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De Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1859 
De Gex and Smale’s Reports, Chancery, 5 vols., 1840 — 1852 
De Gex, Fisher and Jones’s Reports, Chancery, 4 vols., 1859- 


De G. J. Sc Sdi. 
De G. M. &: G. ... 
Delane 

Den. ... 

Dick. ... ... 

Dig. 

Dirl. 


De Gex, Jones, and Smith’s Reports, Chancery, 4 vols., 1802 — 
1 805 ... ... ... ... ... ... 


De Gex, Macnaglilen and Gordon’s Reports, Chancery, 8 vols., 
18ol 1857 ... ... ... ... . . ... ... ... 


Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1835 
Denison’s Crown Cases Reserved, 2 vols., 1844 — 1852 ... 
Dickens* Reports, Chancery, 2 vols., 1559 — 1708 
J ustinian’s Digest or Pandects 

Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 


Dods. 

Donnelly 
Doug. El. Cas. 
Doug. K. B. 

Do^v ... ... 

Dow Sc Cl. 

Dow . Hj* ... 
Dow. Sc Ry. K. B. 
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Douglas’ Election Coses, 4 vols., 1774 — 1776 
Douglas* Reports, King’s Bench, 4 vols., 1778 — 1785 ... 
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1843. •« ... ... ... ••• ••• ... 

Gale’s Reports, Exchequer, 2 vols., 1836 — 1836 ... 

New Zeal^d Gazette law Reports 
Geldert’s Digest 

Gibson’s Codex Juris Ecclesiastici Anglicani 
Giffard’s Reports, Chancery, 6 vols., 1867 — 1865 
Gilbert’s Cases in Law and Equity, 1 vob, 1713 — 1714 
Gilbert’s History and Practice of the Court of Conamon Pleas 
Gilbert’s Reports, Chancery and Exchequer, fob, 1 vob, 1706 — 


Gilmour and Falconer’s Decisions, Court of Session (Scotland), 
2 parts, Part I. (Gilmour) 1661 — 1666, Part II. (Falconer) 
1681 1686 ... ... ... ... ... ... ... 


Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819 — 1828 
Glanville, De Legibus et Consuetudinibus Regni Anglifie 
GlanviUe’s Election Cases, 1 vob, 1623 — 1624 
Glascock’s Reports (Ireland), 1 vob, 1831 — 1832 
Godbolt’s Reports, King’s Bench, Common Pleas, and Exche- 
quer, 1 vobj 1674 — 1637 ... 


S. Af. 
Can. 


Eng. 

Eng. 

N.Z. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Ir. 


Eng. 
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« • * 

• • • 


How, C. 
How. 0. S. 


• t « 


How. E. B, 

How. P. L. 

Hud. & B. 

Hudson’s B. C. . 
Hume 

Hut 

Hy, Bl. 

Hyde 


Oouldsl). «• 

O’OliV • • • • • • • ' 

Or. ••• ••• •• 

Griffin’s Patent Oases .. 

Gf'will . »•» ... •• 


H. 0. ... ... 

H. & N 

H. & Tw. 

Id. & W. 

H. H K. (preceded by 

date) 

H. 0 

H. E. C. 

H. L. Oaa. 

Hag. Adm. 

Hag. Con. 

Hag. Ecc. 

Hailes ... 

Hale, O. L. 

Hale, P. C. 

Han. 

Har. & Ruth. ... 

Har. & W. 

Hare, 


Hare 

Hawk. P. 0. 

Hayes ... 

Hayes & .To. 

Hem. & M. 

Hot. 

Hob. 

Hodg. 

Hog. 

Holt, Adm. 

Holt, Eq. 

Holt, K. B. 

Holt, N. P. 

Home, Ot. of Sess 

Hong Kong L. B. 
Hop. & Colt. ... 

Hop. & Ph. 

Horn & H. 

Hov. Supp. 


Gouldsborough’s Reports, Queen’s Bench and King’s Bench, 1 

vol., 1586 — 1601 

Gow’s Reports, Nisi Prius, 1 vol., 1818 — 1820 

Upper Canada Chancery (Grant) 

Griffin’s Patent Cases, 1884 — 1886 

Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 

Hertzog’s Reports of the High Court of the South African 
Republic, 1893 

Hmlstone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 

Hurlstone and Norman’s Reports, Exchequer, 7 vols., 1856 — 

*1 ... ... ... ... ... ... ... ... .. 

Hall and TwcUs* Reports, Chancery, 2 vols., 1848 — 1850 
Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840— 

*1 ... ... ... ... ... ... ... ... ... 

Hansell’s Reports of Bankruptcy and Companies’ Winding up 

Cases, 3 vols., 1915—1917 {e.g., [1916] H. B. R.) 

Reports of the High Court of Griqualand West ... 

Hodgin’s Election Reports ... 

Clark’s Reports, House of Lords, 11 vols., 1847—1866 

Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 

Haggard’s Consistorial Reports, 2 vols., 1789—1821 

Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 

Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1766— 

1701 

^ AAA #•# #4# 

Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Reports (Hannay) 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1866 

l Qrtrt 

#09 #9# #99 999 

Harrison and Wollaston’s Reports, King’s Bench and Bail 
Court, 2 vols., 1835 — 1836 

Harcarse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

6^^ 1 9 IL ... ... ... ... ... ... ... ... 

Hardres’ Reports, Exchequer, fol., 1 vol,, 1655 — 1669 

Hare’s Reports, Chancery, 11 vols., 1841 — 1853 

Hawkins’s Pleas of the Crown, 2 vols. 

Hay’s Reports 

Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 voL, 1832 — 

I ... ... ... ... ... ... ... ... ... 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 

1 QftC 

A 999 9#9 ##9 #•• 9#9 #99 9t9 999 

Hetley’s Reports, Common Pleas, fol., 1 vol,, 1627 — 1631 
Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 — 1626 

Hodges’ Reports, Common Pleas, 3 vols., 1836 — 1837 

Hogan’s R^orts, Bolls Court (Ireland), 2 vols., 1816 — 1834 ... 

W. Holt’s Rule of the Road Cases, Admiralty, 1 voL, 1863— 

1 8n7 

J. f### 9«# «•» 9*9 99# 99# 9#9 

W. Holt’s Equity Reports, 2 vols., 1845 ... 

Sir John Holt’s Reports, King’s Bench, fol,, 1 vol., 1688 — 1710 

P, Holt’s Reports, Nisi Prius, 1 vol., 1816 — 1817 

Home’s Decisions, Court of Session (Scotland), fol., 1 voL, 1736 — 

1 ^7 4 ... ... ... ... ... ... ... ... ... 

Hong Kong Reports ... ... ... ... ... ... Hong 

Hopwood and Coltman’s Registration Cases, 2 vols., 1868— 

Hopwood and Philbrick’s Registration Cases, 1 vol., 1863 — 
lgR7 

JL 0999 #«9 999 999 99» 99# 999 999 999 

Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 
Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1753— “1817 ... ... ... ... ... ... 

Howard’s Chancery Practice 

Howard’s Supplement to Rules, etc., of the High Court of 
Ohancei’y in Ireland 
Howard’s Equity Exchequer 
Howard on the Popery Laws 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827 — 1831 

Hudson on Building Contracts, 2 vols. ... 

Hume’s Decisdons, Court of Session (Scotland), 1 vol., 1781 — 

Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 1638 
Henry Blackstone’s Reports, Common Pleas, 2 vols., 1788 — 1796 
Hyde’s Reports 


Eng. 

Can. 

Eng. 

Eng. 


AL 


Eng. 

Eng. 

Eng. 

Eng. 
S. Af. 
Can. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Can. 


Eng. 

Scot. 

Eng. 

Eng. 

Ind. 

Ir. 

Ir. 


Eng. 

Eng. 

Eng. 

Ir. 

Eng, 

Eng. 

Eng, 

Eng. 

Scot. 

Kong. 


Eng* 

Eng. 


Ir. 

Eng. 

Scot. 

Eng. 

Eng. 

Im. 
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1* 0* Xj* H'* ••• 

1. Oh. B 

X. XSq^. B». ••• ••• 

I. Xj. B. .«* ••• ••• 

I. L. B. (Vol.) All. 

I. L. B. (Vol.) Bom, ... 
X, L. B. (Vol.) Calc. ... 
I Xi. B. (Vol.) lioh. ... 
X. L. B. (Vol.) Mad. ... 

I, L. T 

I. Jj. T. Jo. 

X. B. (preceded by date) 
X. B. (Vol.) 0. L. 

X. Xt. Bc}. ... ... 

Xnd. Awards 
Ind. Jut. N. S. 

Xnd. Jur. O. S. ... 

Xr. Cir. Bep. 

Ip. Jut. ... 

Ir. L. Bee. 1st ser. 

Xr. L. Bee. N. S. 

Ir. Term Bep. ... 


J. Bridg. 

J. D. B. 

J . . ... ... 

J. P. Jo. ... 

J . B. ... ... 

J. B. N. S. 

J. Shaw, Just. ... 

J ac. ... ... 

Jac. & W. 

James 

Jebb & B, 

Jebb & S. 

Jebb, 0. 0, 

Jebb, Or. & Pr. Oas. 

Jo. Sc O^ar. ... ... 

J o. Sc X^at. ... ... 

Jo. Ex. Ir, 

<1 ^^Ixxx. ... ... ... 

John. Sc H. 

Jvir. ... ... ... 

Jur. N. S. 

Just. Inst. 

hk.. ... ... ... 

1^. Sc o. ... ... 

E.&J. ... ... 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Karnes, Bern. Dec. 

Karnes, Sel. Dec. 

l^a^y ... ... ... 

lSle*b. ... ... ... 

X^Leein ... ... ... 


• W. ... 

Keny. 
Keny. Ch. 


Irish Common I^w Beports, 17 vols., 1849 — 1806 
Irish Chancery Beports, 17 vols., 1859 — 1807 
Irish Equity Beports, 13 vols., 1838 — 1861 
Irish Law B^orts, 13 vols., 1838 — 1851 
Indian Law Bepoits, Allahabad 
Indian law Beports, Bombay 
Indian law Beports, Calcutta 
Indian law Beports, lahoic 
Indian law Beports, Madras 
Irish Law Times, 1867 — (current) ... 

Irish Law Times Journal, 1867 — (current) 

Irish Beports, since 1893 (e,g, [1894] 1 I. B.) 

Irish Beports, Common law, 11 vols., 1866 — 1877 
Irish Beports, Equity, 11 vols., 1866 — 1877 
Industrial Awards Becommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series 

Beports of Irish Circuit Cases, 1 vol., 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1860 ... 

Law Becorder (Ireland), Ist series, 4 vols., 1827 — 1831 
law Becorder (Ireland), New Series, 6 vols., 1833 — 1838 
Irish Term Beports ... 

Irvine’s Justiciary Beports (Scotland), 6 vols., 1852 — 1867 

Sir John Bridgman’s Beports, Common Pleas, fob, 1 voL, 1613 — 
1021 ... ... ... ... ... ... ... ... ... 

Juta’s Daily Beporter, reporting Cases in the Cape Provincial 
Dxvxsion ... ... ... ... ... ... ... ... 

Justice of the Peace, 1837 — (curfent) 

Justice of the Peace (Weekly Notes of Cases) 

Jurist Beports 

Jurist Beports, New Series ... 

J. Shaw’s Justiciary Beports (Scotland), 1 vol., 1848 — 1852 ... 

Jacob’s Beports, Chancery, 1 vol., 1821 — 1823 ... 

Jacob and Walker’s Beports, Chancery, 2 vols., 1819 — 1821 ... 

Nova Scotia law Beports (James) 

Jebb and Bourke’s Beports, Queen’s Bench (Ireland), 1 vol., 

Jebb and Symes* Beports, Queen’s Bench (Ireland), 2 vols., 

Jebb’s Crown Cases Beserved (Ireland), 1 vol., 1822 — 1840 
Jebb’s Crown and Presentment Cases 
Jenkins’ Beports, 1 vol., 1220—1623 

Jones and Carey’s Beports, Exchequer (Ireland), 1 vol., 1838 — 
1 839 ... ... ... ... ... ... ... ... ... 

Jones and La Touche’s Beports, Chancery (Ireland), 3 vols., 

'r/jonea’ ^Reports, Exchequer (Irel^d), 2”vols., 1834— 1838 

Johnson’s Beports, Chancery, 1 vol., 1858—1860 

Johnson and Hornniing’s Beports, Chancery, 2 vols., 1859 — 1862 

Jurist Beports, 18 vols., 1837 — 1854 

Jurist Beports, New Series, 12 vols., 1855 — 1867 

Justinian’s Institutes 

Kotze’s Beports of the Digli Court of the Transvaal Province, 

1 7 i ^ 1... ... ... ... ... ... ... ... 

Keane and Grant's Begistration Cases, 1 vol., 1864 — 1862 
Kay and Johnson’s Beports, C’hancery, 4 vols., 1854 — 1868 
Law Reports, King’s Bench Division, since 1900 (c.g., [1001] 2 

1^ . B .) ... ... ... ... ... ... ... ... 

Kames, Dictionary of Decisions, Court of Session (Scotland), 

fob, 2 vols., 1540 — 1741 ... ... ... ... 

Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 1716 — 1762 

Karnes, Select Decisions, Court of Session (Scotland), 1 vob, 
1 7 52 1 7 6^^ ... ... ... ... ... ... ... ... 

Kay’s Beports, Chancery, 1 vob, 1863 — 1854 
Keble’s Reports, fob, 3 vols., 1601 — 1077 
Keen’s Reports, Bolls Court, 2 vols., 1836 — 1838 
Keilwey’s Reports, King’s Bench, fob, 1 vol., 1327 — 1678 
Sir Jolm Kelyng’s Reports, Crown Caaes, fob, 1 vob, 1662 — 1707 
W. Kelynge’s Reports, fob, 1 vob, Chancery, 1730 — 1732; 

King’s Bench, fol., 1731 — 1734 ... 

Kenyon’s Notes of Cases, King’s Bench, 2 vols#, 1763 — 1769 ... 
Chancery Cases in Vob II. of Kenyon’s Notes of Cases, 1763* 
1^ 


Ir# 

Ir# 

Ir# 

Ir. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind* 

Ir. 

Ir# 

Ir# 

Ir# 

Ir. 

N.Z. 

Ind# 

Ind. 

Ir. 

Ir. 

Ir. 

Ir# 

Ir. 

Scot. 


Eng. 


S. Af. 
Eng. 
Kng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
C’an. 

Ir. 

Ir. 

Ir. 

Ir, 

Eng. 

ir. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng 

Eng 

Eng 

Eng. 
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Kerr 

Kilkerran 

Kn. & Omb. 

Knapp 

Ko]^. & W. Bat, App, 
Konst. Bat. App, 

L. & G« ierrvp. Plunk. .. 
L. & G. temp, Sugd. 

L. & Welsh. 

L. O. & M. Gaz, 

1^. C-V. tT «... .*■ 

L. O. L. J 

L. C. R. 

Xij. G* *** *« 

J' • ... .• 

Xi. iT . Rcy » «. 

L. T , C. C. ... 

Xv* iJ ~ * . ... • . 

Ij. J” • O^h. ••• .. 

L. J. Eccl. 

L. T. Ex. Eq. ... 

L. .T, K. B. or Q. B. 

L. J. C. 

X.e. J* N. C. 

I</. J • 01. ... 

L T P 

L. J. P. & M. ... 

L. J. P. O. ... 

L. J. P. M. & A, 

Xj« tTo* ««• 

1.^* Ij# X^« 

L. M. & P. 

L N 

L. n, A. & E. ... 

L. B. C. 0. R. ... 

L, R. O. P. 

L. R, Eq, 

L, R. Exch. 

X-/. R. JEI, JL/m ... 

L. R. Ind. App. 

L. R. Ind. App, Supp. 
Vol. 

Xj. R'. Xf. ... 


X-^. R, P, ID. .. 
L. R. P. C. 

Li« R, B. .. 
L, R. Q. B. 

L. R. Sc, & Div. 

Ij. T. 

L. T. Jo. 

L. T. O. S. 

Ij. Th. 

I^e 

X-^at. ... , . , 

L<aws. Beg. Cae, 
I^. Raym. 

I^. & Oa. 

Ivoach 

lioe 

liOe temp . Hard. 


New Brunswick Reports (Kerr) 

Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol.. 

1738^1752 ^ 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 

Knapp's Reports, IMvy Council, 3 vols., 1829 — 1836 

Iloox's Reports 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909— 
1 9 12 ... ... ... ... ... ... ... ... ... 

. Konstam’s Reports of Rating Appeals, 2 vols., 1894 — 1904 

. Uoyd and Goold’s Reports temp, Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

. Lloyd and Goold’s Reports temp, Sugden, Chancery (Ireland), 
X ^)1. , 1 ... ... ... ... ... ... ... 

. Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

!Local Courts and Municipal Gazette 

Lower Canada .Turist 

Xxjwer Canada Xjaw Journal 

Lower Canada Reports 

Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1865 — 1876 

Law Journal, Bankruptcy, 1832 — 1880 

Law .Journal (County Courts Reporter), 1912 — (current) 

L<aw Journal, Common Pleas, 1831 — 1876 
Law Journal, Chancery, 1831 — (current) ... 

Tvaw Journal, Ecclesiastical Cases, 1 860 — 1875 ... 

Law Journal, Exchequer, 1831 — 1876 ... ... • 

Law .Journal, Exchequer in Equity, 1835—1841 ... 

Law Journal, Kin^j’a Bench or Queen’s Bench, 1831 — (current) 
Law Journal, Magistrates’ Cases, 1831 — 1896 
Law Journal, Notes of Cases, 1866—1892 (from 1893, see Law 
J rxx£Ll ) ... ... ... ... ... ... ... ... 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1876 — (current) 
Law Journal, Probate and Matrimonial Cases, 1868 — 1869, 

1866—1875 

Law J ournal, Privy Council, 1 865 — (current) 

Law Journal, Probate, Matrimonial and Admiralt 
Law Journal Newspaper, 1866 — (current) 

Leader Law Reports... 

Ijowndes, Maxwell, and Pollock’s Reports, B 
Practice, 2 vols., 1850 — 1851 
Legal Nows 

Law Reports, Admiralty and Ecclesiastical Cases, 

1875 

JL \J I t-/ «»• ••• »»• •< 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 1876 
Law Reports, Common Pleas, 10 vols., 1865 — 1875 
Law Reports, Equity Cases, 20 vols., 1865 — 1876 
Law Reports, Exchequer, 10 vols., 1805 — 1875 ... 
law Reports, English and Irish Appeals and Peerage Claims, 
House of Liords, 7 vols., 1866 — 1876 
law Reports, Indian Appeals, Privy Council, 1873 — (current)... 
law Reports, India Appeals, Privy Council, Supplementary 
Volume, 1872 — 1873 

law Reports (Ireland), Chancery and Common law, 32 vols., 

law Reports, Probate and Divorce, 3 vols., 1865 — 1875 
Law Reports, Privy Council, 6 vols., 1865 — 1876 

Law Reports, Queen’s Bench, 10 vols., 1866—1875 

Quebec Reports, Queen’s Bench 

law Reports, Scotch and Divorce Appeals, House of Lords, 

2 vols., 1866—1875 ... ... ... ... ... ... 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) ... 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

X-iSf Ixei ^ us ... ... ... ... ... ... ... 

Lane’s Reports, Exchequer, fob, 1 vol., 1605 — 1611 
Latch’s Reports, King’s Bench, fob, 1 vob, 1625 — 1628 
Lawson’s Registration Cases, 1895 — (current) 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1694"— ~1732 ... ... ••• 

Leigh and Cave’s Crown Cases Reserved, 1 vob, 1861 — 1866 ... 
Leach’s Crown Cases, 2 vols., 1730 — 1814 
Sir G Lee’s Ecclesiastical Judgments, 2 vols., 1762 — 1758 
T. Lee’s Cases temp. Hardwicke, King’s Bench, 1 vob, 1733 — 1738 


y, 1860—1865 

» • • • » • • 

* • • • • • » 

ail Court and 
• • • • • • • 

4 volsii lSOS— 


Can. 


Scot. 

Eng- 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 


Ir. 

Eng, 

Can. 

Can. 

Can, 

Can. 

Eng. 

Eng. 

Eng 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng, 

Eng, 

Eng. 

Eng, 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 


Eng. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng, 

Eng, 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 
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Ijeg. Bep. 
I^eggo •• 

Lev. 


I^0^pOZ*i/Ol* •«* ••• ••• •«» •!* 

liiGggO & lR*0pOl*t*S ••• ••• (t* *»• 

Leonard’s lieporis, King’s Bench, Common Pleas and Exchequer, 


fol*) 4; Pt trtSj 1 SS^***^*^! 6X ^ ••• •»« ••• 

Levinz’s Keports, King’s Bench and Common Pleas, foh, 3 vols., 


Lew. 0. C 
Ijey 

lib. Asa. 
LiUy 


Lloyd, L. H. 
Llc^^d, Pr. Oas. 

Long. & T. 

Lords Journals .. 
Lud. £. C. 
Lumley, P. L. 0. 
Lush* • • . • • ' 


Lufc. Reg. Cas. 
Lynd. 


Lewin’s Grown Cases on the Northern Circuit, 2 vols., 1 822 — 1838 
Ley’s Reports, King’s Bench, foL, 1 vol., 1608 — 1629 ... 

Liber Assisarum, Year Books, 1 — 61 Edw. III. ... 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 
Lloyd’s List I^w Reports, 1910 — (current) 

Lloyd’s Reports of Prize Cases, 6 vols., 1914 — 1918 
Lollt’s Reports, King’s Bench, foil., 1 vol., 1772 — 1774 
Longfield and Towmsend’s Reports, Exchequer (Ireland), 1 vol., 
1 841 1 842 ... ... ... ... •«. ... .** 

Journals of til e House of I-ords 
Luder’s Election Cases, 3 vols., 1784 — 1787 
Lumley 's Poor Law Cases, 2 vols., 1834 — 1842 ... 

Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 ... 

Sir E. Luiwyche’s Entries and Reports, Common Pleas, 2 vols., 
1 7 04 ... ... ... ... ... ... ... 

... A. .T. Lutwycho’s Registration Cases, 2 vols., 1843 — 1863 
... Lynd wood, Provinciale, fol., 1 vol. 


]M . ... ••• 

]M, & S. ••• ••• 

IV'l. & W. ••• ••• 

M. 0. R. ... ••• ••• 

M. H. C. B 

M. L. R. (Vol.) K. B. or 
Q. B. *•• ••• *•» 

M. L. R. (Vol.) S. a ... 
JS4* jM. Cas. «•« ... 

!Blac. *. ... 

l!klac« & O. ... ... 

IVlac* A/ II. ... ... 

IM^Cle ... ... ■*.. 

M‘Cle. & Yo. 


Menzie’s Reports of the SupremoCourt of the Cape of Good Hope, 
1828 1 8o0 ... ... ... ... ... ... ... ... 


Maule and Sehvyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Montreal Condensed Reports 
Madras High Court Reports 


Montreal Iaw Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court 
Martin’s Reports of Mining Cases ... 

Macassey’s New Zealand Reports ... 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 1852 
Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 
M‘Cleland’s Reports, Exchequer, 1 vol., 1824 
M'Clcland and Younge’s Reports, Exche(pior, 1 vol., 1824 — 


Macfarlane 
Macl. & Rob, ... 


Macfarlane’s Jury Trials, Court of Session (Scotland), 3 paiis, 
■*“1 839... ... ... ... ... ... ... .*< 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 vol., 


Maepb. (Ot. of Seas.) ... 

IVlacq. ... ... 

]VI ac r. ... ••• 

^lad. ... ... ... 

^ladd* ••• ... 

]BJadd* G". ... ... 

JVladox ••• 

Madox, Exch. ... 

]^lag. *.. ... .. 

I^lan* & G^. ... .. 

Man. & Ry. K. B. 

Man. & Ry. M. C. 

f^lan. Ij* J. ... .. 

!NIan« I-i. iE', ... *. 

Man. R. temp. Wood .. 

jMans* ... ... •• 

!&4air* 1^. Ci. ... 

Idarcb ... ... 

}4arr. ••• ... 

Marsh. ... 

Marsh. ... 

Mayn. 

34 eg. *** *1. 


Maepherson, Court of Session (Scotland), 3rd series, 11 vols., 
1862 1873 .•» ... ... ... •»« ••• ••• 

Macqueen’s Scotch Appeals, House of Ixirds, 4 vols., 1849 — 
1 865 ... ... ... ... ... ... ... ... ... 


Macrory’s Patent Cases, 2 parts, 1847 — 1856 
Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 
(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. 
Magistrate and Municipal and Parochial Lawyer, London, 
6 vols., 1848 — 1852 

Manning and Granger’s Keports, Common Pleas, 7 vols., 1810 — 
1 84 o ... ... ... ... ... ... ... ... ... 


Manning and Hyland’s Reports, King’s Bench, 5 vols., 1827 — 


Manning and Ryland’s Magistrates’ Coses, 3 vols., 1827 — 1830 ... 
Manitoba l.<aw Journal • 

Manitoba I^aw Reports 
Manitoba Reports temj). Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 
1^139 1 64^rf ... **• .«• ... ... ... ... ... 


Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1816 
Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and Year 
Books of Edw. II., Year Books, Part I., 1273 — 1326 ... 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 


Ir. 

Aus. 


Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 

Can. 

Ind. 

Can. 

Can. 

Can. 

N.Z. 

Eng, 

Eng. 

Eng. 

Eng. 


Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eug. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Eng. 
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Alcii* ••• ••• 

^Isr* *•* ••• 

IVlilw. ••• ••• ••• 

]M!od« Itcp* ••• ••• 

Mol* ••• ••• ••• 

IVConlj** •*• ••• ••• 

jyfout)* ••• 

Al.out)* & B« ••• 

jCdoEft)* Sc Oh* ••• ••• 

Sc IBd • ••• 

Moat. D. & De O. 

Moo. & P. 

A^oo. Sc S. ... ••• 

Moo. Ind. App. ... 

Moo. P. O. O. ... 

Moo. P. 0. 0. N. S. ... 

Mood. Sc M. 

Mood. Sc K, 

Mood. 0. C. 

Moore, 0, P. 

Moore, K. B. 

Mor. Diet. 

Morr. 

... ... ... 

Mun. Rep. 

Murd. Epit. 

Murp. Sc H. 

Murr. 

My. Sc Cr. 

My. Sc K. 

•N^ . jV» C>. ... ... 

. Sc .... ..4 ... 

N. B. Dif?. 

N. B. Eq. Rep. 

N. B. R. 

N, B. R. (All.) 

N. B. R. (Ber.) 

N. B, R. (Chip.) 

N. B. R. (Han.) 

N. B, R, (Kerr) 

N. B. R. (P. Sc B.) 

N. B. R. (P. Sc T.) 

N. B. R. (Pug.) 

^1* Ij* Ra •«* aa> 

N. S. B. 

N. S. B. (James) 

N. S. B. (Old.) 

N. S. B. (B. & C.) 

N. S. B. (B. & G. 

N. S. B. (Thom.) 

N. S. W. Adm. or Ad. 

N. S. W. B 

N. S. W. Bkpty. Oas. ... 

N. S. W. Eq 

N. S. W. Ind. Arbtn. Oas. 
N. S. W. L. R. 

N. S. W. Land App. Ots. 
N. 8. W. S. 0. E. 

N. 8. W. 8. 0. R. N. 8. 
N. 8. W. W. N. 

N w 

••• ••• 

N. W. T. R 

N. Z, Jur. 

N. Z. Jur. Mining Law 
N. Z. Jur. N. S. 

]Nr. Z« L. R. ... 

N. Z. L. R. 0. A. 


Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828—1860 ^ 

Merivale’s Reports, Chancery, 3 vols., 1816 — 1817 

Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 

Modern Reports, 12 vols., 1009 — 1755 

Molloy’s Reports, Chancery (Ireland), 3 vols., 1808 — 1831 

Montagu’s Reports, Bankmptcy, 1 vol., 1829 — 1832 

Mon^gu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 

Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and Chi tty’s Reporte, Bankruptcy, 1 vol., 1838 — 1840 
Mon^gu and Macarthur’s Reports, Bankruptcy, 1 vol., 1826 — 

Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 
0 ... ... ... ... ... ... ... ... 
Moore and Payne’s Reports, Common Pleas, 6 vols., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 
Moore’s Iridiati Appeal Cases, Privy Council, 14 vols., 1836 — 1872 
Moore’s Privy Council Cases, 15 vols., 1836^1803 
Moore’s Privy Council Cases, New Series, 9 vols., 1802 — 1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1820—1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 
Moody’s Crown Cases Reserved, 2 vols., 1824^ — 1844 
J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir P. Moore’s Reports, King’s Bench, fol., 1 vol., 1486 — 1620 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 voLs., 1632 — 1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 
Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 
Municipal Reports ... 

Murdoch’s Epitome ... 

Murphy and Hurlstono’s Reports, Exchequer, 1 vol., 1837 
Murray’s Reports, Jury Court (Scotland), 6 vols., 1816 — 1830 
Mylne and Craig’s Reports, Chancery, 6 vols., 1835 — 1841 
Mylne and Keen’s Keporks, Chancery, 3 vols., 1832 — 1835 

Native Appeal Cases... 

Nichols and Stop’s Reports (Tasmania) 

New Brunswick Digest (Stevens) ... 

New Brunswick Equity Reports ... 

New Brunswick Reports 
New Brunswick Law Reports (Allen) 

New Brunswick l^aw Reports (Berton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Law Reports (Kerr) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Law Reports (Pugsloy and Trueman) 

New Brunswick Reports (Pugsley) 

Natal I^aw Reports ... 

Nova Scotia Reports 
Nova Scotia Reports (James) 

Nova Scotia Reports (Oldrights) ... 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Geldeit) 

Nova Scotia Reports (Thomson) ... 

New South Wales Reports, Admiralty 
New South Wales Reports, Bankruptcy ... 

New South Wales Bankruptcy Cases 

New South Wales Reports, Equity 

New South Wales Industrial Arbitration Cases ... 

New South Wales Law Reports 

New South Wales Land Appeal Courts 

New South Wales Supreme Court Reports 

New South Wales Supreme Court Reports, New Series 

New South Wales Weekly Notes 

North-Western Provinces High Court Reports ... 

North-West Territories Reports 
New Zealand Jurist ... 

New Zealand Jurist Mining Law ... 

New Zealand Jurist, New Series ... 

New Zealand Law Reports, 1883 — (current) 

New Zealand Law Reports, Court of Appeal, 5 vols., 1883- -1887 
Nelson’s Reports, Chancery, 1 vol., 16S6 — 1693 ... 


S. Af. 
Eng. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 

S. Af. 
Tasmania. 
Can. 
Can. 
Can. 
Can. 
Con. 
Can. 
Can. 
Can* 
Can. 
Can. 
Can. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 
Cau. 
Aus. 
Aus, 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus, 
Ind, 
Can. 
N.Z. 
N.Z. 
N.Z. 
N.Z. 
N.Z. 
Eng. 



xxviii Repobts included in this Work and their Abbreviations. 


Nev. & M. K. B, 

Nev. & M. M. 0. 
Nev. & P. K. B. 
Nev. & P. M. 0. 
New Mag. Oaa. 

New Pract. Caa. 

New Hep. 

New Sess. Cas. ... 

Nfld. L. R. 

Nolan 

Notes of Cases ... 
N^oy ... ... 


Nevile and Manning's Reports, King's Bench, 6 vols., 1832 — 

A 

w 9 w ««v **« m m 9 WWW w 

Nevile and Manning's Magistrates’ Cases, 3 vols., 1832 — 1836 
Nevile and Perry's Reports, King's Bench, 3 vols., 1836 — 1838 
Nevile and Perry's Magistrates' Oases, 1 vol., 1836 — 1837 
New Magistrates’ Oases (Bittleston, Wise and Parnell), 6 vols. 

18^4' 1830 ... .•« ... ... ... ... 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 


•9 9^ M 9K 


New Reports, 6 vols., 1862 — 1866 ... 

New Sessions Magistrates’ Oases (Carrow, Hamerton, Allen, etc.), 
4 vols., 1844 — 1851 
Newfoundland Reports 

Nolan’s Magistrates’ Cases, 1 voL, 1791 — 1793 ... 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 
1841 ' 1850 ... ... .*« ... ... ... ... ... 

Nov’s Reports, King's Bench, foL, 1 vol., 1568 — 1649 


Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng, 

Nfld. 

Eng. 

Eng. 

Eng. 


O B. & P. 
O. B. S. P. 
O. Bridg. 

O. F. S. ... 

O. L. R. 
CM. & H. 
O. P. D. 

O. R, 

O* R. .< 
O. R. 0, 

O. S. 

O. W. N. 
O. W. R. 
Old. 

Ont. Dig. 
Owen 


Ollivier Bell and Fitzgerald's Reports 
Old Bailey Session Papers ... 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1660 — 
1 666 

Reports of the High Court of the Orange ^ee State, 1879 — 1883 
Ontario Law Reports 

O’Malley and Hardcastle’s Election Oases, 1869 — (current) 
South African Law Reports, Orange Free State Provincial 
Division ... *•« ••• .•* ... ... 

Ontario Re^iorts ••• 

Official Reports of the South African Republic, 1894 — 1899 
Reports of the High Court of the Orange River Colony 
Upper Canada Queen's Bench, Old Series 
Ontario Weekly Notes 
Ontario Weekly Reporter ... 

Nova Scotia Reports (Oldrights) ... 

Digest of Ontario Case In-w, 4 vols., 1823 — 1900 
Owen’s Reports, King's Bench and Common Pleas, fol., 1 vol., 
1567 1614 ... ... ... ... .»» ... ... ... 


N.Z. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 


S. Af. 

Can. 
8. Af. 
8. Af. 
Can. 
Can. 
Can. 
</aiJ. 
Can. 

Enu'. 


P. (preceded by date) ... 

P. & B. ... 

P. & T 

D. ... ... ... 


P. E. I 

1^ a R. ... ... 

P. Wms. 

l^alm. ... 

Pat. App. 

Pater. App. 
Peake 

Peake, Add. Cas. 


• • • 

* • • 


• • • 


Pelham ... 

Per. & Dav. 

Per. & Kn. 

Per, 0. S. 

Per, P. ... 

Ph 

Phil. El. Cas. ... 

Phillim 

Phillim. Eccl. Jud. 
Phip. 

Pig. & R. 

Ihto. ... ... 

Plowd. .. 

Poll. 

Poph^ 

Pow. R. & D. ... 
Prec. Oh. 

Price 

Price 


Law Reports, Probate, Divorce, and Admiralty Division, since 
1890 [1891] P.) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Law Reports (Pugsley and Trueman) ... 

Law Reports, Probate, Divorce, and Admiralty Division, 15 vols., 
187 5 1 890... ... ... ... ... ... 

Prince Edward Island Reports 
Ontario Practice 

Pcere Williams* Reports, Ohanccry and King’s Bench, 3 vols., 
1 735 • . . ... ... ••• ... ... ... 

Palmer's Reports, King’s Bench, fol., 1 vol., 1619 — 1629 
Parker’s Reports, Exchequer, fol., I vol., 1743 — 1767 ... 
Patou’s Scotch Appeals, House of Lords, 6 vols., 1726 — 1822 ... 
Paterson’s Scotch Aj^peals, House of Lords, 2 vols., 1851 — 1873 
Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 ... 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 
Peckwell’s Election Cases, 2 vols,, 1803 — 1806 ... 

Pelham (S. A.) Reports 

Perry and Davison’s Reports, Queen's Bench. 4 vols., 1838 — 1841 
Perry and Knapp’s Election Cases, 1 vol., 1833 ... 

Perrault's Counseil Supericur 
Perrault's Pr<^vost4 de Quebec, 1726 — 1756 
Phillips’ Reports, Chancery, 2 vols,, 1841 — 1849 
Philipps’ Election Cases, 1 vol., 1780 
J. PhilHmore’s Ecclesiastical Reports, 3 vols., 1809 — 1821 
Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1867 — 1875 
Phipson's Digest of Natal Reports, 1858 — 1869 
Pigott and Rod well’s Registration Cases, 1 vol., 1843 — 1845 ... 
Pitcairn’s Criminal Trials (Scotland), 8 vols., 1488 — 1624 
Plowden’s Reports, fol., 2 vols., 1650 — 1580, and Plowden’s 
^^u erles , ’V^ol. I. ... ... ... ... ... ... ... 

PoUexfen’s Reports, King’s Bench, fol., 1 vol., 1670—1682 
Popham’s Reports, King’s Bench, fol., 1 vol., 1591 — 1627 
Power, Rodwell, and Dew's Election Cases, 2 vols., 1848 — 1866 
Precedents in Chancery, fol., 1 vol., 1689 — 1722 
Price's Reports, Excheq^uer, 13 vols., 1814 — 1824 
Price’s Mining Commis^oners' Cases 


Eng. 

Can. 

Can. 

Eng. 

Can. 

Can. 

Eng. 
Eng. 
Eng. 
Scot. 
Scot. 
Eng. 
Eng. 
Eng. 
Aus- 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 
Eng. 
Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 
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Pug. 
Py. B. 


« • • 

• # • 


Q. B. (preceded by date) 


• • 9 

• ■ • 

• • • 

• • • 


B. X). ••• 

. J. P. ... 

. Xj* «T • ••• 

L. B. 

Q. L. R. (Beor).. 

Q. P. R. 

Q. R. (VoL) K. B. or Q. 

Q. R. (Vol.) S. 0 

« S. 0. R. ... 

. S. R. 

Q. W. N. 


0 


•00 


R. 

R» ... 

R. 

(Ct. of Sees. ) 
R. A. 0. 

R. & 0. ... . 

R. & G. ... 

R. 0 

K. de J. 

R. de L. 

R. E. X). 

R. E. D. 

K, .1. R. Q. 

R. L. N. S. 

R. L. O. S. 

R. P. C. 

R. R 

Hast. 

Rayn. 

Real l^rop. Cas. 
Rep. (Jh. 

Rep. in 0. of A. 
Res. & Eq. Jud. 
Reserv, Cas. 
Rick, M. 

Rick. <fc S. 

Ridg. L. & 8. .. 

Ridg. Pari. Rep. 

Ridg. icmp, H. .. 

Ritch. Eq. Rep. 
Rob. Eccl. 

Rob. L. & W. .. 

Robert. App. 
Robin. App, 

Roll. Abr. 

Roll, Rop. 

Rom. 

Roscoe’s B.C. .. 
Rose 

Ross, L. C. 


Rowe 
Rul. Cas, 

Russ. 

Russ. & M. 

Russ. & Ry. 

Russ. E. R. 

Ry. Aj Can. Cas. 

Ry. & Can. Tr. Cas. 
Ry. & M. 


B. 


0 00 


• 00 


New Brunswick Reports (Pugsley) 

Pykes* Lower Canada Reports 

Queen’s Bench Reports (Adolphus and Ellis, New Series), 

18 vols., 1841 — 1852 

Law Reports, Queen’s Bench Division, 1891 — 1901 (c.g., [1891] 
1 . li .) ... ... ... ... ... ... ... ... 

Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... 
Queensland Justice of Peace Reports 
Queensland Liaw Journal 

Quebec Law Reports ... 

Queensland T^w Reports by Beor 
Quebec Practice Reports 

Rapports Judiciaires de Quebec, Cour dii Banc du Roi, 1892 — 
(current) .., ... ... ... ... ... ,,, 

Rapports Judiciaires de Quebec, CourSuperieure, 1892 — (current) 
Queensland Supreme Court Reports 
Queensland State Reports 
Weekly Notes, Queensland ... 

The Reports, 15 vols., 1803 — 1895 

Boscoe’s Reports of the Supreme Court of the Cape of Good Hope, 

1861—1867, 1871—1872, 1877—1878 

Rettie, Court of Session Cases (Scotland), 4th series, 25 vols., 
1873-~~1898 ... ... .4, ... ... 

Ramsay, Appeal Cases 

Nova Scotia Reports (Russell & Chesney) ... ... ... 

Nova Scotia Reports (Russell and Geldert) 

La Revue Critique de L<^gislation ct de Jurisprudence de Canada 
Revue de Jurisprudence 

Revue de Legislation et do Juiisprudence, 3 vols., 1845 — 1848 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (Russell) 

Quebec Revised Reports 

Revue Lc^gale, New Series, 1895 — (current) 

Revue li^galc, Old Series, 21 vols., 1869 — 1892 ... 

Reports of Patent Cases, 1884 — (current)... 

Revised Reports 
Rastell’s Entries 

Rayner’s Tithe Case.s, 3 vols., 1575—1782 

Real Property Cases, 2 vols., 1843 — 1847 
Reports in Chancery, fol., 3 vols., 1615 — 1710 ... 

Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments 
Reserved Oases 

Rickards and Michael’s I^ocus Standi Reports, 1 vol., 1885 — 1889 
Rickards and Saunders* I^ocus Standi Reports, 1 vol., 1890 — 1894 
Ridgeway, Lapp, and Schoales’ Reports Ireland), 1 vol., 1793 — 

1 7 9 . J ... ... ... ... ... (... ... ... ... 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 

1 7 .16 ... ... ... ... ... ... ••• ... ... 

Ridgeivay’s Reports temp, ITardwicke, 1 vol., King’s Bench, 

1733—1730 ; Chancery, 1744—1746 

Ritekie’s Equity Reports 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Leeming, and Wallis’ New County Court Cases, 1 vol., 
1840'''"' 1851 ... ... ... ... ... ... ... ... 

Robertson’s Scotch Appeals, House of Jjords, 1 vol., 1709 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
Rolle’s Abridgment of the Common I^aw, fol., 2 vols. ... 

Rolle’s Reports, King’s Bench, fol., 2 vols., 1614 — 1625 
BoiniUy’s Notes of Cases in Equity, 1 part, 1772 — 1787 
Roscoe, Digest of Building Oases ... 

Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Coses in Commercial I^w (England and Scot- 
land), 3 vols. ... ... ... «•» *•» ... ••• 

Rowe’s Reports (England and Ireland), i vol., 1798 — 1823 
Campbell’s Ruling Oases, 25 vols, ... 

Russell’s Reports, Chancery, 5 vols., 1824 — 1829 
Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... 
Russell and Ryan’s Crown Cases Reserved, 1 vol., 1809 — 1823 
Russell’s Election Reports ... 

Railway and Canal Coses, 7 vols,, 1835 — 1864 ... 

Railway and Canal Traffic Cases, 1855— (current) 

Ryan and Moody’s Roports, Nisi Prius, 1 vol., 1823 — 1826 


Can. 

Can. 


Eng. 

Eng. 

Eng. 

Aus. 

Aus. 

Can. 

Aus, 

Can. 


Can. 

Can. 

Aus. 

Aus. 

Aus. 

Eng. 


8. Af. 


Scot. 

C’an. 

Can. 

Can. 

Can. 

Can. 

Can. 

Aus. 

Can. 

Can. 

Can, 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 

Aus. 

Ir. 

Eng. 

Eng. 

Ir, 


Ir. 

Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 

Bog. 


• • • 
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Ryd© & K. Rat. App. 
Eyde, Rat. App. 


Ij» J*. *•* 

6. Xi. Xc. 

1^. X^. Xc. ••• 

6. A.. X^. ••• ••• 

ja /"I 

••• •«« 

S. C. (preceded by date) 
S. C. (H. L.) (preceded 
by date). 

S. C. (J.) (preceded by 
date). 

S. C. R. ... 

S. L. T. ... 

S. Q. R. 

S. R. 

S. R. 0. ... 

8. R. N. S. W. 

8. R. Q. 

8. V. A. R. 

Saint 

8ask. Xj. R. 

8au. & Sc. 

Saund. 

Saund. & A. 

Saund. & B. 

Saund. & 0. 

Saund. & M. 


Sav. 

Say. 

Sc. Jur. ... .. 

Sc. L. R. 

Sc. R. R. 

Sch. & Lief. 

Scott 

Scott, N. R. 

Sea. & Sm» 

Sel. Oas. Oh. 

Sess. Gas. K. B. 
Sh. (Ct. of Sess.) 

Sh. & Macl. 

Sh. Dig. 

Sh. Just. 

Sh. Sc. App. 

Sh. Teind Ot. . 
Shep. Touch. . 
Show. 

Show. Pari. Oas. 
Sid 

Sitn. 

Sim. ds St. 

Sim. N. S. 

Skin. 

Sm. & Bat. 

Sm. & G. 

Smith, K. B. . 
Smith, L. O. 


Ryde and Konstam’s Reports of Rating Appeals, 1 vol., 1804 — 

1004 .. . ... ... ... ... ... ... ... ... 

Ryde’s Rating Appeals, 3 vols., 1871 — 1803 

Searle’s Reports of the Supreme Oourt of the Gape of Good 
IX ope ... ... ... ... ... ... ... ... 

South African Law Journal... 

South Australian Law Reports 
South African Law Reports 

R^orts of the High Oourt of the South African Republic, 1881 — 

1 802 .. . ... ... ... ... ... ... •». 

Reports of the Supremo Court of the Cape of Good Hope from 


^ ys ^ 


Court of Session Oases (Scotland), since 1906 (e.gr., [1906] S. O.) 
Court of Session Cases (Scotland) (House of Llordls), since 

(e.ff,, [1906] S. C. (H. L.)) 

Court of Justiciary Oases (Scotland), since 1906 [1906] S. 0. 

(J.) ) ... *.» ... ... ... ... ... ... 

Canada, Supreme Court Reports ... 

Scots Law Tiino.^’, 1893 (current) ... 

Queensland State Reports 

lleports of the High Court of Southern Rhodesia 
Stuart’s I-<ower Canada Reports 
New South Wales, State Reports ... 

Queensland Reports, Supreme Court 
Stuart’s Vice-Admiralty Reports ... 

Saint’s Digest of Registration Cases, 1843 — 1906, 1 vol. 
Salkeld’s Reports, King’s Bench, 3 vols., 1689 — 1712 ... 

Saskatchewan Law Rt‘ports 

Sausce and Scully’s Rcj)orts, Rolls Court (Ireland), 1 vol., 1837 — 

SauudeiB’s Reports, King’s Bench,’ 2 vols!i’l66a^ie72 
Saunders and Austin’s Ix)cus Standi Reports, 2 vols., 1896 — 
1904 ... ... »•. ... ... ... •». *.• 

Saunders and Bidder’s IjOcus Standi Reports, 1905 — (current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 — 184^ ... 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and III.), 2 vols., 
1862 '— *—1858 ... ... ... ... ... ... ••• 

Saviie’s Reports, Common Pleas, fol., 1 vol., 1580 — 1591 
layer’s Reports, King’s Bench, fol., 1 vol., 1751 — 1756 
Scottish Jurist, 40 vols., 1829 — 1873 
Scottish Law Reporter, 1865 — (current) ... 

Scots Revised Reports 

^hoales and Jjefroy’s Reports, Chancery (Ireland), 2 vols., 
1802 — 1806... ... ... ... ... >»• ••• 

Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 
Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1846 
Soarle and Smith’s Reports, Probate and Divorce, 1 vol., 1869 — 

Select Cases in Chancery, fol., 1 vol., 1686 — 1698 (Pt. III. of Cas. 
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Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 
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A.-G. 


Admlty. 
Affd. . 
Affg. . 
Akt. 
Anon, . 
Apld. 
Appct . 
Appln. . 
Appln. . 
Applt. 
Apprvd 
Arbn, 
Aicbbp 
Art. 

Asset? . . 
Assoc n 


for Attorney-General. 

, , A ctieugeselLschaf t. 

,, Admiralty. 

„ Affirmed. 

AfYirining. 

,, Aktieiigesellscbaft ; Aktiebolaget ; Aktieselskabe 
„ Anonymous. 

,, Applied. 

,, Applicant. 

„ Application. 

,, Application to Register a Trade Mark 
,, Appellant. 

,, Approved. 

,, Arbitration. 

,, Archbishop. 

,, Article. 

,, A.ssurance. 

,, Association. 


B. i\ . 
JJkpcy. 
Bxpt, 
Bldg. Soc. 
Bp 


„ Borough Council. 
,, Bankruptcy. 

.. Bankrupt. 

Building Society. 
,, Bishop. 


C' A. . 

C S. L. Ry. 
C. C. A 
C. C. R. 

C C, K. 

C- B. P. Act . 
C. 1j. By. Co. 
O. S. U. O. . 
Gale Rv. Co. 
C^t. 

of Eq, 

Ct. of R 
Co 

Co-op. Assocn. 
Cotnrs. . 
Consd. . 
Oorpn. . 



,, Court of Appeal. 

,, City & South London Railway Co. 

,, Court of Criminal Appeal. 

,, County Court Rules. 

,, Court of Crown Oases Reserved, 

,, Common Law Procedure Act. 

„ Central Loudon Railway Co. 

,, Consohdated Statutes of Upper Canada. 

Caledonian Railway Co. 

,, Court. 

,, Court of Equity. 

Court of Review- 
„ Company. 

„ Co-opoi alive Supply Association. 
Commissioners. 

Considered. 

„ Corporation. 


D. C, 
Dbtd 
Deit. 
Distd 


Divisionai Court- 
Doubt>ed. 

,, Defendant 
„ Distinguished. 


Ecci. Comrs. 
Ecci. Ct. 


Ecclesiastical Commissioners 
Ecclesiastical Court. 
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Ex. Cb. 
Ex p* . 
Excb. . 
Exor. . 
Exorsbip. 
Expld. . 
Extd. . 
Extrix. 


for Exchequer Chamber. 
,, Ex parte. 

„ Exchequer. 

,, Executor. 

„ Ex ecutorship • 
Explained. 

,, Extended. 

Executrix. 


Folld. . 


,, Followed. 


G. &. S. W. By. Co. 

G. C. By. Co. 

G. E. By. Co. 

G. N. of Scotland By. Co. 

G. N. Picc. & Brompton By. Co. 
G. N. By. Co. 

G. S. «fe W, By. Co. of Ireland 
G. W. By. Co. 

Govt. ..... 
Grdns. ..... 


,, Glasgow & South Western Ball way Co. 

,, Great Central Railway Co. 

„ Great Eastern Railway Co. 

„ Great Noith of Scotland Railway Co. 

,, Great Northern, Piccadilly & Brompton Railway Co 
,, Great Northern Railway Co. 

,, Great Southern & Western Railway Co. of Ireland 
,, Great Western Railway Co. 

,, Government. 

„ Guardians or Guardians of the Poor. 


B. O. of A. 

. E. . 


„ High Court of Australia. 
,, House of I.iords, 


1 . R. Comrs. 
Insce. . 


,, Inland Revenue Commissioners. 
,, insurance. 


.T.T. 

tlud. Act 


,, Justices. 

„ Judicature Act. 


L. B. By. Co. 

L. & N. W. By. Co 
E. & S. W. By. Co 
E. &; Y, By. Co. 

E. B. . 

E. B. & S. C. By. Co. 

L.’^. Ky. Co 
Ij. O. O. 

E. Elec. By. Co. 

E. G. Board . 

E.J. . . 

1 - 4 . « . . 

E. T. & S. By, Co. 


„ London & Brighton Railway Co. 

,, London & North Western Railway Co. 

„ London & South Western Railway Co. 

,, Eancashii'e &; Yorkshire Railway Co. 

„ Local Board. 

,, London, Brighton & South Coast Railway Co. 
„ Lord Chancculor. 

„ London, Chatham & Dover Railway Co. 

,, London County Council. 

,, London Electric Railway Co. 

,, Local Government Board. 

,, Lord Justice. 

„ Ijords Justices. 

„ London, Tilbury & Southend Railway Co. 


M. S. Act 

M. S. & L. Ry. Co. 

Mags, , 

Mentd. 

Met. Dist. By. Co. 
Met. By. Co. 

Mid. G. W. By. Co 
Mid. Ky. Co. 

Mtge. , 

Mtgee. . 

Mtgor. . 


,, Merchant Shipping Act. 

,, Manchester, Sheffield & Lincolnshire Railway Cc. 
,, Magistrates. 

,, Mentioned. 

„ Metropolitan District Railway Co. 

,, Metropolitan Railway Co. 

,, Midland Great Western Railway Co. 

„ Midland Railway Co. 

,, Mortgage. 

,, Mortgagee. 

,, Mortgagor. 


N. B. By. Co. 
N. E. By. Co. 

N. F, . 

N. P. . 


„ North British Bailway Co. 
,, North Eastern Bail way Co. 
„ Not Followed. 

5, Nisi Prius. 


O. 

O. H. . 
Overd. . 


5, Order. 

,, Outer House. 
,, Overruled. 


P. C. 
Petn. 
Pltf. 


,, Privy Council. 

„ Petition or Election Petition. 
„ Plaintiff. 


B. C. . 
R. D. C. 
R. S. A. 
B. S. C. 


,, Rural Council. 

,, Rural District Council. 

„ Rural Sanitary Authority. 

,, Revised Statutes of Canada. 
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Referred. 

Registration of Trade Mark. 

Registrar of Trade Marks. 
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Restoring. 

Reversed. 

Reversing. 

Rail. Co. or Railway Co. 

Same Case. 

Supreme Court of a Colony. 

Settled Rstates. 

South Rastern & Chatham Railway Co. 
South Rastem Railway Co. 

Same Point. 

Steamship Co. 

Section. 

Settled Land Act. 

Settlement. 

Society. 

Soci^t^ Anonyme, etc. 

Solicitor. 

Trade Mark. 

Tramways Company. 

Urban Council. 

Urban District Council. 

United States of America. 

Union Assessment Committee. 

Urban Sanitary Authority. 

V ice- Admiralty Court. 
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MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


Thk different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classiflcation of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases are listed chronologically 
except such as are classified as “ Referred to *’ or “ Mentioned.’* These come at the end 
and are arranged inter se in chronological order. The terms used in classifying the anno- 
tating cases are as follows : — 

“ Appi-ied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

“ Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered ** (Oonsd.). — Tliis expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinotjished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doujjted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ 12XP1.A.INED ” (Exijld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 

“ Extended ” (Extd.). — Compare Appdied,” supra, 

“ Fordo WED ” (FoUd.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts ore sub- 
stantially identical in the two cases. 

“Not Followed ” (N.F.). — Compare Followed,” supra^ to which it is the adverse. 

Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to bo wrong. 

“ Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a Xioint 
having nothing to do with the point in the Dige.st paragraph. 
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Part I. — Objects and Application of Bills of Sale Acts. 


See 1878 Act, ss. 3, 20, 23 : 1882 Aet. ss. 2,, 15. 

1. 1854- Act — Protection of creditors.] - Tin* 
objiict of t4i(‘ above Stat. is to prt>vide against 
frauds eonunitted by seered- bills of sale of ]>ersonal 
chattels, whereby debtors are enabled to up 

the appearance of being possessi'd of tiieir propert y ; 
(Stuart, V.-C.). — Piercy r. Humphreys (1808), j 
1 7 L. T. 403. 


2. 1878 Act Applies only when grantor in 

possession or apparent possession.] — The above 
Act does ned- alTeet. t he validity of an nnregist-ered 
bill of sal(‘, where t he gratit.or is aot- in possession 
of th(‘ goods.- Hall e . Smith (1887), 3 J.. K. 

805, C, A, 

3. Extent of repeal of — 1878 Act, s. 8.]- 

The above sect, is still in forci; as regards absolute 

B 2 



Bills of Sale. 


biJls of sale. — KouiNsoN v. Tucker (1888), 1 
Cab. &; K1..173. 

4. 1878 Act, s. 10.]—1888 Act 

repeals the above sect, only so far as that sect, 
relates to bills of sale given by way of security for 
the payriu^nt of money. — C ahson v. Ciiurchley 
(1884), L. J. Q. B. 335 ; 50 L. T. .508, D. C. 
Jyuiotntion : — Refd. itcad v. Joaunou (1890), 25 Q. B. D. 300. 

5 . 1878 Act, s. 20.]-;1882 Act 

repeals the above sect, in respect of bills of sale 
given by way of security, but not. in respect of 
bills of sale given by way of absolute', transfer. — 
Swift v. Pannelb (1883), 24 (4i. 1). 210; 53 
L. J. Oh. 311 ; 48 L. T. 351 ; 31 W. R. 543. 
Annoiatioyis Consd. HoBinson r. Tucker (18S3), Cab. & El. 

173. Folld. Cassoii V. Ciiurchley (1884), 53 L. J. Q. B. 

335. Apld. Hall V. Sinil.h (1887), 3 T. b. H. 805. Refd. 

llooveH V. Barlow (1883), 11 Q. B. D. (UO ; Bead t\ 

.Toannoii (1890), 25 Q. B. 1). 300 ; Hcscltinc r. Sinuiionis, 

118921 2 g. B. 547. 

6. Protection of creditor — 1882 Act — 

Protection of debtor.] — The object of the earlier 
BiUs of Sale Acts wiis entirely di lb ‘rent fi’oin that 
of 1882. TJio former euactinents were designed 
for the protciction of eroclitoi-s, A' to prevent their 
jights bi*ing alTect.ed by secret assurances of chat.tols 
which weri! jierniitted to rc^main in t.he ostensible 
possession of a person wlio had parted witli his 
property in them. The bills of sale were m«ade 
void only as against crciditors or their representa- 
tives. As between the parties to them they were 
j)orfe(itly valid. The purpose of 1882 Act was 
essentially distinct. It was to iircvent needy 
persons being entrapped into signing complicated 
documents, whicli they migJit often be unablt; to 
comprcihend, A. so being subjected by their 
ciM'ditors to the enforcement of harsh A unreason- 
able i)rovdsions. A form was provided to which 


bills of sale were to conform, & the result of non- 
compliance with the Act wfus to render the bill of 
sahi void, even as between the jiarties to^ it. ^ But, 
this being the object, the enactment is Uinited 
to bills of sale given “ by way of security for 
the payment of money by the grantor thereof ’* 
(Lord Herschell). — Manchester, Sheffteld A 
Lincoln .SHIRE Ky. Oo. v. North Central Wagon 
Co. (1888), 13 App. Cas. 654 ; 58 L. J. Ch. 219; 
59 L. T. 730 ; 37 W. K. 305 ; 4 T. L. R. 728, 
11. L. ; affy, 8. C. siib norn. North C^entral 
Wagon Co. v, Manchester, Sheffield A 
Lincolnshire Ry. Co. (1887), 35 C'h. D. 191, (L A. 

AnrwtaiinnH : — Mentd. Fronoh r. Bombernard (1888), (50 
L. T. 48 ; Haydon v. Brown (1888), 59 L. T. 330 ; Nowlovo 
V. 81ii*owHbury (1888), 21 Q. B. 1>. 41 ; Bedhead v. West- 
wood (1888), 59 L. T. 293 ; lie Yates, Batcheldor r. Yates 
(1888), 38 C4i. 1). 112 ; Jones i\ Tower Furnibhinff Go. 
(1889), 61 L. T. 84 ; Jic Yarrow, Collins v. Weymouth 
(1889), 59 L. J. Q. B. 18 ; Jir Watson, Ex p. OlDoJal 
Beceivor in Bkpe.y. (1890), 25 C). B. D. 27 ; Beckett v. 
Tower Assets Go., [18911 1 g. IL 1 ; GriF<? r. National 
Guarillan Assce., [18911 3 Gh. 206 ; Secretary of State in 
Goiiiieil of India r. Britisli ICmpircs Mutual Life Assce. 
(1892), 67 L. T. 434 ; lie Whiteley, Ex p. Smith (1892), 
66 L. T. 291 ; AV Hood, Ex p. Blamlford (1893), 41 \V. B. 
558 ; Biimsay v. Margrrtt, [ISOt] 2 g. B. 18 ; Glapham v. 
Ives (1901). 91 L. T. 69. 

7. .]— Tluit 1854 A 

1878 Aci-s were int(‘nded to prevent false credit 
being given to ])eople who had Injcn allowed to 
remain in possession of goods wliich appar(*ntly 
vve.re theirs, the ownership, hovviiver, of which tlu'y 
had i)artod with, is manifest enough by the 
language of those Acts. The Acts intended, in a 
case with creditors, that if people vvf‘re allowed to 
remain in possession of goods, of wliich neverthe- 
less the ownership was no longer t-Inurs, those goods 
A chattels should bo subjects to the oxec-ut.ion of 
Oo/id jide credits^rs, wlio ought not to have been 


PART I. 


a. Chulfel Mortuuuc .trt - Transfer 
of posse ssioiK]- Wlicu two locomotives 
were half llnished pltfh. uKi'c'i'd by uord 
of mouth wilh G., llie maiiufaeture.r, 
to hiiy tliem from Jum, the loeomotives 
to 1)0 iiijislied ])y him. Suhsequenliy, 
by deed i-eritlnt? the arrangement. G. 
eonveyed the locomotives to pltfs. 
Deft, claimed under an exeeution 
issued after the agreement : — Held : 
(1) by the oral agreement tlie property 
passed, & Chattel Mtge. Act di<l not 
apply, a change of j>osseHsion being 
impossible in the eireumstanees ; (2) 

the cxomition in the sherill’s bands 
could not a [feet pllf.’s claim as against 
deft.— BruToN v. Bklijiousk (1869), 
20 IT. C. B. 60.-- CAN. 


b. — ~ I*roteriion of credi- 

tors.}- BAUKKJt V Lkeson ( 1882 ), 1 
O. 11 11 4 .- -CAN. 


c. 1862 Act — l4s compared with 
Enulish 1854 Act. — Blai’K v. Sawyku 
(1865), 2 Gill. J. Ocerd. DruKKK r. 
Flint (1886), J9 N. S. B. 487 —CAN. 

d. 37 Viet. c. 1 ‘i ■ ~ Jiclrospcxlivc 
ojjcratioH .] — The above Act, >\liieli 
reijuired the tiling of bills of sali; made 
aflor the passing of the Acl, did not 
come int o force unt il Get. 1,1874.1 hough 
it was pusseil on Apr. S preceding : — 
J/cId : after it came into force, its 
])rovisions then njiplicd to all bills of 
Halo made after Apr. 8.- Bitch if. d. 
8HKUIFF (1877). 1 P. 6c B. 59.- CAN. 

e. 59 Viet. c. 34 - - A'o< retro- 
speclirc- -EUina of ourcemcni to vice 
chuttcl niori{;a{ic.] — An niiregistei-ed 
agreement was made by debtor to give 
to bis creditor uiam default in pajment, 
or ui»on demand, a chattel mtge. upon 
ills “ present 6c future gootlfl & 
chattels.*’ After judgment in favour 
of debtor’s assignee for benelit of 
creditura the above Act was passed, & 
tbo agreement was registi'.red :—~Ueld : 
this did not validate it. — H ope i’. May 
(1897), 24 A. B. 16.— CAN. 


f. JJiUs of Sale Act- - Not applic- 
able where yoods in hands of third 
2 Htrly — Transfer of ^noperty d> j)osscs- 
si.on,\—C. 6c Go., carrying on business 
in Chicago for the mannfaeturo of mill 
machinery, etc., Jiad certain iiumhinery 
manufactuied for them in Stratford, 
Ontario, which was warehoustHl with 
M. & 'I'., at Woodstock, Ontario. 
G, 8c; Go. being pressed by i»ltfs., their 
bankers in Ghieago, for collateral 
security for two of their notes of $5,090 
each, discounted by pltf.s., indoi'sed 
over to jiltfs. the warehouse reeciiils 
for the goods. At tlie maturity of 
tlKJ notes, G. 6c Go. not being able to 
retire them, in inirHuaiice of an arrange- 
ment. to that clTccl., the warehouse 
receipts uere cancelled 6c new ones, 
dated Oct. 12, 1883, were made out 
direct to i)Uf8. On Sept. 3, 1883. 
G. & Co. had made an assignment to a 
tru.stee in Ghieago for ilie benefit of 
creditor-. On Nov. 22 ileft. ])laeecl 
writs of exeeution in the sherilT’s 
hands agaiust V. 6l Go., \mder which 
the goods pore. .seiz<‘d. No fjuudulent 
prefeiviiee or intent, was luoved 
Held : there was a transfer of both 
property jiohseshion in the goods to 
pltfs., subject to the trustee's rights, 
if any, & the goods being in the hands 
of third jiaitjes 6c. not of G. 6c Co., 
Bills of Hale Act did not upjily.- Gom- 
isiEueiAL Nationai. Bank of Ciiicauo 
r. GoiiroilAN (1884), 6 O. B. 527. — 
CAN. 

g. — — Not applicable to fordyn 
bill of sale.)-- A bill of sale made in the 
►Stale of Maine, of eluitlels then tiimv, 
does no( r^•(|uire to be registered under 
Bills of Sale Act.- Gohi.ink d. Donbak 
(1891), 32 N. B. B. 325. CAN. 

h. Morlyaye vjjon ehatlels in 
On tario — 1 *arties resident abroad — 
Whether yorerned by Oidnrio law.\ — A 
eo. incoi’iiomted in tlic State of Mielil- 
gun, nbile insolvtuit, bad given a 
mtge. upon chuttcls iu Ontario to deft., 


a Michigan en*(li(or, to secure previoiis 
ca-sh advances made to I be oo. under 
verbal promises by two directors Ibat 
security would be givi'ii. 'riie effect 
of the mlge. was to delay 6c. prejudicts 
other credit oj‘s iV- give deft, a pn^erenco 
over them : — Held : the property 
mortgaged being in Ontario, tlie 
transaction was goviu’Jicd bj*^ tho laws 
of Ontario without regard ti) the laws 
of Michigan. — Hivkh Stavk Go. r. Sill 
(1886), 12 O. B. 557.— CAN. 


k. goods 
P'bieh were in Ontario at the time of the 
exeeution of a domiment of hyiiotheea- 
tion of them were subject tx) B. S. O. 
1887, c. 125. alt.hough the parties 
thereto were at. the time ilomiciled in 
a foi-cigii country. — -M autjiinhon v. 
Bauteiwon (1892), 29 O. It. 729 ; 19 
A. U. 188.— CAN. 

l. 4th li. S., c. 84 — As amended 
by 1883 Arts, r, 11, s. 1 Words as to 
affidavit merely directory.] — The above 
Act. requiring the aflidavit contained 
no negative words, 6c was silent as to 
the (slb'ct of the want of the affidavit 
on the bill of sale : -Held : tbo words 
of the Aet were merely dire.i'tory. — 
Ml 'Bin OK V. Watip (1886), 7 B. 6c G. 
115 ; 7 C. L. T. 148.— CAN. 

m. 5th R. S., c. 92, a. 3 — Not 
ap])licable when subject ‘matter out of 
I'rocbice.] -Held : the above Act was 
not. aiiplicablo to a bill of aalo made 
betAveeii parties 6c in respect to a 
subject matter out of Nova Scotia. — 
Sin(;ku Skwinq Machinte Go. v, 
Mi'Lkdo (1888), 29 N. S. It. (8 B. 6c G.) 
311 ; 9 G. L. T. 69. -CAN. 

J,, _ . ^^Y—lleld: tho above 

Ae.t was not aiiplicablo, the subject 
matter of the contract being property 
in Ontario, >vhcre the contract was 
made, 6c liioiight into Nova Scotia 
subsequently. — MoGkehou r. KEiUi 
(1890), 29 N. B. 11. 45.— CAN. 
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induced to give credit by tlio apparent ownership 
of the goods being in those persons, &, who were 
entitled to have their debts satisfled when, by the 
default of the assignees of those goods, they liad 
been allowed to coTitinue in the possession of p(‘r- 
sons to whom the property in them no longer 
belonged. That was the iritenih'd policy ; & for 
such purposes it is manifest that the Legislature 
would desire to give the widest possible interpre- 
tation to every one of the documents by wliich tlie 
ownership was really intended to be practically 
changed, while tlie goods still remained in the 
apparent possession <te dominion of the persons 
from whom the ownership had nevertheless really 
passed away. 1882 Act was directiMl to a totally 
dilTerent subiect-mat.ter. It was thought by the 
Legislature, rightly or wrongly, thati a great 
number of iniixicunious debtors might be induced 
to sign documents, the legal effect of which those 
persons did not undersl-and. It was intended by 
the Legislature, in order to protect them, to give 


a particular form of words wliich should plainly 
express the nature of the contract as to the loan 
& the security for the loan. The 1 legislature, in 
order to effect the object, gave a form of bill of 
sale, A made; evc^ry bill of sale void, unless it was 
in accoi'dance with the foim given by the Act. 
The Legislature neither intended to interfere, nor 
is it the effect of tlu* legislatitui to which 1 liave 
referred to interfere, witli other traiLsactions than 
those which the Legislature has expressly pointed 
out (Loud nAi^sBUHV. C.). — CjiAur.KsvvoiiTii v , 
MliJ.s, [1892J A. C. 281 ; 01 L. .1. Q. L. 830 ; 00 
L. T. 090 ; 11 VV. 11. 129, 11, L. ; rcr.sv/. S. i). ttub 
?icmn Mills r. Luakleswuuth (1890), 25 11. D. 

121, (J. A. 

Annidationt * : — Refd. C». 10. By* <'«• r. Lonl’s TruHtco, [1900] 
A. C. 109. Mentd. (Iriger r. National (juui'diaji Ahuco., 
11891] B t9i. 20<J ; Morris v. Delobbcl-Flipo, 11892) 2 Cli. 
3r>2 J KaiiiHay r. MargnjU., 1189-1] 2 B. 18 ; WilluM'S v. 
Berry (1895), 99 Sol. .lo. .')5U ; Clapham v. Ivoh (1991), 91 
L. T. (»9 ; Dublin City Distillery r. Doherty, 119HJ A. C, 
823 ; He Lavey, Ex p. Trustee, 11918-19] B. & C. B. JIO, 


Part II. What Transactions are Bills of Sale and require 

Registration. 


Sect. 1.— *IN GENERAL. 


8. Contract of bailment.] — Semhle : a bill of sale 
is simply a contract of bailment. — CyVioPKH v, 
nuATiAM (1807), If) L. T. 010. 

9. Whether deed necessary.] — A mtgo. of a 
personal chattel may be imid<i witbout. deed.- 
Flohyp. Denny (1852), 7 Exoh. 581 ; 21 L. .1. Ex. 
223 ; 19 L. T. O. 8. 158 ; 155 E. R. 1080. 


A 71 n ( d(f / WT) ff Consd. Mnughnn r. Sharpe (I8C4), 17 
C. B. N. S. 1J3 ; Johnson v. Diproso (1893). OS L. T. 48.5. 
Refd, 'ScAvcll r. Burdick (1881), 19 Api>. IJa.s. 71. Mentd. 
Doohraiu* r. INfoiirc (1890), 2.'t (,). B. D. .57. 


aS'cc, generally n MouTOAfiK. 

10. Acts apply to documents & not trans- 
actions — Right given by law — Vendor’s lien.] — 

Held : a vendor’s lion, being giviTi by Jaw, A t here 
being nothing wliich could be registered 1878 Act 
did not applv . — Re Vdlcan Iuonwokks J/fd. 
(1888), d T. L. R. 312. 

11. Document must amount to an assurance.] 

— The owner of liousehold goods, which had 
been seized under a ft. fa., agreed veibally with 
an auctioni'or tliat, in consideration of his ]>aying 


o. — “ After -acquired yrapertu.] — 

Hendde : t he above Act docs not 
refer to after-ae.<Hilred proi)erly.-- 
WVNM'IIT i\ iNU'Dinty (1912), 12 

E. L. U. 119.— CAN. 

p. 1892 Arts. c. 1 Xot applicaldc 
to fareifiii mrporatian — Ilcadfianrtcrs 
out of l*rttrim'e.\ The elaus(' ef the. 
Act re(|uiriiig udges., ete., to he Died 
ill the count y where the grautor resiiles 
Ih not upplieuhk* to a, foreign eoryni. 
with liea<h|uarl.ers out of Nova Scotia. 
^ Don r. U'AliNKit (18J)9), 28 N. S. B. 
202.— CAN. 

q. North Went TerritoHcs Ordin- 
ance No. 18, 1889 — Applicable only to 
7nori{/ngen made in 'J'n'ritones.] — Bomn 
V. ItoUKUTSoN (189;>), 2 Terr. L. ]l. 
21 ; M C’. L. T. Dec. N. 1.59. -CAN. 

r. t^alc in Manitoba — Ooodti sub- 

ly hrouyht inti> Sasha trJiewan — 
Oovvnml by Manitoba 1 aiu\]~ - i^wvYVM 
Mawsky (’o. r. Boyck (1908), 1 
Sask. L. II. 230 ; 8 W. L. B. 831. — 
CAN. 

s. Hulh Sales Act — Effect of^ on 
inoriyaye on stock-in-trade.] -The above 
Act Ih not/ intended t-o destroy a 
Hee.nrlty In the Bhapo of a lutge. on a 
Rtock-i II -trade, to cnublo the general 
croditorB of a mtgor. lo Hhain equally 
with a seeuivd e.reditor. A sale of a. 
stock-in-trade by such a intge. Is not 
within the Act. Drinkm?; r. Bkoal 
S iTOK Oi., Ltd. (1914), 20 B. C. B. 
314 ; affd. (1910), 2.] B. (\ B. 24.— CAN. 

t. Ohaiiel Transfer Art. 1889 — 
As dislinyalshed from Enf/lish, Acts.]— 
An inst-miuont in the form of a bail- 
ment which In reality is only a security 
for money lent Is voiil. Th« elfect of 
such an instrument is to conceal the 
true nature of the transaction, & to 
defeat the objcKit of the above Act, 


Cases decided niion the English Act 
aio illsUngnishttble from cases deehled 
upon the New Zealand Aid, in that 
bailments require to be iH'glstcTed under 
the hitter, hut do not re<|iiire to bo 
registered under the former. -NV 
r. Bp:rki.f.y (1893), 12 

N, L. B. 339.— N.Z. 

w. Misdemeanour if grantor 

defrauds grantee — When offence com- 
7nitted.] — The above Act, s. ,52, making 
It a iidsdemcanour for the grant er ef 
an instrument by way of sceurity to 
defraud or attemiit to ilefraiui the 
graiiteo of the oliat1.els comprised in 
the Instrument, applies only to valid 
Instruments hy way of security under 
the Act ; the otfeiiee lias not been 
eommltted where the residence He 
oeeupation of the attesting witness to 
the doiniment relied on as an instni- 
nieiit have not been addeil to ids 
slgmature as required by s. 49. 

The Aet does not take away rights 
which the parties would have had, as 
between themselves, at common law. — 
B. V. Dihb Ido (1897), 1,5 N. Z. L. B. 
,591.- N.Z. 

X. Chattel Transfer Act. 1889, 
8. 27.1— 'Phe above sect, has heoii 
superseded & virtually repealed by 
Bkpey. Act, 1892, s. 79 (2 ). — Williams 
& Kettlk t\ Harding (Omi'rAL 
Assionek of) (1908), 27 N. Z. L. B. 
871.— N.Z. 

z. Hankruptc^i Acts Amendments 
Act, 1896, ss. 31, 32, 33.] — The above 
Act does not apply to bills of sale given 
before Nov. 13,1896 . — He Geogiikuan, 
Kx p. Oi!TiciAL Assignee (1897), 18 
N. S. W. B. 26.— AUS. 

PART II. SECT. 1. 

10 i. Acts apply to documents <€* not 
transactions — Verbal sale,] — B, made a 


verbal sale of goods to pltf., w’ho 
oxecut/Cd a lease of tlio goods to 11., 
who coiitinmul in apyiai’cnt possession 
thereof. 'I’he goods having lieen 
stdzed by the sheriiT, wen^ claimed by 
pltf. -Held : verbal sales of goods 
were not. prohibited by the Aet, which 
contained no provision rofiuiring 
written evidence of such sales to ho 
registered. EsNoFFn. (Btrney (1895), 
4 Jl. (!. B. Ml. -CAN. 

10 ii. .] — Hendry e, 

Laikd (1919), 2 VV. W. B. 311.— CAN. 

10 iii. ' — Verbal 7norignye of chat- 
tels.] - Hvruky r. Bank of New 
South Wales (1882), 1 N. Z. L. U. C. A, 
115.— N.Z. 

10 iv. Verbal agreement to 77iort- 

gage chattels security.] — An lapiitahlo 
mtge. of a chattels seeiirlty may be 
created by an oi*al agreement to mtge. 
the security, oceoinpanied by the 
lianding over of the document. Chat- 
tels Transfer Act., 1998, s. 50, lias not 
altered tin* law, as the sect, relates 
only to the alisolute transfer of an 
instrument, dealing witli chattels. — > 
Carson r. Fraser (1919), N. Z. L. B. 
53.— N.Z. 

a. Cluiitel mortgage of goods in 
bowl.] — Where the goods forming the 
suhjecd of a chattel mtge. are in bond, 
it is not. necessary that the mtge. 
should be registered. — May v. Security 
JiOAN & Savings Co. (1880), 45 17. C. B. 
196.— CAN. 

b. l)orume?ii not being mere pro- 
mise 07ily.] — Every assignment of 
goods, whether legal or equitable, 
amounting to anything more than 
almost a more promise, is subject to 
the operation of the Act for registration 
of bills of sale. — He SpomcN & Co., 
Ex p. Merchant Banking Co. (1876), 
10 1. L. T. 46.— IR. 
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Bills of Sale. 


Sect, 1 . — In Ocnerah Sects. 2 .3: Sub-sect, 1.] 

out the sherilT, the auctioneer should hold posses- 
sion of the goods, sell them by auction & pay over 
the balance, if any, to the owner. The agreement 
was reduced into writing Ar the, shoritT wiis paid 
out, the man in possession remaining in possession 
for the auctioneer : — Held : since the written 


agreement did not constitute the auctioneer’s title, 
& was not intended to & did not come into operation 
until possession had been actually transferred from 
the sheriff to the auctioneer, it was not an “ assur- 


ance,” or in any other resjject a bill of sale \vithin 
1878 & 1882 Acts. — (hi arleswoi{th v. Mills, 


[1892] A. C. 221 ; (51 L. .). Q. B. 820; (50 L, T. 
(590 ; 5(5 J. V. 028 ; 11 W. K. 129 ; 8 T. I.. H. 481 ; 
3(5 Sol. .To. Ill, II. L. ; rrvsg, S. (J. sub nom. Mills 
V, Chahles WORTH (1890), 25 Q. B. 1). 421, C, A, 


Annotations : — Gonsd. Morris r. Dolobbcl-FlJpo, [1892] 2 
Ch. .T/>2 ; llainsay v. Maiwett, IIHIU] 2 CL 55- l Dublin 
City Distillery r. Doherty, [1914] A. C. 82:i. Refd. Criff^? 
V. Natiomil (Iiianiiau Assoo., [1891] 9 Ch. 2(K) ; Withers v. 
Perry (1895), 39 Sol. .To. 559 ; Claphani v. Ives (1904), 91 
L. T. 09 ; <L K. Ily. C.'o. r. Lord’s Trustee, [1909] A. C. 
109 ; fte. Luvoy, Kx p. Trustee, [1918-191 IJ. & IL 110. 


12 . 


Whether property passing inde- 


pendently.] — In order that an inventory of goods 
with receipt attached, or a receipt for imrcliase- 
money of goods, may be a l)ill of sale wdthiri 1878 
Act, s. 4, it must amount t-o an assurance of tlie 
chattels at law or in (‘quity. — North (’c.ntual 
Wagon (hi. v. M anchestkii, Sheffield A 
Lincolnshiice By. ('o. (1887), 25 (hi. 1). 191 ; 5(5 
li. J. (Th. (509 ; 50 f.. T. 755 ; .25 W. H. 142 ; 2 
T. L. K. 20(5, 0. A. ; affif. S. C, sub potn. Man- 
chester, Sid:ffielt> & Linckilnshire By. (’o. v. 
North Central Wagon (h). (1888), 12 A})]), (his. 
554, ri. L. 


Annotations: — Gonsd. Froneh r. Honibernard (1888), (*>9 
L. T. 48 ; naydon v. Brown (J888), 59 li. T. .‘{.’lO ; Bed- 
lieu d r. Westwood (188S), 59 L. T. ‘J!>3 ; Jfr Watson, A,V n. 
Oflicial Beeeiver in Bkpey'. (1890), 25 (L 0. D. 27 ; Ur 
Hood, Kx p. Hlandford (1893), iJ W. B. 558. Refd. New - 
love V. ShrewHbiu’y (1888), 21 CL H. D. 41 ; /iV YaO^ri, 
Bateholdor r. Vales (1888), 38 Cli. D. 112: .Tonen r. 
Tow’cr Furnislung C,’o. (1889), (il L. T. 81 ; Beckett v. 
Tow'er AHricts (Jo., [1891] 1 CL B. 1 ; Bainsay r. Marprett,, 
[1894] 2 C^. B. 18. Mentd. Jtr V' arrow, ColliiiK e. Wey- 
mouth (1889), 59 L. .1. CL B. 18; Grifru: r. National 
Guardian AsHce.. [1891] 3 Ch. 20tj ; Ur Whitely, Ux p. 
.Smith (1892), 6(5 L. 'J’. 291 ; Seerelary of .Stute in Couiudl 
of India v. Britinh Empire iMntual Life Ansee, (1892), (»7 
L. T. 131 ; C’laijliarri v. Ives (1904), 91 L. 09. 


Sec, fiirfher. Sect. 2, post. 

13. Memorandum in writing re- 

quired by Statute of Frauds.]— iiV Roberts, Ev.ans 
V, Koberts, No. 52, post. 

14. Court wiil regard true nature & not form 
of transaction — Hire-purchase agreement.]— A 
transaction purported to b<‘ a sah; of personal 
chattels, followml by a liiring A pui*eliase agn^i*- 
inent, whereby the vendor agreed to hir(‘ the 
chattels from (Tie piircliaser A to iiay ((uarterly 
sums as for such hire, until a certain amount was 
paid, when the chattels wcu’c to bee.ome again i-he 
property of the* vmulor, A power was given to the 
purcliaser to take* po.ssession of the ehatteds on 
default in iiaymcait. No saU* or hiring of the 
chattels was really intended, the object, being 
merely to creat.e a security for a loan of money to 
the supposed vendor from the sup]30sed purcha.sej* : 


— Held : the true nature, not the form of the trans- 
action, must be regarded, A the supposed luring & 
purchase agreement was a bill of sale within Bills 
of Sale Acts. — He Watson, Hx p. Official 
Beceiver in BANKiMTpTcn^ (1S90), 25 Q. B. D. 
27 ; .59 L. .1. Q. B. 394 ; (52 B. T. 209 ; 2S W. B. 
5(57 ; (> T. I.. K. 222 ; 7 Morr. 155, 0. A. 

Annotations : — Gonsd. lie Eaflteru & Mid. By. Co. (1891), (>5 

L. T. 068 ; Madell r. Thomas, [1891] 1 CL B. 230. Refd. 

Beekelt v. Tow^or Assets Co., [1891] 1 g. B. 638 ; Edwards 

V. Mareii.s, [1894] 1 Q. B. 587. 

15. .] — M., who had made a contract 

to buy a hotel A its furniture, being unable to find 
all thii money, agreed with a wine merchant that 
he should i>rovide £2,()0(). . 22ie wane merchant 
went to the vendor A paid him 412,000, t he vendor 
givang a receipt for that sum as tlic^ purchase- 
money of the furniture. Tluj same day the wine 
merchant A M. signed a hire-purchase agi^eemeiit, 
by wdiich tlie wine merchant led., A M. hired, the 
furniture for £2,412 to jiaid by instalments, (.he 
furniture not to become the property of M. till all 
the irtslalmcaits wore* paid. Tlie purchaser of the 
hotel was thciii comphdixl A M. took possi’ssion. 
After paying some of the instalments M. bc'came 
bkpt. : Held : the rircunistances showc'd tliat as 
a mat.ter of fact the* sale to t.he wi!i(‘ mc^rcliant was 
only colon I’abh*., A the transaction between the 
wine imachaiit A. M. was rc‘ally a loan ui>on t lu* 
s<‘cujity of tile hire-purchase agreement, A that 
agreemc^nt not having been registenul undei* Bills 
of Sale Acts was void as against M.’s crcxlitors.- - 
Maas v . 1*epper, |1905| A. (’. 192 : 74 L. J. K. B. 
452 ; 92 k. T. 271 ; 52 W. li. 512 ; 21 T. L. B. 
201; 12 Mans. 107, H. k. ; S. (■. sub nopi, 

MEiiLOR’s Trustee v . Maas, [1902J 1 K. B. 220, 
C. A. 

Annotation : — Gonsd. Johnson r. Beo.s (B)J6), 81 L. .1. K. B. 

1276. 


Tlire-pui’chase agrcMunents generally, sec S(*et. 5, 
sub-.soct. 1 , post. 

Capacity of parties to make & take bill of sale.] — 
See particular titles passim . 

Bill of sale amounting to — Act of bankruptcy.] — 

See Bankruptc^y A Insolvjoncy, Vol. IV"., pp. 
52-71. 

Fraudulent conveyance.] — Ncc Bankruptcy 

AInsoia encv, Vol. V., pp. NS2 892 ; Fraudulent 
A Voidable (N)Nveyances. 

Consideration Illegality of.] — See ( V>ntrac"j’. 
Statement of.] — Ncc l*art V., S(‘ct. 1, post. 


Sec I . 2.— DECLARATIONS OF TRUST WITHOUT 

TRANSFER. 

See 1S7S A(;t, s. j ; 1890 Act. s. 1 ; 1S91 Act,s. 1, 
16. Hypothecation note — Bills of lading as 
security — Goods at sea.] — T., a fruit-brokcT, applied 
to bis baiikt'rs for an advance as against certain 
goods which l»ad been (!onsignecl to him A werii 
then at sea, h(‘ depositing with them tlu^ indorsed 
bills of lading. Before making the advance thc^ 
barike.rs required him t o sign a letter of hypot.beca- 
tion, by wliicb la; undertook t.o hold the goods in 
trust, for the bankers, A- to hand over to them tlie 


14 i. (Umrt will regard trar. ruitnrr d': 
not form of transtwiion — Mrmoraiuiiim 
of salt with receipt,] — la dotormiainj? 
whothar a document containing a 
memorandum of sale & a receipt for 
money paid is a bill of sale, the ct. is 
not bound by the form of the docm- 
ment, but will look at the transaction 
between the parties. — Younu v. Mook 
ikMKNU (1891), 17 V. L. H. 140.— AUS. 

14 ii. -.]— Where there is an 


agreement for sale, didivery of the 
chattels sold, & paymiuit of part of the 
urchase- money. It is a sale & not a 
ailment of the chattel, even though 
the agrecmeiit provides that the ]»ro- 
perty shall not pass until the entire 
price be paid, & that the vendor may 
retake possession of the oliattel if the 
halaneu of the purchase-money shall 
remain unpaid. The doscrlpt-ion of 
such an agroisment in tho atudavit of 
oxocutlou as “ an agroemout or con- 


tract of bailment ** does not alter its 
nature. —ItV Gkawfokd, Er p. Official 
ArisiUNEifi (1887), 6 N. Z L. 11. 56. — ■ 

N.Z. 

c. ''Instrument.”] — The English 
decisions as to “ bill of sale ** In 1878 
Act, apply to the Interpretation of 
‘ instruraont ” under New Zealand 
Act. — Slattkuy (Official Asskinee) 
V. Slatfery (1895), 16 N. Z. L. It. 
332.— N.Z. 



Part IT.-- What Transactions are Bills of Sale. 


proceeds, “ as & when received,” to the amount 
of the advance ; such hypothecation note 

was a bill of sale within 1878 & 1882 Acts, as beinp: 
a declaration of trust wiUiout transfer. — K. r. 
Townshend (1884), 15 Cox, C. C. 4()b. 

further. Part 111., Sects. 4 cV 5, post. 


Sec T. ^.—INVENTORIES OF GOODS AND RECEIPTS. 

Sub-sect. 1.— Bepobe 1878. 

17. Not within Act — Inventory & receipt not 
mentioned in Act.] — A ti'adcisman expectinj*: the 
execution of a writ of fi, fa. issued by the (4.. of 
Cli. for pa^mient of costs in a suit, eflV'cted a sale 
of the w1k) 1(‘. of his furniture' stock-in-trade. 
The only docunn'nt passing uj)on t}»e occasion was 
a rt'ceipi. for the money paid upon the j)urchase : — 
Hatd : tlui i't‘C(‘ipt given for the goods did not 
amount to bill of sale under 1854 Act, it did 
not require registration. II ABE v, METBonofiiTAN 
Sauoon Omniuch Co. (1859), 4 Drew. 492 ; 28 
L. J. Oh. 777 ; 7 W. It. 310 ; d2 E. It. 189. 

AniKitaiinjiit : — Apld. Thomson V. Barrett (18h0), 1 L. T. 
‘2<;s. Refd. Hr. liauiii. Ex jk t^ioper (IS78), 10 Ch. 1). 
.‘{I.'i; ISTorth Central, Wa^oii r. M. S. & ]i. By. ('o. 
(18S7), :ir> Ch. J). 11)1. 

18. .1 — The trustees of a married 

woman purchased for her use furnitui*e of her 
husband, for wJuch he gave a receipt referring to 
an inv(‘nt-orv of th(‘ goods, to the power imdor 
wdiicli the trustees bought : — dJrld : tlu'; document 
was not. a hill of sale within 1854 Act. — Ax.i..soi‘P r. 
Day (18(11), 7 11. Sc N. 157; 31 L. .1. Ox. 195; 
5 E. T. 320 ; 8 Jur. 8. 41 ; 10 W. It. 135 ; 158 
E. It. 552, 

Aniiofafionst Apld. Byorley e. Provost (1871), L. B. (i C\ P. 
144. Distd. !{(’■ Baiiipfleld, Ex p. Stooko, Hr HainjilleJil, 
Ex ]). Newport Cretlil, Co. (1872), 20 B. 1)25 ; lie Baum, 
Ex p. (\»op<*r (1878), 10 Cli. I). HBh Dbtd. iiV Wahlcii, 
Ex p, Odell (1878), 10 Cli. I). 70. Consd. Niarsden v, 
Meadows (1881), 7 (.), B. 1). SO; North Central Wapron 
Co. r. J\l. S, N' B. By. Co. (18S7), :ir» ('h. J). 11)1. Refd. 
Salti'r i\ Brooks (1871)), I)e (.’olyar’s (\ninty Ct. C^^es, 82. 

19. Consideration for past debt.j- 

D]Kni the trial <.)f an interpleader issue, pltf., to 
pi'ove a sale of t/lie goods to him, put in a re(!ei])t, 
as follows : “ Deceived of 14. 1^90, being the amount 
agreed to he paid for the purchase of household 
fui'uiturc* & (‘llects on tin* promises. No. 94, etc., of 
which 1 have this day taken possession. B.” No 
money passc'd al. the time ; hut the consideration 
for the giving of the recei]jt was a past debt. Sc the 
goods j’emained in debtor’s possession:^ Held: 
the inst-rument did not require registration under 
1851 Act. — H yebley V. PiiEVOST (1871), L. li. 

() C. V. 144. 

n nof (lEmis .’—Consd. Craluim m. Wllcockwou (187ft), 40 
L. .1. ip li. .^)5. Dbtd. /»Y VValdon, Ex p. Odell (1878), 10 
Ch. J). 7ft. Consd. N’erlli (’(‘ntral Wagon (’o. r. JM. 8. ik h. 
By. (!o. ( 1887), .‘15 Ch. I). 191, Refd. lit- BamiilUdd, Ex p. 
Stooke, Rf Bam])liHd, Ex p. Newport. Cri'dit, (’o. (1872), 
20 W. B. 1)2.!> ; Rv Baum, fJx p. Coopc'i* (1878), 10 Ch. 1). 
813. 

20. .] — Being pressed to pay 

i*ent in ari'ear, a. tenant Sc bis partner sold their 
furniture to tlie landlord under an arrangement/, 
by whicli the purchase-money was to be applied 
in payment of the rent due, Sc tlu^ following docu- 
ment was drawm up: “Bought of D. Sc J. W. j 
[certain goods at s])e(;ined })rices]. Memorandum. ; 
We aeknowdedge that we have this day sold & | 
delivc to M. the above articles Sc effects for the i 
price 've-named £103 13, s-., Sc that payment i 
ther' nas been made to us, of that amount in ■ 

beWoen us. Sc imdei* the agreement i 
arr d to be made with respect to the amount | 

oy by us to him for rent, interest cxpense.s.” i 

Ti ale was subsequently advertised. The goods 
were delivei*ed to the landlord, A. then let by him 


to the tenant, who remained in possession of them 
until they were seized by the sheriff under a fi, fa, 
issued by an execution creditor of J . W. : — Held : 
the document was a mer(^ receipt, <fc, notwith- 
standing th(i memoi'andum, did not need I'egistra- 
tion as a transfer under 1851 Act. — Graham v, 
WiLCOCKHON (1870), 40 L. .1. Q. B. 55 ; 35 D. T. 
001. 

AyinoUdions y -CoDSd. Re Baum, Ex p. Cooper (1878), 10 
Ch. J). :U3 ; North Central Wagou Co. v. M. S. & L. Tly. Co. 
(1887), 35 Ch. D. 191. 

See, 7L01V, 1878 Act. 

21 . Within Act if an assurance — Mere receipt 
— Grantee taking possession of growing crops.]— 

A c*reditor agrt'od witli Ids debtor to i/ake a growing 
ci'op in satisfaction, debtor gave him a receipt for 
the amount of the debt, as if for money paid on a 
sale of the crop, Sc the cnulitor i/Ook possession : — 
Held : the transfer, though not registered, was 
gf>od as ag?iinst an execution creditor.— N jo wman 
V, Cabdinab (1802), 2 F. Sc F. 840, N. P. 

Annotation : — Refd. Brantom t?. tlrilllts (187fi), 45 L. J. Q. B. 
588. 

22. Mortgage by memorandum of sale & 

receipt.] — B. mortgaged an engine to an assocn. as 
security for a loan then made to him. Sc the assocn. 
markeil its initials upon the engine. The mtge. 
was taken in tlie form of a memorandum of sale 
Si' receipt, wit.h a power of r(*moval at the con- 
venience of the mtgees. On the afternoon of the 
day on which B. (Hod his petition for liquidation, 
the assocn., without any notice of siieh petition 
having been filed, mad(5 a demand for possession 
of tl)e engine. The shcTilT was in possession at 
the time of the demand under some exeeidioiis : — 
field: the receipt was a hill of sale within 1854 
Act, A not having been rc'gist-tiied was void as 
against the trustees in bkj)ey. —Re Bampfield, 
hJx p. Stooke, Re Bampfjebd, Ex p. Newport 
Credit Co. (1872), 20 W. li. 925. 

23 . Property passing Independently — 

Receipt— Record of verbal transaction.]— A mere 
memorandum or receipt lor ]>iirel)ase-money, not 
inti'iidt'd to operate as a i'(‘Cord of a sale absolute 
or eondifional of chattels, (hxvs not f(*quirti to be 
registiu’od undcT 1851 Act. — 'PiioMsox v, Harbett 
(1800), 1 E. T. 208. 

Annotations : -Consd. Cochrane r. ^Malllunvs (1878), * 

Ch. 1). 80, II. Distd. Itr Wahh'ii, Ex p. Odell (1878), It 
(Jh. 1). 7ft. Consd. North Ceiilml Wagon (.Y>. r. M. B. & L. 
By. Co. (1887). 35 Ch. 1). 191. Refd. Itr Baum, Ex p, 
(’m»Ber (187 8), 10 Ch. J). 3i:;. Mentd. Allsopp c. Day 
(ISftl). 7 U. iV N. 457. 

24 . Receipt on sale by sheriff.] — 

A sheriff’s ollicer seized goods of th(^ judgment 
debtor at lus house under a fi. fa., S: sold them to 
debtoi*’s father-in-law, to wliom h(' gave a receipt 
for the purchase-money, with an in\entory of the 
goods writti'n under it. On the same day the 
l)urchaser let the goods to d(‘btor, who kept pos- 
session of them until they were again seized in 
execution : -Held : the recf'ipt. did not rc'quire 
registration as a bill of sale under 1854 Act, 
because the sale by the sherilT's ollicer was a trans- 
action compli'ti^ A effectual in itself, A the receipt 
was not the medium of transfer of tlie goods. — 
Woodgate V. Godfrey (1879), 5 Ex. D. 24; 49 
E. J. Q. B. 1 ; 42 E. T. 3 1 ; 28 W. II. 88, C. A. 

Annotations : — Folld. Marnden v. Meadown (18S1), 7 Q. B. D, 
80. Consd. Rv Hardwick, Ex p. Hnlihard (IShft), 34 W. K. 
790 ; French r. Bomhernard (1888), 00 L. T. 48 ; Re JoueB, 
Ex p. Tower FundHhing Co. (1889), ft Morr. 193, Refd. 
Salter v. Brookti (1879). Dc Colyar’s (Nmnty Cl. t’asefl, 82 : 
M. S. A L. Ry. Co. v. Nortli Central Wagoti Co. (1888), 13 
App. Cas. 55 1 ; Re Hood, Ex p. BnrgcHS (1S93), 9 T. L. R. 
511 ; ilamsay a. Margrctt, 11891] 2 O. B. 18. Mentd. Rt 
Huberts, Evans v. Roberts (1887), 3ft Ch. J). 196. 

Oases relating to receiiits given, on sales by 
sherilT after 1878, sec sub-sect. 2, post. 
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Sect. 3. — Invcnioricft of goodff amlrccclyis : Siih-secJj^, 

25. Contemporaneous letting agreement.] 

— C., a money-lender, advanced £50 to a trader, 
who gave liiin at the foot of an irn'(*ntoj*y of fur- 
niture a receipt in the following words : “ ileceived 
of £50 for the absolute sale to him of the above- 
mentioned articles of furniture <fc other (dTects.” 
On the same day O. let the furniture to the tradtjr, 
under an agreciment. similar to that in Jic Walden, 
Ex p. Oddi, No. 20, pod, ^''he trader made 
default, in an action by (^. to establish his claim 
to the pi’oceeds of the sale of the furniture : — Hdd : 
the documents t/Ogethei‘ constituted a bill of sale 
within 1854 Act. — Cociiuanio v. Matoikwh (1878), 
10 Oil. I). 80, n. ; 48 1.. .T. Bcv. 3, n. ; 30 L. T. 
334, n. ; 27 W. K. 275. 

Annotations Apprvd. & Apld. lie Walden, Kx p. Odoll 
(1S78), 10 Ch. ]). 70. Consd. French r. Bonibcriiard (1888), 
h(» L. T. 18 ; M. S. & L. By. (’o. r. NortJi Central Wagon 
Co. (18S8), 18 App. Caa. 5r>4. Reid. Jie (’unningliain, 
Attenborough ’a Caae (1885), 28 Ch. D. (i82 ; Haydon r. 
Brown (1888), ,0h L. T. .‘hJO ; Uedhoad v. Westwood (1888), 
59 L. T. 29:i ; Jonoa r. Tower Furuialiing Co. (1889), G1 
B. T. 81 ; Beckett v. Tower Asaots Co., [1 891] 1 Q. 11. 1. 

26. .J — (h, on July IS, advanced W., 

who had then an execution iu Ids house, £150, 
which was employed partly in paying out the 
execution. An invent.ory was mad<; of W.’s 
furniture, & at the foot of it W. signed n receipt 
for the £150, as “ for the absolute sale ” to (1 “ of 
the above-mentioned aiticles.” On the same day 
a written agreement was entered into between 
C. & W. for the letting of th(‘ same furnitdire, 
specified in a schedule, by ( \ l.o W. for f.wo months 
for £170, to be paid by W. to on Sept. 18 or 
such other tinui as might be agreed on. The 
agreement gav(‘- i\ power, in cas(‘ the £170 should 
not be duly paid, or if at any time during the con- 
t.inuanc(^ of the agreement- l.lu^ goods sliould be 
taken under an ex(‘cution or dist-ri'ss, oi* W. should 
become bkpt. or take ])roceedings for licpiidation 
of his afl’mrs or composition, or on tlie haj)pening 
of some other si^C'intled events, to didermim^ the 
agreement, A thereupon to take possession of th(‘ 
goods <S: to sell them. If upon a sale he should 
realise more than what was due to him undid* the 
agreement & his expenses, he was to pay tJie 
surplus to W. ; if he should realise less, W. was to 
make good the deticiem^y. On the iiayment of 
the £170 ifc expenses the; goods w(*re to become the 
property of W. : — Held : tla^ t-wo documents 

together coTistituted a rntge. to secim; £170, 
they required ]*<*gist ration Under 1851 Act . — Tie 
Walden, Ex p. Odell (187s), 10 Oh. o. 70; 48 
T.. J. Hey. 1 ; 30 L. T, 33.3 ; 27 W. K. 274, O. A. 
Annointions : — Distd. Lincoln ^^'aggotl Engine Co. r. Mum- 

ford (1879). 41 L. T. r».')5 ; Woodgtite v. (Jodfrey (1879), 
4 Ex. D. 59. Consd. I'roneh r. llomberuard (1888), 00 
L. T. 48 ; M. S. L, lly. Co. r. JSorlJ) C<‘i]l.rttl Wiigou C’o. 
(1888), i:i Afij). Caa. 551 ; United Eoriy-l’onnd Loan Club 
V. Bexton (1890). flSOlJ 1 g. U. 28, n. ; lie Watson, Kx p. 
OfHeial Receiver in Hkpe.y. (1890), 25 g. B. 1). 27 ; Beekcdt 
V. Tower Assels (’o., 1189 nig. ]J. 1 . Refd. lie Banin, 
Ex p. (.^lopc^ (1878), 10 Cli. D. Salter r. Brooks 

(1879), Dc Colyur’s County (M. (’uses, 82; Mursden r. 
Meadows (1881), 7 Q. B. J>. 80 ; Jfr (Mmningluun, Atten- 
boronglUs Case (1885), 28 Ch. D. 082 ; Sini]»Hon v. (Jharing 
(’.roHH Hank (1880), 81 W. R. 508 ; Sliarj) v. McHenry, 
Sharp V. Brown (1887), 88 CMi. 1). -127 ; Haydon v. Brown 
(1888), 59 L. T. 880 ; |{cdhoad r. Westwood (1888), 59 
L. T. 298 ; lie Jones, Ex p. Tower Enrnishlng Co. (1889), 
CMorr, 198, 


27. Inventory with receipt attached.] — 

An inventory of goods with receipt for purchase- 
money attached, the vendor remaining in apparent 
possession of the goods, is a bill of sale wdtldn 1854 
Act, & requires registration. — Re Baitm, Ex p* 
CooPEii (1H78), 10 Ch. 11. 313 ; 48 L. J. Hey. 40; 
39 1.. 521 ; 27 W. H. 298, 0. A. 

Annotations Expld. & N.F. Woodgatc r. Codfrey (1879), 
5 Ex. D. 24. Consd. Marsden r. Meadows (1881 ), 7 g. B. D. 
80. Consd. & Apld. Haydon r. Brown (1888), 59 L. 'i'. 
880. Consd. M. S. & L. Ry. Co. v. North Central Wagon 
Co. (1888), 13 Api>. Cos. 554. Refd. .Salter v. Brooks 
(1879), Do Colyar’s County Ct. (-asos, 82 ; Carrard v. Meek 
(1880), 50 L. .1. g, B. 187 ; lie Watsoii, Ex p, Oflieial 
Receiver In Bkpey. (1890), 08 I.. T. 209. Mentd. Cross, 
Ex ji. Payne (1879), 11 Ch. D. 589; lie Hood, Ex v 
Biu-gess (1898), 9 T. L. R. 641. 


Sltb-sect. 2. — Ari'er 1878. 

Sec 1878 Act, s. 4. 

28. Whether property passing independently — 
Sale by sheriff.] — shcrilf having soized the 
goods of deft, under a wi*it of fi. fa. issmul by (\, 
sold them to claimant for £95. A deposit of £10 
was paid at the time of sale, k £25 on the following 
day ; the slieriff, thereii])on, gave to claimant an 
inventory of the goods, k a receipt for the price, 
wdiich were never registered under 1878 Act. 
Deft, remained in poHSi‘ssion of tlie goods, w'hicli 
were afterwards seized by the slierilT under anot.her 
writ of fi. fa. //e/rf ; tlie inventory k receijit- did 
not amount to a bill of sale, k claimant was 
entitled to the goods as against pH-fs. Mah.sden 
V. JVlEADfiws (JSSJ), 7 Q. I), so ; 50 [j. J. Q. B. 
.530 ; 45 B. T. 301 ; 29 \V. B. SIO, C. A. 

Annotations : -Consd. Pree(>e r. (Oiling (J8S5), 58 L. 'J’. 70;{. 
Apld. Fox r. Rarne.ll; (1880), 2 T. L. R. 288. Consd. 
North (VntraJ Wagon Co. v. M. S. N U. Ry. ('o. (1SS7), 85 
Ch. ]>. 191 ; lie Roberts. Evans r. Rolx'rts (18s7), 80 
(’ll. D. 190; French v. Bombernard (1888), 00 !>. 'r. 18, 
Folld. .Tones v. Tower Fiirnlhliing (Jo. (1889), 01 1^. T. 8-1. 
Refd. lie Hall, Ex p. Close (1881). M g* Ih Jh 880 ; lie 
Ilarduie-k, Exp. Hubbard (1880), 31 W. H. 790 : Haydon 
r. Brown (1888), 59 L. T. 880 ; Madell r. TJionia.s (1890), 
0-1 L. T. 9 ; (-Irigg r. National (^Juardian Assee. (1891), 04 
L. T. 787 ; lie Hood, Ex 70 Rurgess (1898), 9 T. L. H. 511 ; 
Ramsay v. Margrett (I8!)l), 70 J.». 'f. 788; Slamiruu-h r. 
Margrett (1905), 21 T. L. R. 842. 

29. Contemporaneous letting to 

debtor’s wife.] — The goods of deft, were seized by 
tlie slierifl’ under a writ of fi. fa. issued by claimant., 
k were sold by private, contract, to claimant-, who 
agre(‘d to l(‘t thi*m to deft.’s wife, on (;ej*t.ain t-tTiiis. 
On coin}>l(*tion of t.be sale t-be sln'rHT gave claimant, 
an inv(*ntt)ry of the goods, wliicb wt*r(‘ alt-ei vvards 
seized by the sh(*ri(T under anotliei* writ, of ft. fa. 
issued by pltf. An int.(‘ii)lea.d(*r issiu* having been 
tried in the county el.., the judge found there had 
been a eompl(‘t.e t.ransa,et.ion of put*(Jiase A sale* 
irrespective of the* invi'nt-ory ; Held : there was 
evidence to justify the* finding, k the inventimy 
was not an a-ssuj’ance within 187S 1S82 Acts. — 

llAYDDN V. Brown (1888), 59 B. 810, i\ A. 

30. .] — A , shcrilf having seized 

idt-f.'s goods undca* a writ of execution, an ordtM* 
was mad(^ by consimt. giving the shcrilf power to 
sell t.heTU by ])rivat.e eont.raet t.o deft. (ui. Tin* 
goods wen* sold t.o the eo. for t.lu! amount of the 
execution debt ; the money was paid, k a receipt 
for it, together with an invent.oT-y of thci goods, 
sent by post. Tli(i same day (l(*ft. e(T. let the 


PART II. SECT. 3, SUB-SECT. 2. 

28 i. Whether property passing inde’ 
pendfxtily .] — A reeefpl, not intended 
Blmply aR a receipt for payment of 
Jiioney, but expected to oporatti as 
proof of cdiange of ewnersbiTi of the 
goods, is an asRiirance & a bill of sale. 
— Hkndhy r. Laird (1919), 2 W. W. 11. 
341.-— CAN. 


e. Memorandum of sale with 

receijii .] — A doemnent contairdng a 
memorandum of sale & a receipt, for 
momsy paid is not expresRly included 
In the definition of a bill oC sale In 
Victorian 1804 Act, although it is in 
English 1878 Act. If the receipt on 
Hiieh a iloeumcnt is only evidence of 



Younc V. Mooiv & Mkn(( (1891), 17 
V. L. R. 140.— AUS. 

f. SeMlement of acconnls.] — 

A. being indebted to B., an account 
was made out by B. showing tho 
amount wliieb A. owed him, & crediting 
certain articles, including a waggon, 
leaving a small balance in favour of B, 
The account was signed by A. The 
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Roods io debtor’s wife on a hirinR aRreement. 
Debtor became bkpt., & his trustee claimed the 
Roods. The receipt, and inventory were not 
regist('r(Hl : — IT eld : the transaction was one of 
purchas(^ ^ sale, & tl»e documents did not require 
i‘ORistrat.ion. — .loNKS v» ’PowBit Fuunjhiitng Do. 
(1880), tn L. T. 84; sub 7W7n, J\*e , I ones, h'x j)* 
Toweu Furnishing Oo., i) Morr. lOIi, D. (’. 
Annotations : — Consd. Borkcti r. Tower Ahki*I,s Go., [1891] 

1 Q. B. 1. Folld. SUiiniiiers v. Margrrctt (1905), 21 T. L. Jl. 

:U2. 

31. •] — On Aug. 17, 1887, a 

creditor issued a wiit of execution on a judgment 
recovered against A. On the next day A. made a 
st.atutory declaration authorising pltfs., as far as 
they could xjurchase tlie furniture from tlie shoritf, 
to do so, ^ thus to avoid a sale by auction on the 
promises, on thati day an order was obtained at 
chambers, by consent of A. A the judgment 
(‘redit/or, that the sheriff should b(; at liberty to 
sell the furniture to pltfs. for £800, describing it 
as “ then seized by the sheriff,” but it had not in 
fact then been seized, although an olTicer had been 
S(‘nt down to make an inventory. On the 19th, 
the warrant was issued on the writ to an officer 
to execute the writ, & a receipt was given by the 
officer to pltfs. for £800, tlien paid by them him, 
tlie receipt being “ for £800 for furniture seized 
A sold ” by the olTicer, A it was dated on tin 5 19th, 
though not actually given until tlie 20th. On 
the J9th there w/is an agreement, in writing 
bet.ween ])lt.fs. A A.’s wife, which agreement on 
the face of it- was a hiilng agr<‘(‘mi‘nt, i.c., an 
agrcHnnent to let her the furniture on hire, A that 
slie should pay £1,200 for it in monthly instalments 
of £25, A that on full jiayment it should become 
hers, A so the furniture W£is left in the house as 
before. In Nov., 1887, d(‘ft. recovered jiulgment 
against A, for above £900 A issued a writ of ('.xecu- 
tlon against the furnitures A an interiileader issue 
was directed, to t ry whether the goods at the time 
of deft/.’s execut.ion Ix'Ionged to A. or to pltfs. 
The judge told the jury that in substam^e the 
(luestion was whether (he; transaction was honest 
A hfnfd Jidc, A was really vhal. it ]iurporl.<;d to be, 
A- that if so t-here. would be no obj(*ction to it, t.hat 
it was th(‘ only way to jirot.ect the furuituri^ tif a 
judgment, debtor, A that, if the transaction was 
real they should find for ])lt.fs., which they did : — 
livid : the jury, in linding that the transaction 
was honest A was really what it ])urport.(Hl to b<\ 
had virt.ually negat.ived the sugg(‘st.ion that, it- had 
b(M,*n something diHerent., A an aii])lication for a 
new trial must be dismissed.- ’Powp:!? Finance A 
Furnishing (Vi. v. Duown (1890), 0 ’P. I., H. 192, 
1). C. 

32. Heceipt containing terms of 
sale.] — Although a document mav be in form a 
receipt, given by t.he slKulff on the sale of goods, if 
such document really is an (‘Uibodiment of the. con- 
t.ract. made by the sheriff wit.h the purchaser, A 
was intended by the parties as such, it amounts 
to an assurance, A must bo registered as a bill of 
sale. 

(loods seized by the sheriff under a writ of execu- 
tion were sold privately by h*avo of the ct-., A a 
rec‘(‘ipt was given by tlu* sheriff to the purchaser 
in the following form : ” Received from, etc. . . . 
£122 l.v. 9d. being for tin; goods, chatt.els, A 

wafiTfiToii was In A.*h poHsesKion at tlio 
time, in an uiilinlKhod Btate, A wuh left 
with him to bo comphilod in considera- 
tion of Iho Iialauco dno on the account. 

There was no other evidence of a sale 
of the w'aggon from A. to B. : — Held : 
as there was no sale of Ihe waggon 
Independent of the written document. 


effects now in A upon the promises No. 471, 
B(;thnal Green Road, w'hich wore seized by the 
sherilT of tlie county of London under A by virtue 
of a writ of fi, fa.^ A hereby sold as far as ho law- 
fully can or imiy, wit.hout any warranty of title 
A with the cousi^nt of deft-., who is a builder, A 
under an order of the ma»st.er, dated, (^t(i.” : — Held, : 
the document was a bill of sale A not being 
registered must be declared void. — Re Hood, Kx p. 
Burgess (1893), 42 W. R. 23 ; 9 T. L. R. 541 ; 
37 Sol. Jo. 902 ; 10 Morr. 231 ; 4 R. 502, C. A. 

33. .] — An execution having betm hwiod 

on the goods of B. an arrangement wvis mad(^ 
that 8. should buy the goods from the sheriff A 
let them on hir*e to B. A few days afterwards 
S. applied to the auctioneers who had been em- 
ployed by the sh(‘rilf for an inventory, whieh wiis 
sent to him, with a receipt from the sheriff’s 
officer, for wdiich no request had been made. 
’Phe goods were afterwards taken in (execution 
while in B.’s possession: — Held: S. had a good 
title witliout the documents, A the inventory A 
receipt did not requii‘e registration.- '>S t A tvimer.s p. 
Margreup (1905), 21 T. D. R. 342. 

Case relating to receipt given on sale by 
sheriff before 1878, see No. 21, nnie. 

34. Sale by county court bailllT.] — The 

bailiff ex(ieuting a county ct. judgment seized 
goods on which C. had a bill of sale. C., by 
letter f.o the bailiff, offered to buy the goods at 
a valuation, deducting t.he amount of his advance. 
The bail! If assented, A the goods were delivered 
f.o with an inventory, on which wiis written a 
memorandum of the sale to (5. : - Held : the h'f.ter 
was only an offer, A what really lransferr(‘d f.he 
property was the subsequent oral sale, A (.he lettei* 
A f.he numiorandum did not need registraf-iou. — 
Grace r. Gaud (1889), 9 T. L. R. 74, D. G. 

35. Sale by owner.]— In an ex(‘cuf.ion on 
a judgment, obtained by d(‘ft. against K. certain 
bricks wi^re seizcid, which wer(‘ claimed by pltf. 
J’ltf.’s c]/iim was that K. had sold him 90,000 
bricks, A a receipt for £80 as the pri(;e of them was 
])roduced. It was jiroved that K. had in his 
possession a larger number of bricks A ('ontiniied 
dealing wit.h them A tlieri^ was no evidence that 
any had been appro]>riaf.ed l.o the contract. : — 
Held : pltf.’s title deiiended on the roctlpt, which 
was a bill of sale A void for want of registration. — 
Snell 7’. Heigitton (1883), 1 (Uib. A El. 95. 

36. Sale by trustee in bankruptcy.] — ^^An 

<?xecution liaving hei^n levied on f.he goods of 11., 
)i(' tiled ii liquidation petition, A t.h(? trustee in tlie 
liquidation paid out the sheriff A sold the goods 
to P., giving him a receipt. A inventory. P. then 
hd. the goods on hirc» to JL, A execution was after- 
wards levied on them for another debt of 11. : — 
Held : the invi‘ut.ory A receipt giv(*n by t.he t.rustee 
did not require registration. — Paunacoup 
Diegdonne (1885), 2 T. Ii. R. 98. 

37. Debtor & grantee living in same 

house.) — B. having bi^come bkpt. was allowed to 
retain some of his furniture, which he sold to .L 
The i*emainder was sold t.o .1. by tlui trusteci in 
bkjicy., a receipt being given in each case. B. A .1. 
Avere living in the same house A continued to do 
so after the sales to J. Execution being levied on 
the furniture for a debt of B. it was claimed by 


it an I oantod to a bill of Halo. — Shikrkfp 1 
r. Vyk (1885), 24 N. B. B. 572.- CAN. 

36 i. Sale hy owner .} — At Ibo 

trial of an intcirploadcr issiio involving , 
tho qiiostioii of ownorHhip of ocrtaln 
horsoH, pltf. flrave <*vl<lciico of liavintr 
bonglit. tlie hoPHOH from cxeoiition 


debtor. & put in cvitlonoi' a dooumont 
})un»orUnp: to bo a rocoijit for tbo pur- 
cliaso-inonoy. The jndffo having iion- 
Huitod jdtf., on tho ground that tho 
document was an assurance of personal 
cliattcls, rciiulring to be registered 
under 1.^98 Act. h. 3 : — livid, : the non- 
suit must, bo set aside, as tho document 
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Bills op Sale. 


J niwntories of goods and rcceipls 

2.j 

.1. ; -Held : tlu* receipts did not require rej>:istra- 
tion.— Fox V. BARNF/rr (188(i), 2 'J\ L. 11. 222, 
C. A, 

38 . Sale by tenant to landlord — Furniture 

& house relet to tenant - Inventory in lease.] — A 

toruint- being in arr(*ar with his lent, agreed to sell 
his furnit/iire to the landlonl, the puroliase-inoney 
being used to pay the arrears of rent. 2^he house 
was tlien let with the furniture to the l.('nant, the 
least‘ containing an inventory of the furniture A 
providing tliat on payment of £200 the tenant 
might repurchase it.. Fxecufion was afterwards 
levied on the furniture under a judgment obtairwHl 
against the tenant by a third party : - Held : there 
was a bond fide sal(‘. A the lease did not requii'c 
regist ration.- Victoria Dairy Fo. r. Wkst (1895), 
11 T. L. li. 222, D. 

Annotation Folld. CUiplumi r. Ivos (11)04), Dl L. T. 09. 

39. .] — 1. being indebt(‘d 

to 11., agreed t.o sell his “ valuation ” at. the S. 
Hotel to him, T. t.o valu<* for both. prepared 
A signed an invent.ory , A valuation for £920 1 26*. 7d., 
which was stamped A dated Aug. 9, 1902. Sub- 
secpiently, on Sept. 12, If. granted f. a cpiarterly 
lease of tlu^ hotel, <Sr. also let to him the fixt.ures A 
etfects set out. in the schedule, & at- the end of the 
lease it was stat.od “ the whole of the valuation 
as ii(‘r inventory is the ])roperty of 11. A Sons, 
brewei'K,” A tliat was signed by 1. -//c?d ; 
neither the doiuiment of Aug. 9 nor the lease of 
Sept. 12 constitutc‘d a bill of sale, as th<‘re was a 
good sale, whicli passed tlu‘ imqierty independently 
of the documents. — Flapiiam r. Jves (1904), 91 
L. T. 09 ; 48 Sol. .lo. 117, D. C. 

40 . Goods delivered to purchaser — 

Subsequent letting agreement. ) — A lesse(‘ being in 
arrear with his rent, agreed for the sale to his 
lessor of (he furniture on the premises for £1 ,500, 
to be fipplied in j*educing th(‘ arrears, A the lessor 
agr(?ed (.o grant the lessee a lease of the same 
furniture for six months with an option to buy it 
back at any tinit* during that period for a like 
sum. A representative of ttu; lessor gave che(|ues 
for £1,500 to the lessee, who theriuipon handed 
him a chair by way of didivery of the whole 
furniture;. The lessee then signed a doiMiment 
consist.! ng of a receipt for £1,5()0 as consideration 
for the furniture eomiirised in tin* inventory 
attached. The lessee’s part, of the hiring agree- 
ment was next handed over duly (Executed, but tin; 
lessor did ruit execute the agreement, till a day or 
two later. Finally tin; lessee indorsed the c,h(*c]m;s 
over t.o t.he h^ssor in reduction of the arrears of 
rent. No tlo(ai merit was regist<*red as a bill of 
sale. Some four months later defts. distrixined 
on the furniture for rates owing by the lessee in 
resjiect of the premises, ^''hereupon the lessor 
brought, an action claiming a deidarat-ion t.hat the 
furniture Nvas his property : — Jfeld : as the jiro- 
perty in the furniture passed by delivery, the 
receipt with inventory attardieil w'as not an 
assurance, but a mere record of tiie sale which did 
not require to bo registered. — FiiUDKNTJAL Mort- 
oaue Do. V. Mauylkbone Boroikjji tkiuNoiL 
(1910), 8 L. (1. U. 901 ; 71 .1. F. .lo. 229. 

41. Prior oral agreement — Letting agree- 

ment contemporaneous with receipt.]- The; B. co., 
being in want of money A being in possession of 
w^agons in which they had an interest, apiilied to 


resp., who agreed to buy the wagons for £1,000, 
A advanced that sum, £257 thereof being paid to 
the owners of the wagons A the rest, £742, to the 
CO. Ilesp. l•('ceived from the co. an invoice for 
tlie wagons A a receipt for the £742, A from the 
owners of the wagons a receipt for the £257. At 
t.he same time resp. leased the wagons to the co. 
for three years, at a yearly rent payable quarterly, 
A calculated to replace the £1,000 with 7 jier cent, 
interest, upon t.he; terms that if all the payments 
were duly made the co. should have the option of 
XRirchasing the wagons at the end of t.he lease for 
a nominal sum, A tliat. if (.he jHmt. was not duly paid 
after demand resp. should be entitled to repossess 
A enjoy the wagons as of their former estate, A 
that the agreement should tlu^reupon c(;ase A 
determine. The co. having made default in pay- 
ment of the rent, resp. claimed the wagons from 
a railway co, into whose possession they had come, 
but were resist.od on the ground that the transaction 
was void under the 1878 A 1882 Acts, the docu- 
ments not being in the form ju'escribod by those 
Acts : — Held ; the t.ransaction was in fact a iiur- 
chaso by resp., A was not a nitge. by the co. or a 
stHuirity for the payment of money, A the docu- 
ments were not bills of sali‘, but even if they had 
been, resp. had made an indi;pendent title to the 
wagons. -Mancjiester., Siieffielo A Lixooi.n- 
siJiRE By. Co, v. North Fentral WAnox ('o. 
(1888), 12 App. Fas. 5.51; 58 L. .1. (’h. 219; 59 
L. T. 720 ; 27 W. B. 205 ; 1 T. L. B. 728, II. D. ; 

F. sub nom, Noritj Fentrar Waoon Co. 
T. Manchester, Sheffield A Lincolnshire By. 
Co. (1887), 25 Fh. D. 191, F. A. 

Annotations Distd. lie Yarniw.CoIliiiHr. Woymout.h (1SS9), 
.09 L. J. Q. IL IS. Consd. lie Waty«m, A.V 7 ). Otllclal 
Reoolver in Hkpej". (1S90), 2.0 Q. H. J). 27 ; lk*ck(“lt r. 
Tower Assets Co., [1891] 1 Q. li. 1. Folld. Clapliani r. 
IvcH (1901), 91 T. 09. Reid. French v, lioinhernnrU 
(1888), 90 1 j. T. 48; ITa.vdon r. Brown (1888), 59 ]i. 'P. 
930; Newlovo r. Slircwshury (1888), 21 O. B. D. 41; 
RodiuNul V. Westwood (1888), .09 L. T. 29.*$; lie Yates, 
Batchchlor v. Yules (1888), 38 Ch. I). 1 12 ; .Tones r. Tonnci* 
Furnishing Co. (1889), 01 Jv. T. 81 ; Origg v. Nallonul 
(luardian Assee., I1S91] 3 Ch. 20() ; Hr. Ilood, Hx 7 ;. 
Trustee r. Burgess (1893), 08 L. T. 591 ; Itumsuy r. 
Margrcd.t, flS91J 2 Q. B. 18. Montd. .Seeretury <d .State in 
(’ouneil of India r. British Kni])ire Mutual Jjife Assee. 
(1892). 07 L. T. 434 ; tie W^hiteJey, Hx p. Smith (1892), 
60 L. T. 291. 

42 . Goods in warehouse.] — Furniture, 

the jiroperty of F., was deposited in a wareJiouse 
in the name of .1., who paid tin; warehouse charges. 

suhsequent-ly agreed to sell the furniture 
to .1. A 11. for £55, A t}u;y sent C. a (theqiie for 
14iat amount. then siuit them a list of the 
furnitiiiH' with a ri*ceipt written at the end, A 
the furniture was shortly afterwards si^nt t-o t»hein 
from the warehouse, tin; delivei*y onhu* to the 
wareliouse being signed by .1. The. furniture was 
afterwards .setthid by J. cSl B. on F.’s wife, A was 
in her possession : Held : tliei*e ha-d been a perfik'-t 
A complete transaction of ])urcbase A sale, by 
wliich .1. A It. acipiired a good title to the furniture, 
independently of the list A receipt., A t.he document 
was not a bill of sale. —Shepherd v, IhJLBRooK 
(1888), 59 L. T. 288 ; I T. J.. B. (112, F. A. 

43, __ — Consideration for guarantee of 

grantor’s banking account.] — Where, upon an oral 
agreement by which title to a personal chat/tel was 
given by way of security for an advance, the 
grantor of such chattel sigm^d a “ receiiit,” which 
was not intended to, A did not., express the con- 
tract bet. ween the parties : —Held : such document, 
not b(‘irig an assurance, was not a bill of sale, A 


was in form a reeoiiit for the pni’CjhuHe- 
monoy, &, Hinee there wae evidonee of 
u sale completed Independently of it, 
it should have hecii left to the jury 
to say whether such an indepeiulent 


( I'aiiHaction had in fact taken i)lacc 
or not.— T uac’KV e. Maddi-.m (1908), 
7 C. L. It. 143.~-AUS. 

h. Alleged salt by smi to 


father — Son remaining in apparent 
possession .] — Debtor sold to his father 
aU his stock -In-trade, etc.. In connec- 
tion with a hiiRlnesa for their fair 
value, & signed the following docu- 
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the grantee in possession of the chattel under such 
agreement being able to defend his possession 
without reference to such document, his title was 
not affected by JSills of Sale Acts. — Newi.ovk tu 
Shrewsbury (1888), 21 Q. B. 1). 41 57 L. .1. Q. Ih 

470 ; 20 W. H. 835, O. A. 

Annotate mft : — Refd. Bowkor v. WJIJlatuBou (1881)), 5 T. L. H. 
382 ; Mills v. Chorlesvvorl-h (181)0), 25 Q. B. D. 421 ; Gvijrg 
i\ Natioaal (huirdian AsHiiC., llSlilJ 2 CJi. 200; Morris r. 
Delobbol-Flipo, [1892] 2 (Jb. 252; Loiulon & Yorkslilro 
Bank v. White (J895), 11 T. B. I{. 570. 

44. Prior Independent bargain — Sale by 

husband to wife.] — ^A wife, who had separate 
estate, agreed to purcliase from her husband some 
furniture A other personal (diatf<els belonging to 
him, which were in the house in whicli she lived 
witli him. She stipulati'd f.hat a rocidpt for the 
purchase-money should be; given to her, A in- 
structed her solicitor fo draw the rt;ceipt. .After 
the purchase-money had been paid to the husband 
lie sigiK'd a rec(ii])t, which the wif<‘'s solr. had pre- 
pared. Tiie document acknowledged the reccripi 


against the execution creditor : — Held : the title 
had passed by f.he sale, the receipt & inventory 
did not r(*quire registration.- Hay v, Nathan 
{1880), 3 T. L. 11. 11, 0. A. 

47. Sale ostensibly by landlord’s broker — 

Contemporaneous letting agreement to debtor’s 
wife.] — TJio houseliold fnrniturii of deft-, was dis- 
trained by his landlord on two occasions, A: was 
sold by the landlord’s broker to claimants, who 
on each occasion immediately after t-lu^ sale let it 
to deft.’s wife under a hiring agreement. On 
completion of each sale tlu; broker gavt‘ claimants 
an inventory of the goods, A a receipt for the pur- 
chase-money. The documents were not registered. 
Deft, remained in possession of the goods, which 
were afterwards seized by th«) .sheriff under a writ 
of fl. fa. issued by pltf. i—Hcld: the documents 
together constituted a bill of sale, tV/ I'equired 
registration. — French v. Bom Bernard (1888), GO 
D. T. 48 ; 5 T. L. K. 55, D. C. 

Anruitations : — Distd. Jones r. Tower Furnishing C’o. (18S9), 


from the A\afe of the agrei^d sum, as tln^ iiurchase- 
money “ for all my furniture, plate, etc., which I 
hex'cby acknowledge are now' absolutcdy her 
I)ropt‘i*t/y.” There was no formal delivery of tlio 
goods by t.h(i husband to t4ie wife, but they vc- 
main(;d, as t-h(*y had previou.sly betm, iu the iiou.se 
in w'liiidi 1-Jie luisha.iul A: the wife werci living 
togetiier. 8h<* suhseijuent ly sent part of the goods 
to her own baiik(‘rs, A the remainder were aftei*- 
w'ards tak(‘U in execution by a judgment creditor 
of the hu.sband. lii an interpleader issue between 
Die wih^ A th<^ execution civditor ; Held : the 
roc(‘ipt., notwdthst.’uuling the words at tin*, emi of 
it, did not form jiart of tliii 1 raiisa-etion passing t he 
propt'il-y in the goods to tJie wife, but the property 
Lad pa.ssed to li(‘i* by tli(‘ prior A independent 
bargain, A the riH'eipt- did not/ i*equir(' registration, 
aK: the w4f(‘ was eiititliMl t-o the goods a-s against the 
execution creditor. — JIamsay c. MAiujRETr. | 18 U 1 ] 


2 Q. 1^. IS ; 03 k. J. t4. B. 513 ; 70 L. T. 78S ; 10 
T. k. Ik 355 ; I Mans. 184 ; 0 II. 107, C. A. 
Anuroltftions : -Fol\A. WitbfM’H r. Berry (1895), 39 S«>1. Jo. 
559. Apia. CMapliain v. Ives (1901). 91 J.. T. 09. Consd. 

iHi vey, Ji.r p. TniHlee, 1 1 91 S J 9J B. C. 1C 110. Mentd. 
Jic Sjil.tert.bwaile, K r p. Trustee (1895), 2 .Mjiuh. 52; 
/iV: l{<*iH, }). ('bnigli, 11904] I K. B. 451 ; lie Maginirf, 

A\rp. Sjilaiiiaii (1010), SO li. J. K. li. 71 ; Bogeis, Kuiigblnt 
Vi), r. Marlin (1910), 10.3 0. T. 527. 


45 . Possession taken by grantee — Furni- 

ture subsequently let to grantor with house.] — 
On Mar. 4, 1881, A. jiaid Ik .^200 for the purchase 
of his furniture, taking at- time of the purcliase 
A ])aym(‘nt a- recesipt for the purclia.se -money. 
The furnituri^ remaiued in the i)o.s.sessiori of Ik 
until Mar. 15, wlaoi A. removed it to a- warehouse, 


paying for t-la* !•e.moval A warehousing. On 
Mar. 20 A. again removiul it to a liouse, wdiich sh(‘ 
let to B. from Mar. 20, together with the furniture 
therein. On Nov. 14 tlie furniture w'as t/uken in 


execution under a- judgmenl- ohlained against B. in 
proceedings (•ominenced in .Inly: — Held: the 
pureha.se of the furniture being a hru/d fide trans- 
action, A. had a good title thereto apart from t-be 
receipt, A the rec<‘ipt was not a bill of .sales A did 
not require* attest-ation A re^gi strati on. — I’REECE r. 
OlLLINO (1885), 53 \j. 703 ; 2 T. k. II. 79, D. C. 

46. Out & out sale — By grantee of bill of 

sale.] — Tlie grantees und(‘r a. bill of sale given by 
F. sold the goods to II. A gave him a receipt A 
inventory. 11. allowed the geiods tp remain in the 
possession of F., A e^xecution w as levied upon them 
for a debt of F. 11. having claimed the geiods 


01 L. 3’. 84. Consd. Bcckott v. Tower AhhcIh Co., [1891 
1 Q. B. 1. 


48 . Sale followed by hire-purchase agree- 

ment.] — W., a solr., in order to providt^ funds for 
the dissolution of a jiartnersliip l)i‘twi‘en his 
brother A Y., bought, some of the machinery in 
\ .’s sawmill for £050, reviving from Y. .a wTitten 


receipt for t-li(‘ money as in full iia-ymeiit for tin* 
machinery. On tin* next day \V. A Y. signed an 
agreenumt, by wdiicli W. let t.he machinery to Y. 
at a half-yearly rent of £50, it being agr(.*od that/ 
when the half-yearly payments aiuountcHl to 
.£1,000 the* maehiniTy .should nwert to 
lutely on the paym(‘nl of a furth(‘r sum of £5. 
The machinery remained in Y.’s iioss(*ssion, name- 
plates being attaclu'd ih*c]a.ririg W. to be the 
owntu’, until Y.’s bkpey., when W. eJairned it: — 
Held : IJiere w'as no document requiring registra- 
tion, A AY, W'as entitled to the maehinery.-- lie 
A'auuoav, Collins e. Weymou™ (1889), 59 


L. .1. Q. B. 18 ; 01 T.. T. 042 ; 38 W. H. 175. 
Annotation a Refd. Ue Watson, Kjc p. Ollleial Broeiver in 
Bkpey. (1890), 25 Q. B. 1). 27 ; Beckett r. Tower Aa^aU 
Co., [1891] 1 Q. B. 1. 


49 . Oral gift referring to inventory — By 

husband to wife.] — 11. by oral gift- gave all his 
furniture to Jiis wife. At tlie time of the gift, hi* 
pointed t o an inventory alt-ached to a deed reciting 
the gift but not th(*n executed, saying : “ 1 giv^e 
you all the goods mentioned in this inventory ” ; 
lIcM : though refereni^e must be made to the 
inventory it. did not come within tlie delinit.ion ol 
a bill of sale. — 1j>ck v. Death (1892), 8 T. k. II. 


295, I). C. 


50. Receipt with inventory on absolute 

sale — Contemporaneous letting agreement — Con- 
sideration for past debt.] — A. being indebted to Ik 
A having no ])ropert.y but her furniture, the total 
amount, of tin* debt. A interest was agrei^d at £90(), 
but no definite arrangomeut was come to until 
Feb. 20, wbe.n the four following d()cument.s were 
exeiuited : (1 ) a I'eciijit witli inventory attached, 

wherein A. acknowledged the receipt of £909, 
agreed purcliase price of t.he furniture A ellects 
set forth in the schedule attaclied thiu'eto ; (2) an 
agreement for the hiring by A. of the furniture at 
a. rental of £40 per an many with a proviso giving Ik 
power to determine t.he agrefuni'iit on giving six 
mont-hs’ notice ; (3) an agreement releasing the 

previous loans, which recited that £900 had been 
act oil against the purchasi* price A tiiat the 


ment : “ Itocelved .C50 11 n. for the 

underitieiitionod goods,” giving au 
invontoi'y of them, but remaiued in 
apparent possession of tbe goods : — 
i/eW .' as there was no complete A 


independent contract proved apart 
from the lioeuiueiit. which was in- 
tended to indicate that Uio son sold 
tho goods to the father, A was not a 


more receipt, it was a bill of sulo 
reiiuiriug registration. — -Yaunton v. 
TAYum A Varnton (1887), 13 V. L. K. 
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Sccf. 3. — Invcnforirft of goodft and receipt: Stdj-srct. 

2. <£’5: Snh-sect, 1,] 

furniture had been delivered to B. ; (d) a letter signed 
by B. that A. was tf) have the right to I'opiiJ'cliase 
the furnii/ure at any time on paynn^nt of iiUOO. 
On the same, day ]3. Avrote to 7 \.’h housekeeper 
autliorising her to take possession of tlie furniture 
on B.’s belialf, on Feb. 29 A. handed the house- 
kee))er a cliair in the name of the whole of the 
furniture, At later in th(‘ day the housekeeper 
redelivered the chair to A. under the terms of the 
hiring agreement. In Apr. A. became bkpt. At 
A.'s trustee in bkpey. claimed i»ho furniture as 
property divisible amongst her creditors. The 
county ct. juelge liaving found that there had been 
an oral sale of the furniture A:, an oi*al hiring prior 
to the execution of the four documents, that 
they were not necessary to complete B.’s tiile, 
which was good apart from them : — Held : the 
finding of fact of the county ct. judge was wrong, 
A:- the transaction was cai*ried out by what 
amounted i.o a bill of sale. — /iV Eat.ks, Ex p. 8'rKKi. 
(1905), 51 W. II. 202 ; 50 Sol. Jo. 00, I). 0. 
AnnaiaiUm : — Refd. Sales Agency r. Elite Theatres, [1917] 
2 K. B. Kil. 


51. 


Alleged sale by husband to wife — As 


security for loans.] — Bkpt., husband of resp., pur- 
chased for £950 the furniture in the house of a 
previous tt'nant A: inhabited the lious<‘, with his 
wife A:, childrim, the leas(^ of the premises being 
in his wife’s name, 'fhe rent, raises A:- taxes were 
paid out of money piovided by the husband, f he 
wife having a hanking account which was fed from 
the husband’s bardving account info which he 
paid laj’ge sums for household expenses, the cliildren 
also c.onfributing to the support of flie hom(‘. The 
wife alleged that in Dec., 1914, she advfinced her 
husband .£100, that in .luly, 1915, her husband 
wanted £350 A: that she then agreed to buy the 
furniture in the house for £000 A: allowed InV* hus- 
band to i^awn certain articles of jewellery belonging 


to her for £350, it being agi^eed that the £350 Ac 
the £100 should be received by the husband on 
account of the purchase-money. £50 was alleged 
to have been paid by th(j sale of the pawnticket of 
the jewellery, A:- the remaining £100 Wfis paid by 
three instalments of £20, £50, A: £30 afitT the act 
of bkpey. The wife produced receipts for the 
loans. Ijie trustee in bkpey. moved for a declara- 
tion that the receipts or some or one of them were 
or was a bill of sale A: void under 187S Ar- 1882 
Acts : — Held : the receipts were a security for 
loans which the wife had made to bkpt. on the 
security of furniture, Ac the docum<*nts were void 
as being bills of sale . — Re I^avey, Ex p, Tbustee, 
[1918-19] B. & (k II. 110 ; suhseqiieni proceedings, 
[1920] 1 K. B. 074. 


Sec T. 4 .—OTHER ASSURANCES. 

52. Contract of sale — Verbal contract reduced 
to writing.] — A document may be witliin 1854 Act 
so as to require registration, although made in 
pursuance of a previous verbal arrangement, if it 
contains all the terms agreed on, Ac would of itself 
pass the property in the goods to vhich it refers. — 
Bhantom V. GiiiFPiTS (1877), 2 C. P. D. 212 ; 40 
L. J. Q. B. 408 ; 30 L. T. 4 ; 41 J. P. 108 ; 25 W. II. 
313, C. A. 

Amiotations : — Consd. Thomas v. Kelly (188H), 13 Arp. Cos. 
.500. Refd. Rc PliillipH, Ex p. National Mercantile Bank 
(1880), 29 VV. K. 227. Mentd. hV ( irosH, Exp. Payne ( 1 S79), 
11 Oil. I). 539; Sailor Brooks (1879), Do ( Jolyar’s County 
( 't. Oases, 82, 

53 , Memorandum in writing required 

by Statute of Frauds.] — Wh(‘re a contract, foi* sole 
of goods within Stat. Frauds, s. 17, is valid solely 
by virtue of a memorandum in writing, sucli 
memorandum is an assurance of ptu’scnial chattels 
within 1878 Act. 

At a sale of farm product' >)y auction, W. bought 
a stack of hay feir £10 .5.s‘. Uie auctionet'r’s cleik 
signed the nanuj of W. o-s purchast^i' in the auc- 
tioneer’s book, w'hich W'as also signt'd by the 
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52 i. (\miract of sale —Of hofrl d' 
frrr/ioi<l.]-~H. ti^rrc'ed to jmrehase from 
(left. u. frnoholiJ proiicrty, jneludinp: 
Imtel fiirrdturc. for 1:2(»,9(»0, 8:, nurreed 
to pay £5,990 cash, to pay IJie Imlaneo 
liy instalments wltii interest, to jdve 
a intjje. over llie liotel 8:. kind, Nr to 
tfive ti hill of salii over tlie furniture. 
8iihse«inently deft agreed to ueei'pt 
Knuniiitors for tlie amount of the easli 
deposit, iV. t.o carry out tlie otlier terms 
of the prior ujo'cement, except that 
instead of a hill of fwilo being taken 
over the furnitmi^ deft, agreed to let 
the furniture on liire, so as to ohviate 
the necessity of u hill of sale, & deft, 
expiessly stipnlat<-d that, t.he proportv 
in the furniture \\a.s not to imss to 11. 
Deeds were prepared, ineluding a d(*ed 
of sale of the liotel & freehold for 
£29,990, e\])r(*.SHly excluding sale of 
the furniture : — /frld : the deeds did 
not require registrat.ion. B.vnry v. 
(.)OLONiAT. Ban k of Afstkal \sj a ( 1 85)3 ), 
19 V. Ij. it. 589.- AUS. 

k. Contract for nhsojute sole — 
Cojdcmporancovs verbal agreement for 
rcdmipthm.] - A contract in writing 
for t he ah.soliite sale of goods hy dehtor 
t.o his creditor, if there he a "eontcin- 
poraiKHm*^ ]mrol uiidei’standing hct.ween 
tlu' ]iarties that the vendor may have 
hack the goods on paying what, is duo, 
is void uiilesH filed os a bill of sale. 
The transaction does not come witliin 
Act No. 557, 8. 15. — Boskl V. Steptucn.^i 
( 1883). 9 V. L. Jl. 379.— AUS. 

l. Sale, note — On sale, utuler c-xce^i- 
tion,]- A saJo note upon a sale at 
auction by a hailllT under an exocntion 
neeil not bo regtstereil as a bill of sale, 
though tho judgment dehtor be left 


in posse.ssion. — B aknaiu> r. Mann 
(1879), 2 V. Jj. It. 149. - AUS. 

ni. J*os.*tessi(tn retained hy 

vendor.] — A. executed a written note 
of sale to B. of chattels, (fc retained 
poHsi‘ssion <»f tlioiii. TJie day hefoi*e 
A.'s iusolv(Uie.v, B. seizeil Uieni : — 
Held : a.s th(' note was not registei*ed 
as a hill of sale, the lrusl,ee was ent itled 
to tho chattels. S haw (1883), 9 
V. L. B. 19. — AUS. 

n. (JhatU’ls leased hy pnr~ 

chaser to third por/, 7 /.] — In .Tan., lt»08, 
C. owed \V. £199, ifc being unable to 
pay, sold certain Iiorses, dray & 
liarntiss to W. in eonsidorutiou of tho 
diseliai-ge of the didit & £5 in cash. A 
iloeiiment of sale described as a *' sale 
note ” was drawn np & slgmsl by the 
liartics on Jan. 31. The gooiis re- 
mained in tlie possession of C. until 
earl 5 " in Feb., wlaai they were leaseil 
hy W. to a third party, who took 
possession of them & jiaid rent, to W. 
Th(‘y wore sutisequontly seized wdiUc 
in posse.ssion of the tliird iiarty, under 
an execution issued against C. : — Held : 
the goods having pu'^sed out of the 
TioH^icsslon of tho vendor the document 
of sale was nc»t invalid heeanse of the 
non -registration as a hill as sale, 
w'hether it w’as Intx'Uiled to ho an 
ahsoliiUi hill of sale or a hill of sale by 
way of security. — Woodroffk r. 
Tin HALT. (19081, 19 W. A. L. K. 117.— 
AUS. 

o. Chattels not in njjparent 

possession of rcn/lor.] — A father &. son 
lived in tlie same house. In 1892 tho 
son purchased of the father a safe, a 
huggy, He a hilliard-tahlo. Q'he con- 
troc't was embodied in sale notes, 
w'hlch wore not 1 ‘egistered under 1889 


Act. The safe & buggy wen^ ki'pt. in 
tlie yiremises where the father A' son 
lived. Tlie son had tin* key of the 
safe, & kept his jiapers In the safe. 
The huggy was generall.\ kiiovMi to he 
the son’s property. Tlu* hilJiard-tahie 
was kept in a house helongiiig to the 
purchaser’s mother, A' away from the 
residence of tho father. 'J’he mother 
let her house I'sr the hllliard-t^ihle, with 
the eousent of tho son, to a thini party 
oil the day on which the father com* 
mit.tod an iwt of bkpey. In .lime, 
1891, tho father became hUpt. : — Held : 
t.lie sale notes came within tho tenri 
“ instrum(‘nt ” in the above Ael, ik. 
were void as against the ollleial 
assignee for w*ant of registration. - ■ 
Sl.A*n’F.UV (OFilCfAL ASSIUNEE) V. 
SLArrEKV (1895), 19 N. /. Ji. B. 332. — 
N.Z. 

p. JHll of sale tty sheriff — On sale 
under exceutirm.] — IJmlor 12 Viet. c. 74 

1 3 it 14 Vie.!., e. 92, a hill of sale of an 
execution debtor’s goods executed hy 
a sheriir to a imreJiasor, whether pltf. 
in the execution or not, need not ho 
lllod. — K ibhocic V. Jakvih (1859), 9 
C. J^ 159.— CAN. 

q. Deed of (rift of chattels in pos- 
session.] — A domlelled resident of 
Queensland, being about U» die, 
i*xeeiil-ed in 1899 a deed of gift, volun- 
tarily conveying to his wife & several 
ehildreu in eiiual shares the whole of 
Ids property, which included {inter 
alia) chattels in possession, i.e., house- 
hold goods, implements it live stock : — 
Held: tho deed was intended to take 
elfoct as an ahsoluti^ conveyance, it if 
inelfoctlvo for that purpose could not 
bo made effectual as a docdaratlon of 
trust, & the assignment of the chattels 
itT puBsessiou fell under 1891 Act, & 
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auctioneer, & contained a copy of the conditions 
of sale, & specified the lot <fc the price. No part 
of the purchase-money was paid, one of the con- 
ditions beinj? that the purchaser was to have six 
montlis* credit, & the whole of the hay remained 
on the iirernises of the vendor in his apparent 
possassion. The entry in the auctioneer’s book 
w^ not registered as a bill of sale. The hay was 
seized in execution under a judgment obtained by 
creditors of the vendor : — Held : as the sale would 
have been void under 8tat. Frauds, s. 17, but for 
the memoi’andum of tlio contract contained in 
the auctioneer’s book, such memorandum was an 
assurance &> a bill of sale within 187S Act, void 
as against the execution creditors for want of 
registration, — He KuBKU'rs, Evans v, IIobehts 
(18S7), 80 Cli. 1). 19b ; 50 L. J. Ch. 9.52 ; 57 J.. T. 
79 ; 51 J. P. 757 ; 05 W. K. 081 T. L. P. 078. 

54. Agreement for sale — Reserving vendor’s lien.] 

— Under a })rovision contained in testator’s will, 
& with tlu^ sanction of the ct. in an action fm* 
the. aihninistrat-ion of his estate, A., ora; of the 
tiTLstees, entered into an ngrei'iiKMit with (^, tlui 
other trustee, for the piu'cjliasij of testator’s 
business, the i)urchas(!-inom^y to be ])aid at future 
date, & A. & (\ as tlui trustees, to be entitled in 
the nniantim(‘ to a lien or (charge upon the businciss 
^ eff(*cts for the amount of the ])urchase-money 
vWtli intert\st. The agreement was not r(5gistt‘red 
as a bill of sale. A. t;Ook possiission of the business 
elTects und(‘r Ukj agreement, subs(‘(]ucnd/ly 
became bkpi^, A tin; jiurchase-money bcung still 
unpaid, ('. claimed to enforce the li(‘n against, the 
pi'oceeds of sal(* of certain cJi/itt(!ls, which belonged 
to the business at the t-iuK^of tiu; bk])c.y. : Held : 
the agreeuK.Mit operai/cd as an assignment to A. 
upon j)U rebase A a regrant. t.o V. of the property 
l)urchased A:- was an assurance of f)(*rsonal chattels 
wdt.hin 1878 A(d., s. 4,w'liich ought to have b(‘en 
registei-ed. — (kuuin.N r. Uoj.LlNS (1887), 85 (’h. T). 
878 ; 50 J,. .1. (Ui. 501 ; 50 L. T. 131 ; 35 W. P. 
010 ; ,3 T. U. 11. 119. 

^iunntnlious : Coiisd. h'c AN'chbcr, 7vV j). Slater (1S5M), til 

L. T. I-Jt;. Distd. Alc.Eiilirr r. (Vosslcy, 11^1)61 A. C. l.o ; 

IMcllor’s Trustee r. Ala,a-i, | IJMCJJ 1 K. B. I .’{7. Reid. Loni’s 

Trielecr. (^. K. By. Co. (IJMtT), 07 0. 'J'. 7t)0. 

55. Purported deed of sale - Subsequent lien to 
secure advances — Title independent of document.] 

— Jj. purchased his brother’s goods under a deed 
of assignm(*nt.. He aft,erwards took possession, A. 
r(q)udiat(Ml the i)urcbase. It was then agreed tlnit 
ho shoidd liave a lien on the goods for his advances : 
— Held: Jv. Jiad a good tith* to his lien, inde- 
I>endcntly of the document, wdiich did not r(;quire 


registration as a bill of sale. — PAiiKBU v. Lyon 
(1888), 5 T. L. P. 10, C. A. 


8ect. 5.— ^POWERS of ATTORNEY, AUTHORinES, 
OR LICENCES TO TAKE POSSESSION AS 
SECURITY FOR ANY DEBT. 

Hcc 1878 Act, ss. 4, 0. 

Sub-sect. 1 . -Ai’T’ornment Ci^ause in Moutcjacse. 

See 1878 Act, s. 0. 

56. Second mortgage.] — P., btdng mt-gor. in 
possession, executed a mtge. on Sept. 12, 1800, of 
the pj‘cnnises to defts. to secure repayment with 
interest of certain advances to be, made by defts. 
The mtge. w'as by indimture between P. defts., 
but was never excciited by defts. ; the deed recited 
tlio iiriwious mtge., which was in fee, & by it P. 
conveyed all the premises comprised in the recuted 
mtge. to defts., in fee, upon trust that defts. should, 
either imrntidiately or at any time, sell them, “ & 
as a further security for the principal intei*(‘st 
for the time being due from P. to defts., P. did 
thereby attorn become temant t.o defts., their 
heirs cV. assigns, as &. from the date*, thereof, of su(4i 
of t.lui pr(unis(?s tluireby conveyed as were in his 
occupation, for k- during the term of ten years, il“ 
that security should so long continue, at the 
yearly rent of £800, to bo ))aid on Oct. 1 the first 
yearly rent to be payable on Oct. 1. then next, 
provi(J(ul that, notwithstanding anything therein 
containi‘d, & without any notlc(‘ or demand of 
possession, it sliould be lawful for defts., their heirs, 
exors., administrators or assigns, before or aftca* 
the execution of tlie trusts of sah*, to ent/(.T upon 
the mortgaged lU’emisos, or any }>art tlujreof, 

t.o ej(‘ct P. or any person claiming through him, iV: 
to <le,t>ormine the term of ten years, not.withst.aiidiug 
any lease that, might have* been granted by P.” 
Defts. mad(‘ the stipulated advances, ^ H. con- 
tinued in o(‘cupation of the pr(*mises, A: on Oct. 15, 
18t)(), defts. dist.rairuid for t.lu* first year's rent: — 
Held : th(‘ deed was not a bill of sale. — Morton v. 
Woods (iSbP), L. P. 1 Q. P. 293 ; 9 H. iV: S. (532 ; 

38 L. J. Q. H. 81 ; 17 W. P. Ill, Ex. (di. 

Atiuotatunis ; - Refd. He Bowc's, hl.r jt. .larkson (188(0, 11 

(4i. L). 7 2r» : He Ivniglil, A'.r Voisry (18cSli), L. J. Ch. 

121 ; /»V Uoiindwood (’olliery (’o., hfi* r. Itouudwood 

(Colliery Co.. (1897] 1 Ch. HTB. Mentd. JUircholl v. Clark 

(187(0, 25 W. H. ; He Kiichin. Kr p. Pumictt, (1880). 

10 Cli. I). 22(> : He ThrcJfiill, K.r p. Qiiroii’s Ucaollt Bldg. 

.Soc. (1880), IC Ch. J). 271 : llartoaT) v. Bell (1.88:0, C’ab. A* 

El. 10; KnurJey r. Bhilijm (188:0,11 Q. B. O. U21 ; 

Mane.lu'ster Brewery Co. r. Coombs, (lOOl 1 2 Ch. (>U8. 

57. Whether licence or authority to take pos- 
session of chattels - Excessive rent.] -A co. being 


was iiieHeetual for laek of regislrution. 
Sc mbit’ : llu; dofocl, might he eiired, 
as to HO mueh only of (lie elm (t els as 
still remain(‘d in spei-ie, by rcgistralion 
of the deed under tluit. Act. Anmno 
r. Anning (1907), 4 C. L. K. 1049.-- 
AUS. 

r. .latiiynmcnl to credilor for benc- 
fit oj tiro creditors Jtcpoj/mevt o/ 
SiirjUiis to dehtor.] — A., being sued by 
B., A, being indiOitcd to t:., by arrange- 
ment between A., B., & C., in con- 
sideration of a further aclvaiice of 
trilling amount from C., A C. forbearing 
to sue A. for a miaonable time, A also 
obtaining for A. forbeai-ancc from B., 
cxeculetl an assignment to C. of the 
greater jiurt of liis sto(;k-in-tra(le, in 
trust to sell A pay B. A C. ratably, A. 
pay over any snr])his to A, Ini- 
mediate iiossession was given to C. ; — 
field : the assignment was ju»t a biU 
of sale leq Hiring l•egistrutlon as such. — 
Cohen r. Mi’Gee (1878), 4 V. L. li. 
543.— AUS. 

64 i. Affrecmcnt for sale — Or hirinfj 
l€ase.\ — C., the owner of oxen, deliveivd 


for pltf. to i»rodnee the bill of sale. - 
Kennedy v. Whiitie (189.5), 27 

N. 8. 11. 4 (it).— CAN. 

t. Agreement to vumu fart are tf* de- 
li err (joods — Never propertv of manii- 
facfarer.\ -^\. agreed to manufaetnre 
A, fiiriilsb to the joint aeeonut of him- 
self A |)ltf. staves to bo load<!<l in ears 
at a railway station by a day named. 
By t-b(‘ agreement the st,avo.s were to 
be ron8idcre<l at all times, wliet.ber 
marked or not, the propiu'ty of i)itf. as 
security for advances : — Held. : under 
the agreement the staves nevi'r wci*o 
the properly of M., A the iigr(‘eiuerit 
did not n'tiuiio tiling under (Jlmttol 
IMortgagi^ Act. — K ei>uov a. Jto(iElt8 
(1882), 32 C. 1’. 921.— CAN. 

a. A’lrecmrnt to po.s-.sr.ssjo/fc of 

ootids 'At future dote on happeuinu of 
eaeaf.l— A eontrael to give possession 
of goods at souui future date, oii the 
bapponing of a part-lcMilar event, is not 
a bill of sale. -Emi’Loveiiss* Ltajulity 
ASHU ltANl'E Coni’N. I*. Mklboubnk 
(1901), 35 I. L. T. 100.— IR. 


tbe-in to n. under an agieeiuent that 
the latter was to have their use for a 
year or more for tlieir kei'i). II., 
jU'etending to bo (be owner of the cattle, 
e\ecut(*(l a. bill of sale of them to deft., 
who permitted II. to remain in posses- 
sion. H. ufterwanis roturnetl the 
<',a.ttle t(» (’., who (ben sold them to 
pltf. : — Held : the arrangement made 
hy (\ with IT. was not a hiring least' tn- 
agreement for sale within .51 li It. 8., 
e. 92, H. :i.- Lewis v. Denton (1880), 
7 K. A O. 2,35 ; 7 C. L. T. 323.-~CAN. 

64 ii. t'rior bill of sale.] — ,T. A 

At., ta'lng unable tt) pay a d(d>t, de- 
livered tt» their eretlilor, pltf., three 
eowH, wbieb were ucceptetl In full 
sa.Usfae:lit)U of the tlebt. On the same 
day on wJtieli the sale A delivejy took 
plae<\ pltf. took a. bill of sstlo of the 
cattle; Held: assuming the bill of 
sale to bavo been given prior to the 
sale A delivery, as ug.-tinsl, deft, levying 
under an execution, pltf. could rtdy 
upon the sole A tlolivery. Semhlc : 
as tbo cattle passed by reason of the 
solo A delivery, it was not uecessary 
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Bills of Bale. 


Sect, Si, — Powers of altomey, authorities, or licences to 
take 'jmssemion as security for any debt : Sub-sects, 

indebtf^d t-o 1/h(‘ir bankers on thoir current account, 
jfavo a mtge. whereby they covenanted to surrender 
the copyhold premises on which the co.’s works 
were carried on, & the co. by the Siiiue nit/ge. deed 
attorned ^ becanie tenant to the intgec^s. iron) 
year to year of the premises at tlic yeai*]y rental of 
£5,000, to be paid by equal half-yt^arly instalments. 
No surrend(‘r of tlie premises was ever made : — 
Ilcld : this was not a bill of sale, not being a 
licence or authority to take possession of chattels 
within 1S51 Act.— -iic Stockton Ikon Fuhnacb 
(^o. (1879), 10 (.’h. 1). 385 ; 48 L. J. Oh. 417 ; 27 
W. R. 433, O. A. 


AnnotatioTifi : — Consd. Jtv Bowos, Ex p. .Tac.ksoii (1880), 34 
<^h. JJ. 7‘jr). Distd. Green v. Alarsh, (18021 2 Q. B. 3.S0. 
Refd. lie Knight, Ex p. Voiaey (1882), 21 ('h. 3). 442 ; 
He Wmis», Ex p. Kennedy (1888), 21 Q. B. IK 384 : lie 
Rouudwood (V)lliery ('(»., Lee r. Roundvvood Colliery (’o. 
(1800), 7r> L. T. 008. Mentd. to Brldgewalcr Engineering 
Co. (1870). 12 lUi. 1). 181 ; hVCruinlin Viaduct \V<irkH Co. 
(1870), -18 L. .1. Ch. r)37 ; Ur Kilehin, Exp. Jhinneti (1 880), 
10 Ch. I). 226 ; fir Exp. llarriHon (1881), 18Ch. J). 

127 ; Shuhrook r. Tiifnell (1 882), 30 W. B. 740 ; Jir Lewin, 
Lewis r. Williams (1886), 31 Ch. B. 623; lie Gardner, 
Long V. Gardner (1804), 71 L. T. 412. 


After 1878.] — See Sect. 7, iwst. 
See, f urther, MoKTGA(iE. 


AniwAatUms : — Apprvd. Stovons v. Marston (1890), 60 L. J. 

Q. B. 102. Distd. Hr Rouudwood Colliery Co., Leer Round- 

wood Colliery Co., [1897] 1 Ch. 373. 

60 . .] — ^An agreement for the letting of an 

hotel by deft, t.o pltf. contained a covenant that 
the landlord should have the same rights & 
remedies as landlords ordinarily possessed in cases 
of rent in arrear against tlio goods of the tenant 
for the recovery of any amount due for any 
li(luors sold by liim to the tenant, not exceeding 
£200, over & above any rent due, should be at 
lilxu'ty to seize & distrain any goods of the tenant 
in res 3 )ect of any such d(^ht or amount, & sell 
same as landlords were empowered to do foi* 
arrears of rent. 3'he agrecimuit had not been 
registered as a bill of sale. Deft, entered under 
the covenant upon the demised premises, <fc dis- 
trained in respect of a debt then due to him for 
liquors supjdied to pltf. ; field : tlio covenant 
amounted to a bill of sale, although there was no 
existing debt at tlui time when it was made, as 
being “ a lic(ince to take possession of personal 
chattels as si^curil-y for a debt” witliin 1878 Act, 
s. 4, & was void for want of registration. — Stevens 
V, Marstun (1890), 00 L. ,1. Q. B. 192 ; 04 L. T. 
274 ; 55 .1. P. 401 ; 39 W. R. 129 ; 7 T. D. R. 
05, O. A. 

Other instruments with power of distress.] — 

Sec Sect. 7, post. 


Sub-sect. 2. -Buewior’s Lease wrnr Power op 

DJS'I’RESS. 

See 1878 Act, s. 0. 

58. For debt due on current account — On goods 
not on demised premises.]— A brewer’s lease eon- 
t.ained a licence to tin* l(*ssor, in case of default 
being madt*- in payment of such sum of money as 
should be due A ovvdng to him from the less(*e ” on 
the balance of tin; account current,” to take i)Os- 
session of the stock -in-t i*ad(‘ A <*lTc<4-s of the lessee, 
whether on the. demised 3)remises or elsewhere 
Held : registration was lu'cessaiy under 1851 Act. 

Pc b^.AVELl., Px p. lIol’CILVFT (18(55), 14 W. R. 

1158. 

Annoiation : — Refd. I’ullirook v. Asliby (1887), 0() L. J. Q. B. 

376 . 

59. For default in paying for liquor.]- Pltf. was 

t.euant of a puhlic-liouse under an agreement 
whereby he undertook t-o si‘ll defts.’, the landlords’, 
beer only. M’he agreement contained tlie following 
proviso : “ If, during tlx? tenancy, any sum or 

sums of money shall be due from tlie ti'iiant to the 
hindlords in resiiect of any malt liquors supiilied by 
them t.o him, A such sum shall remain im})aid for 
t;Wenty-four hours aftc^r a demand in writing, it 
shall be lawful for the landlords to enter A disti*ain 
upon th(5 premises in respect of the amount so 
due ” : — Held : the agreement eonstituted a bill 
of sale, A ri‘f(uired registration. Rulurook v. 
Ashby A Vo, (1387), 5(5 L. .1. q, B. 37(5 ; 35 W. R. 
779. 


Sub-sect. 3. — Building Agrk 

See, generally. Building Contbacts, Engineeks, 
A. Arc^hitects, post, 

61. All materials to belong to landowner — Power 
to seize on builder making default in building.] 

— By a building contract, aftei* iii'ovdding for 
(lx*, erecting of houses, A the granting of leases 
thereof to the ImildiM’ as tlx‘y sliould be linislx'd, 
A, for advances to bci made by A., the owrx‘r of the 
land, 1-0 enable B., the bmidi^r, to carry on the 
work, to be repaid before the leases vv«‘ri* granted, 
it was agreed that in case B., Iiis •‘Xors., etc., 
should fail to j)rocO(*d with the or(*etion A i;om- 
pletion of the houses, within tin* timi^s s))e(*ili(Hl, 
it should be la\^dul for A., his heirs, etc., to enter 
uj)on A take possession of the whole or any part 
of the land not leased, with all tlu‘ buildings A 
buildirjg mal-eiials tlxu’i'on, for his A their own 
ahsoluti* use A boixdit : — Held : the inst-rument 
w^as not an ” assignment, trarjsfiM* oj* other assui*- 
ance of personal chatt/(‘ls,” or a “ licence to take 
])os.session of jxM-sonal chattels its security for a 
debt.” Bbow^n v . Bateman (18(57), L. R. 2 (\ 

272 ; 3(5 L. J. V. P. 131 ; 15 L. T. (558 ; 15 \V. R. 
350. 

.in/iioi(di(nt8 : — Folld. Blake r. Izanl (18(»7), 16 W. B. 168. 

Distd. Hi Sl.tuilc, Ex J). CoiixliiK' (1873), L. R. 16 E(|. 114 ; 

He JMcMaiuiH, p. Jardiiic (1873), 16 Cli. App. 323, x. 

Expld. Hr Harrison, Ex p. Ja.\ (1880), I I C'li. D. 19. 

Apprvd. Hr Garrud, Ej p. NewiU (1881), 16 Ch. D. 322. 

Foud. Beeves V. Barlow (1881), 12 i). B. D. ‘ Distd. 


PART II. SECT. 5, SUB-SECT. 3. 

61 i. All malrriitls to hclonu in laud- 
()irner.]—V. coni rue, (ed with defls. to 
do railway ctonsl-nietion work, it i1 
was ■ that all the idant, materials, 

etc. i»rovi(l(‘(l hy F. for the work 
)e, imtil eoniph'lion of the: 
work, the ni’operty of defts., hut llial. 
niiou coinplelion of the work all of 
Kueh i)laiil tS: matiM’ials as should not. 
liavt! ht‘t‘n used & eouvcTted slioiihl 
he (h'livered iifj to ]'\ IJehl : the 
eontraet did not come within Bills of 
Sale Act so as to re<juire registration. 
— Clancv V. Grand Trunk JMi’ifx’ 
Ry. Co. (1910), 13 B. C. R. 497 ; 
14 W. L. R. 201.— CAN. 


61 ii. .1 — R. agreed with defts. 

to get out for them stone for works 
in progress. 'Fo carry out the ngioe- 
meut doftfi. advaiiecal money, & hy 
the contract hetw’eeii them it was 
stipulated, “ that upon ail materials 
upon whleh defts. shall have naxle any 
advuiic<‘s, <leflH. shall have Nr retain a 
lirst lien N: prcfereiiee for all mone> 
advanred upon same, or ninier this 
eonlraet. Nr same shall hecome, from 
t he time of their piHdimiiiurj const ruc- 
tion, the ahsolute proixirty of deJts., 
suhjeet to the rigid of defts. to rej('et 
same, should same he rejeotod as 
horeinheforo nicnlioned, nor shall same, 
miloHs afterwards rejected, be removed 
hy R., or appropriated to any other 


use than that of the w'orks, but it is 
fllstineily nnd<!rstood that all such 
materials, as w'cll as tools, instruments, 
N: other things, shall ht‘ in the charge 
Ik at the risk of IL*’ : -Held : tl»e 
claiisf* must operate in defts.* favour, 
if at all, us a. inlgi*. or hill of sale, 
N: re(iuired registration.— Ho wrrr r. 
Gzow.sjvl (1836), 3 (h*. 33.3. — CAN. 

61 iii. .]--A building eontraet, 

wliieh i)rovides that “ materials brought 
on the ground m' near thereto are lo 
lic considered the property of the pro- 
prietor,’* does not. reijulrc to ho 
registered as a hill of sale. — T.vei’Rii v, 
Bodley (1884), 3 N. Z. L. R. 1.— N.Z. 
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Olimpson 1 ’. CJolOH (1889), 23 Q. B. D. 465 ; Church i’. Sa^e 
(1802), 67 L. T. 800. Refd. He Waugh, Ex p. Dickln 
(1876), 4 Ch. D. 527, n. ; Standard Manufacturing Co., 
Ex p. Lowo (1891), .39 W. ll. .369. Mentd. Ilfracombe By. 
Co. V. Boltimore (1868), 18 L. T. 85 ; Re Lind, IndustrialH 
Flmmce Syndlcat.e v. Lind, [1915] 2 Ch. 345. 

62. ,] — By a building contract it was 

agi'eed that all materials brought on the land by 
the intended lessee should become the property 
of the intended lessors. Th(i intimdcd lessee 
entered & commenced building, but obtained no 
lease i -Hcld : the agreement was not a bill of 
sale. — Blake v. Izauo (I8b7), lb W. H. 108. 
JiimUations : — Apprvd. Re Garrud, Ex p. Newitt (1881), 16 

Ch. D. 522. PoUd. RuevcH Barlow (1884), 12 Q. B. I). 
436. Distd. (OImpHon r. (’oIoh (1889), 2.3 Q. B. B. 465 ; 
Chul’ch V. Sage (1892), 67 L. T. 800. 

63. -.] — An agreement, by a clause in 
an ordinary building conl.ract, that all building & 
other mattifials brought by the builder upon the 
land shall become the proi)ert/y of the landowne.r, 
is not a bill of sale witliiu 1878 Act.- IIeevrs v. 
Barlow (1881), 12 Q. B. I). 130 ; 53 L. .1. Q. B. 
102 ; 50 L. T. 782 ; 32 W. B. 072, 0. A. 

Annotations .* -Consd. Hr. Ifjill, Ex p. CIohc (1884), 14 Q. B. 1). 
386; Climi)Hon r. (^olos (1889), 23 Q. B. J). 465. Distd. 
fJhurch V. Sago (I8J)2), 67 L. 3’. SUO. Consd. Morris r. 
Belolibol-Flipo, |1892j 2 (Jli. 3,52. Refd. .loscph r. liyons 
(1884), 51 h. T. 740 ; Re Hardwick, Er p. Iluhhard (1886), 
17 Q. B. D. 690 ; Re Standard Manufacturing (’<>. (1891), 
60 L. .T. (9i. 292 ; Siauicorr. Mid. By. C^o. (1895), 11 T. L. B. 
408. Mentd. Jte W'lUkor, Ex p. Barter, Ex Black (1884), 
26 t9». D. 510; Rc Clarke, Coonibe v. Carter (1887), 36 
Cli. 1). 348 ; AV Keen, PJx p. Hrlsl-ol School Board v. 3’hc 
3’rufitcc (1902), 86 L. T. 235 ; Jte Keen & Keen, Ex p. 
C^ollniH, [1902] 1 K. B. 555; Hart v. Portbgain Harbour 
Co., [1903] 1 Cli. 690. 


64. —A building agreement between 

a landowner A. a builder contained a stipula- 
tion that the landowner, upon the dtlault of the 
buihhu* in ful Oiling liis part of the agreement, 
might r(-ent(ir ujioii tiie laud expel tin* builder, 
aV tliat on Hindi re-enl.ryall tin; maiAuials then in 
about tin; ]u*omisos should be; forfeited to & 
become the property of t-lie laiidovvin*r “ as A for 
lir|uidai<ed damages - //c/d .* sucJi stipulation 
was not ii bill of sale, inasmuch as, (hough it W'as a 
“ liceiici; to take poss(;ssion of personal chattels,” 
the possession was not- (.o In* taken ” as security 
for any dei>t .” — Hr tiAuniTi), Ex p. Newgtt (1881 ), 
10 Ch.‘ D. 522 ; 51 1.. . 1 . Ch, 381 ; 14 L. T. 5 ; 29 
W. H. 314, C. A. 


vlwHoh/U'o/i.s ; - Folld. Keoves r. Ibirluw (1883), II Q. B, I). 
610. Consd. (3iinpson v. (k)lcs (1889), 23 Q, H. I). 4 65. 
Distd. Cduircb V. Sage (1S92), 67 L. T. 8U0. Mentd. iMar- 
sliall r. Mackintosh ( I 898), 78 L. 3\ 750. 

65. Mortgage of land & building materials 
Power to enter & seize materials on mortgagor 
making default in building.] — By a mtgt;. deed pltf. 
assigned to defts. certain land A buildings in course* 
of t‘rcct<ion (-liereon, ” A also all bricks, tiinbei*, 
slates, & other building materials which may at 
any time hereafter he brought by or for the mtgor. 
int/O tin; premises for completing the buildings.” 
Pltf. covenanted ” that all bricks, timber, etc., 
which shall ho brought uiion the premises, (*t<;., 
shall be considered as immediately attached to & 


forming part of the fee simple of A in the same 
premises, He no part of the bricks, etc., shall bo 
removed from tin* premises but- with the concur- 
rence of tin; mtgees.,” & “ that in <;ase tin* mi-gor. 
shall not proceed with the cornjiletion, etc., t^o the 
satisfaction of the mtgcios., it, shall be hiw^ful for 
the mtgees. to enter upon the pr'(*mis<;s & to .seize 
& take posse, ssion of all bricks, etc., ck otln‘r build- 
ing mat/crials, & to complete t/ln* said messuages.” 
The deed further provided that in case of default 
by the mtgor. it should ho lawful for the mtgees. 
to sell all or any part of the hertnlitaments or 
pr(;miseH, k> all bricks, timb(*r, slates, A otln*!* 
materials standing A being t-ln*!*eon, or on any 
part thereof, eitln;r together or in pai*(;els, etc. ; 
Held : inasmuch as it gave a i)owi*r to sell tin* 
building mat,erials, wliicli was independent; of the 
power to enter upon ik take i)oss<*ssiori of tin* 
premises, A might be exercised without, t-Jie latter 
power being exercised, the deed was an assurance, 
of personal chattels, or a Jicenci; to take; jiossi'ssion 
of jiersonal chat,t<;ls as sr‘cnrit-y for n debt-, A was 
a bill of sail*, A was void for w^ant of registratioii.- 
C4.IMPSON V. (V)LK.s (1889), 23 Q. B. 1). 195 ; 58 
L. Q. B. 319 ; 91 L. T. 119; 38 W. B. 110, D. C. 
Annotations r -Distd. Gliurch r. StiKi; (1892), 67 L. 3'. 806. 

Re£d. Re 8t-amlard Manufaotiiniie: Co. (1891), 66 L. J. Cb. 

292. 

66. Mortgage of builder’s interest in building 
agreement — Power to enter & seize materials on 
builder making default in building.] — A builder 
assigned, as a security for a loan, a building agr(*e- 
ment madi' betw'(‘en liimself A the owner of the 
land on wdiich the buildings w^ere to he i;j*ected, 
together with all pla nt- A mat,erials on the pr emises, 
or to be bi’ought- on the premises. Then* was no 
express pow'er of sidzure or sale in default of pay- 
ment, but in certain events tlie mtg(.;e. v/as to lx; 
entitled to take possession of the premis(;s A all 
plant materials, A comjilete i/c/d ; the 
document, assigning the agreement Avas, as regards 
the ])lant A materials, a bill of sale. — C’liuurii r. 
Sage (18})2), 97 L. T. 800; 41 W. K. 175: 9 

T. J.. B. 119 ; 37 Sol. .lo. 102 ; 5 B. 140. 

Choses in action as subject-matter of bills of 
Part lY,, Sect. 3, pe.vL 


Si IB -SECT. 


4. 11 JKI'M’CUCIIASIO 


A(3HKEMEN3'. 


iSVr, (/rnrrally, Bailmeni’, Vol. 111., pp. 92-98. 

67. Property not passing till completion of 
payments— Power of vendor to seize before com- 
pletion.]- A ti'ader hired of an upholsterer* fur- 
nit-ur*e of the value of £95, A an agr'eement was 
executed, which provided that £10 should be paid 
on signing the agreement-, A the balance by 
monthly instalments of £5, A that t,he liirei* should 
deposit wdth the upholstierer promissory notes for* 
tlie total amount, of the instalments, by way of 
collateral seeiu*it,y, iV without prejudice to the up- 
holsterer’s title t-o t,he fui’iiiture, but if the furniture 


PART II. SECT. 6, SUB-SECT. 4. 

67 i. Property not passiny till com- 
pletion of qiayincnts- -Power of vrrulor 
to eeize before completion.] — C. obtained 
a piano from P. S. on bin*, with tbo 
piivilogo of purebasinjf it for $350, by 
paying iiiHialments witbiii a cortaiii 
time. A written agreement,, entei'ed 
Into i)y C. at tlie Hme of reei*iviug the 
piano, provided that, it. shonlil remain 
tbe property of J’. it S. nntll fully 
paid for, & that in default of any instal- 
ment they might roHume jioHsession 
without previous demand ; — 1 1 eld : the 
emont waa not in the nature of a 
of sole, & did not reiiuiro to bo 
registered. — Re Pykk (1873), 9 N, 8. U. 
342.— CAN. 


67 ii. .] — A piano wua 

sold ])>’ pltfH. to F., under an agrve- 
ment liy which tbe title to the piano 
was to reniairi In i>ltfs. until the priee 
waa paid liy iiiatulmentH, A jiltr'^. liad 
thi^ right to lake pos.se8sion, if F. 
absconded or beeame involved, so that 
tlie piano be«*amo Uable to seizure for 
his dcbt.s, or distreK.s for rent. The 
agreement was not. tiled in aeeordanee 
witli Bills of Sale. Aet -Held : us 
betweini pllfs. A F. the agreement, was 
good, notwitlistanding tiu* non-eom- 
plianco with the Aet.—MiLiKU r. 
OUBRV (1893), 25 N. 8. B. 537. CAN. 

67 hi. .1 — Pllfs. sold to F. 

a piano for $300, F. paying a portion 
of the purchase-money in cash A 


giving his promissory notes for tbe 
balance. Iminediat.ely after the sale 
A dt;livery of the piano, F. signed a 
pureiiase A hiring agreoiiiont., uniJer 
which, upon eomnletlofi of the pay- 
ments li» be made by him, he was to 
lieconie owmer of tlie piano, t in; title to 
W'hieh, in the meant line, remained in 
Hie vendors, A in wdiieh it was provided 
that in the, t'\enl of F. becoming 
insoh'ent, i»r attempting t.o sidl or part 
with pohsessiun of the piano, all rights 
of l<\ .'-'la mid eeasi* A tin* vendors 

sinmhi lie at liberty to retake posses- 
bion. Wliile alxmt one-half of the 
purehase -money was still unpaid, F. 
sold the piano ; — Held : the agroo- 
ment, having boon taken by way of 
Bccmity, should have boon filed under 
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Bills of Sale. 


5.- JUmersof aHormy^ authorities, or licences to 
take possession as security for any debt: Sub-secL 
4.1 

sliould be seized under the power therein -after 
contained , th(i notes, or so many of them as sliould 
then be current, sliould be given up on demand & 
become void. The agreement provided that, in 
the event of non-payment of any instalment, the 
uiiholsterer might seize & retake possession of the 
furniture & any money already paid t.o iiim was 
to be fo!*f cited, tJiat on payment of t-lie full sum 
of JiI05 the furniturci should become the j)ropei*</y 
of the hirer, but till ijayment of the whole smn it 
slioidd remain the sole & absolute iiropt^rty of the 
upholstej*(U‘. The liirer, afUii* ])aying £15, filed a 
liquidation petition, & afti'rwards, two instalments 
being in arrear, tlie upholst(u*er took possession of 
the furniture : — Held : as no property in the 
furniture jiassed to debtoi* until payment of all 
the instalments, tiu^ licence given by him to tiui 
upholsterer to seize the furniture could not anumiit 
to a bill t>f sale, no i*egist.ration was r(‘quisite, — 
Jte Koukktson, p. CitAwcouu (1878), 1) Ch. 1). 
lit) ; 17 L. J. Hey. 91 ; 39 L. T. 2 ; 20 W. K. 733, 
C. A. 

Annolatitma : Folld. Ilf- Geldor, Kx p. Whittakor, 11880] 
\V. N. 171 ; Cniwcour r. Salter (1881), 18 Ch. 1). .‘JO. 

68. .J — W. by deed demised to O. 

c(‘rtain piaiinises with the lixtures, machinery 
<S: a.i>i)arHtus thereon for a period of six y(?ars at a 
rent of £182 lO.s-. per annum payables quarterly 
in advane(‘ ; th(i deed contain(‘d a covenant that 
at the expiration of th(i term, tlu^ rents being 
paid & coveiifints p(;rformed, t»he fixtures <te 
machinery should belong to the lessee absolut/cly. 
W. stat<‘d that it was agr(‘ed that the fixtures 
were to become the property of the lessee at the 
expiration of the term on Ids regularly paying 
the rent/. (». stated tliat W. agi*eed to sell 
Ik;, (1., agreed to buy the chatt/c-ls set out in an 
inventory for £802, to be paid with interest by 
equal instalments over six y(‘ars nlong with 
the 1 ‘eal r(;nt/ of tin; ])reniises, tin* ground I’cnt being 
only £23 '})er airnuni : G. produc<‘d an invoice 
which he ssid was receiv(;d from W. for the price 
of the goods tVt chattels elTect-s enumerat<*d in 
t.ln; inventory showirig him to be indebted to 
W. in a sum of £800. The rent being unpaid W. 

i )ut a man into possession ^ two days later a 
iquidation petition was filed ; — Held: 1878 Act 
had no application.- A’c Gr:ni>EK, Ex p. Sergeant, 
[1881 J W. N. 37, G. A. 

69. .]— IMt.f. let furniture on hire to 

defts., }iot(‘l-keepers, at a fixed sum to lx; paid by 
insl-alm(;nts, with a provision that until call the 
instcalments were j)aid the pi’opert.y should remain 


in i)ltf., if any instfilment should not be paid 
when due i^ltf. was to be at liberty to retake 
possession of liis goods & the instalments to be 
forfeited, but upon all the instalments being paid 
the furnitur'c to become the proijerty of defts. ; — 
Held : tlie hiring agreement did not operate as a 
bill of sale.^ — Crawcour v. Salteii (1881), 18 Ch. 1). 
30 ; 51 L. .1. Oh. 495 ; 45 L. T. (52 ; 30 W. R. 21, 
0. A. 


Refd. lie P/irkcr, Ex p. Turquand (1885), 14 
Q. Ji. D. 6:^0. Mentd. He Ffiwlor, Ex p. IJrookH (1883), 23 
Ch. 1). 2(n ; Mault r. Halliday (18U7). 4(; W. ](. 318; 
He, Hanibroiigti, Hainhrough v. Hanibrough (15)0!)), 75) 
L. J. Ch. 15) ; Chappell r. IlarrlHon (15)10), 103 L. T. 55)1 ; 
He Tabor, Ex p. Cork, [15)20] 1 K. B. 808. 


70. 


— Ry an agreement in writing the 


“ i»wtK;rs & lessoi*s ” of an engine agreed to let, 
tlie “ lesse(; ” agrec^d to hij'i;, the engine at a 
r(;nt to be paid by instalments amounting in all to 
£240 ; upon payment in full the agreenumt to be 
at end A tin; (‘iigine (.o bo(!omc the prop(*rt-y of tiie 
lessee, but until paynu'nt in full to lemaiu the solo 
&/ absolute property of the l(‘ssors. It was also 
agreed that in (jase of failure to pay any of the 
instalments, or if the lessee; should becoitu' bkpt., 
the lessoj*s might el exit either to I’ccover the full 
balance remaining due, or instead to resume; 
posse'ssioii of the engine A sell i(< A, after retaining 
emt of the purchase-jne>ne;y all expenses A the 
balance I'cmcaining due;, pay the sur[)lus, if any, 
to the lessee, i:)rovided that if the lessors shoulei 
see fit to resume; possession of tlie engine witliout 
sedling, the leiss l/O them oe;casioned by the lessee’s 
nem-performanco of the* agre*oment should bo borne; 
by him, A in case of bkpey. the Jessojs should be 
entitl<;el to prove; against his e;staf /0 for that leiss 
as liepiidateei damages. 'I’he le'ssee paid the; first 
instalment A the* engine was pLaced on liis promises. 
Whiles, it was still there; he* be*caine bkpt., some; 
iiLstalments being overdue*. 3’'he; le‘sse>rs having 
taken no ste‘i)s te> recover the; balance due or to 
se‘ll : -Held : upon the true construction of tlie; 
a.gr(*eiiie‘nt the* ])roperty in (he* engine never j)ussed 
to tlie le;sse;e, but re;maim*el in the* le*ssors, A the; 
transae’tiem was neit within Hills of Side Act/S. - 
M(;Hntu{K V. CuossLEV Jlueyriii^jes, |1S!)5| A. C. 
457 ; (51 h. .7. P. C. 12!) ; 72 J.. T. 731 ; 2 Mans. 
334 ; HR. 207, 11. L. 

Annetatiim Mentd. Uob.soji r. GoiTinjre, 1 185)7] J Ch.l82, 


71. Previous purchase by vendor part of same 
transaction.] — Pltf. being ap]>lied to for a loan of 
mone;y by M., bought from the graute;e eif a bill of 
sale furnituri* which M. had assigne;d to liim. 3’'he 
furniture was tlien let on a hiring agreement cein- 
taiuing cT power of sale by pltf. to M., whe) agreed 
to pay £500 by instalments. The payme;nt of the 
instalment/s Wcas guaranteed by deft. ; — Held : the 


R. 8. N. S. 1I)(X) (f. M2), S.— 

Millku BiuvniKHH V. Blair (J!) 0.>), 
37 N. 8. n. 21)3. -CAN. 

67 iv. — — .]— A. si^rnod eni 

aiifreeijncnt, Ktatixe? 1 )»at bo hue) roooivod 
a Kowinp: iiiarhino of llu* value; of $nr», 
vvbioli pltfs. bad l(;asod t(» Miti for nine 
inontliH, at tbo rout of 8(J por iiioutb, 
SI 5 boiiij? paid in advance.^ at tluit 
tiiiio, that bo would take; (.;aro e)f tbo 
inachiiie;. A not part witli tJio poshok- 
aion of it, A in e;aHo bo made dofault 
In paying tjjo re'nt, (»r in tiio perforin - 
anco of tbo agrooinont, that pltfs. 
might take* ]M)ssossion (»f tlio tnao-liino, 
A; he*, would forfeit any lont paid, A 
pltfH. agrrod tluit if A. iiaid tlu; rout, 
ilioy would sol) tbo maobine* to Jiiin 
for one ooiit at tbo e;xpiratioii of nino 
months Held : an agroomout for a 
coDditionai Halo of a oiiattel, with a 
loaHC eif it in tbo menintimo at a monthly 
rent, was not a hdl of sulo. — W iuckler 
A WiLseiN Manufactukinu Co. r. 


(’UAUTSRS (1882), 21 N. B. 11 (180.- 

CAN. 

67 V. — .] — Pltf., a luanu- 

facturor eif .wafoH, agreed to hcII a safo 
to 'r., paint Jdw name upon it, A sond 
it. to him at S. by railway, that it weis 
t-o bo paid for by iuslaluicats in two 
yiuii>i, but that no title to it was to 
puss to T. till the; whole ]>rk;o was jiaid, 
until which time tho safe was to bo 
on hire, A on default of any eif tlio 
paymont.s, pltf. was to bo at liborty 
to n;tukt; jiossossiem of the) safe : — 
TJeld : t.ho agreoinent was neit a bill 
of sale reijuiriug registratiou. — 

A1AN r. Bain (1885), 2.5 N. B. it. 25)8. — 
CAN, 

67 vi. .] — A. A Co. sold a piano 

to B. unde;r the t-orms of a meiinorandum 
in wj it ing, by wldeh B. agreed to pay 
tho purchase; -price within t,\velvo 

nioiittis from date, tho property in the 
inoautimo to roiiiahi in A. &. Co, 
A, & Co. faikd to reglstci- tho agrocmeut i 


as roeiuirod l)y it. H. 1000 (c. 142), & 
B. trauKtorrod tlx* piano by ohattol 
intgo. tei i)ltf. : —Held : as lictwccii 
A. A Co. & pltf., tbo ugroomoiit enteu’oel 
into botwcoii A. &; Co. & B., not iiavlng 
boon filed, was null & void.— L akikruk 
V. MeilJeiNALD (15)00), 35) N. S. 11. 24. 
- CAN. 

67 vii. .] -By ogrocnicnt la writ- 

ing, unrcgistoroel, applt. agreed with 
M. for the hire by M. from liim of u 
piano at a monthly rental, the piano 
t.o become tho property of tho hirer upem 
cfunplotion of a number of monthly 
payirxuitfi : - Held : the ngrooruorit/ was 
not. a hill of sale requiring registration 
under 1807 Act. -James r. Owen, 
2 J. R. N. S. 111.— N.Z. 

67 viii. .] — II. eigrced to purediose 

from deft, a freehold property, includ- 
ing hotel & furniture, for £2(),()0(), & 
agreed to pay £.5,000 cash, to pay tho 
balatioo by instalments with Interest, 
to give u mtge. over the hotel 3c laud, 
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transaction was not really one of hiring, but the 
agreement was in effect a bill of sale intended to 
evade Bills of Sale Acts <fc could not be enforced. — 
Buown Blainio (IS81), 1 T. Jv. Jt. 158. 

72. Following verbal sale to vendor.] — In .lune, 
1885, II. sold the furniture in his house for 
£100 to W., who handed him a cheque for the 
money, but no receipt was given. Shortly after- 
wards, by an agreement in writing, W. agreed to 
let the furniture to Tl, until .July 10 then next, & 
R. agreed to pay a rent of £100 for the use of it 
during the term, as follows : — £1, interest, on the 
signing thereof, £50 on or before .June 25 then 
next, £50 on or before July 10 then next. On 
breach of any of the stipulations, W. was to have 
power to remove sell the furniture : — Held: the 
agretmiont was not a bill of sale. — Bedhead v. 
Westwood (1888), 50 L. T. 203 ; 4 T. L. II. 071. 

A nnotatitms : --ConsA. liv Watson, Kx p. Official Hcecivcr In 
BkT»cy. (1890), ‘JT) Q. H. D. ii7 Jk'ckoti v. Tower Assets 
(jo., flSUlJ 1 Q. Jl. 1. Refd. yarrow, Collins v. Wey* 
iiioutli (1S89), 59 L. .1. Q. B. 18. 

73. Following genuine sale to vendor — Power 
of vendor to seize his own chattels.]- Whore A., 
tlui (original owner of goods, sold them to a club, 
who afterwards let them to A. under a hire-purchase 
agro(unent containing a licernni in cer(.ain events to 
enter A.’s jjrc^mises ifc seize the goods : -Held : the 
words “ licence to take possession of poi*sonal 
chatt.els as seenrity for any debt ” did not apply, A 
the agi‘e(‘meni. did nf)t require ri'gistration. 

Th(5 words “ licMnice to (.ake possi'ssion of per- 
sonal chattels as S(‘ciirit.y for any debt ” moan a 
licence by t.lie owikm* of the ])roperty to the person 
wIjo advance's money to take ijossession of the 
chattds which remain in th(‘ cust-ody of the owimm*. 
That is not. the natur(‘. of tliis ti*ansaction, b(;cause 
the o?ily licence winch is i.o h(; found iii thi* instru- 
nuMit' is a licence (;o t-lu* person who is described as 
the own(*r to take fiosses.sion of his own chattels 
(h"i?v, L.J.). - ITnited Fouty J^icnd I.oan Fluu 
V. Bex'IDN, [1851] 1 Q. H. 28, n., I). (-. 

Annotations : - Consd. fto Watson, Aj.r p . Oltioial Receiver in 
Rktx’V ( 1890 ), 2 .') {) Ji. 1 ). 27 ; Beckett v . Tower A.‘>HetH 
(ki., 11891 J 1 Q . B. 1 . 

74. Following sale & delivery by purchaser to 
vendor.] — W. obtaiue.d a loan from h. in the follow’- 
ifig way. She professed to sell him her furniture 
foi* Ijl5(), h(' giving lier t}>e money ct sli<^ handing 
liim a. chair as a constructive dt'livt'ry of t)i(* goods. 
On the sa.nic! day she signed a liirii-purehase agrei^- 
rnent, whicJi (h'seribed L. a.s owner of the goods, 
ilc W. as l.he hirer, A stated that L. agreed to let 
tliem to \V., for winch W. was t<) pay £200 in live 
instalments of £10 at intervals of four months, 
the furnitaire to l)(*come tin^ propeity of W. on 
])ayment of tlie £200. Th(M*e was also a powiT re- 
served to 1 j. to riit^ake f>oss(*ssion of tlui furniture 
in (rase of a breach of the agreennemt by W. It w\as 


found as a fact by the county ct. judge that W. 
did not wish to s(41 t.lie furnit.ure, but only to borrow 
money on it, A that; L. really lent, the mom^y on 
till* security of the furniture : — Held : the* ct, was 
not prevented by th(‘ form of the docimient from 
(ionsidering the real nat.ure of tJie transaction, 
aS: on the above lindings the document was a bill 
of sale, & requir(‘.d registration . — lie Watson, 
Ex p. Official IIec^eiveh- in BANKuin*TCY (1850), 
25 Q. B. D. 27 ; 59 L. .T. Q. B. 391 ; 03 L. T. 209 ; 
38 W. II. 567 ; 0 T. L. B. 332 ; 7 Morr. 155, C. A. 

Annotations : — CODSd. Beckett v. Tower Asset s (■o., [18911 

1 C^. B. 6:18. Polld. Mudell v. Thomas, [1891] 1 (L H. 

2‘MK Reid. Kdwards r. Mhumis, fl891] I t^. B. r>87. Mentd. 

He KaRtoni & Mid. By. (jo. (1891), 0.5 L. T. 008. 

75. Following alleged assignment to vendor.] — 
Pltf. executed an absolute clocd of assignment, of 
chattels to (lefts. <fc on th(^ same day a hire- 
purchase agreement, whereby lie liired the same 
chatt(*ls back from tliem. The documents were 
not regist(ired. In an action for t.respass to t.he 
goods tlu’ough the seizuni of tliom by dofts., tlie 
jury found tiiat the transaction was really one of 
loan, with security under the disguise oC an 
assignment followed by a hiring :-~Hcld : the ct. 
was not jirevented by the forms of the documents 
from considering tlie real nature of t-lu' t.ransaction, 
& tl »e documents, not having beem registered, were 
void. — Madell V. Thomas <fe Fo., [1891] 1 B. 
230 ; 00 L. J. Q. B. 227 ; 01 I.. T. 9 ; 39 W. II. 
280 ; 7 T. L. H. 170, A. 

An'n(>tations : ■ Consd. Iteekett. v. Teuer Assets Co., [1891] 

J Q. B. b:I 8. Reid. Edwards r. Mareiis, 11891 1 1 Q. B. 587. 

76. Following alleged distress by landlord — & 
sale by landlord’s broker to vendor.] — I’ltf., being 
in want, of moiK^y A in arrear with itis rent, applied 
to defts. for a loan on tlu^ securit.y of goods. It 
was arranged between t.h(9n that he should get his 
landloi'd to i>ut in a fiiendly distress for the r(‘nt, 
A: that, defts. should purchase th<‘ goods dist.rained 
fj’oni the broke*!*. A distress was jmt. in, A:- the 
goods distrained, which, by agr«‘emont betwi*en the 
parti(*s, included tli(^ tools of plt.f.’s trade, which 
were found by tlie jury to be worth £03, wei*e 
appraised at £29 5.'?. Pltf. signed a. memorandum 
requesting the brok(*rto sell tiu^ goods at the con- 
demned price to defts., th(*ie being an understand- 
ing that a hire-purchase agreement- should after- 
wards be made, by which pltf. sliould be (‘ntitled 
t.o r(*i)ur(4ias<* tlie goods on temis to be fixed by 
sucdi ag]'e(;ment. Defts. t.hoi*eu])on paid to the 
bi’oker £29 5.s’. A hire-i)urchase agr(*(‘m(‘nt was 
subs(*!quently <*\(*euted, by wliich (lefts, purported 
to let the goods to pltf.’s wife on the terms that. 
eert.ain mont hly instalments sliould be paid by t.he 
hire*!* until the tcjtal amount of £50 was paid, Sc 
that defts. should have power to seizi* the goods 
for default- in ])i;rforma.nce of tin* t(.*rms of tin* 
agre(*mi*nt by the hirer. Defts. suhse(pi(‘iitly 


& to a bill of sale over Iho furni- 
ture. Subsequently deft.. a!?roed to 
ae.eciit Kuarantoi*fi for the amount, of 
the cash deposit, & t.o carry out the 
other tATiiis of the prior ai?reonient, 
oxeept that instead of a bill of sale 
heiTUf taken over tlu* furniture deft, 
atfi'cod to let. the furniture on hire, so 
as to obvint.e tlio necessity of a bill of 
Bale, & deft, expressly stipnlat<id that 
l.he property in the furniture was not 
to pass t,o II. Deeds wtin^ i)n*pared, 
inelndlnif a deed of letting it hiring 
l»y v\ hieh II. a, greed to hire the furniture 
from deft., it to pay rent, at a rate 
which exactly comjspoiided with l.he 
payment of the interest providiul by 
the other agreement for t.he uniiaid 
portion of the pnrehase-nioney, it 
upon t.he payment of the linal instal- 
ment. tho furniture was to become the 
]iropei’ty of 11.: — Held: as the pro- 
perty in the furniture remained in deft,, 
j.^ — voii. VI r. 


& did not pass, and was not intended 
to luis.s to n., the deeds did not 
reijnire registration. — Dvnuv v. Co- 
TAiNiAL Bank ok Achtkalasia (1893), 
19 V. L. It. 580. -A US. 

b. No ohli{jntion Ut delirer par- 
ticular ehatUil referred to in af/reement.] 
- --S. obtained a piano from M., under 
an a.greement in writing, that S. should 
pay rental, for the pi'.rlod of thirty 
months, at the rale of ?10 i>er month, 
A:, that, on completion of the payments 
agriMid to be made, S. should bo 
entitled to ree,eive from M., “ one 
liiano. equal in value to tho ahovo- 
nanu*d piano, with a receijited bill of 
.sale thoivof ” : — Held: 5th R. S. 
(e. 92), H, 3, was not. applieahlo, thero 
being nothing in t.he ligreeinent en- 
titling S., at tho U'rmination of tho 
period of hiring, to the possession of 
the particular piano iH*rerred to In the 
agreement, M. being entitled to deliver. 


in place thoivof, anothiu’ piano of 
e(jnal value. -Dckht v. Diac’K (1897), 
29 N. S. R. 501.— CAN. 

c. -- - .1 — Dt'fts. by agreement 
in writing, leased a piano t.o M. for 
forty-four months in consideration of 
$350, payal)l<^ 810 in cash at the date 
of the agreement., &, t.lu: balance In 
payments of $8 each month until tho 
whole annmnt. was paid. It- was pro- 
vided tiy the agreement that if tho 
lessee should at any tina^ within the 
period of forty-four months from tho 
date, of the agreement pay to t.he lessor 
the $350. Die lessors would deliver to 
the Ic.ssi'c one instniment (sjual In 
value to that named with a roeoipted 
bill thei-efor : — Held : the agreement 
entered into between (lefts. 6c M. was 
not oiKi that re(|nired to be registered. 
— (tiiACMAX V. McDonald IMano (jo. 
(1917), .51 N. S. R. 70. — CAN. 


C 
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Bills of Sale. 


Seri. 5," Poiversof atiornei/y aiithoriiirs. or lire ares to 
take posftesfno}i as seeurity for muf debt: Sab-serfs'. 
4, 5 ft* O.J 


seized the floods for such default, & pltf. brought 
an action in respect of such seizure: — Held: (1) 
the true inference of fact from tlie arrangement 
made bet)Ween t»}ie parties At the whole of the cir- 
cumstances was that the parties really intended 
that there should be in form a sale of the goods 
under the distress, but that the V>erie/icial interest 
in the goods shoidd not pass to defts. until a 
hire-purchase agi’eement w^as executed, & that till 
then th(U’e was a trust in favoui* of plt f. ; (2) in the 
above circumstances, defts. had not» a title to the 
goods independently of the hire-])urchas(‘ agree- 
ment, but sucli agrectnent amounted t-o a bill of 
sale, Ac, not being registered, w^as void. 

In considering the question whether in any i>ar- 
ticular ctise Bills of Sale Acts come intiO opi ‘ration, 
it is necessary to bear in mind that tiie Acts do not 
avoid transactions but documents. The inquiry 
must begin with t<he question whet her the document 
itself thati is under discussion is a bill of sale within 


the definition given by t.he Acts, for wdiich purpose 
we must examine it by the light of the circum- 
stances of the case. The n(‘xt question is whether 
there is or is not a transaction which may stand 
at law Ac equity apart* from t.he document, although 
the Act would avoid tin; m(‘re document as a bill 
of sale if the docum<‘nt. stood alone. That second 
question depends on considei*at.ions of law' apart 
from Bills of 8ale Acts. In dealing with these 
questions, W’e must considtT the t rui* natiin* of the 
transaction (Bow'r:N, (j..I.). — Bf.civKTT v. Towku 
Assets Co., flSUlJ 1 Q. B. hits ; (10 L. .1. ip H. 
493 ; 01 ^J. T. 197 ; 55 ,1. P. 4.3H ; .39 W. K. 438 ; 
7 T. Ju K. 400, C. A. 


yi7im)bttin7is Folld. Mollor’H Trustee r. Mtias, 1 

K. Jl. 220. Cousd. .Tolmson r. Uooh (1015), 84 L. .1. K. H. 
1270. Reid. SautKlers v. Wliitc, fiy02| 1 K. 11. 472. 
Mentd. He Euyiern &Mid. Hy. Co. (1891), 05 L. T. 008. 


77. Following alleged sale to vendor.] — In May, 
1883, A. A:. B. mortgaged furniture, horses. A: 
jewellery to (-. In Aug. they applied to 1)., a 
money-lender, to make them an advance upon a 
bill of sale of the same goods. D. refused, but 
said he would purchase the goods, A they w^ere 
thereupon assigned tn him for .£1,200, of w^hich 
£1,000 was paid to C. A:- £200 retained by A. A: B. 
C.’s mtge. was traiisf erred to I). Ac an inventory A 
receipt w'as signed by A. tSc B. A given to !)., who 
registered it under 1882 Acd. as a bill of sale. At 
the same, time I), executed an agreement letting 
the goods to A. A B. at* a rent, of £90 a quart*er. 
That agreement was not* registered. The goods 
having been .seiz(‘d by ])ltf., an execution creditor 

of A. : Held : there w'as no rc^al purchase by J>., 

the intention being that tlu‘ goods sliould remain 
in the hands of A. A B., A- the goods were not 
protected from the seizure. — IT()Oi»r:i{. r. Ker 
( 1884), 76 L. T. .To. 307, C. A. 

78. . 1 — In Apr., 1900, W. asked I), for a 

loan of £1, ()()(), A it was arranged that* I), shcmld 
purchase part of t*lie plant* of his business for 
£1,000, A W. should repurchase it under a hire- 
purchase agreement. In the following .Inly a 
similar t*raTisact.ion took place, und(‘r wdiicli W. 
received £2,000. 33ie lure-purchase agreements 
contained a licence to seize A sell. On Fed). 6, 
1901, VV. assigned to deft. co. all his trade assets, 
including the chattels comprised in t*he tw'o hire- 
purchase agreenif'nts : — Held : t.he t ransact ions 
resulting in the hire-purchase agreements were in 
realit.y loans, A being unregist*ered were void owirjg 
to the powT*r t.o seize A sell. — W hkatt.ey's 'rj{,u.STER 
V. WiiEATRF.Y (D.), Ltd. (1901), 85 L. T. 491. 


A 7 inotation : — Montd. He David A Adliird, Kr p. Whinner, 

11914] 2 K. B. (J94. 

79. .] — M., who had made a contract to 

buy a hotel A it*s furniture, agreed with a wine 
merchant* that 1 h‘ sliould provide £2,000. The 
win(‘ nu*rchant w'ent* t-o the vendor A paid liim 
£2,000, the vendor giving a receipt for that sum 
as the purchase-money of the furniture. The same 
day the wine merchant A M. signed a hire-purchase 
agreement, by which M. hired the fmmiture for 
£2,412 to be paid by instalment.s, the furniture not 
to b(‘eome t*he property of M. till all tlui instalments 
were paid. The purchas(^ was then completed A 
M. took possession. After paying some of the 
instalments M. bo(^ame bkpt. : — Held : the cir- 
cumstances showed that, as a matter of fact the 
sale to the wine merchant was only (^olouj’abh', A 
the transactic^n between bim A M. wfis really a 
loan upon the security of the hire-purchase agrec*- 
nient, A the agreement not having been r(^gist*eT*ed 
was void as against M.'s creditoi's, Maas r. 
Pepper, 1 1905] A. C. 102 ; 71 I.. .1. K. B. 452 ; 92 
L. T. .371 ; .5.3 W. B. 513 ; 21 T. L. B. 301 ; 12 
Mans. 107, H. L. ; aff(f. S. sub riom. IVIelldr’s 
Trttstee V. Maas, [1903] 1 K. B. 226, (]. A. 
Annotation : — Consd. .loliiiHon v. Been (1915), 81 L. J. K. B. 

1270. 

80 , .] — S. wished to buy siune goods, w hich 

w'ere to be offiu’ed for sale by auction. Tie ap- 
proached B., a money-lender, A asked for a loan 
to enable liim to do so. R. refused. Subsequent-ly 
B. attended the sale A bougtit t.he goods. A hii'c- 
purchase agreement, cont.a.ining a licence t.o seize, 
was then entered into between R. A S. in i*espect 
of tli(‘ goods, A the goods were d(4ivor(‘d to S. An 
execution being l(*vi(*d against S., tli(^ goods wcM'ci 
seized by the execution credit-oi's. R. put in a 
claim. In interplt‘ader proceedings in t.he count.y 
ct. tli(^ judge found that thc‘ tria^ inference from 
th(* fact*s w'as that the transaction betw'(»en R. A S. 
was merely a loan upon the security f>f the hiriv 
purchasi‘ agroomoiit, A t.liat the hire-pui*clias(» 
agi*oom(‘nt was a bill of sale A void for want* of 
registration; — Held: (1) (Litstt, .1.) t.he trans- 
action b(*tw'een B. A S. w^a.s a Ixaiu fide hir<^- 
purchase ; (2) (Atkin, ,1.) t.here was evidenci* upon 
w'liich the Judge could hold that* the transaction 
W'as really a. hmn by B. t*o S. upon t.la* securit.y of 
till* hire-purchase «agreement. — .I obnson v. Bioes 
(1915), 81 L. .1. K. B. 1276 ; 113 L. T. 275, I). i\ 

Assignment of vendor’s rights under hire-pur- 
chase agreement.] — See l^irt- l\'.. Sect. .3, 

*SVc, alsoy Nos, 95, 99, post. 


SiTH-sEf’T. 5 . — Lien. 

<SVc, graeraUyy Lien. 

81. Created by agreement — On goods in transitu 
at sea — & on bills of lading thereof.] — By an 

.agreement biitwi'en L., a merchant, A VV., a manu- 
facturer, for the supply of goods by \^^ to L., under 
which L. W'as to give bills of exchange t.o W. for the 
invoice price of all goods supplied to him, it was 
agreed that L. should shij) all goods so HUpplif‘d 
to B. of Shanghai, for sale on his account, that the 
lulls of lading for such goods should be sent by L., 
immediately on receipt to B., to wdiose order they 
w'ere to be made out, A that W. should have a 
lien upon such bills of hading A each shipment of 
goods in transit outwards, or in the hands of the 
consignees or any other })eT*sons : — Held : the 
agreement, giving to VV. a lien upon the bills ol‘ 
lading, etc., was not* a bill of sale. — Jle Love, Ea' />. 
Wat.son (1877), 5 Ch. D. 35 ; 46 1.. .1. Bey. 97 ; 
36 L. T. 75 ; 25 W. K. 189 ; 3 Asp. M. L. V. 

C. A. 
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Annotations: — Mentd. Kendal v. MarHholl Stevens (1883), 

1 1 Q. B. D. 35G ; lie Isaacs, Ejt p. MUes (1885). 15 Q. B. J). 

39 ; Hethftll v. Clark (1887), 19 Q. B. D. 553. 

82. In favour of agent — On goods of 

principal in agent’s hands.] — By an agreement in 
writing bet»ween a foreign mannfact.urc'r & his agent 
in E., it was provided that advances made by tlie 
agent should “ be covered & secur(‘.d by the stock 
of goods which shall be in his hands,” which the 
foreign principal bound himself not to let fall below 
a eert>ain value. The principal terminat/od the 
agency & contended that the agreement was a 
bill of sale <fe void for want of registration : — Held : 
( 1 ) th(‘ agi^eement gave no power to sinze goods, but 
only to retain possession of goods come to his 
hands ; (2) when the goods came to the agent’s 

hands lie had possession coupled with an agreement 
which gave him a legal, not an ecpiitable, right, & 
the agreement was not void as a bill of sale.- — 
Moinus V, Det,obbel-Fi.tpo, [1H02] 2 (Ui. 352 ; 01 
L. .1. Ch. 518 ; 00 L. T. 320 ; dO W. H. 402 ; 30 
Sol. .To. 317. 

A nnota/ inn Reid. T.ord v. C.. K. By.. [1908] 2 K. B. 54. 

aSV'c, fjcncrally, Aoency, Vol. 1., p. 550. 

Agreements conferring rightin eijuity to chattels. 
See Sect. 0, posf. 

83. In favour of person storing for storage 

& other charges — On goods stored.] — By an 

agreenu'nt in writing deft-s. gave a licunice to plt.f. 
tio st.oi‘c goods on t.heir premises, siil)j(‘ct to a 
li(‘n upon i.hem for the sum which pltf. agreed to 
pay tV:. for tdie balance of carriage or ot-lnu’ charges 
which might become due from ])ltf. to defts. 
I’lt-f. became indebted to defts. for sucli c-liarg<‘S, Ac 
deft-. r(‘move(l t in* goods from t in* pr<‘mises : — 
Jirld : t-li(^ agreciment was not a bill of sah*. — 
Si'EN(’En r. IMim.ANi) By. (^o. (1895), II T. L. K. 
512 ? 39 Sol. ,lo. 509, C, A. 

A n nofdfoHi : — Consd. Ijoi'd r, (K E. By., (I 9 (>S| 2 K. B. .51. 

84. In favour of railway company for 

money due for carriage — On all goods of grantor 
on company’s premises,] — A railway co. by a 
” ledg(‘r .agrecmient- ” oi)(med a credit, account 
with a coal merchant for the carriagi' of his coal, 
t-lu‘ CO. t-o have a- continual lien uyion t.h(^ coal con- 
V(*y<*<l on l-heir lines or being at ;xny time on 
ground rent-i'd of 1.h<* (;o. for all charg(*s due to 
t-lieni, iKi to l.)e at. libert.y to sidl iV: dispose of any of 
the coal to satisfy the lien, with tin* light to close* 
the* aceunint by giving one d.ay’s notice. By 
s(‘p;ir.ate agr('<nnent.s the co. let. t-o the merchant 
allot.nu‘n1-s wit.hin t-lu* railway yard for t-he ])iirpo.s<‘ 
only of sf-ackijig A: dealing with the* coal. The co. 
had the k(‘ys of t-he yard ga-t-es kcfit them locked! 
at certain times. ’Pin* pa.;jTnent-s being in arr<‘ar, 
tin; co. closed t.he account, loche^d t.h(*- gates, A:- 
dotained the coal: — Held: (1) the inference of 
fact from the circiitnst.ances was t.hat. both parties 
int-<mded the co.’s right of d(*tainer to be ])res<ii*ved 
A: if necessary t‘nff)re(‘d against the coal while in 
the railway yard ; (2) the ledger a.greement eon- 
ferriMl no licence to take possession of personal 
chatt-els or charge or ecpiit-y thereon A:- was not. a 
bill of sale. — B beat Ea.steun By. r. J^ord’.s 
Trustee, [1909] A. C. 109; 78 L. .1. K. B. 100; 
100 L. T. J30 ; 25 T. 1;. R,. 170 ; 10 Mans. 1, H. L. ; 
revsg, 8. (T. stdy nom, TiOiiU’s Trustee i\ Gb-eat 
Eastern By., [1908J 2 K. B. 51, 0. A. 

Annotation ; —Mentd. Tilley Bowman, |1910] 1 K. B. 745. 

85. Common Law lien for unpaid purchase- 
money.] — On the sal(" of certain ironworks to 
a CO. it was agrc'od that a mtge. should be given 
to th(^ vendors to secure payment of the purchasc'- 
inoney. No i»itge. was given & the purchase 
was not completed. The eo. having gone into 
liquidation the trade fixtures were claimed by the 
liquidator : — Held : the vt'udor’s Ihm extended 


to trade machinery which was affixed to the free- 
hold, &, the lien being given by law, & there being 
nothing which could be registered, 1878 Act did 
nof. apply. At f.he veiKh)rs were entitled to the 
fixed trade macliinery. Uv. Vulc an Ironworks, 
1/ri). (1888), 1 T. I.. B. 312. 

86. No document signed by alleged 

grantor.] — W., who ca.rried on busine.ss with his 
son, by bis will gave his son, whom In* also ap- 
pointed one of his trustees A: exors., the option 
of purchasing at a fixed i>rice W.’s share in the 
business. The son, after W.\s death, elected to 
purchase. At paid pari, of tlie purchase-money, but 
before the residue of it was ])aid became bkpt. 
The receiver, in an action to administer W.’s 
estate, claimed to have a charge^ upon certain 
.stock in the poss(‘ssion of f.he son for the n^sidue 
of the j>iirchaso-money due to W.’s estate as 
against the trustee in bkpey. of t.he son ; — Held : 
as there was not any document, signed by bkpt. 
which could bc' registered as a bill of sale Hills of 
Sale Acts did not apply . — Re Webber, Ex p* 
Slater (1891), 04 E. T. 420. 

Annotation .-—Mentd. Ue Ginper, Kx p. London A: Universal 
Bank (1897), 4G W. B. 14 4. 


Sun-SEC’T. (). Pl.lOIMUO. 

87. By handing over invoice & delivery order 
— Goods bought on credit.] — Wliatever docu- 
ments are includ(‘d in the expression ” bill of salt's ” 
as defined by Bills of Salt* Acts, t.hey must- still, 
by ftirct* of 1878 iVet-, s. 3, be limited to documents 
” wbei*t‘by the holdt*r or gra-ntet* has power to 
seize or take posst'ssion of any pt-rsonal ebat-t.t*ls 
comprised in or math* subjt‘ct. to such ” document ; 
A: t-he Acts tit) not include lettei*.s of hyi)othecatlon 
aceoinpa-uying a deposit of goods or pa-\\'ntlcketK 
giv’t‘n by a pawnbroker, or in fact any ttase when* 
the object elTect of tlie transaction are immedi- 
ately to transfer the posst^ssion of t-lie chattels 
from the grantor to the grant.ee, 

A tradt^r, wlio rt^quired an advance of £500, 
dt'posit-tal wdth his bank the invoitst* of goods 
bought by him on eretlit- A: consigned to him by 
rail, A: gave t.he hank a delivery order direet.t‘d to 
the railway eo., rt*(piiring the co. to liold the goods 
to the order of the hank. On arrival of the goods 
the co. sent tlie usual advice note to the bank 
•stating that t.lusy held the goods tA) the order of 
the bank. Tlie £500 was then advanced, A a 
minute of tin* transactit)n, st.atlng the rate of 
interest on the atlvance, t-he tei-ms on which the 
goods were t-o he l•(‘de(^med, etc., was (‘iitered in 
the bank ledger. A: was sigm‘d by the trader A: 
st.arnj)ed. Eleven months afterwards t.he t.i-ador 
became bkpt. : //c/d ; as the effect of the 
transaction was imm(‘diat.i4y to transfer the 
posse.ssion of the goods to the hank, t.he delivery 
order A: minute did not require registration as a 
bill of sale, A: the Utle of the bank was good as 
against tlie trustee in bkpey .^ — Re Hall, Ex p. 
Close (1884), 14 Q. B. I). 380; 51 L. .1. Q. B. 
43 ; 51 E. T. 795 ; 33 W. K. 228. 


Annotations : — Consd. He Cnaiiinghairi, Attenboroiierh'H 

Uu.se (IS85). 28 (’h. I). ()82 ; iiV Ilauhviek, Ex j). Uubbard 
(188()), 17 B. r>. G90. Expld. & Apprvd. /iV TownHend, 
Ex p. ITirsons (188G), IG g. B. D. 532 Consd. Dublin 
City Distillery v. Doherty, [1911] A. C. 82;{. Refd. Crififl? 
V. National (liiardian Assee., [1891] 3 (Jh. 20G ; London Ac 
YorkshircBankr. White (1895), 11 T. L. K. 57U ; Withers 
V. Berry (1895), .39 Sol. .To. 559. Mentd. lie Standard 
Maiiiifaetnring Co. (1891), GO L. .1. t'h. 292. 


88. By handing over delivery order.]— Pltf. 

applied verbally t.o defts. for a loan, offering as 
security certain furniture of liis then at a ware- 
house in his name. Defts. made the loan to pltf., 

c 2 
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Bills op Sale. 


SfcL 5 . — Powers of aHorncy, miihoriiles^ orlicpyicps io 
iakc posspssio7i as senirity for any debt: >it4h-sppis, 
i\ iX: 7J 

wlio j^tive a promissory noit* for tlio amount, 

(V- also signed a memorandum by wbieJi lie ngi*t'(‘d 
to pay inter<‘st on the amount of the. note if not 
paid by the stipulated time. On tin* same day 
pltf. signeil &- handed to the warehouseman a 
delivery order, requesting him to “ deliver to 
defts. or tluiir order “ all property warehoused 
with you in my name on payment of your charges 
- •Held : the delivery order was not a bill of sale, 
the whole transaction being one of pl(‘dge, A: the 
elTect of the delivtuy order being (iquivalent to 
actual j)ossession by defts., the pledgees. — GiiitJO 

V, National (Iuaudian Assuuanck Go., [18911 
8 Ch. 209; hi L. .1. (^h. 11 ; 01 J.. T. 787; 09 

W. K. 084. 

89. By handing over wharfinger’s warrant — 
Accompanied by memorandum of terms of loan.] — 

The secretary of a co., acting under jirojior 
authority, deposited with A., a pawid^roker, a 
wharfinger’s wairaut for four hundred cases of 
tin plates, which was indorsed to A.’s manager. 
At the same tiling tlie S(‘.cretary signed a memo- 
randum of charge on bcdialf of the co., which 
stalled that the goods were to be lu'ld as security 
for li2()0 interest-, Ac contained a ])owc‘r of sale : 
— Held : th(i mi‘morandum w'as not a bill of sale 
within 1882 Act-. Sernhle : the Act (.lid not apply 
where poss(\ssion of goods wius giv(m to th(' huider 
at the time of the borrowing. — /»V (^unninoham At- 
C(.)., I^TD., Ati'enbokou oil's (1885), 28 

Oh. U. 982; 51 0. .1. (h. 148; 52 0. T. 214; 
83 W. It. 387 ; 1 T. 0. Ji. 227. 

AnruiUtl'umf^ : — Expld. lie Townst*n<l, Kx p. I'jii'soiis (ISSU), 

10 Q b. D. Gousd. />V Coal ( o-op. Soc., (». N. by. (’o. 

V, (k)al Co-op. Soc. (IHU.O), 2 Mans. 021 : Dublin 
DlHtillery r. Doherty, 1 11)11 1 A. ( ’. S2:i. Refd. Jic Hardwick, 
J^:x p. Ilubliard (ISHO), 17 Q. D. D. 01)0. 

90. By deposit of goods^ — Record of transac- 
tion — Giving power of sale in case of default.] — 

Whe^re goods are ])ledged as secuiit-y f(n’ a loan A: 
deliv('red to the jdedgee, a d(jcument. sign(‘d by 
the pledgor, rt‘cording the transaction A: regulat-ing 
the I'ights of tlu‘ pledgee as t.o the sale of t-lu; 
goods, is not a bill <jf sale . — Pc IIahdwk’K, Px p. 
Hubhaim) (1889), 17 il K. D. 990 ; .55 L. .1. (h B, 
490 ; 59 J.. T. 172, n. ; 35 W. K. 2 ; 2 T. 1.. It. 
904 ; 3 Morr. 219, (’.A. 

AnwitaiUms : — Expld. Pc Staiulurd MunnfacturinK Co., 
fl8i)lj 1 Cii. IJ27. Apld. WilkiuHoii v. Girard (1801), 7 
T. L. K. 215(1; Cliarlcworlli r. Mills, IIHP2] A. V. 2:n. 
CODSd. MorriH r. Dclob])el-Flipo, 1 J 85)2] 2 Cli. 352 ; lUiniKuy 
r. JVlarprrelt, fl.S9-JJ 2 Q. Ji. J8. Folld. London & Yinkshiro 
Jiank V. While (181)6), 11 'J’. L. H. 670. Consd. Dublin 
City DiKtillery r. 1 >t>hor1.y , 1 1 01 i 1 A . C. 823. Refd. Newh.ve 
r. Sbrew.'=ibury (1888), 2J Q. Ji. D. 41 ; Tiowker r. Wllliain- 
Bon (1880), Ci T. L. JL 382 ; Grips: r. National Guardian 
Ahhcc.. (1801] 3 Ch. 200 ; S])enccr i\ Mid. Ity. (’<». (1806), 

11 T. L. IL 408 ; Withers v. Berry (1806), 30 Sol. Jo. 
650; yaumlerH r. White, [1002] 1 K. B. 472 ; G. K. By. 
r. Lord’s Trustee, flOOOJ A. (J. 109. Mentd. North Central 
Wappon (Jo. r. M., S. & L. by. Co. (1880), 6(5 L. T. 766 ; 
Hilton V. Tucker (1888), 30 t'h. D. (5(50; Deverpes v. 
Handoinan, Clark, 11002] I (Jh. 670. 


91. -.] — Goods were pledged 
as security for a loan A: were delivered to the 
pledgee, A: an agreement was signed recording the 
transaction A: regulating the rights of th<'‘ j)l(‘(lg(*e 
as to t.h(‘ sale of t-h<5 goods : -Held : t-h(‘ a.gr«‘ement 
was not- a bill of sab*. VV^jUvINson p. Gihaud 
F iiEbES (1891), 7 T. \a. Jt. 2(i9. 

92. With letter containing terms of 

loan — Prior verbal agreement for loan & deposit.] 

■ — Pltf. verbally agreed to advance money to B., 
the latter agreeing to deposit, jilate as security 
for the advance. A lel-t.(U' eont-aining the t-erm.s 
of the loan was given to pltf., tin* advance was 
tlien made, A: at tin*, same time pltf. t.ook posses- 
sion of the plat.(*. The l(*ttor was not regist(*red : 
—HpUI : pltf.’s title did' not de])(*nd on t-ln^ letter, 
the transaction Indng one of pledg(* A: in(l(‘p(*ndent 
of 1882 Act. — BowivKit P. Wtltjamson (1889), 5 
T. L. B. 382, !).(’. 

93. By handing over key of room containing 

goods — Subsequent letter authorising lender to 
retain possession.]— In Nov., 1883, A. agieed to 
lend B. £2,500 on t.ho security of a- valuabb* collec- 
tion of prints &- engravings. On Nov. 10 A. 
advanced B. £1,250 on aeeonnt- of the bmn, & it 
was arranged between t.hem that the collection 
should b(* st.oj’cd in a c(*rtain room. A: on Dec. 21 
B. VTote to A. : “ tin* collection was moved in 

to-day. L. has the k(‘y which I plac(‘ (*ntir(‘ly 
at your disposal.” On Dec. 21 A. advanced to 
B. the balance of tin* bjan, tV on .Jan. II, 1881, 
B. wrote to A. : ” A'ou having advanced to me 

£2,500, 1 h(‘r(‘hy authorise you t.o r(*lain ]K>ssessi(.)n 
of my collection of engraved prints, now deposited 
by me in a certain room, t-lu*. key of which room 
is at pr('S(‘nt in yom* j)oss(\ssion oi* povi*!*. A: 1 
hereby acknowledge t hat you arc* to J•(*tain ]>oss(*s- 
siou of such })rints, (‘tc., until tin* whob* of tin* 
£2,500, with int(‘r(*st at 5 jn*!* C(‘nt., has b(*t*n 
r(*y)aid to you.” B. died insolv(*nt. A: his admini- 
stratrix disputed the validity of A.’s s(*c*ui*it-y, on 
the ground that t-hi* b*tt.er of ,lan. II const-it.ut-(‘d 
a hill of sale, which was void und(‘r 1882 Act, 
ss. 8, 9: — Held: thi* transaction wa-s one of 
pledge*, indej)(*ndont of the b4-t(‘rs. A: the Act did 
not applv.— JllLTuN V. (1888), 39 (-In D. 

999 57‘J.. J. Ch. 973 ; 59 J.. T. 172 ; 39 \V. H. 

792 4 T. L. B. 918. 

Refd. Bowkor r. Willinmstm (1889), 6 T. L. b. 

382. Mentd. Mills r. GhiirloHwniMi (1890), 26 Q. B. 1). 

Merris v. Dclnhhcl-l^'lipo (1892), (5(5 L. T. 


Sru-six’T. 7. Other Instruments. 

94. Instrument reciting prior sale— Purporting 
to be demise to original vendor — No sale apart 
from document.] — An instrurnemt reciting a sale 
of certain chattels by A. to B., of which sale 
there was no other evidence, yiurported to be a. 
demise of the chatt.els by B. to A. at a cert.ain 
rent payable quart.erly, with a yiroviso entitling B. 


PART 11. SECT. 6, SUB-SECT. 6. 

88 i. Py hnndiny over dxLirery war- 
rants .] — A (IlMtillcry co. pave, an 
security for advances, warrants niakinp 
the whiskey tlierein mentioned deliver- 
able to the holder of Hiicli warrant. 
The name of tlie holder was cntercMl 
in the hooks of the co. opposite* the 
nnnihers & particulars of the casks of 
whiskey, which still nmuiined in 
lossesBlon of the co. & were dealt with 
)y them. Wlien t.h('y sold the whiskey 
.hey cancelled the warrant, & erasotl 
Jie holder’s naiiie Jn theur hooks &; 
anbstltuted another warrant over otlu*!* 
whiskey as security to the crcditeirs : 
— Held : if the transaction created u 


valid jdedpe, the warrants weu-e veiid 
as not lieiup rcplstered under Jrish 
1879 A (it, s. 4.- DrUMN (’ITY Djs- 
'jii.F.KiiY, Ltd. V. Doiikkty, [ 1914J 
A. C. 823; 83 L. J. W C. 2156; 111 
L. T. 81 ; 68 Sol. Jo. 413 ; 48 I. L. T. 
116, H. li.- IR. 

e. lly deposit of horse for past ar aye 
- — To he held as security for payment 
thereof — ct' of aecoinmodulion note.]- 

A. placed a marc with B. to be pastured 
at a fixed price i>er month, for tin; 
payment of whieli it was apreed tlmt 

B. shoidd he entitled to liold lu'r. 
Lal,<*r A. obtained an Jw*.conimodation 
nob; from B., upon the imderst-andinp 
tiiat B. slionld Iiold the inure as Hccurity 


for payment of tJio note as well as tlio 
liasturopc, &, ui)on tin? furtiier express 
undorstandinp that if B. siionld ]>o 
called n])on to pay the note, t he animal 
should heroine his property: — field: 
the transaction wa«s one of jiledpe, 
ilid not falJ within (Jhattel Mortpape 
Act. — K eeluv t. l*OLno('iv (1902), 1 
O. W. U. 736.- CAN. 


PART II. SECT. 6, SUB-SECT. 7. 

f. Power of attorney — To sell <i* 
j)ay morlyaye debts.] - A. executed 
sev<‘ral cliattel mtpes. to secure in- 
dorsers of his papei‘, and afterwards a 
liovver of attorney to their appointee 
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Part H. — What Transactions are Bills or Sale. 


io enter & take possession if the rent siiould bo 
unpaid for ten days after any of the quarterly 
days of payment, or if execution should issue 
agfiinst the goods of A. ; — Held : the instrument 
was a bill of sale requiring registration. — 
v, aiBBiNS (1857), 29 L. T. O. S. 91 ; 5 W. U. 527. 
A7inotnlions : — Consd. C'oclirano v. Mattlieu'8 (J878), iO 
C’Ji. 11. 80, 11 . ; North Contral Wagon Co. v. JVJ. S. & L. 
j:y. Co. (1887), 35 Ch. 1). lUl. 

95. Hiring agreement — Giving owner power 
to seize.] — A trader liired household furniturii 
under a \vritten agreement, whereby he was to 
pay a wi^ekly rent foi* the use thereof, <fc was to 
insure same, ^ the owner w^as empowered to 
j'epossess himself of same upon the hirer becoming 
bkpt. ; — Held: 1854 Act had no application. — 
He Hawkins, Hx v, Hmkkson (1871), 11 L. J. Bey. 
20 ; suh nom, Kmpbison v. BAiiNE'rr, J/e Hawkins. 
20 W. K. 110. 

Aniwl((ti<)7is Mentd. Ur Couston, Kx ]). WutkiiiK (187.3), 

8 (!h. A]o>. o. ; Jfr .foiioK, h\r p. Covering (1871). 

.30 L. T. 022 ; (.^hapixll r. lliirrison (UNO), 103 ]i. T. 504 : 
Ur Tabor, Ux p. ( 'ork, 110201 1 K. 1C 808. 

See, also, Siib-sec.t. 1, nn/c. 

96. Licence io take immediate possession —As 
security for ioan — Possession taken subsequently.] 

— A licence lo an auction(3er to take immediate 
poss<‘ssion (jf goods, sell same, &, repay liiinst*If 
advanc(?s out of t.lie lU’oceeils, under which the 
auctioneer by arraiigenumt dtdays to take posses- 
sion for one month, is a bill of sale, tSc rt‘quir(;s 
rc^gisl ration. -Jlc Townsknd, h'x p. Pahsons 
(J«8li), , 55 L. J. Q. B. 137 

53 Ji. T. 897 ; 31 W. U. 329 2 T. L. B. 253 

JVloiT. .3(), Ck A. 

.InnoUtlion'i : - Expld. Ur Hardwick, Ux 27. Hubbard (18S(i), 
17 (^. li. 1). 000; Ncwlo^(‘ r. Shrewsbury (1888), 21 
Q. H. I). 11. Consd. iiV' Va(<'h, llufchcldnr i\ Vates (1888), 
50 L. 'J'. 17 ; IMills v. ( 'liarJcsworl !i (1800), 25 (^. 11. J). 
'121 ; (Irigg v. Nalioual (Juardian Asxco., 1 18011 3 Ch. 
200 ; Sauudei-h ?\ While, (10021 1 K. H. 472 ; (J. E. Hy. 
r. Lord’s Truhlcc, 1 1000 j A. ('. 100 ; Duhliii City DistiJlcry 
r. Hohcrly, (1014) A. C. 823. Refd. h'lirijor i\ Cobh 
(1880), 55 L. ,1. (). n. 187 ; Polbrook a. Asliby (1887), 
50 Jj. J. (L H. 370; iUorris i\ Hclobbcl-P'lipo, ll802j 2 
Ch. 352; linrcludl v. Thomiisoii, 11020] 2 K. IL 80. 
Mentd. h’r O'Sullivan, A> p. Hallor (1802), 01 L. .1. Q. H. 
228. 

97. Verbal agreement for auctioneer to pay 
out sheriff -Possession taken by auctioneer - 
Subsequent letter authorising auctioneer to hold 
possession.]- 4^hc owruo* of goods seized under 
a wi-it of Ji. fa. Nci bally agrciHl with an auctioneer 
that, iu ccmsidcration of his ])aying out. t.tic slicrilT 
tlit* auctioned* .should holiJ pos.se.s.siou of the 
goods, sell tluon l)y auction, pay t he baiaiice, 
if any, t.<» tJa; own(*i*. Tin* agreement was reduced 
into wjiting N t-he sherilT was paid out, Um* man 
in possession remaining in possc^ssiori for t.he 
aueiioiu'd’ ; JJchl : t he wj’it.ten agr(*(‘ment. was 
not an assuranee or lieene.e t.o take i»oss<*ssio?i, or 
in any otlu*]* i*es])eet a bill of sale, as it did not 


constitute the auctioneer’s title, & tlid not operate, 
w’as not intended to operatic, until the goods 
were actually transferred from sheriff to auctioneer. 
— CiiAHLEswoimi V. Mills, [1892] A. O. 231 ; 
61 L. .1. Q. B. 830 ; 66 L. T. 090 ; 56 J. P. 628 ; 
41 W. li. 129 ; 8 T. L. R. 181 ; 36 Sol. Jo. 411, 
H. L. ; revsfj, S. (k sub noni. Mills v. CuAUiiES- 
woimi (1890), 25 Q. B. 1). 121, 0. A. 

Aminiatinns : Consd. Morris v. Dolobhcl-Flipo, [1892] 2 Ch. 
352; Hanisay r. MargrcU, [1894] 2 Q. H. 18. Distd. 
Hubliii Cit.y HiKiillcry i\ Dolicrty, 1191-1) A. C. 823. 
Reid. Ci'igg r. Nalioual (Juardian Abhcc.. 1 1891 ] 3 (3i. 200 ; 
Withers r. Hcrry (1895), 39 Sol. .Io. 559 ; Clapham v. 
JvcB (1904), 91 L. T. 09; (L E. Hy. r. Lord’s TruHlec. 
11909] A. (’. 109; lie Lavey, Ux it. Trustee, 11918-19] 
H. & C. H. IK). 


98. Verbal assignment of goods in hands of 
auctioneer - As security for overdraft at bank — 
Subsequent direction to auctioneer to pay proceeds 
of sale to bank.] — Pltf. bank reciuired P., a 
<*u.stomer, to find further security for his over- 
drawn account. He verbally agreed to assign 
his linn's inten^sli in certain gocjds sent tc> 
auctioneers for sale ; afterwards he sent them 
writ.ten noticti of the assignnu^ut, in.struet.ing them 
to })ay ov(‘r proc(ieds of sal(.*.s to })ltf. bank : — 
Held : the notice was not a lieeiice. to take po.s.se.s- 
sion of personal chattels iis security foi* a debt. — 
London tV Yokksuiue Bank, IjTD. p. White 
(1895), 11 'P. J.. li. 570 ; 39 Hoi. Jo. 70S. 

99. Agreement for sale — Giving vendor power 
to resume possession on default.] — On a sale of 
furniture goods were a.ssign(*d by an in.strument 
which was a bill of sale within 1878 Act, A. con- 
tainc'd a promise by the x^urcliasor to pay the 
pui'chaso-monoy at a futdire date a. licemee to 
the V(‘ndor to I'esimie po,ss(‘ssion of tin; goods if 
the prii^e was not then paid :~HIeld : t he instru- 
imnit under which tlie purchaser accpiired tlie goods 
was not a bill of sale witliin 1882 A(tt. Stoi^ks 
P. WYlwon, [1913] 2 K. B. 235; 82 L. J. K. If. 
598 ; 108 L. T. 831 ; 29 L. it. 352 ; 20 Mans. 


129. 

Aimotai'om : ■ Mentd. Lcalic r. Slicill, 1 1 91-1] 3 K. Ji. I»97. 

See^ also. Hub-sect. 1, aufe. 

100. Deed of gift from husband to wife— Subse- 
quent deed of separation— & lease by wife to 
husband.] — A husband ».V: wife were iiit.(‘r(*sti*d in 
certain furnitun* as joint t.(*naMt.s or tejiants in 
common. 4’he husband by th*(‘tl of gift r(*gist.(‘re(.l 
under 1878 Act, s. 10, (;ouV(*yed all his interest 
in the fminture to tlu* wife. The decsl was luit n*- 
registered after the expiiutioii (jf live yeai*s as 
r(‘<iuired hy s. 11. Hub.sequeutly tlie liu.sband &- 
wife (3xe(’ut(‘d a d(;ed of s(‘paratio!i containing a 
clause by which tJi«3 wifii leascjd the furniturii to 
the hu.sband : - Held : the deed was not a docu- 
ment. “ wheri'by the grantee lias pow<‘r to seize 
or take posses.siou of ])ei’sonal cliatL'ls ” within 


to st‘11 and pay Ike debts: - 

Jlchl : Ibe inslriiim'Jil did not re«juJro 
r(‘glstral IVv’n’KHsox r. Jvj.\(Jsij.:v 
(18 78), 25 (Jr. 12.L -CAN. 

g. • — To la hr jtroprrly iu oft- 

sif/utncnl of chattels — I'oid for iraut 
of JiliiiuA - Au assigimieiil of elintielK, 
iu addition to l.lu* eouvoyanco of t.lio 
jiropei’l.y, eoutaiuod a pow ej* of H,14onie> 
lo t-bt* assigiiei' t.o take 8:. Jiold it, but 
wa.s voi<l tih ail assiguiiieul, for want of 
tiling Urld : t.lio assignee’s right 
could not b(*, susia.iued uiuler the power 
ol atloruoy. AN’ilson r. Kkhu (1899), 
18 U. ('. IL 179. CAN. 

h. Ualr oj <ntnrinu rre/LS- — (tin'ioj 
Iturrhascr poirrr io niter To pth'i' rarr 
ol crops.] \\'ber<‘ growing eiops were 
sold to a. pureiniHor by a w rilleu instj u- 
nieut. autliorisiiig him lo enter njani 
tlio laud for tjic purimse. of taking 
possession, tSo of putting a party in 


idnii’ge of tbcni ; Urld: as the 

pureb.^iser Jiad a<*(inired no estate iu 
tin; land, lu^ Iiad not sneb an iietnal 
jmssessjon of th<^ crops as dis|)ensed 
with the fU'cessity of regihlcring tlie 
bill of .sab!.- Stikuioa.n v. M’Cautnkv 
( 18(>1), 5 L. T. 27 ; 11 1. (’. J.. H. 59() ; 
9 Ir. Jur. N. S. 193. — IR. 

k. Order for rhaitrls — (Jirinu rra- 
dor power to sell in certain emits - 
Prior jtai/uictits to be roasittrred as rent 
ovl]/- -Uruislration necessary. \ Ki\(J r. 
Kkknan Xt Stkvkxs X: Henx.^^ (18!M), 
3 Terr. L. H. 2.51. CAN. 

95 i. IliriiKf aurcetnenl — iiiriny 
owmr riyhi of re-entry on defaiUl.] 

\ ^■ontra^•t by <leeil for t in! b'tting X: 
hiring of goml.s, part of wbicli already 
belong to the Jjirer, witli a di'claralion 
Uiat. none of such goods have bei'u 
sold or belonged to tlic Idrer, X: con- 
taining a clause of re-entry on default 


of payment, is a doeumeiit wldeJi 
r(‘( J uin!s regist rat ion . ( ) ni k \t a n H oTin, 

Co., L’ri). r. Tiiomsox (1879), 5 V. L. H. 
185. -A US. 

95 ii Oii'iny <ncnn power io 

reinocr chattels ni any time.] JL ma.de 
a verbal sale of goods to pltf., wJio 
jiaid biin part of the price. I’ltf. then 
CNeeniteil a lease* of tin*, goods to IL, 
who e.ontiuned in apjiarent possession 
tluireof. 'J’lni leajse gavi! ])1t f. power 
to remove any part of the goods at 
any time: -Held: the lease w'us not 
a doeument re<iulnng registration.- ■ 
Esvoi'K r. (li;uMr.v (189.')), 4 H. (). ]{. 
111. -CAN. 

1. Ayreement io supply yoods ~ ~ 
Uiriny vendin’ jiower to resume jiosses- 
.S/ 0//.1 On sale of goods upon credit 
1,0 a t.rader, the pnrehaser eoveiiantcd 
by deed with F., a clerk of the vendors, 
to buy all his goods from thorn, 6c 
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Bills of Sale. 


Sed, — Powers of aUortiey^ author or licences to 
take possession as security for any debt : Sub'Sed, 
7. Aer;/. (>.] 

1878 Act, 8. 1, as the wife was in possession of iill 
the furnitui*e. — W ithkus r. Behry 1895), 89 
Sol. Jo. 559, I). C. 


101. Mortgage o£ land & Axtures — No power to 
take possession of fixtures apart from land.] — 

At the date of a intge. there was annexed to uie 
land cci*tain tr<ado machinery, which was not 
expressed to be dealt with by tlie nitge., or even 
mentioned therein, 'rhe intgc;. deed contained a 
proviso that the powers contain(‘d in (Conveyancing 
& Law of Property Act, 1881 (c. 11), s. 19, should 
be exercisable without starving the notice requir(*d 
by 8. 20 of that Act< :-~-IIdd : therii was no right 
in a intgee. of Iroehold land to sell fixtures passing 
by his mtgo. in the absence* of an exjiress power 
enabling liiin to do scj, A Uk* mtge. was not an 
authority or licen(je i>o seize or tcake i)ossession of 
personal chattels, A Convcjyancing A Law of 
Property Act, 1881, s. 19, did not authorise the. 
mtgee. to sever fixtures A sell them apart from 
the land. — lie Yates, Batcheldor v. Yates 
(1888), 88 Ph. 1). 112; 57 L. J. (h. 097 ; 59 
L. T. 47 ; 80 W. K. 503 ; 1 T. L. B. 888, C. A. 

Annolatiom Apld. CJiainHoii v. Coles (1S8B). Q. P. I>. 
JO.O. Consd. /O: Lusty, VO p. Lusty v. Ollleial Jfeeoiser 
(I8S1J), 00 L. T, KiO. Apld. J^c Brooke, lirooke i\ lirooke, 
11 8.14 J 2 Ch. (500. Consd. Siimll v. National J*r<»vineial 
Bank of Eiifflaiul, [18041 1 Cli. 08(5. Folld. Johns v. 

L. J. Cli. (nri. Refd. Steveus v. IVIurston 
(1800), 00 li. J. Q. fk 102. Mentd. ^Vest liondou Syndioate 

LeJmA - Q‘ 8. 507 ; Jiorn r. TurruT. 

11.50(1) 2 Ch. 211 ; 7»V Bofferstonc Brick Stone Co., 
Soutliull V. Weseouil), [lOlOJ 1 Ch. tlO. 

When mortgages of freehold or leasehold interests 
passing or including trade machinery are within 
Bills of Sale Acts. |—/SV Part l\^, post 
Mortgage of land & building materials thereon.]— 

See No. 95 , a?fte. 


Licence to seize after-acquired chattels.] — S>ee 

Part VI., Sect. 3, sub-sect. 2, A., post. 

Validity of bill of sale executed by attorney.] — 

Part V., Sect. 4, post ; Agency, Vol. I., pp. 
274, 278, Nos. 58, 98. 


Sect. 6. —AGREEMENTS. 

See 1878 Act, s. 4. 

102. To assign chattels — Followed by delivery 
of possession.] — An agreement to assign (diatttds 
to a bond fide creditor, followed by open delivery 
A possession of same, need not be registered 
under 1854 Act. — PiERCY v. llUMPHiiEYS (1868), 
17 L. T. 463. 

103. Followed by assignment & delivery 

of possession.] — In 1870, two traders, who carried 
on busim'ss in partnersliip, agreed, in considera- 
tion of past A pi’ijsent advances, that they would, 
on demand, assign to their father A brotliei* the 
business th(‘n carried on by them togetlier, witli 
the h‘as(‘ of their busiiKJSs premisc3s, wliicli lease 
was aftt*rwfli*ds de])osiied vvitli tlie lenders, A also 
Uie fixtures A their stock A utensils in tradt*, A 
it was provided that, if debtoi*s sliould repay the 
sum due with interest, th(*n tJie agi*oi*menl should 
be void, hut should they bti unable to repay tlu? 
sum due, then a valuation of the i^remises tluire.by 
agreed to be assigned should he taken, A t.he 
amount wlit‘i*eby such valuation should excised tlie 
sum then due should be paid by the lather A 
brother of debtors. In 1873, an assignmetit- wa.s 
made in accordance with t he agi*eem(.*ut, A the. 
amount whereby the valuation exceeded tin* sum 
then duo to tlnun was paid by t.Jie father A broil ler 
to debtors, who t'X pended same in paying certain 
creditors : — -Held : tlie assignment was not. an 
evasion of 1854 Act, inasmuch as possession of t lie 
property assigned was given at the same time tin*. 


tliaf E. slionld bo at, liberty, at aiiv 
tliiR? while Huch bUHiii(*sH was eoiTied 
ou, to eater into the place of bubiae.ss 
& take poHHeb.sloii of the jjrootlH A 
jireniisefl, A uiad tip ilw atfairb' ; — 
Held : this was aot siieli aa aj^reemeat 
as reti aired to be retfiHtered uader 
Chattel Mortoffe Act, L) eatible tlie 
veadors to hold as affaiast HabHeqtKuit 
partdiaserH with aotiee. — E jskkn r. 
IftrimuFouD (18()(5), 8 (ir. 9.— CAN. 

m. 0» purchaser's 

failure to coudurt business qmtperlu .] — 
Pltf. in 18(58 ji^Teed t,o sai)i)ly M. A S., 
dry ifouds dealers, witJi goods under aa 
agroeaieiit in writing that saeh goods 
should remain pltf.’s property, A that, 
should pltf. at any time consider 
that the bufliiicsb of M. A 8. was not 
being conduettMl in a proper way or 
to pltf.'s satisfaction, pltf. sboultl b(^ 
“ at liberty to take possession of oar 
stock, book debt,s, A other assets, A 
dispose of same, A after payment in 
full of any amount then owing to vou 
by us, whether due or to b<*coiiie due, 
the balance of the proceeds shall b(^ 
handed to us.’* The ogretMueut was 
not filed under C.S.N. B. 1(5(53(0.142): 
— Held : the agreement was ni^t 
within the above Aot. — Gaul'p 
Broj’iikius Co. v. Mouukll (10(57), 2 
E. L. 11. 5(51 ; 3 N. 13. Eq. Bop. 153. — 
CAN. 

n. Transfer of stock -in-trade - Giw- 
ing ijraniee power to take possession 
on default 1 — The transfer of a stock 
of goods from J. to G. oomduded : 

(i. to liold the goods in store, A 
wiiatevi^r goods may come in e.fter 
shall beconui the property of G, until 
G.’s claim Is paid In fall.' if 1 fail to 
I>ay any of th(» above-named notes, 
G. can take over possession of the 
business A all stock in the store at 


time of iiie failing to meet or pay above 
or aforesaid uamed imioH —field : 
tin* document eame within tlie tm’in 
“ hill of sale ” in 5th K. S. (o. (52), 
H. 1(5, A should have been tiled. — 
MANUilESTEll V. HILLW (lOUJ), 34 

N. 8. R. 512.— CAN. 


o. Letter giring aueibmeers S(dt 
right to sbtrk bought through thnn.\ — 
11,, who owed applts., stock -aiudioneerS; 
.1^1,171, sent them the folloning le-tU*r : 
“ (Jn looking over my aceoant.s J 11ml 
I owe you a coasiderablo amount, A 
as J have two hundred cattle grazing 
at O. Avhieh wore bouglit tlirough you, 
I um giving you tho sole rigid to them. 
The amount the cattle cost is be(,wcen 
£1,00(5 A £2,000. 1 only ask that J be 

allowed to jockey the cattle off tlirougli 
your linn.” There was no evidemjt 
to show whether or not it, was the 
custom for stock-dealers to give such 
lett-ers to auctioneers J/cld : tin 
letter was an instrument, by way ol 
KCeurlt.y wit bin Chattels ^’ransfer Act, 
188}5, s. 2, A was not within tin 
exeeptions (e) or (li) to that sect,.— 
Williams A Kkitle v. Hakdi.nh 
((J1'’FICI,VL Ahsiunek of) (1(508), 2? 
N. Z. L. U. 871.--N.Z. 


101 i. Mortgage of land tt* JLvlures — 
A'o power to take posse^ssion ojf fixtures 
apart from land .] — An iiistnmioiil con- 
veying an interest in lauds, A also 
fixtures thereon, does not roquin^ to 
be registered under 5th R. 8. N. 8. 
r. 02, A there is no distinction in this 
respec.t, between fixtures covered by a 
Heensoe’s or tenant's mtge. A those 
covered by a mtgo. jiiadc by tlie 
owner of the fi;e. — Wajiveu e. Don 
(180(5), ‘2(5 8. C. li. 388."— CAN. 

101 ii. . ) — (1 took a lease, 

of building ground on which he erected 
a shop, in whiefi he carried on the 


trade of a idicmist A druggist, lia\iiig 
htt,cd up t lu^ premist's Mith suitable- 
trade fixtures, all of nJiieh were 
admittedly capable of being detached 
w’lthout injury to tlie fn*eliold. Afti-r 
the annexation of the fixtures 
mortgaged the premises, lu tin* mtge. 
tlie iia.reels were simply de.scrihed us 
“ tmildiug ground ” with boundaries, 
etc., as in the lease, omitting any 
s]»eeilie mention of the fixtures: 
Held: the mtge. did not t!ome witliin 
Jtllls of 8ale Acts, —lie Cai.veut, 
I1808J 2 i. B. 5(51.-- IR. 

q. Lieu little,— (firing graniee power 
to resume possessitni on defoiilt.]— Thr, 
owner of inunufu^d ured articles, xvhicli 
were in his possession free from any lieu 
for tile unpaid portion of t he imrchase- 
monuy, signed a lien note iu favour of 
deft., the maiiufueturer, eontuining a 
statAMiient that the property in the 
goods was to remain in deft, until 
paid for iu full, A that on default tlcfl,. 
might enter A retake them. Tho lien 
note was not registered under (53 A «4 
Viet. c. 31 '.--Held : for want ot sueh 
nigistration, the lien note, being an 
instrument to operate lis a mtge. oi 
goods which remained in delit.or’s 
poss<*sHioii until his lissignment for (he 
benefit of his creditors, w’as null A 
void as against bis creditors.- -Cox v. 
SoilAOK (1(5(52), 22 C. L. T. 188: H 
Man. L. It. 174.-— CAN. 

— NVr, gemrallUt Lien. 


PART II. SECT. 6. 

102 i. To assign chattels -Future, 
crops.]— lly a cbal.tel mtge. made in 
1893, it was agreed that all tlie crops 
of grain which the mtgor. might from 
time to time grow oxi the land, until 



23 
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deed was executed.— Cook, Ex p, Izaud 
(1874), 9 Oh. App. 271 ; 43 L. J. Bey. 31 ; 30 
L. T. 7 ; 22 W. U. 342, L. J.J. 

J a ludat io tis :~~Consd. /^e Hemiiiprway, h'x p. Haiixwoll 
(18S;J), 52 1 j. J. (3h. 737. Mentd. lie Barker, p'x p. Rilnor 
(1879), 1.3 Oh. D, 215. 

104 . In Instrument charging chattels with 

debt.] — A deed, by wliich debtor covenants that 
if the debt is not paid on a day nanx'd certain 
chattels shall be charged with it, tV: tliat he will, 
when required, assign tht?iu to the creditor as 
security, requii’es r(‘gistratiori as ii bill of sale. — 
Edwauds V , Edwards (1870), 2 (4i. J). 291 ; 45 
L. .1. Ch. 391 ; 34 L. T. 172 ; 24 W. K. 713, a A. 

AnitoifUions : --CojiSd, lie Roberts, Evans v. HobertH (1887). 
3« (Jli. 1). 196 : lie Monolithic Bldpr. Co., Tucon v. The 
(^o., n915J 1 Ch. 613. Reid. He Walden, Kx y>. Odell 
(1878), .39 Ij. T. 3.3.3 ; Salter r. Brooks (1879), l)e Colyar’s 
County Ct. Cases, 82. Mentd. Smart v. Flood (1883), 
19 L. 167 : lie. Standard Mann fad uriny: (.-o., Eji p. 
Lowe (1891), 39 W. K. 369. 

105 . After-acquired chattels.] — C. c'l' H. 

b(*ing, under an agreenxuit, t<enants fur a sliort 
])eriod of a theatre, with power to renew the 
l/enan(!y tV:. take a lease, (charged tht; a.g!*(‘ein<;nt, 
A tlu! lease to be exe(;uted in pursuance iliereof, 
vvitli the. payni(‘nt to N. of £275 by weekly iiLstal- 
nients of £10, & interest at the; i‘at(‘ of 30 per (UMit. 
prr an H uni, A cov(;nanteci with N. to charge tlu* 
fiu’iiiture brought or l-o })e bi'ought into the theatre 
with the payment of the money tlu‘r(‘hy secured. 
3’'h(" deed was not .‘ittes(»ed by a soJr. : -Held : 
the deiid wus in fact a bill of sale. — .Baohot'C ik 
Nuk.man (1880), 41 \u T. 787. 

Annoidtion : — Reid. C'rawcour w Salter (1881), 4fy L. T. 62. 

106 . To give bill of sale.] — An agr<‘ement to givi^ 
a bill of sal(j need not be registered under 1851 
Act.-' He BkoAdbent, Ex p. iloMAN (1871), 
L, U. 12 C(|. 508 ; 3() .1. I>. 1 IS ; suh nom. Black- 
burn r. iloMAN, Jtr BuoADBEN'r, 19 W. II. 1078. 
Aunotdidiiis : - Reid. AV .leaN< ms, Ew p. MaeUiiy, K.r p, 

Broun (187.3), 12 L. J. Bey. 68 : .lar\is v. .larvis (1893), 
63 L. ,1. Cli. 10. Mentd. Hr H'uirbrotber, Ex p. Ilardiny: 
(187.3), L. U. 15 E<|. 22.3 ; Hollinsliead c. Egan, 119131 
A. (3 561. 

107 . — ; — Parol agreement.] — A parol agicu.*- 
nient to give a bill of sai(* do(*s not I'equire registra- 
tion under 1878 Act, n. bill of sale given in 
])U)*suanoe of such au agreement is not void by 
ic^asuu of tlie uori-registratioii c4 the agreement. 

~ Er JIp:imin(jway, Ex p. IIauxwpill (1883), 23 
Ch. D. 02() ; ,52 L. ,1. Ch. 737 ; 18 L. T. 742 ; 31 
W. 11. 711, (\ A. 

Annotations Expld. AV .laokson ivc Bassford, 11906] 2 Ch. 
167. Reid. Jarvis r. .lurvis (1893), 63 L. J. Ch. 10. 

lOr Relied on as equitable assurance.] 

B. p irchased ceilain pat(*nts from .1., cV agrijed 
to i^ay ,J. royalties. At the same time B. lent .1. 
a sum of money, charged on leaseholds, trade 
fixtures, A chattels, with a i^roviso that/ B. might 
retain half the royalti(;s as a means of re])ay- 
iiient, A that if .1. became bkpt., otlxjrwise than 
at tlui instance of B., B. should be entitled to 
retain the whole of the royalties in ija-yment, A 
there was an agreement to execute a bill of sale 


of the chattels when reipiired. No bill of sale 
was registered or executed : — Held : the agree- 
ment for a bill of sale required registration. — 
Re .Jeavons, Ex p. Mackay, Ex p. Brown (1873), 

8 Oil. App. 943 ; 12 L. .1. Bey. (>8 ; 28 L. T. 828 ; 
37 J. P. 914 ; 21 W. it. 994, L. .1.1. ; subsequent 
proceedings (1871), 9 Ch. Apx). 301, L. C. A L. JJ. 
AnnoialiiniH : — iy)ld. He Steele, Kx p. (Joiniinp: (1873), L. H. 

16 Eq. 414. Reid. Edwards r. Edwards (1876), 34 h, T. 

472 ; He Walden, Ex p. Odell (1878), .39 L. 3\ 33.3 : Jarvis 

y. Jarvis (1893), 6.3 L. .1. Ch. 10. Mentd. AV King, Ex p. 

King (1876), 34 L. T. 166; Branloni v. Crllliis (1877), 

36 L. T. i ; Hr Britunr, 70’ />. (1877), 46 L. J. Bey. 

85 ; He Tlionipson, Ex p. Willimns (1877), 7 Ch. J), 138 ; 

He (Jarnnl. Ex p. Andrew (1879), 11 L. T. 562, u. ; He 

Harrison, Exit. Juy ( 1880 ), I I Cii. I). 19. 

109. — --.] —'J'radei's, in consieleration of 

goods bL*ing supplied to tliem by bj-okers on 
credit, signed a written document addressed to 
the brok(‘rH, by which 14iey undertook A agrecid 
“ to hold at youi* dispersal all om* stock uf soap A 
raw materials, A from time to time, wlnuiever 
reepured by you so U> do, to execute a valid A 
eflVctuaJ trausf(‘r A assurance of same 5 to you, 
t.o tlu* int-toil. that out of tlie ]jremist‘.s all claims 
A demands for the tiim* being owing from us to 
you may be fully jiaid A satisfied. ” 4'he sticurity 
was to bit a. coiitinuiiig one. The d<.)cumeut was 
ixiViT j*i‘gist/(Te(l, noi* was any bill of sale iwer 
executed. Some time afterwards, th(^ traders tiled 
a lifpiidatiun p<4itiou : -Held : the document not 
having b(u9i registej*<‘d, wa.s void against the 
trustee under tin*. li((uida.tiou. — Re S'rEELE, Ex p, 
OoNNiNd (1873). E. B. 19 Eep 114 ; 12 \ j . J. Bey. 
71 ; 38 .1. \\ St) ; 21 VV. B. 781. 

110. Not followed by execution of bill of 

sale.] — Au agreement/ to givii a bill of sale of 
chatt/cls by way of securit y for moin^) , nut- followed 
by a duly regist(9’(Hl bill of sale, must- In* regist-ered, 
in ord(‘r t-o confer a good tit hi upon tlie person in 
whoso favour tlie charge, is made*.— .lAR.vis v. 
Jarvib (1893), 93 L. .1. Ch. 10; 99 L. T. 412; 

9 T. L. K. 931 ; 37 Sol. Jo. 702 ; 1 Maus. 199; 
8 K. 391. 

111. To charge secured debt.]— -An agree- 
ment- t-o as.sign ur charge a d(.*bt- secured by a 
mtge. of chattels must be acconif)auicd by the 
same formalities as ai'<* essential l-o make the 
original security en'e.titive.— Jauvis c. Jarvis 
(1893), 93. L. J. Cb. 10 ; 99 L. T. 112 ; 9 T. L. R. 
931 ; 37 Sol. Jo. 702 ; J Maus. 199 ; 8 B. 391. 

112. Letter purporting to transfer chattels.] — 
Debtor on the eve of insolvency being pressed 
for payment by a creditor, wrot e a let-t-er purporting 
to tr.'irisfer t.o him liv(i huiidri*d tons of coals lying 
at liis wharf, the proiieeils of which Ini agreed to 
liand f)vej* to the crciditor till his debt was dis- 
chargi*d. TJm lettei* was registered under 1854 
Act : — HcUl : the li*tttir operated a 4 S an equitable 
assignment of thi* coals. — Re O’Brien, Ex p. 
^)NTAdU (1870), 1 Cli. i>. 551 ; 31 Ij. T. 197 ; 24 
gPl R. 309, C. A. 

Cases couCiiiTing right in la.w A not in cixuity, 
^'icc Nos. 93, 82, 90, ante. 


Mie whole principal & intc»‘ 08 t Heciirod 
by the nitgc. Hliould bo pL u, wliould be 
included in the nilifo., A that the intgor. 
w'ould from linio to t.liuc, upon request, 
execute Huoh further mortgage or 
iiitgCH. of fiiicb eropH to tlie intent that 
Huob crops should be elToetually held 
as a Hccuril-y for payment of tlui debt 
thereby socured : — IJeid : a ct. of 
equity would euforee the agreement 
to give the further seinu’ity A, a.ii 
iustrument creating only au equitable 
charge of such nature upon i)ropcrty 
not at the time in existence did lurt, 
before 57 Viet. c. 1, s. 2, come within 
R. H. M., 1892 (c. 10), s. 3, so as to 
require registration to make it opera- 


Uve as against an exeention crt'dit.or, 
A 1894 Act, repealing s. 4 of the earlier 
Act A Hubstitnting a new sub-sect., 
did not atteet a prior existing instru- 
ment. — Bank of British North 
Amkkica V. McIntosh (1897), 11 

Man. L. R. 503. -CAN. 

102 ii. “ AU as.Hets real tC’ 

iie.rsonal of eeery description.''] — 'Trad- 
lug eos. agreed in writing to mtge., 
besides certain spccilied projicrty, “ all 
their assets, real A personal, of every 
description.” The cop. continued to 
carry on their resj)ectivo burlinesses, 
A in the ordinary course of 
disposed of some of their assets. 


appi'opriated the proceciis to their own 
purpo-.os Z/r/<Z .* ( 1 ) the seoiirity 

was a lloatl ng socurlty covering future 
assets ; (2) the agreement in writing to 
mtge. was an iiLstrnmeut within 1889 
Act;. -Bank ok Nkw Zkahand v. 
(JuTiritiJS (Waltkr) a Co„ Ltd. (1897), 
16 N. Z. L. R. 484. — N.Z. 

s. IVith owner or lessee — To work 
mine or shares,]- -An agrocment creating 
an c(|iiitahle interest in ova to ho ininea 
is not an instniment requiring ixjglstra* 
tion under Bills of Sale Act. — Tuaveb 
r. Fokkks'L' (1908), 14 B. C. R, 183 ; 
42 S. C. R. 511.— CAN. 
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Bills op Sale. 


Sect. 7. INSTRUMENTS WITH POWER OF 

DISTRESS. 

See 1878 Act, s. 6. 

113. Attornment clause In mortgage.] — A migo. 
deed contained a clause, by which lor the purpose 
of securing tlie punctual payment of the interest, 
the mtgor. attorned tenant to the mtgee., A the 
mtgee, had a power of re-entry for default in 
payment : — Held : the att/ornrnent clause was 
not rendered void by 1878 &> 1882 Acts. — Hall r. 
CoMFOUT (1886), 18 Q. B. I). 11 ; 56 B. J. Q. B. 
185 ; 55 B, T. 550 ; 35 W. K. 48. 

AiLHotdlion :'-'0oii3d. He WllliH, h'x p. Keiiuedj' (188i<), 21 

y. B. D. 381. 

114. Mortgagee not having taken posses- 

sion.] — An attornment dauso in a mtge. of land, 
whereby, by reason of the relation of landlord 
& tenant tliereby ereaUnl, a power of distress is 
given to the mtgee. as seiairity for payment of 
interest in arrear, is a bill of sahj within 1878 Act, 
s, (), A the ])roviso thereof aj3idi('s only to cases 
in wliieh the mtgee., having previously taken 
posstission (3f the mortgaged premises, has demised 
them to t-he mtgor., <fc not to a case wluirti the 
demise is creaU^d by the mtge. dec^d itself. - Ue 
Wii.Lis, Hx p. Kenniody (1888), 21 (|. B. I). 384 ; 
57 B. .1. Q. B. (i34 ; 50 B. T. 740 ; 36 W. B. 703 ; 
4 T. 1j. IB 637 ; s^ib iiom. Re Willis, Kx p. 
Willoughby ije Rresby (Bai)y), 5 Morr. 180,0. A. 
AnnolatioHii : — Consd. IVlninford r. (’ollior (18i»0), 25 Q. B. D. 

27i> : Gruon i?. Marsh, [1802] 2 Q. B. 33(» ; lie lion tid wood 
tU)., Leo v, Boimdwood (./'olliory Co., [1807] I 

Ch. .373. Refd. Htcvciis r, IMarstori (1800), (50 1j. J. (}. B. 

102 . 

115 . .] — ^v. mortgaged preinises 

occupied by him. 44ie mtge. deed contained an 
attornm<*nt. clause, A a power of di.str(‘ss on non- 
payimaxt of rent by way of interest on the loan. 
Subse(|uently, by letter writt(*n to the mtgee., W. 
ackt\owl(‘dged that h<‘. liekl the mortgaged pnmuses 
as tenant at a weekly rent .slightly in excess of 
the interest under the mtge., admitted arrears of 
rent to be due, A undert.ook to deliver uii j>osse.s- 
sion at any time on four weeks’ notict* : Held : 
the attornment clause, A the lett(;r modifying it, 
W(*rti ])i]ls of sale A void for want of I'ogistratiou. -- 


(tUEKN V. Mailsh, [1892J 2 Q. B. 330 ; 61 B. J. Q. B. 
442 ; 66 B. T. 4 80 ; 56 J . P. 830 ; 40 W. R. 44 0 ; 
8 T. B. R. 408 ; 3(5 Sol. Jo. 412. 0. A. 

Anrwtalion : — Refd. Ue Jlouiulwood Colliery Co., Leo v. 

Uoiiiidu'ood Colliery Co. (I8i)(>), 75 L. T. 508. 

Relation of landlord & tenant not 

destroyed.] — Held : 1878 Act, s. 6, A 1882 Act, 
s. 0, cUd not render void the ordinary attornment 
clause found in mtges. of real property so lis to 
dtistroy the relation of landlord A tenant cirnted 
by it betw(-‘en the mtgee. A mtgor. —Mumfori) v. 
Collier (1890), 25 Q. B. i). 279 ; 59 B. J. Q. B. 
552 ; 38 W. R. 716, 1). C. 

Refd. Scohie v. Collins, [1895J 1 Q. B. 375. 

Before 1878 .] — Sec Sect. 5, sub-sect. 1, ante, 

-. j — Sce-y generally y Mortgage. 

Brewer’s lease.] — Sec Sect. 5, sub-.soct. 2, ante, 

117. Mining lease — Distress for rent — On chattels 
not on demised premises.] — A mining co. were 
lc.ssees, from separate Uissoi-s, at certtain rents A 
royalties, of two adjoining coal mines A. A B. 
There was no .shafts on mine B., A the co. woi*kt*d 
both mines by means of a shaft fni mine A. In 
each of t/he leases the lessor reservinl to hims(‘l£ 
express power to distrain for rent in arrear, not 
only upon chattels belonging to the l(\sst*(;s cin 14ie 
demised premise's, but also upon chattels bidonging 
to the lessees in or about- “ any adjoining or 
neighbouring collierii's.” Iji Oct., 1896, the lessoi*s 
of niinti B. levied a distress upon chat.tols belonging 
to the lessee's on mine A, :—Held : having regard 
to the nature of the demise A tht^ maiiiu'i* in 
which the minerals were worked, the' power to 
distrain upon chattels belonging to tlu' lessees upon 
adjoining oi‘ neighbouring mine's did not con- 
stitute the mining leaser a bill of sale, so as to 
require registration unden' Hills of Sale Aejts. - 
Jic Roundwooh Oolliery (k)., Bee v. Rounj>- 
wooi) Colliery Co., [1897] 1 (4i. 373 ; 66 B. J. (4i. 
186; 75 B. T. 611 ; 45 W. R. 321 ; 13 T. B. IB 
175; 41 Sol. Jo. 210, C. A. 

Ainiolalion , : — Mentd. VmiH'r's Kli'ctricul (VioKiup A ITcatiiig 

Appliances r. Tl)ori)e, [1!)151 2 (3i. 401. 

Sec, generally y Dis'I’he.ss ; Bandlord A Tenan'J’ ; 
Mines, Miniorals A (Quarries. 


Part 11 


Instruments not within the Expression 

Sale.” 


Bill of 


SIOCT. 1. ASSIGNMENTS FOR BENEFIT OF 

CREDITORS. 

Sec 1878 Act, s. 4. 

See, generally, Bankruptc’Y A Insolvency, 
Vol. V., pj). 105(> ei aetf. 


118. For benefit of certain creditors — But no 
creditor excluded.] — If a deed of assignment for 
the benelit of ere'dit.ors jmrport^s in it^s language 
to bo, A is inteiuh'd, foi' the bi'iietit of all the 
creditors, it is sutlicient to bring it within the 


PART II. SECT. 7. 

113 i. Aitornuicnl rUiusc in 
— A tenant exeeiiled a ot the 

nreiniscK in fa\<HU‘ <>C pltfK., the land, 
lords, eojiLiuninpr hlniself in aetnal 
poHSOHsion ul the preniises ; IJeld • 
the uttorninent elaiise A the distroHS 
elanse in the nitffe. (treated a tenancy 
at a lixod rent, A the nil^cc. was not 
avoi(le<l by Chatted Mortprage Act. — 
Tuesr A JjOAN Co. of Canapa v. 
Lawrason (1882), 10 S. C. R (579. - 
CAN. 

t. Deed diss<deino varlnernhip — 
Poieri'H of distress <(• e/itru — On default 
of lutunient of annuity to retiriny 
IKirlner,] — By <leed, dated Mar. t>, 
1883, inadt* bi'twiu'n O. of the one 
part, A A. of (Ih^ other part, the 
partnership theretofore subsisting bu- 


not registert'd as a bill of sale : — field : 
the deed of Mar. (5 was a hill of sale 
within 1879 Act. — C kanfiklp i\ Cran- 
FIKLD (1889), 23 L. It. Xr. 555.— IR. 

PART III. SECT. 1. 

1181. f \)r benefit of certain creditors 
— But no creditors excluded .] — A com- 
position ileed was e\e,euted by an 
insol ven(. for jiayinciit of Ids creiUtors, 
which, after reciting that it was 
intended to lie for tiio Ixmefit of all 
tlie creditors named therein, assigned 
the property of the insolvent to a 
triist<'(;, upon trust, to pay, ratably 
A proport ionalily, “ llie parties hereto 
wiio shall exeent.o these presents, 
within one ealeiidar montli from date 
hereof’*; -Held: this being an assign- 
ment in trust for the benelit of all 


tweon them was dissolved, A C, 
assigned to A. tlie premises A th(; 
stock-in-trade, goodwill, A chattels, in 
consideration of an annuity of .£400 a 
year for his life. The deed eontaliKMl 
po Wei'S diatrcisH A entry to C. in 

case the annuity sliould be in arrear, 
A also a power, after tlie deatli of A. 
in the lifetime of C. that if. at any 
time after tlic death of A., the annuity 
should 1)0 iu arrear for sixty days, it 
should lie lawful for C. to sell the 
premises, stock -in -trade, A goodwill of 
the business, A to nay thereout the 
<lebts due on aci'-ount of tiio business, 
including any money duo to liiin on 
foot of ins aunuil.y, A roLiin half (bo 
surplus for liis own lienelit, A pay (be 
otln'i’ lialf to tlie uxors, or udmiiii- 
slrators of A., A that thoreu])on (lie 
annuity should cease. The deed was 
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exception of 1854 Act, so as not to require rcj<isti'a- 
tion under tliat Act, although the deed does not 
appear to be executed by all the credi(»oi*s. — 
Genp:ral FuHNLsiiiN<} & Upholstery Co. v. 
Venn (180:1), 2 H. G. 158 ; 2 JSew Kep. 177 ; 
82 U. .1. Kx. 220; 8 L, T. 482; 9 Jur. N. S. 550; 
W. U. 750 ; 159 K. K. (tl. 

notations : — Expld. C-liiphatn v. Atkiuso!! (1S04), 4 H. &" S. 

730. Consd. Hadley r. Heetlom, IlSOaJ 1 Q. B. 010. 
Expld. Jic Alilx, Kt p. Truriiee, [1014] 2 K. 0. 77. Reid. 
J{. i\ Ciee.so (1874), L. H. 2 C. (\ R. lO.'i : Roldero v. 
Lfwidoii & Westiniiiyter Loan & lltscount Co. (1870), 
Ex. 1). 47. Mentd. lie RileA'H, Harper v. JlilcyH, 11903 J 
2 (Jh. 390. 


119. ,] — Deft. having recovered 

judgment of debt against 1^., P. executed a com- 
position deed under Ukpey. Act, 1801 (c. 131), 

s, 192, A made b(*tween P. of the lii*st part, jdtf. 
of th(^ S(‘cond pai-t, tlu* several pio’sons named 
in the schedule, etc., being cr(‘ditors of I^., of the 
third jKirt, whereby I*. 6c pH-f. covenanted to ])ay 
to each of the i)ai‘ties of the third part, 6c all 
oth(‘.r the creditors of P., a. composition of 2.s'. in 
th(‘ pound upon tiudr debts, 6c I*, tliereby assign(‘d 
all his goods 6c elTects to ])ltf. U[)on trust, to convert 
same into money A to apply the proceeds in pay- 
ment. of t.h(j costs of the trust, 6c then, in n^pay- 
uuuit to pltf. of all money paid by liim t/O th(i 
creditfors in tbe luatUu* of tlui composition, & to 
stand possessiid of t.he surplus, if any, in trust 
b)r P. absolutely. The deed contairu'd a r(4ease 
of P. from liis d(‘bts by tlie crciditcu's, A' a dctclara- 
tion tliat th(.i deed was intend(.‘d to operate as a 

t. i'ust deed for th(^ hiuiefit of creditors wnthin the 
abov(‘ Act, A to bi; binding on all tlui creditors, 
including non-ex (Halting 6c non-assenting c.rcditoj’s, 
A- that., so soon as tlu; re<iuisite majojity had 
execut.ed or in w’riting assent(‘d to th(5 de(‘d, it 
was int(*nd(Hl that it slundd be i*(;gister(*d urnhu* 
s. 192, in order that I*, might obtain th(5 j)rot.(?ction 
provided by s. 19S fjdd : althougli the (U’edit,ors 
had only a coviuiant. for th(; payment of 2.s’. in 
th(^ pound, A there was a ivsult-ing t.rust in tlu; 
surplus for tlie benc'tit <jf di^btor, yet neveil-heless 
it was a deed for tlie benefit of ercMlitors, 6c did 
not (H)me within 1851 Act. — .Iohnson v. Osenton 
(lS(i9), h. K. 4 Kxcli. 107; 38 L. .1. hlx. 70; 19 
L. T. 798 ; 17 W. 11. 075. 

J // not f/tt I o/s ."—Mentd. />V J^rior, h\r 71 . Oriuiilon (1809), 4 

('ll. App. 09U : E.\cliau^:(' Hank of Vurinuutli y. Hlcllicii 

(1883;, 3;’. \V. K, 801. 

420. ,] — A firm of tradci»s, Ixdng 

in insolvent circumstances, executed an tissign- 


inent to trustees of their st.ock-in-trade, inachiiuTy, 
A. other eiT(H;ts, ui)on trust, to sell A dividti the 
proceeds of sale amongst credit.o]*s who might 
execute the fissiguinent, A also, at tlu^ trustees’ 
option, amongst cr(‘diU)rs who sliould not execute. 
Tlie trustees W(ire t‘inpow(Ted t-o makt* aii allow- 
ance to debtoT*s, A to return their furniture to 
tluiiu. Th(* trustees also might., in their o))t.ion, 
pay debtoi*s th(» dividends wliich would otlu.Twise 
be payable to creditors who should not oxeeut-e. 
TJie trustH‘OS were not t.o be ariswerabl(‘ th(‘ one 
for the other, nor fm* any loss which might. hai>pen 
tt) the trust estate. 'Fhe assiguimint was (‘xecuted 
foi* th(i purpose of S(;lling the business of (hUt.ors 
as a going conc(;rn -Held : it was an assignimuit 
for the benetit of credit.oi*s witliin 1854 Act., 6c 
did not stand in need of registrat.ion. -Boj.heho 
V. UoNooN A We.stminsteh Loan A Discount 
Co. (1879), 5 Ex. D. 47 ; 12 L. T. 59 ; 28 W. R. 
151. 

JinoilaUirns : — Consd. Orci'n r. Hraiul ( 1881 ), Clal). A El. 

410 : Alusk(‘lync A C’oo];(‘ r. Sniilli, ( 19 () 3 J 1 K. H. ( 171 . 

121. Provided he assented within 


given time.J — Debtor Jissigned all bis personal 
est.ate to trust.(ies for the b(*nelit of Ids creditors 
by a d(H‘d j*(‘gist.(u*i‘d under Deeds of Arrangement 
Act, 1887 (c. 57), but not registered as a bill of 
sah;. Th(i dcnnl containiHl a proviso that no 
creditor should benetit who did not witliin tlu’ce 
mont.hs assent t.o the deed : Held : notvvit.h- 
standing t.he pr(^viso, the. deed wtis an assignment 
for tlie bendit (^f t.hcj creditors of t.lu'. person 
making sanus w'ithin 1878 Act., s. 4, A- did not 
requiie to be registercnl as a bill of sale,—’ Hadley 
A-80N V, Beedom, [1895] 1 Q. B. Hit) ; 04 L. J. Q. B. 
240; 72 L. T. 198; 48 W. R. 218; 49 Sol. ,lo. 
219 ; 2 Mans. 47 ; 15 R. 183, D. C. 

122. For beneOt of certain named creditors only 
— With resulting trust to debtor.] — being 
embarrassed, assigned his propert.y to L. A W., 
for the bcmelit of (“ortain cnnlitors named, being a 
selection of (k’s creditors, A them in trust for C. ; 
—IJcld: the assignineTd. was a bill of sale.--R. r, 
Cree.se (1871), L. It. 2 (\ C. R. 105 ; 43 L. .). M. (k 
51 ; 29 T. 897 ; 38 .1. P. 229 ; 22 W. It. 375 ; 
12 Cox, C. C. 530, C. C. It. 

^Innoialion Mentd. H. i\ Jliinipiujs, 1 191)1] 2 K. H. 89. 

123. Assignment to surety.]— A (hn d for 
the benefit of creditors under Rkpe^y. Act, 180J 
(c. 134), whereby debtor, in con.si deration of tJie 
surety’s joining liiui in signing pi'omissory notes 


the creditors of llio mso]\eiil, did not 
r«M|nire refristrution. — Asiimun v. 

'ri ITK (1837), 7 1. C. L. R. 91 ; 9 

ir. Jur. 440. — JR. 

118 ii. — .] — Held: assign- 
ments for the benolit of eredilors were 
nnt.il 48 Vi(d. o. 20 witliin R. S. O. 

187 7 (o. 119). WlllTlNU V. IIOVKY 

(188(;). 13 A. R. 7 ; suh iioni. llejVKV 
V. WlllTlNO (1887), 14 8. a. a. 31 3.- ~ 
CAN. 

118 iii. Chmujc of possvs- 

sion ,] — Assignment of goods & chiit.Uds 
fur berielil. of eroditors, ae-companied 
by delivery A a c.ontinuod change, of 
imssoRHioii. : wtudlior within Hills 
of Sale A(‘.t, 1893. — Douolas v. 

Sansom (1893), 1 N. H. Kq. Rep. 122. 
—CAN. 

118 iv. - — .] — -Assign* 

nioutfor the general benoilL of ci*editorH 
must bo ujgistored unless Ibore is a 
HUtlleient- (diango of iiossession. — H k- 
WAHl) V. Mitciikll (1831). 10 U. C. R. 
»33 11 U. O. It. (123. -CAN. 

118 V. S. l\ ii viiKis iSc WoonsiDKy. 
('O.MMKIWUAL HANIC OK CANADA (1838), 
10 U. (). R. 437. —CAN. 

118 vi. S. 1\ Mauixon V. JoSErn 
(1858), 8 C. 1*. 13. —CAN. 


c. 1 1!), 8. 0. — Hn, V. Sawvku (1803), 

2 Old. 1.— CAN. 

122 iii. Subjert to trust iu 

Janoui" of (dl creditor.'^. 1 'J'boiigli an 
assignment contains preferences in 
favour of e('rtaiii (jre<Ut.ors, yet if it 
iuedudes, subject to sueb ]»refereuoes, 
a trust in favour of all tbe a.ssiguor’s 
cnHlitors, it is “ an assigiuiu'.nt for Hie 
g(*uei’al IxMie.tlt of creditors ” under 
3t]i R. S. N. S. e. 92, s. 10, A: does not 
risjuin: an aflidax it. of tunia fidr.s.— 
Kiuiv r. (iiUHiiuLM (1890), 20 S. C. R. 
111.— CAN. 

a. For hrurfif of all creditors — • 
Further preferential a.ssiunuieuts.y - 
W. Mc(i.,O.McO., & N. Ji.. ky deeds of 
assigmuent (A., H. <fe assigned to 
pltf. all their real tS: juTsonal estate in 
truHt for creditors. The assignment A. 
was math'; for the general hencilt of 
(H’edil.ors. A' the assignment, s H. He ('. 
for the, henetit of eertai)i lueferred 
credit,ors, the re.sidiie only, if any, 
Ixang assigiKxl for tlu* hemsllt of 
ereditors gctnerally. Hi'aring (iven date 
wit,h the assignnuHits, the assignors 
ex wilted separate hills of sah* (i)., E. 
& E. ) to pltf. subject to the trusts 
eontuiuod iu tho deeds of assign meut. 


118 vii. - What pronertu nuiu 

be assigned.] — Hy a deed of assign* 
ment, t he I rustei^ was ('.mpowei ed to 
make payments out, of t,hc estate to 
all t li(5 eredit,ors who should execute 
tlu; do(Ml. All the onHlitor.s wlio chose 
to sign W(Te eaiabled to take advantage 
of t,ho deed ;—//(■/'/. .' t his was an 
assignment for the heuetlt of ereditors 
W’ithin Act No. 1103, h. 132. 

Under a deed of assigumeiil, delitor 
may be allowed to retain i»oss(5ssioii of 
jiart of his projierty, & it Is not neces- 
sary that all (iehlor’s firoperty .should 
he assigned to avoid tho AA*c.e,ssity of 
registering the deed as a'^Kl of sale. — 
Hkksto.n r. D(.)N.VLD8(iN^ (1892), 18 
V. L. R. 208.— AUS. 

122 i. For benefit of crrbtin mim'd 
cnuiilors onlp.} -An assigiiiaout of 
personal property iu trust to sell same 
A; apply the proceeds to t.he iiayniouts 
of deht.H due oertalri named creditoi*s 
of the assignor is a liill of sale within 
3t,h R. S. N. S. c. 92, s. 4 . — Akciiiuai.d 
a. IlirHi.K.v (1890), 18 S. (J. R. 110. — 
CAN. 

122 ii. — - Frefercnlial assiunnuoit,] 
—A iircforontial assignment is not, an 
“ assignment for tho general lienelit of 
all tho ci’otRlurs/’ within 3r-l R. S., 
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Bills of Sale, 


SecL 1.- -Asshjntticnlii for benefit of creditors, Sects. 
2, 4.] 

for the agreed composition, covenanting with 
the creditors to pay them such composition, assigns 
all his property to the surety absolutely, is not a 
deed requiiing to be registered und(.‘r 1S51 Act, 
s. 1.— llKRVOK V, Savaok (1807), 10 L. T. 358. 

Assignments void under 13 Ellz. c. 5.J— ,sVc 

Fraudulent Voidable (U)nveyances. 


Sect. 2. -MARRIAGE SETTLEMENTS. 

Sec 1878 Act, s. J. 

124*. Post-nuptial settlements & assignments — 
Not within exception.] - A post-nuptial settle- 
ment, made in consid(‘ration of natural lov<‘ tfe 
affection, is not a marriage sett-h^moiit wiiliin 
the exception in 1851 Act, s. 7. — FowLKJt v, 
Foster (1859), 28 J.. J. Q. H. 2U) ; 32 1^. T. O. S. 
29.3 ; 5 .lur. N. S. 99. 

Atin of ntion :~Con8d, Astilon r. Blacksliinv (1870), J.. R. 9 

Eq. 510. 

125. ,J — A married woman gave 

up to lier husband £500, held upon trust for her 
separate use, upon tlu^ undei*standing that th(" 
husband would settle his furniture u])on h(ir for 
her separate use. 'rht‘ husband assigned the 
furnitiu'e to a trustee to hold for the use A: }»<;nelit 
of his mfe, A the pro])erty remained in the joint 
possession of husband A wife. The assignment 
was not registered under 1854 Act/ :~Iilcld : t he 
assignin(*nt opijrated as a bill of sah; A" (^ame 
within the Act. — Ashton r. Hlackshaw (1870), 
L. K. 9 Kq. 510 ; 39 L. .1, Vh. 205 ; 22 L. T. 197 ; 
34 J. 453 ; 18 W. ll. 307. 

.'l/pMrrOo/i.s Consd. & Expld. A'c Kairlirolher, /l> p. 

Harding (18710, J., |{. 15 Eq. 22:i. Expld. Wright r. 

Redgrave (1870), H Ch. p. 24. Expld. & Apprvd. 

CraNveour r. Salter (I8S1), I8 (4i. 1>. BO. Consd. (’nsseii 

V. Cjmreh k;y (1884). 53 L. J. U. B. 335. Refd. Holliri.shead 

r, Egau, ( A. 5 HI. Mentd. tie Broad bent, PJj' p, 

Homan (1871), L. R. 12 Kq. 508. 

126. — - — Unless made in pursuance of 

ante-nuptial agreement.J—A post-nuptial settle- 
ment in pursuance of an ant(‘-nuptial agi’ooinent is 
a marriage settlement within the exception in 
1878 Act., K. 4. -(Jour c IKK, r. Uardji.i (1883), 27 
Sol. .Jo. 270, V, A. 

rr I k Apld. J\c Reis, A> jk Clougli, [lOOJJ 2 K, R. 

7u0. 

127. .j_la 1879 Ji. by }us 

marriage settlement eovenaiited to transfer all liis 
after-acquired pj*operty, (‘xceiit busiue.ss itssets, 
t/O the trustees of the settlement upon trusts for 
the benefit of his wife* A children, A aftei*wards, 
in pursuance of a notice S(‘rved on 1dm hy tin* 
trustees of his marriiigc set/tlennuit. In; transferred 
to them by two d(*eds his house A fur/dturi* : — 
Held : the decxl of assignment of the furniture, 
being executed in pursuance of the covenant in 
the settlement A being in the nature of a further 
assurance, wa.s a marriage settlern(‘iit witldii the 
except-ioTi in 1878 Act, s. 4, A did not r(;quir<; 
i*egistratioii as a bill of sale. -He JIeis, Hx n. 
(J].oufJji, 11901] 2 K. n. 709; 73 L. J. K. B. 
929 ; 91 L. T. 592 ; 53 W. H. 122 ; 11 Mans. 229 ; 


siib nom. He Keih, Hx p. Samuel, 20 T. L. 11. 547, 
C. A. ; ajfd., sub nom. Clough v. Samuel, fl906J 
A. C. 442, H. L. 

Aunotatinns : — Refd. ttv MagtiuH. tCr p. Salaman, 11910) 
2 K. B. 1049. Mentd. He Halt, Ex p. Green, 11912] 3 
K. B. (> ; Jir Midgloy (1913). 108 L. T. 45: lie Lind, 
Imlustrial.s Finance iSymlieuto v. JAnd (1915), 84 L. J. Ch. 
884. 

128. Apparent possession of husband.] 

— A wife, who had separate estate, agreed to 
purchase from lier husband some furidture A 
other p(‘rsonal chatiids belonging to him, which 
were in the house in vldch sb(; lived with him. 
Slie stipulated that a rec(;ipt for the imrchase- 
money sliould be; given to her, A instructed her 
soil*. t/O driJW t-lit! ix'ceipt. . Aft(‘r tlie purchase- 
money had been paid t.o the husband he signed 
a receipt wldeli t.he wife’s solr. liad prepared. The 
document acknowledged the ri;e<*ipt from the wife 
of the agreed sum, as the purchase-money “ for 
all my furniture, plate, (‘t.c., which I hereby 
acknowledge are now absolut(*ly ht*r property.” 
There was no formal delivery of the goods by the 
husbainl to the wib*, but/ tliey rinnained, as th(;y 
had previously beem, in tin; house in which the 
husband A tlie wife were living together. She 
subs(;quent.ly sent. ])art. of the goods to hen* own 
banker's, A the remainder were afterwards taken 
in execution i>y a judgment creditor of her husband. 
In an interpleader issue; b(*tween the; wife A t/he 
ex4*(Uition creditor Held : the wifi; had a 
sullicient possessiejii of tJie go(»ds t.o take the case; 
out of 1878 Act, for tin; situation of the goods 
being consistent v\'ith the*ir being in the po.ssession 
of either the; husband or the wife, the law would 
attribute t/he* iiossession to the; wife who had the 
legal title. — K aalsay v. Maruketp, [1891) 2 C^. B. 
18 ; 93 i.. .1. il B. 513 ; 70 h. T. 788 ; 10 T. L. H. 
3.55 ; 1 Mans. i8J ; 9 U. 107, V. A. 

Annoiatii>n» : - Apld. CUaphain r. Ives (1994), 91 L. T. (J9. 
Distd. /iV Bcis, Kj p. Clough, II90JJ 1 K. B. 451. Refd. 
lie Sattcrl lmaiU‘, Ex j). TruHlei; (1895), 2 Mans. 52; 
WithiTH r. Berry (1895), 39 Sol. Jo. 559 ; He JjUNcv, 
E.e p. Trustee, [1918-191 B. A* ( ’. H. 11(5. Mentd. lu 
Magnus, Ex J/. Salainaii (1910), 80 \j. J. K. B. 7 I ; Rogers, 
Eunghlut r. Marlin (1910), 103 L. T. 527. 

129. Ante-nuptial settlement of after-acquired 
property — Within exception.] — Under the trusts 
of an ante-miptial set-tlenieiit all houseliold goeids, 
etc., wore assigned to tla* wife A all after-acquireel 
j)ro])erty of a similar kind was te> be subject to 
the same; trusts -Held : 1851 A(;t did not. require 
the settlement to be registered. — Anon. (1875), 
Bit.t. ITae. (Jas. 19. 

Inclusion of after-aequirial property in bills of 
Stile generally, see I'ait V., Seet. 2, sub-sect. 1, 

A Fart Vf., Sect. 3, sub-sect. 2, A., post. 

130. Informal ante-nuptial agreement — Within 
exception.] — A memorandum of agreemiuit for a 
marriage settlement, although infornia.1 A not 
under seal, is n marriage settlement witJiiii the 
exception of 1878 Act, s. I, A is not a bill of sale. 
— Wen.man e. Lyon A (Jo., [1891] I (^. F. (134 ; 
(K) L. .1. B. 223 ; 04 L. T. 88 ; 39 W. ii. 301 ; 
sub nom. Lyon v Wj^nman, 7 T. L. B.. 219 ; affd., 
[1891] 2 (^. B. 192, a A. 

Annoiutum: — Cousd. He JUus, Exp. Clough, 11904] 2 K. B. 
709. 

See, also. No. 42, ante, No. 073, post. 


No lie* of the deeds of asslgument. were 
llled ; the hilis of sale were filed, hut 
wore not aceoiupanied with affidavits 
under 1883 Act, c. 11, s. 1. Deft., as 
snonn, levied on the properly included 
in t he lulls of .sale A assign] iients : — 
llcl(E’ (I) the as.signments referred to 
in the hills of sale JO. A E. were not 
mpiired to he filed as part of the 
instrument of transf]*]* : (2) neither 

the bills of sale nor assign tnents re- 
quired to bo aceomiianled with the 


ailldavit provhled for in 1883 Acts, 
e. 11, H. 1, tha,t eiiaetmeut only apply- 
ing to hills of sjtle for securing dchis 
or advances; (3) the a.sslgniueat A. 
did not jiMiuire to be lih*d, as it was an 
asHignim*nt for the general beneht of 
enslitors ; (4) the assigiumnitH B. At:, 
not being In the nature of d<''feasauc(!s, 
which are required to be hied, A the 
1)1 Us of sale K. A F. being absolute 
eonveyauees, A fully e.x pressing all 
that was material to their eharacter 


as siicli, the Aet in referemu* to tiling 
was suhstautially comi)lied with ; (5) 
assigmiuiut A. was good wit hout tiling, 
A D. was only auxllljiry to A. -Duukef. 
r. Flint (188(5), 7 R. A (_J. 487 ; 6 
C. L. T. 19. -CAN. 

b. AssiiPhtneni under (Udlrrlion Act 

-Not Mufjjeel to Hills oj Solo Act .] — 
FAIlLINfUiU V. INURAJIAM (191)9), 38 
N. S. R. 467.— CAN. 
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3.— TRANSFERS OF SHIPS. 

See 1878 Act, s. d. 

See ^ generally . Shipping & Navigation. 

131. Unfinished ship.] — In Auj?., 1874, A., 

having overdrawn his account witii his bankers, 
offered to give them a security over a ship, wliich 
he was then building. Two months later, A.’s 
account being still largely overdrawn, the bankers 
reqiKisted him to give them the promised security, 

he deposited with them the builder’s ci^rllffcate 
of the shii>, which was stiff unfinished, & the 
following day they put a man in jjossession : — 
1/cld : the deposit of the builder’s certificate was 
a good equitable mtge. of all A.’s ijroperty & 
intiM'est in the ship, cSc, although the sliip was 
uiifhiish(id, registration under 1854 Act was not 
necessary. vS()FIT..I 5Y, p. Hodgkin (1875), 
L. It. 20 Eq. 710 ; aub noni. Lie Hor^'rLRY, Ex p. 
VViNTKH, 44 L. J. Bey. 107 ; 30 L. T. 02 ; 24 
W. it. 08. 

.innotatitnis Reid. Ji(‘ KIOh, AV /). Thoday (1870), B4 

1j. 'r. 2(51. Mentd. He Wiiichaui Slupbuildiujf Boiler iV’ 

Sail Co. (IS78), ‘.id W. K. .'> 88 ; Bultoel iSc Coimorc v. 

Parker BulieePH TruHteo in Bkpey. (IBl(J), 32 T. L. U. 

UBl. 

132. Ship not registered under Merchant Shipping 
Act, 1854 (c. 104).] — A ship built in order to be 
sold to a foreigiK.T to be didivered to liini at a 
foreign poj*t, was assigned by Ii(;r builder to pitf. 
for a valuable consideration, und(‘r an agreeiiKUit, 
whicli was not in the form of a biff of sahi given 
by f<h<* above Act. 4’he as.signment was not 
registered, either* iimlei* tliat .\ct or* under 1851 
Act.. At th<‘ time of tie* assignm(‘nt the vessel 
had been comj)letely built. A liad been tried : — 
ffcld : the assignment fell within the iiroviso in 
1851 Act, s. 7 . — Union JIank of London r. 
Lfnanton (1878), 3 U. 1*. 1). 243 ; 47 L. .1. Q. B. 
lOtt ; 38 I,. T. t)08 ; 3 As]). M. 1.. V. 000, U. A. 
Anudiation Folld. Gapp i\ Bond (1887), 11) Q. B. D, 200. 

133. Dumb barge propelled by oars — Mortgage 
thereof.] — A dumb hin-gi* [)ro])ell(‘d b> oars, 
plying on tlici river Tliarnes A (tarrying goods, 
wares, A m(‘i*cha,ndise, witJiout i)assengei's, is a 
v(^s.sel within ttie excoirtion in 1878 A 1882 Aets. 
- O.vpp v. Bond (1887), 10 Q. B. 1). 200 ; 50 
\u J. (ci. B. 138; 57 1.. T. 137; 35 W 
3 T. L. B. 021, C, A. 

Annoiiftioti.s Reid. He Yarrow, Collins v. 

(18.^0), r»0 B. J. (B B. IS; Hv. VVulson, Hd 

Jvrreivur in Bkpey. (ISI)O), 20 Q. B. 1). 27 ; 

Tower Ah.si -Is Co., [1801] 1 Q. B. 1. 

134. Articles passing as part of mortgaged ship 
— Within exception.] — A mtge. of a ship pass(*s to 
the mtgee. under th<* word “ ship ” articles 
necessary to the navigation of the sliij) or to the 
prosecution of the adventure, which were on 
lioa, rd at the dati^ of the intge., A articles brought 
on boar<l in substitution for tliem subsequently 
to the mtge., A need not be rt*.gistert*d under Hills 
r Hale Acts.-~(V)L'rM.\N Cilvmueklain (J800), 
25 B. 1). 328 ; 50 L. .1. Q. B. 503 ; 30 W. li. 
12 ; 0 T. L. it. 350, i). U. 


It. 083 

\V<*y mouth 
p, Ollh-ial 
BecikuM/ r. 


Sect. 4.-~~TRANSFERS IN ORDINARY COURSE OF 

BUSINESS. 

See 1878 Act, s. 4 ; 1800 Act, s. I ; 1801 Act, s. 1. 

135. Letter of hypothecation by warehouseman 
— ^As security for advance.] — A., being a factor 
A warehouse keeper, by hitter of hypothecation 
pledged to B. certain wools to secure a siun of 
money. No delivery of the w"art*ants for thfi 
wools was made, but. a liromise f.o deliver them 
on the following morning w^as added at the foot 
of the letkir. After being pressed daily to deliviir 
the warrants, A. absconded. B. t.hereupon ob- 
tained from A.’s clerk, the k(iys of the warehouses 
A possession of the wools. A. was a few days 
afterwards adjudicated hkpt. : — lleld : the letter 
created a good tiquitable chargi*, A did not riiquirt; 
registration under 1854 Act. -He vSr.i^:E, h'x p, 
Nojrm Western Bank (1872), L. B. 15 Eq. th) ; 
42 J.. .1. Bey. « ; 27 L. T. ihl ; 21 W. B. 09. 

AumAatiotis : —HisidL. Re Steclo, Ex v- CoimiiiK (1873), 
L. 11. IG Kq. 414. Consd. He Huniilton Yoimg, Ex p. 
(*art.cr, |1!)05J 2 K. B. 772. Refd. Jtoevus v. Barlow 
(1883), 11 Q. B. I). GIO ; He Dali, Ex p. Chwe (1884), 14 
Q. B. 1). 38G. 

See, also. Part 11., Sect. 2, ante, A No. 110, 'iiosL 

136. Agreement to give bill of sale — As security 
for price of goods supplied by broker .] — He STEEiiE, 
Hx p. Conning, No. 109, aule, 

,\~-See, J'urther, Bart 11,, Seel.. 0, ante. 

137. Pledge by trader of stock bought on 

credit — As security for advance.] ; a 

pledge by ;i trader of stock-in-trade which he has 
bought on credit, A not paid lor, is not a “ transfer 
in tlie ordinary course of business of his tra.de or 
calling,” witliin tlie t*xception coiii-aiued in 1878 
Act, s. 4. —He Babl, Hx p. (UiOSE (1884), 14 
U. B. 1). 54 . J. Q. B. 13 ; 51 L. T. 795 ; 

33 W. B. 228. 

AnnotaUons : — Consd. He (Jiinningliam, Atteiihoreugli’K 
Gane (188.'»), 28 ('h. 1>. G82 ; He Hardwick, Ex p. Hubbard 
(188G). 17 Q. B. 1). G!)0 ; He Tewiisi'iid, Ex p. PaiHoas 
(1880), 10 Q. B. ]>. 532 ; Dublin (!ity Distillery v, Dolicrly, 
111)14 1 A. C, 823. Refd. UrifJTg t\ National (inardian 
Ahhcc., 1 1 81)1 j 3 Gli. 200; liOndoii cV Yiaknldrc Bank v. 
While (181)5), 11 T. L. B. 570 ; Withers r. Biu-ry (18!)5), 
31) Sol. .To. 551). Mentd. jfe Standard .Manufacturing (.’o. 
(181)1 ), 00 L. J. Gh. 21)2. 

See^ u/.se, lAirt. 11., Sect. 5, sub-sect. 0, ajite, 

138. Letter of lien by trader with receipts from 

person in possession attached — As security for 
advance by bank — Course of dealing.] — Bankers 
from tiim^ to time made ad\’ariC4‘s t(^ tj*adei’S to 
enable them to purchase gofids for shipment to 
the East., 'J’lie cours(; of business was for the 
tra<lei's to siuid the* goods to bleach(‘rs to be 
bleaidied, A afterwards they were rciturned to t/h(} 
traders oi* sent to packers to la* ]>acked for sliip- 
ment, A on the occasion of each advance the 
traders sent the* bank ii letter of li<5n acconq^anied 
by the bleachers’ receipts for tin* goods. The 
l<;tt-<*r, whicli was in printed form, was in the 
following term : ” We beg to advise liaving 

drawn a cheijue on you for li—* — , which amount 
tjleivse place t(T tin; debit of our loan account, as 


PART in. SECT. 3. 

134 i. Artirlcfi jidSKiiig as part of 
mued skip—lSIdp npislered -Ex- 
emption from registry. eld : tlio 
furniture, glasH, crockery, table linen, 
bedfl, etc., on board a steamboat used 
for carrying passcngei*H, passed under 
a mtge. of the vessel witli all her 
apparel, furniture, etc., as part of tlic 
vessel ; tft the mtge., Iieiiig of a 
rcgisttM’cd vessel, was exempt from 
registry under Ghat-t-el Mortgage Act.. 
~ 4 ‘AVION 0 , For (1800), 1) G. J*. 512. 

-CAN. 

PART III. SECT. 4. 

c. Sale of sioek -in-trade en bUte.] 
— Defts <iuestiouod tJie validity of a 


bill of sale to pltf., cm a number of 
grounds, one of i>1tf’s replies to wlijeli 
was tliat Bills of Sale Act did not 
atijdy, as this was a transfer of goods 
in the ordinary course of business, 
excluded from the- operation of thi* 
Acd , : — Held : the words ** transfer of 
goods in the ordinary course of busi- 
ness,” worci wide enough to imdude 
the sale of a stock -in -trade cn bloc.- 
(Tkkenbuuo r. Li-;n7. (JJ)()5), 12 B. G. B. 
3l)5.~ CAN. 

d. Agrcenieni to drlirer goods for 
.Hale —As .seenrity for admotecs.} A 
‘‘ working agreement,” by which the 
owner of a sugar estate borrows money 
of a morohant for the expenses of 
getting tlie crop & making tiio sugar, 


upejn itn agreement to delivej' to him 
till* sugar when made to sell on eoni- 
mission, iic- tc^ retain his debt out <d 
tlu' jn’oeoeds, eanuot bo eoiisldcrcd us 
a ” transfer of goods in I he ordinary 
course of husiiicss ” so as to be exenipl- 
froin tJie necessity of registration as 
a ))ill of sale under Trinidad Ordinance 
No. 15 of 1884 .- Thn-nant e. lb>vyAT- 
SON (1888), 13 A. G. 481) : 57 !>. 'J; I • 
111); .58 1.. T. 010, \\ G.-WEST 

INDIES. 

e. Peed giring lunik lien on goods 
held by third parly- As .Hcrnrity for 
I . —Ibnrer to .Hell floods on ac- 
fanlt Ordinary eonrse oj denliny .] — 

lA NT Banking Go. ok London v. 

Sj'orrEN (1877), 111. IL Eq. 586. — IR. 
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Bills of Sale 


tSrcL 1. — Transfers in ordinary course of 

a loan on the S(;cimty of floods in eourse of pro- 
])aration for sliipni(‘nf< to the hhust. Ah security 
fui* this advance we liold on your account under 
licni to you the under-mentioned ^oods in the 
liands of [liere followed a list of j'oods nairujs of 
hh'.achersj as per their rticeipt inclosed. These 
j'oods when j*eady will ship])ed t-o (%lcutt/a, A"- 
tli(‘ bills of lading: duly indt>rHt‘d will be handed 
to you, W(^ t)hen unth^rtake (-o l•(-*})ay t.he above 
advance ” : Qu» : wliidher the lett(.‘rs of lien 
wert^ “ transfers of ^oods in tie* ordinai'y course 
of a ti’ade or calling ” within the exceptions in 
187S Act, s. 4.~I\c Hamilton Young A: Oo., 
PJx p. ('AiiTKiL 111)05] 2 K. 13. 772 ; 74 L. .1. K. 13. 
005 ; 00 L. T. 501 ; .51 W. M. 200 ; 21 T. L. U. 
757 ; 12 Mans. 205, 0. A. 


Six i . 5. BILLS OF SALE OF GOODS IN FOREIGN 
PARTS OR AT SEA AND OTHER DOCOMENTS 
OF TITLE. 

See IS78 Act, s. 1 ; ISOO Ac!', s. 1 ; ISOl v\(d, s. 1. 

139. “ Foreign parts ** includes — Scotland.] — 
A hill of sale of ])ei‘sonal (chattels situate in 8<Jot- 
land, Ihougli i»uul(5 in Jhigtand A by a doinicihMl 
Englishman, ikhtI not b(‘ registered under 1851 
Act.- -(?()( rrr: r. .Iec ks (1872), L. It. 12 Eq. 507; 
41 E. J. (4i. 500. 

Menid. lU-itiMh SonlJi Africa Co. r. De Bcmts 

Cousolidok'd iMiiics, IIBJOJ 1 Cli. 36*1. 

140. Letter of hypothecation of goods in 
transit.] — T. applu;d to his bfinkers for an advanctj 
as against certain goods, which had been con- 
sign(‘d to him A- were Iben at sea, he d<*positing 
with them the indorsed bills of lading. Before 
making the advance the banker's required him to 
sign a letter of hypothecation, by which he under- 


took to hold thc! goods in trust for the banker's, 
& to hand over to them the proceeds, “ as A- when 
received ” to the amount of the advance : — Held : 
the goods not having arrived at the date of the 
execution of the hypothecation note, it came 
within the exception as to “ goods at sea ” c.on- 
tained in 1878 Act. — K. v, Townsueno (1881), 15 
Cox, C. C. 400. 

See, also. Part 11., Sect. 2, A Nr). 125, 

141. Letter of lien by trader with receipts from 
person in possession attached — As security for 
advance by bank — Course of business.] — Debtors 
pui'chased goods in England foj* sliiimient to India 
upr)n the order's of .'i lirtn tliere. The goods had 
to be sent to bleachers to be prepared, A for the 
purpose of paying for them debtoi's obtained 
advances fj*om a bank, to whom they gave letters 
of licui stating that tJie advances Avere loans on 
the security of the goods hr pi'oparation for ship- 
ment to the East, &- tliat as security for the advani-.e 
debtors held t.he goods tiheii in the liands of the 
bleachej's on the bank’s account A uud‘'r lien to 
them. The blea-chiTs’ receix)(-s for tlu' goods wei-e 
inclosed with tlu^ letters of lii'ii : field : the 
letters of lien came Mdtlun the (jxceptiorrs in 
1878 Act, s. 1, as being documents “ us(^d in t.he 
ordinai'y course of business as ]>r‘oof t>f the posses- 
sif)n oi* control of goods,” A were not. bills of sale. 
— lie llAMijiToN 5 '()UN(j; A (Jo., Sx p. Cakteh., 
[1905] 2 K. B. 772; 71 L. .1. K. B. 005; 02 
E. T. 501 ; 51 W. B. 200 ; 21 T. E. B. 757 ; 12 
Mans. 2()5, (.^ A. 


Sect. 0. DEBENfURES. 

Sec 1882 Act, s. 17. 

See, generally, (-UMPANIES. 

142. Application of Bills of Sale Acts Deben- 
ture.] — A CO. issiu'd (h^bentiires, vvhicii were a lirst 


PART III. SECT. 5. 

f. Bill made tU reoislered iu 

Enulnud- -Chattel a in Ireland. \ — A bill 
uC Hale liatiMl Apr. 10, 1870, \\as made 
ill England between two pernoiiH 
domiciled & leHideut there, ]*art of 
the cbattelH aHHigned were t.iMiijKU’ai'ily 
in Ireland the rent in England ; ife 
tlie instrument was rliily reifistered in 
England, thomrh not. in Ireluml, as a 
bill of sale. An Enj^lisli cretlitor of 
the (grantor obtained a jndjrineut in 
Enerlaud aKalust him, & haviuK enrolled 
It in Ireland, took in exeeution the 
cliattels in Ireland which had been 
assiirned Held : tin; bill of sah; was 
valid against the execution eivditor. 
IllCOOKKS V. II MtniHO.V (ISSO), 0 
L. It. Ir. sr», IR. 

g. Ih livery itutr ranis Advances on 
sveurity oj manufarlured uoods.\ - 
J'ltf. advanced moneys to the eo. on 
the security of their nuinufae.l iired 
Avhiskey b ing in the bonded warehouse 
of the eo. as follows ; On the occasion 
of each advaiiee the name of pltf. was 
entered in the <;o,'s stork-book oi)i) 08 jtc 
the jiart ienlars of wdiiskey intemled to 
bu j»lc(hred, and a deliiei’y warrant & 
invoice, isaeh eontainimr parthmiars of 
sm;h whiskey, were delivered to id(,f : 

-Held: ( I ) tile warrants did not require 
registration as bills of sale under Com- 
panies Ae.t, 11)00, s. 11, A: Bills of Sale 
(Ireland) Act, J.S7!), s. 1 ; (2) the 

warrantj> tramo within the c^lnss of 
dociimentH i‘xeluded from Bills of 
Sale (Ireland) Act, 1S70, s. 4, as being 
" documents used in the ordinary 
euurse, of business us i»roof of the 
possession or control of K‘*odK.'* 
J>oiij<:iiTV r. Kio.nnkpv, [1012J 1 J. It. 
:no. c. A.- IR. 

h. Shij>ninu receijd Jndor.sed to 
hank as security fur advance A~C. & Son, 
bought oats from jierHons who shipiiod 


of sale — (fitods laid as svciirily 
for advances.] — 1*. eurrieil ou husiuess 
in London, Melhom'ue, ^ elsewhere as 
u l) 0 (»lvselkT. I'lt.f., a bank, advanced 
money to J*. to enable him to carry on 
his business, to import, goods. To 
seeure tbt^ ndvanet's pltf. received from 
1’. t he. bills of la(lin|.r of consignments of 
books, the bills of lading being in- 
dorseil absolutely to it. Tim consign- 
ments on reaching MeDionijie were 
])laced In bond, &. the partie.s agreed 
under seal that whoii 1*. re(iuii‘C(l, for 
I ho pui'poses of his traile, auy of the 
books HO I’onslgiied, lie was to apply 
to ))ltr., it on giving an acknowlcdg- 
imait, to receive the i)ill of lading 
relating to such hooks, & obtain the 
hooks from the bond, in pursnaneo 
of the arrangement lie, obtained certain 
books from the bond, took them to his 
j>]ac(* of businesH, &, disjiosod of tbem 
there in the usual couisc of business. 
At tbe date of J*.’s bkpey. some of the 
books thus obtained from the bond 
were on Ills business premises for sale 
in the usual course of bis business. On 
that date pltf., as owner niidei the 
Indoi-sed hills of lading it us 1 *.*h 
jirineipal, seized thesi; books. P.’s 
debt to jiltf. at the time exceeded the 
value of the hooks seized. iJcft. 
ciaimed them as part of the bkpt.’H 
estate ; — Held : the circumstances in 
widcli I*. obi.Hined jiossession of the 
goods seized did not constitute that 
transaction a bill of sale within In- 
struiiienls Act, 18hb.--EKl)KKAl. Bank 
or Auhtualia, Ivij). ? Wiiitk (Tuus- 
TKK) (180.0). 21 V. L. 451.— AUS. 

PART III. SECT. 6. 

142 i. Apidieation of Bills of i 
Acts— DebeiUare,] -Debeiil.ures of an 
J neorporalAJd Co., creat.ing a charge on 
the co.’s uudertakiug 6c husiuess 6c all 


them to Toronto e.onsigned to their 
(the sellers’) own order, or to the order 
of some bank other than pltfs., sending 
the shipping ree<-ipt witJi draft, for the 
juice of tiie outs attached to (’. & 8on 
at 'J’oronto. The latter then took the 
shiiijiing reeeijil. to pltfs., who ud- 
vaiK’ed the money thereon to jiay t he 
draft., retnming t.he shijiping reeiijit 
1.0 ( '. iir .Son, for the jmriiose of olitain- 
ing the outs from the earrie.rs, after 
taking from tt 6c Sou a re<;eipt in these 
words : ** Ileceived in trust fi'om the 
1). Bank hill of lading for . . . bushels 
oats, &: 1 hereby undertake to sell llie 
projierty sjiecu'fled for the bauk 6c 
<‘.oliect tlic proeeedK of sales thereof, 
A: deposit same wdth tlie bank, in 
Toronto, to the credit of same, 1 
hereby aekuowiedgiiig myself to he 
bailee of tlie projierty for the liank.” 

il: Sou reetuved thc oats from tlui 
carriers & warehoused them, taking 
warehouse rcceijits in their own name, 
which they indorsed to jdtfs., who 
tlien gave uji the liallee reeeijit 
field : ChatUd Mortgage Act eouhl 
have no applicutioii, for wdien tlie 
oats first came into the jiosseKsiori of 
6i Son, tliey came charged with or 
subject to jdtXs.’ title.- Domlnio.v 
Bank r. DAVinyoN (1886), 12 A. B. 
Dt).— CAN. 

k. Seeurily receipt vmter Bank Act. 1 

— A roiidition of a policy was that “ if 
the subject, of iiisurauce he jiei’sonal 
jirojicrt.y, & be or become eneumbereil 
by a ebuttel nitge.” it siiould be void : 

— Held : a .sivurity reeeijit under 
Hank Act given t.o a liaiik for advances 
was not a ebattel iiitge. wit bin this 
condition. --(»i7fMOM) r. KinioLiTY 
BiKKMX KHIK iNHUKANt'K Co. (11)12), 
47 S. (’. it. 21(i.— CAN. 

l. Ayrecvient by bunk to permit 
debtor to take goods out of bond — For 
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Part III. — Instruments not within Expression “ Bill of Sale. 


charge upon its plant & stock-in-tracle. The co. 
was ordered to be wound-up. A: the official liquidator 
sold the plant &. stock-in-trade. A: clainie<l t.o be 
c‘nt.itled to retain the pi*o<^eeds tis against, a holder 
of debentures of t.he co., on tlie ground that the 
d(‘bent.ur(‘s had not been regist(‘red under the above 
Act, A: that t.hcy were void undtu* I87S Act, s. 8, 
against the liquidator of the co. Held : tlie Act 
had nothing to do ^dth the winding u]) of com- 
j)anies, At the debentures retained their priorit.y, 
although not registe.red under the Act.- hV 
Asphaltic Wood 1\\vkment Co., l/ri). (188:5), 
1b I.. T. 15b ; :^2 W. R. 1(1. 

Annoiatiov Refd. Kohh V. Army &■ Nav^v Hotel Co. (188C), 

34 Ch. D. rx 

Scr, furihrr. Part VI., post. 

143. .] — Debentures were issued by a 

CO. to secure £500, togetluii* with interest thereon 
at the rate of £7 per cent, per anttutn^ by W’hich 
the CO. charged with such payment all i(.s uncalh'd 
capital, sIkhIs, ])lants, jnachinery, stock-in-trade, 
timber, cuf^ & uncut. A: effects, Ar. all it,s ]iroperty 
botli pi’esent A:- fu(.ui*e : —Held : tlie debentures 
did not come within 1882 Act, s. 17 . — Wklsted 
At. (Jo., l/rn. v. Sw’ansjoa Bank, Ltd. 0889), 5 
T. L. R. :i:i2. 


Amiotations : — Apprvd. Hv HUwulard JUnniifa-oturinf? (^o., 
IIHJMJ 1 Ch. (127. Refd. G. N. liy. Co. r. Coal Co-op. 
8oc., llSJXiJ 1 Ch. 1S7. 

144. .1 — 1878 Act does not apply 

a debenture of an incorporated co.~ Bkad 
.lOANNON (1800), 25 ii. B. 1). :{00 ; 5b L. .T. B. 
541 ; 0:5 L. T. 387 ; 38 W. R. 7:14 ; 2 Meg. 275 ; 
suit Horn. Riud r. .Ioannon, 0 T. L. R. 407, I). C. 

Atinalulions Consd. («. N. lly. Co. r. Coul (’o-oj». Soc., 
ILSIKIJ 1 ('ll. 187. Folld. Clark v. Halm, Hill, |IU(lH| 1 
K. H. ()(i7. Refd. LV Stamlurd MaTiiifaclui'in^r (’o., [18911 
I ('ll. (»27. Mentd. CharinR Cross Hk'ctrieil y Supplv Co. 
V. llydniuJic JVivverCo., lOMJ 3 K. H. 772. 

145. Bill of sale given by company.] — 

Rills of sah‘ given by joint stock companies are 
within 1882 Aet. -AV ( JirNNiN({HAM A^ Oo., Ltd., 
A4TKNHoi{(»iT(jji’s (\ask (1885), 28 (li. I). 082; 
51 L. ,7. Ch. 448 ; 52 L. T. 214 ; 33 W. R. :787 ; 
1 T. L. R. 227. 


Anrutlationa :~~CorxB&. (4. N. Rj'. Co. v. (joal Co-op. Soc., 
118901 1 (.'h. 187; Dublin City DlHtillory u. Doherty, 

1 191 II C. 82.3. Refd. lie Hardwick. K.r p. ITnbliard 
(1881)), 17 (L H. D. 999 ; Itr Townsend, K.r />. Parsons 
(1889), 19 D. H. D. r):i2. 

See, now, (Jompanies ((\>tisolidation) Act, IbOS 
(c. Ob), s. b:{ (1) (c). 

146. — — Transfer of charge as security.] — 
Although a charge ujniii (.’hatt-ids by an incor- 
porated CO. for the registralion of whicli a statutory 
provision has been made by (Jompanies (Jlauses 
Consolidation Act, 1845 (c. 10), s. 45, or Companies 
Act, 1802 (c. 8b), s. 4.3, is not a bill of sale witliin 
1878 Act-, yet- a t.ransbd* of such a cliargt* as a 
securit-y for a dt‘bt duc^ from the m1-get‘. is not 
valid as a tdiai’ge on either t-lu* cbatt-ids or t-he 
debt, unhiss the formalities of Bills of Sah^ Acts 
are observed.- .Iarvt.s v. .Iarvis (ISIKI), 03 
L. .1. Cb. 10 ; 09 L. T. 112 ; b T. 1.. \i. 031 ; 37 
Sol. Jo. 702 ; 1 Mans. Ibb ; 8 R. 301. 

147. Extent of exception.]— 33ie effect of 
1882 Act, s. 17, is t-o render it unnecessary that 
a dc'beut.urt^ of an incorporated (U), should be 
registered as a bill of salt!.- Rkad v. .Ioannon 
(1890), 25 (L B. I). 300 ; 50 L. J. Q. B. 514 ; 03 
L. r. 387 : 38 W. R. 731 Mt‘g. 275 ; sid, nom. 
Reid v. .Ioannon, 0 T. I.. R. 407. 

AnnotatUms A.wpt\6.. Hr Sl-amlanl Manufiu'i uriiip: (k)-op. 
Co., [18911 1 Ch. 927. Consd. (4. N. Rv. Co. r. ( 'cal ('o-o]>. 
8oc.. [18991 1 Ch. 187. FoUd. Clark i\ Halm, Hill. [1998] 

1 K. H. 997. Mentd. (Uiariuix Cross Elect vii ily Supply 
Co. v. ‘Hydraulic Power Co., [19111 3 K. H. 772. 

148. .] — T1h‘ excci>tinn in 1882 Act-, s. 17, 

axiplies to t-bo debent.ui*(*s of any incorporated co. 
~ Re Standard Manitfaotitrin(j Co., 11891] 
I (Jh. 027 ; 00 L. J. Ob. 292 ; 04 L. T. 487 ; 39 
W. R. 309 ; 7 T. L. R. 282 ; 2 Meg. 418, L. A. 

AntKttafions Distd. C. N. Ry. Co. v. Coal Co-op. Soc., 
(IH99J 1 Ch. 187. Consd. efark v. Halm. Hill, |190Sj 1 
K. H. 997. Refd. Jars is v. Jarvis (1893), 99 L. T. 412 ; 
Richards r. Kidderminster Uvcrscers, Richards o. Kidder- 
minster C!orpn., |1899j 2 Cli. 212 ; Roundwood (.'olliiTy 
Co., Leo r. Roundwood Colliery Co., [1897] 1 (’h. 373; 
National Provincial Hank of Eugland r. United El(‘ctnc 
Theatres, [1919] 1 Ch. 132. Mentd. Hr. Opera, [1891] 3 
Ch. 290 ; Hohson r. Smith, 11S95J 2 (3i. 118: Taunton 
V. Warwicks hire, [18!).')] I Ch. 734 ; Davey r. Williamson, 
11898) 2 Q. B, 194 ; Duck o. Tower Oalvaiii/.iuM: Co., 


its pr ix'rty presiait «fe future, including: 
all ill. unenUed capital, are not. hills of 
sale within Hills of Sali? Act., need 
not he reg;istert!d therevimier. — C^naii*- 
UKiJ. r. 11 AKRTHox (1903), 3 8. it. N.y.W'. 
432.- AUS. 

142 ii. .] -A “ llrst rnt^fc. 

ilohont nre’' was fjlvcn hy a cu. for 
money mlvauced sficeiflcally eliarglug: 
tlu* aHSct.s of the co with payment of 
the amount — Held: not to he 
\\ ithin Hills q| laJo ( >rdinaiic’c. -EosTKit 

r. jNTKKN.V'llv.NAT. TVI’ESFITI N(J IMA- 

(UINE Co., [1919] 2 W. W. R. 9.02; 
47 D L. R. 329.--CAN. 

142 iii. .] — At a molding 

of the provisional directora of a joint 
slock eo. Incoi’porated under Ontario 
Companies Act, a hy-lnw was passed, 
authorising the directors from time to 
time t.o borrow money upon the credit 
of the CO., to issue bonds or ilebeiitures 
of the CO. for the amounts borrowed, 
A: to ploilgt* the real or peiflonal pro- 
perty, rights & powers, of the co., to 
secure such bonds or debentures : — 
TfvUi : the delieuturcs issued were not 
intges. or conveyances Intended to 
o])eralc us intges. of goods & eliatUds 
of an incorporated co., within Bills of 
Sale iS: CJJiatiel Mortgage Act. — J oun- 
RTON 17. WADK (1908), 17 O. L. U. 372 ; 
11 U.W.R.r)78;12U.W. R.95L -CAN. 

145 i. Bill of sale uiven hy com- 

ptwy.]- A limited hotel co. executed 
a bill of sale in 1873 to creilitora, who 
were also mtgoos. of the hotel iireinlsos, 
of all the furniture it (itfccts “ which 
noAV are or lioreafler shall be in the 
hotel, & Avhieh etTects now on the 


o. jsni of Sole yirvn hy 

Corporation.]— A bill of sale given hy 
a oorpn. does not leuuirc rcgiHlrution 
under liistrnmoiitK ,\c,t, 1899, Part vi. 
— Hr Kuoi.f.hton (1902), 28 V. L. R. 
111.- -AUS. 

149 i. Extent of exception- Hcffistra- 
lio7i required by other Arf.^ — (UonpatiicH 
Acts- -HritinJi (U>mp<(HU incorporated tn 
Enytand. ] — Chat U4 k 'rraiisfci’ Act, 1 8S9, 
s. 2, par. (/) which (‘xcludes from the 
oiM*ralion of that Act dcliciitnres issued 
by any (‘o. or other coi])oiatc body, 
applies to debentures issued hy a Britsli 
eo. incorporated in England niult'i* 
Iintierial Joint-stock Companies Acts, 
1892 to 1890, notwithstanding tliat it. 
has not, within Uie colony, a rtgisler of 
its rntges. such as a co. Incorporated 
under Companies Act, 1882 (New 
Zealand), is directed to kiM*]). Tlio 
dehentnros of sncli a co. do iio(. there- 
fore reiinire regj.stnition under the 
Ciiattels Transfer Ael, 1889. — Gkooiik- 
0\N r. flUKVAlOTTTJl-POINT ElJZAUKTK 
Rv. Sc (-^OAI. Co., L'l'n. (1898), 19 
N. Z. L. 11. 749. -N.Z. 

149 ii. .] -A 

debenture Issued by an English Co. 
is valid in the (lolony without the 
necessity of registration in the Colony 
us a hlh of sale. — B uaitmfwaitk r. 
M'Aimion, Ltd. (1898), 19 N. 8. W. Kq. 
l.')8.— AUS. 

149 iii. .1- Tho 

debentures of a foniign co. carrying on 
biisiru'ss in Western AiiKlralia reiiuiro 
ngistration under Bills of Sab's Aid, 
1879 . — TUANHPoKT I'UADTNlil N' AOENOY 
Co. OF Wkstkiin AD'^tuai.ia, J/rn. i\ 
Smith (1999), 8 W. A. L. U. 33.— AUS. 


premises are std. forth in the seheduli.) 
hereto.” The bill of sale was regis- 
tereil after the passing of Bills of 8ale 
(Ireland) Aet, 1879, pui*suu.nt to the 
provisions thci'eof. In 1894, an oriler 
having been made to wind ui> the co., 
a summons \vaa Liken out by tJio 
liquidator to obtain the opinion of tho 
ct. whether the hid of sale W'as valid 
lliough not re-rc'glHtered : — JJeld : the 
hill of sale being a Hccurlty givmi by 
a limited eo. was not within Bills of 
Sale Acts . — Be 1(oyal Mauin]-; IIotet. 
Co.. Ktnostown (Ltd.), [189.0] l J. R. 
398.- -IR. 

n. Application of Instruments Act 
' — I)rhenturc.]—A trading co. issued 
dtihentmvs by wliU*h It cliaigcd with 
all payment H of principal vk' interest 
“ all its property whatsoever & wdicre- 
floever both present. Sc future;” tho 
charge was to bo a floating si^eurity, 
but so that the co. sliould not bo nt 
liberty to create any nitge. or charge 
In jiriority' to the debentures. Tiio 
principal moneys secured were to 
bticome payable if default W(*re made 
in jiaymeut of inteivst or in ease an 
effec.tive resolution be passed for Ihe 
wiuding-up of ihe eo. The co. went 
into liquidation & tho debenture hoUhU’s 
claimed tho proceeds of the sale of 
cert/ain chattels & fixtures ; tho 
liiluidator insisted the claim on the 
ground that tho tlchentiu'es were bills 
of sale & w ore void for non-registrat ion 
under Instruinonts Act, 1 890 Held : 
the debenture.^ wore not void for such 
non-registration. — Bank of Vutouia, 
Ltd. r. L\nulvnj)H Foundry (V)., 
Ltd. (1898), 24 V. L. R. 23U.~AUS. 
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[1901] 2 K. H. 314; Simultaneous Colour Printinfi 
Syndicate v. Foweraker, [1901] 1 K. B. 771 ; /?e London 
PrcMtiod Hinure Co., (!aui|d)oll r. London ProHsod ninge Co., 
11900] 1 Cli. 07(5 ; Fvane v. KWul (Iranito (Juarries, 
[1910] 2 K. H. 979. 

149 , Registration required by other Acts 

— Companies Acts.] — The intges. or charges of 
any incorporated co., foi- tiio registration of which 
provision has been made by (kimpanies Clauses 
Consolidation Act, 1815 (c. 10), or (Companies Act, 
1802 (c. 89), are not subject to registration under 
1878 Act, & debentures issued by a limited co., 
incorporated nndei* Comi^anies Acts, 1862 and 
1867 (c. 181), which charge all the floating real 
& pemonal property of the co., do not require 
registration under 1882 Act . — Re 8tandaui> 
Manufacturing (k).. [1^91] 1 Ch. 027 ; 00 

L. ,T. Ch. 292 ; 04 L. T. 487 ; 89 W. Tl. 309 ; 7 
T. L. II. 282 ; 2 Meg. 118, C. A. 

Annot(itu>ns : — Folld. Richards v. Kidderminster OvorseerH, 
IliehurdH v. Kidderminster Corpn., [lS9(i] 2 i'h. 212. 
Refd. .larvis v. .larvis (139:5). 09 li. T. 112 ; (1. N. Ry. Co. 
V. (’oal Co-op. Soe., 1189(5] 1 Ch. 187 : Jif Ronndwood 
Colliery (^o., Lee v. Roumlwood Colliery Co., 11897 J 1 
Ch. 37;i : Davey r. W illiamson, [1898! 2 Q. B. 194 ; Duck 
V. Tower tialvanizinp: Co., [1901] 2 K. R. 5511 ; Clark v. 
Balm. Hill, I1908J J K. B, 0(57; National Provincial 
Bunk of EiiRlaml v. United Elcelric Tlioatros, [19161 
1 Ch. 132. Mentd, AV opera, [1891 | 3 Ch. 200 ; Robson 
V. yinitli, [ISOoj 2 Ch. 118 ; Taunton r. W^arwiekslifre, 
11895J 1 Ch. 7154 : Simnll a neons Colour Print i tiff Syndicate 
V. Foweraker, jlOOl] 1 K. B. 771 : hfe London I’ressed 
Iliiijxe Co,, ('aniphell r. Jjomion Pressed Ilinsre C!o., [lOOn] 
1 CJi. 570; Evans r. Rival Granite Quarries, [1910] 2 
K. B. 979. 

150. .] — A deed of charge on 

the assets of a co. registered umler ('om]ianies 
Act, 1802 (c. 89), to cover dehenturcis is not a bill 
of sale within 1882 Act, s. 14. -Hiciiards ?;. 
Kidderminster Oversp:ehs, Hiciiards p. Kidder- 
minster CoRPN., 11890] 2 Ch. 212 ; 05 Tj. .1. Ch. 
502 ; 74 C. T. 183 ; 11 W. H. 505 ; 12 T. L, K. 
340 ; 4 Mans. 109. 

Annotations : — Mentd. R(' Marriapre Neiivo, North of Enprland 
Trustee, Debenture Assets Corpn, v. Murriapre Neavc, 
[18901 2 (Ih. 0(5:5; National ProNineial Bank v. l-nited 
Electric Theatres (191.5), 85 L. .1. Ch. 10(5. 

151. Guernsey companies Acts.] — The 

exception in 1882 Act, s. 17, applies to the deben- 
tures of an incorporated co. which is registered 
in Uuernsey, dehent-ures issued by a iimit(*d 
co. incorporated urnler the (hiern.sey eo. law, 
which charge all tin* undertaking cV property of 
the CO., do not require i*egistration under Hills of 
Sale Acts. Clark r. Balm, Hill ck C-o., 11908] 
1 K. B. 007 ; 77 H. J. K. B. 309 ; 15 Mans. 42. 

152, Debenture & covering deed.] — 

Defts. borrowed £1,500 by the issue of fifteen 
mtge. debentures, it, to secure further the money 
so borrowed, they assigned all their plnnt, 
machinery, stock-in -t-rade, etc., to A. as trust(;e for 
the debenture holdei's. n'he assignment* was 
registered as a hill of sale, but was not in t he 
form required by 1882 Act. The form of the 
debenture was an undertaking by the co. to pay 
the bearer £100 subj(*ct. to the conditions indorsed 
thereon, one of which was that the holders of the 


debentures were entitled pari passu to the benefit 
of the assignment to A. : — Held : neither the 
debenture nor the assignment were within 1882 
Act, s, 17. — Brocklkhurht r . B-ailway Brinting 
A Bpblishing (k)., |1881] W. K. 70; 28 Sol. Jo. 
358 ; Bitt. Hep. in Ch. 117. 

Annotations : — Consd. Robh v. Army &: Navy Hold Co. 
(188(5), 34 Ch. 1). 4 :l FoUd. JenkiiiHon v. Braiidloy 
Minint? Co. (1887), 35 W^ It. 834. Consd. Topham v. 
Greeiiflldo Glazed Fire-Brick Co. (1887), 37 Ch. 1). 281 ; 
Richards r. Klddermiiinter OverBcerB, RichardH r. Kidder- 
minster Corpn., 1189(5] 2 Ch. 212. Refd. Htandard 
Manufacturiuflr Co., 11891] 1 Ch. 027. 


153 . .] — Debentures were issued by 

a co. under its common seal with a condition 
annexed that the holders of debenture bonds of 
that* issu(^ were ontith'd pari pasfai “ to the benefit* 
of an indenture dated Nov. 24, 1883, whereby, 

subject to a sum of £ & interest secured on 

mtge., the freehold buildings & premises of th(? 
CO. & all the machinery, fittings, fixtures, & 
furniture of the co. in A: about t*lie premises, Ac 
any other machinery, fittings, fixtui‘os, Ar- furniture 
that may be subst.ifiUtod then ‘for dining the 
continuance of the socmity eflcctod by the inden- 
ture are expressed to be vested in trustees to 
s(*cure payment of all money payable on such 
debenture bonds.” The covering deed of Nov., 
1883, purported to be a conveyance tVe assignment 
of the horeditamenks, fl\t*ur(‘s, A:, cihattels in f*orms 
rather larger than those used in the conditifin ; 
the future chattels being not only tliose substituted 
for existing chattels, but. also any brought upon 
the premises in addition thereto. deed was 

not regist.ored under 1882 Act :—Held : assuming 
the covering def‘d to be void for want of rf*gistra- 
tion under Bills of Sale Acts, th(‘ int.ontion t.o give 
t.lie <l(‘})ent.ure holders a valid charge, within 
1882 Act, s. 17. on the property comj)ris(‘d in that. 
d(‘ed, was manifest on the face of th(' debentures, 
read in conjunction wit.h the amuixed condition, 
A. amount ed to an equitable contract which would 
he carried into elToct to giv(‘ a charge upon all 
the property of the eo., A the chatt.(‘ls intended ti> 
he charged with the money due on the oiiginal 
debentures were subj(‘ct to an equitable charges 
in favour of the holders of (.hos(‘ debenture's. 


Jfoss r. Army A 
Ch. I). 43 ; 55 B. 
W. H. 49 ; 2 T. L 

Annotations : Distd. 
(1887), 17 Q. B. D. 
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Navy Hotel (V). ( 1880 ), 

.1. Ch. 097 ; 55 L, T. 172 : 

H. 907, (’.A. 

.ToukiijHon v. Brandlcy Mining 
508. Consd. Levy v. AberoorriH Slato 
& Slali (jo. (1887), :57 (^h. D. 2(59 ; Tojibam v. (jn'cnnido 
Glazed I’lre-Brick (jo. (1887), :57 ('h. D. 281 ; G. X. Ry. Co. 
V. Coal Co-op. Soc., [1890] 1 Ch. 187. Refd. RieliurclM 
r. Kiddermiuhtcr (Jversrorri, Riehardb v. KiddcrmiiisUT 
(jorpn., [JH9(5J 2 Cli. 212. Mentd. itv (Bieoiislaiul Land & 
(joal Co., Davis v. Martin, [1894] :5 (’li. 181 ; lit Rircham 
(1895), 01 L. .1. Cjj. 7(58 ; Brown, SJiipley v. J. R. C^omns., 
[1895] 2 Q. B. 598 ; lie Jolinston Foreign Patents Co., 
lie. Johnston's Die Press Co., lie Johnstonia 
Co., J. l\ Trust V, TJio Co. (1994), 91 L. T. 121 ; Jir 
Fireproof Doors, Cmney v. Tiie Co., [191(5] 2 Cli. 142. 


154, Covering deed.]— Debentures were 

issued by a limited co., eacli d(djeiiture containing 
a clause that the ropa.yinent* was secured by an 
ind(mtur(; of rntgo. made betwf'on the co. A certain 


152 i. Debenture <1* coin rina 

deed .] — Where dcbeiitnms of a eo. 
state on tJioir face that the liolders of 
them will bo entitled to the benefit of 
Af be Hiilijeef. to, the provisions eon- 
tuined in u tnist dee<l for 
payment, of the j»rineipal moncyH 
mtcivst payable iiiidiT (be dobenlnres, 
&. mich partlonlars of the trust deed 
are given eh are sunieient to identify 
It, the trust deed is liic<u'poratt‘d in ik. 
made iiarl. of eneh debenture, ik is 
protected as pari, of each debenture. 
It does not therefore require registra- 
tion under Chattels Transfi'r Art, 


1889, any more than the dohoutiireH 
themBelv<?H. — GioonJlEaAN v, Gkkv- 
MoUTiT-PfUNT Elizabeth Rv. A Coal 
Co., Ltd. (1898), 16 N. Z. L. R. 749. 
— N.Z. 

152 ii. .] — A trust, deed 

ex€)cuted for tho purfiOHC of securing 
the. futui'o purchaHem of dobontures 
of a eo, & ereatlng a floating cliargo 
upon all the assets of the eo. is not, so 
far as the rights of the debenture 
holders to priority over the ordinary 
crtidltors depend upon tho floating 
charge, invalid, by reason of the fact 


that the trust deed was not rogist.ered 
as a chattel mtge. in accordance with 
Bills of Sale (Jrdinane43. —Capital 
Tuuht Corpn. v. Yellow Heap Pahh 
Coal A Coke Co.. Johnson A Boon, 
Ltd. r. Capital Trust Corpn. (1916), 
34 W. L. R. 982 ; 10 \V. W. R. 1192. 


r. Aarecmml in writhia to 

inortfjaoo, (tiron //f/ ioint-sior.k coinpamca 
-Of all real rf’ personal 
Cm tain cos. agreed In writing to mtge., 
besides certain speeitied property, 
“ all their aspots. real A personal, of 
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persons a.s trusieea for tlie debenture holders. 
The mtj^e. deed was not identilic'.d in the deben- 
tures by its date or by any furt.hor jiarticulara of 
its contents, tV:. th(^ debent.ures theins(‘lv(*s did not. 
affect, to ])ass any of the co/s property t.o t.ho 
holder. M'he (huHl itself, which was of ev<‘ii date 
with the debentures, was an ordinary deed of 
mtg<^, purport.ing to conv(^y all t.he land, xdant, 
machinery, fixtures, etc., of the co. to the mtgees. ; 
it contained no t.rust for the benefit of the deben- 
ture holders. Jt was not registered as a bill 
sale : — Held : the mtge. deeil was v^oid for want 
of registration. — Jenkinson v. Beanduey Mintno 
(V). (18S7), 19 Q. B. ]). 5(58; .35 VV. B. 831 ; 3 
T. Iv. B. 832, 1). r. 

Annolatiojis : — Consd. Topliaiu v. ({reonaldc Olazed Firo- 
Erlck C’o. (IS87), 87 (!li. J). Standard IMaiiiifaotnr- 

iupr (.’o., 11891] 1 (jli. 027. Refd. itcad v. Jounnon (1890), 
2."» Q. Tt. I). .800. 

155 , Memorandum of agreement.] — A 

memorandum of agreouient betw<‘.en a co. ife the 
several persons named in tlu‘ schedule tliereto, 
called t.h(* lenders, wlieroby th(‘ co. covonant.ed to 
jiay, on a day named, to ivndi of the lenders t.he 
sum advanced by him, wit.h inter<‘st., <&, as security 
for t.h(‘ payment, t.horeof, chargial theri'vvith all it s 
undertaking, jiroperty, estat.e, A (dTects of ev<‘ry 
kind : Hold : t o be a d(‘b(‘nt.ure in t.he ordinary 
arcei>tation of the term, A within 1882 Act, s. 17. 
— Bdmonds r. Blaina Ftminac’E.s (k)., Beksley 
V, Blatna Feunaces Fo. (1887), 3(5 (3i. I). 215; 
5(5 L. .1. CU. S15 ; 57 L. T. 139 ; 35 W. B. 798. 
Jiinotaiio'ns : Consd. Topliam v. (Jrc^ensidu CJIa.zt'd Kire- 
liriek (’o. (1887), .87 (JO. D. 281. Apprvd. Jfr Staadard 
Mainifuet urinpT (’o., [1891] 1 ( 8i. 027. Consd. JlichardH 
V. Kiddui'miuHtc'f Overseers, Kieliai'dh r. IviddermhiHler 
Oorpn., 11890] 2 (’li. 212. Refd. J^evy i\ AluTCOiris Slate 
.Slab (’o. (I8S7), 87 (8i. D. 200 ; (i. N. l(v, Co. r. C’oal 
Co-op. Sou., I1S90] 1 CJi. 1S7. 


156 . Document creating Sc acknowledging 

debt.] — An agr<*emeut. between a co. of t.he one 
part tk a Icnidei* of tin* othei* ji.art, whei'cby the 
CO. agreed to pay the h‘nd(*r i'fiUO with irit(‘rest, 
tk chai'ged c(‘r(.aiu h<*reditani(!nts with repayment 
of t/he t’(>(iO <k int/ei*es<., tk further agreed with the 
lender that (h<’y would at. any time during the 
continuance of the securit y at. the reipiost of the 
lendiT e\<*cnt.(* ii legal nitge., «k furtiuM* agreed tc 
issiK^ (hdaaitures of tin* co. to t.he ext.cnt of £(500 
secured over all the capital stock, goods, cliattels, 
tk (‘ITects of the co., including uncalled capital, 
bot.h prcs(*nt tk future; — Held: to he in effect a 
debiaituie, tk within t.he saving of 18S2 Act., s. 17. 

Any doi’umcnt which either creates a debt or 
aekno\vl(‘dges it, is a “ debenture.” —J .EVY v. 


Abkrcouhis Slate & Slab Co. (1887), 37 Ch. D. 
2(50 ; 57 L. J. Ch. 202 ; 58 L. T. 218 ; 3(5 W. B. 

411 ; 4 T. J.. B. 34. 

Anii^laiitms Apprvd. Jic Standard Maimfact.iirinf? <^'o.. 
[1891] 1 C3». 927. Consd. lUciiards v. K iddenniiistcr 
Oversecr.s, Uioliards v. Kidd(‘nuinritcr Cnrpn., [1899] 2 
Ch. 212. Refd. (1. N. Ily. Co. r. CoaK^o-op. .'Soc*., [1899] 
J Ch. 187 : Clark r. Balm, Hill, 119081 1 K. B. 907. Mentd. 
lie Qnoeiisland Land & Coal Co., Davis r. Martin, [1894] 
8 Ch. 18! ; City of London Biwvery Co. r. 1. B. Coinrrs., 
11899] 1 Q, B. 121 ; lie Perth Electric Trarnvvaya, Lyons 

r. Tramways Syndicate Berth Electric Tramways, 119091 
2Ch. 219. 


157. 


Memorandum of deposit.] — A brick- 


making co. deposited their title-deeds to certain 
beds of coal lire-clay with their hankers, t.ogether 
with a memorandum, which stat.ed that, the 
deposit was made to secure to t.he bankers “ ]>ay- 
ment of all sums of mont*y which w<; are now', or 
at any time hereafter may be, indebted to you, 
whether on current, account for princi])al, interiist, 
commission, charges, or on any other account, 
whatsoever ; &, in considerat.ion of t he advances 
now made to us, <fc of our account- being continueil, 
we iindertake to execut.e, when tJiereunto requested, 
a proper mtg(\, with immediate powder of sale, or 
such further security as may be necessary for the 
pnrposi* of (‘llectuaily transferring t.o any i>c*rson 
or pcipsons whom you may designat.e foi* that 
purpose, the legal estate in the propi'rty to which 
this .security relat.es.” The memorandum did not 
contain any acknowledgment, of any specific debt, 
nor any cov(‘nant or agreimient. by the co. for 
payment, e\’(;ept so far as the same was implied 
in the agreement t.o execute a legal mtge. of 
(.ho ppoperty. Semhle : tlie memorandum was 
not a “ dihenture ” witliin 1882 Act, s. 17.- 
ToPJIAM V. (iBEENSlDE (.» LAZED FiRE-BbK’Iv C'o. 

(1887), 37 Ch. I). 281 ; 57 L. .1. Ch. 583 ; ,58 L. T. 
271 ; 3(5 W. B. 1(51. 

158. Industrial society debenture.] — De- 

bentures issued by a society under Indust.rial tk. 
Provident Societies Acts, A charging the .society’s 
jiersonal chat.tels by way of serurit.y foi* t.he })ny- 
inent. of money, are not. exempted by 1882 Act-, 
s. 17, from the* statutory requirements in respect, 
of bills of sale. (Ibeat Nokthebn By. Fo. v 
('OAL Fo-()i»ebativ^e Society, 11S9(5J 1 (3i. 187 
(55 h. .1. Fh. 214 ; 73 L. T . 113 ; 41 W. B. 252 
12 T. \j. B. 30 ; 10 Sol .To. 52 ; mih Hom. H 

(k)AL (U>-OPKKATIVj!: SOCIETY, (iBEAT NoBTUKBN 
By. Fo. V. tUiAL (k)-f)PEBATivE Society, 2 Mans. 


Annolotion Refd. Clark ?■. Balm, Hill, [1908] 1 K. B. 
997. 


Part IV. Subject-Matter of Bills of Sale 

Chattels.” 


Personal 


Sec 1878 Act, s. 4. 

Sect. 1.— IN GENERAL. 

159. Fixtures- Personal chattels only for pur- 
poses of Act — Not for all purposes.] — 1851 Act 


declares, by the interpretation clause, fixtures to 
be “ personal chat.tels,” but makes t.hem so only 
for pai4.icnlar purposes, such as art* t.ht'i*eiu 
described, ik not for all purposes <k in all circum- 
stances wdiatever (Lobd Selbobne). — Meux r. 


ovt'ry doKcriptlou.” 'riu* coa. ooii- 
Unucil O) carry on tlioir rcspcciivc 
btUjiiie.wHeH, &. in the ordinary conrst? 
of IniRlness disponed of sonic of lliclr 
assets, appro]>riutcd the procM^'cls 
to tlielr own Tnap‘»^‘‘« Held: (1) 
the afatjcincnt in writing to nitge. was 
an instrinncnt within ('liatlclh Transfer 
Act, 1889, did not conic within the 
exceptions of s. 2 (/), excluding “ dc- 
beiitniVH & interest, coupons issued by 
any co. or inoorpornted body, A' 


Zkm.axd r. GcTimiK (Waltkb) 6c Cu., 
Ltd. (1897), 19 N. Z. L. 11. 4Sl —N.Z. 

PART IV. SECT. 1. 

s. FLrtinrs — Meaning of — In r>th 
li. aS'. A'. S. e. 92, s. 10.1 — Wakxf.r r. 
1>0N (1899), 29 aS, C. K. 888.-- CAN. 

t. Movable f/oods — 12 Viet. c. 74 
(ipjdieable only to mortya/jes of.] — 
Erazku r. Lazikk (18.'i2), 9 T). C. K. 
979.- -CAN. 


secured upon (lie capital stock or 
chat.tclsof such <*o. or corporate body ; ” 
(2) st'curltics given by joint-stock cos. 
come within ChallalB Transfer Act., 
1889, as well us those ^ven by in- 
liividuals ; (8) tlie security was ov^er 
“ chattels ** within Fhattols i'ransfer 
Act, 1889. & did not coiuo wit Inn l.ho 
c\cnii)tion to the dofliiltioii of chai.Uds 
of “ iiegotialile instrument, s, sliares, 
or intei'ests in the capital or property of 
any corjioratr body.** — B vnk dk Nkw 
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Bills of Sale. 


Seel. 1. — h) general. Sects, 2, 3 c£" 4 : Sub-sect, 1.] 

JACOHM1875), L. Iir? TT7 l. 48T7~<I4~L. .T. Oil. 
181 32 L. T. 171 ; 31) ,1. P. 321 ; 23 W. It. 

52(1, H. ij, ; rerstf. S. O. sub no)n, Mkitx v. Alltcn 
(1874), W. N. 111. 

Annotations : "RM, Vuino r. Mutlhrw.^ (ISSS), ft'A L. T. 
«72 ; Tlioinus v. Kelly (188S), 00 L. T. IN. Mentd. 
Kaiii V. Hruiul (1870), 1 Api». lUiH. 702 ; Jtic Ksliek, Kt p. 
Alexander (1870), 4 (4i. 1>. 503 ; ('rosH r. Harnos (1877). 
40 L. J. Q. H. 470 ; Itr. Tretbowan, Exp. Tweedy (1877), 
5 Ch. D. 55 \) ; 8andorH i\ Davl.s (1885), 15 (). 11. IJ. 218 : 
Topham v. Greonside Glazed P’ire Uriek Go. (1887), 37 
Ch. D. 281 ; OoupTh r. Wood, fl804) 1 i). B. 713 ; Ellis 
r. Glover &. Hobson, 1 1008 1 1 K. B. 388 ; Hv lloprerstoiu; 
Brink & St-one Co., 8o\ithull e. Wencoinb, [1010] 1 (3i. 110. 


.] — See.^ further ^ Sect. 4, post, 

160. After-acquired chattels.] — The schedule 
to a hill of sale described the chattels as “ 21 milch 
cows ” oil a farm beloiifdui? the grantor, “ & 
all goods, cliattels, & efl'ects in or upon the 
premises belonging to ” the grantor. After the 
execution of the bill of sale the grantor sold several 
of the cows reftn-red to in the bill of sale bought 
others : — Held : as the bill of sale contained no 
covenant, either express or impli(‘d. affecting 
aftta’-aiapiired property, it did not extend to any 
of the stock brought on to the fami after the date 
of the bill of sale. — Oarpentrr v, Debn (1880), 
23 il H. 1). rm ; 01 I.. T. 800 ; ,5 T. J.. 11. 047, 
0. A. 


Annotations : — Apld. DnvioP V. Jenkins, [1900] 1 Q. B. 133. 

Refd. Davidson u. Carlton Bank, 11803] 1 i) B. 82. Mentd. 

PldwardH v. Marston (1800). (54 L. T. 07 : HU kley r. 

(IriMMiwiaxl (1800), 25 (). B. I). 277 ; Edwards v. Mari'iis, 

11801 1 1 Q. B. 587 ; Ellis a. WriKlit (1807), 7(> L. T. .522 ; 

Oaki's V, Green (1007), 23 T. L. B. 5(50. 

.J — See, generally, J^irt V., Sect. 2, sub- 
sect. 4, A' Part VI., Sect. 3, sub-sect. 2, A., post. 

161. Chattel interest in real estate — Tillages 
& tenant right valuation.] — (.I ochbane v , Knt- 

WISTT.R, No. 200, 

See, further, Part> V., Sect. 2, sub-s(;ct. 4, post. 

162. Title deeds— No intention to create charge 

on land.] — By a bill of sale tlni mtgor. assigned 
to the mtgee. as security for an nd vance; “ the 
chat4.els k things ” specifically d(*scribed in tin; 
schc'dnh^ ther(*to “ A now being in A about the 
dweJling-hous(‘ A" priMuises known as tin? Uon 
Hotel, Faridngham.” The* scheduh* contained a 
list of ai’tioles about tin* premises, A it (concluded 
with the following item : “ Assignment dat(id 

.Ian. 21, 1002 ” (the parties being staH^d) “ of lease 
dated Nov. 13, 1801, of Hie Ijori llotcd A all tlic 
muniments of tith* referred t-o in the assignment ’’ ; 

■ — Held : the bill of .sale did not cr(*at-(‘ a cbarg(* 
upon the Icaseludd interest, A it was made in 
accordjinec^ with the st/atutory form. 

Althoiigli title deeds .savour of realty A ar(‘ the 
symbols of the land to which tlp'y r(‘la4.e in the 
hands of the owik'I*, yt‘t it is (piit-o possible for the 


owner to sever the title deeds from the land & to 
deal with them as so many piectss of paper A 
pledge; Hiem accordingly ; A in tha.t ca.se they 
come within the desci'iption in 1878 Act, s. 4, of 
“ article's capahle.; of complete transfer by delivery ” 
(liOMEB, SWANTJOY (k)AL Co. V, DENTON, 

flOOfiJ 2 K. H. 873 ; 75 L. .1. K. B. 1000; 05 
L. T. 059 ; 22 T. L. K. 700 ; 50 Sol. Jo. 707 ; 
13 Mans. 353, V, A. 


Sect. 2.— ARTICLES CAPABLE OF COMPLETE 
TRANSFER BY DELIVERY. 

Sec 1878 Act, s. 4. 

163. Growing crops.] — Bbantom v. Gripfits, 
No. lot), post, 

164. .] — Be Cross, E,t p, Payne, No. 

101, post, 

.] — See, further, Sect. 1 , post. 

166. Title deeds.]— Swanley (kiAL Co. v, Denton, 
No. 102, ante. 

Future or after-acquired chattels.] — See Nos. 

203 '208, post. 


Sect. 3.— CHOSES IN ACTION. 

See 1878 Act, s. 4. 

166. Share in partnership.] — B., as trustee A 
exor. of his father’s will, became; ehtith'd t<o one; 
half share in a distillery business lately carried on 
in partnershii) betweu'n liis father A another. In 
pursuance' of a )>rovision in tlie will, B. contimic'd 
the partnership beisiiiess, A aft(‘r\\'ards ]Hir(!hased 
the interewst of the' beneficiaries unde'r the will, A- 
execiited mtges. t-o He;cure‘ the purchase'-mon(*y, by 
one of which, dat-ed Key)t..l872, B. assigne'd all his 
beneficial interest under bis fatlie'i’s will as a 
secuiity for payment of I-Ik* mon(*y due, A by the 
.same deed charged all his share A int-erest- in the 
distillery partnership, A in the goodwill of the 
business, ^\dth the repayment* of the money due'. 
New articles of partnc'rship were* then (‘iitered int*o 
between B, A the old partnc'r, in vv}ii(;h the foiuier 
appeared as tlu' owner of one half the busin(;ss : — 
Held : as between B.'s trustei' in bk})cy. A the 
mtgee., the; mt-ge. of B.’s shart; A int-eri'Kt; in th(; 
partnership was a cliarge' upon a chose in act ion, A 
as such, was not alTecte'd by 1854 Act. -7»V Batn- 
BBIDGE, Ex />. Fletcbeu (1878), 8 Ch. J). 218 ; 47 
\u J. Bey. 70 ; 3,8 1.. T. 220 ; 20 W. B. 130. 
Annotations : -Mentd. (JoJonial Bank r. Wliiniiey (1885), .30 

(3i. D. 2Ul ; Ue Weliher, Ex p. Slalnr (1801), (54 L. T. 420. 

167. Rights of vendor under hire-purchase 
agreement.] — 1). A Co., wlio had hired out furniture 


PART IV. SECT. 2. 

a. Whether eapahle of transfer hy 
(JclLrer]/- Goods in citslonis irarefuntse.] 

-C'ertaiu goods usslgiu'd beloiigod 1o 
Ihc as'^igiior, bnt wore lyliig in the 
cvisloiMH warehouse subjoet lo dntios, 
no <*hangt; of iioKsossion having lakon 
Itlaco no <MmijdiautM* being showii 
wiGi tlif- fornnilitics mjnlrod liy 
Giistoins Act, 1847 ; — Held: the Act 
requiring registration <lid not ajiply 
to such goods, as lliey we-i'c not eapabh* 
of deliv»;ry.— llAiiKiH A" Woodhiuic v . 
(^oMMKiKnAi. Bank of (Unada (1858), 
JC IJ. a B. 4.37. -CAN. 

b. Plant t(' materials pro- 

vided hy contractor under build in y 
contract . \ — By a contract between defts. 
m K., whereby P. agreed to ])oi*forni 
works for (lefts., one of tije t(‘rniH of 
tlie contract was that all the plant, 
inatrriflls, (‘tc., provided by E. for the 
W'ork was to befjonn*, A: nnlil coni- 


plotion of the work he, the properly 
of defts. for the purpose of the works, 
bnt, upon coniplelfon of the work, 
sncli plant, materials, etc., as should 
Hot have liecn used and convert eil, 
should ]»o delivered up to V. : —livid : 
(hat at the time of the cxemition of 
the contract the plant, materials, 
etc., could not then be articles callable 
of eomnlete transfer A delivery, A it 
was oiiiy a bill of sale of snob articles 
that was required to be registered. — 
Clancf.y r. Guant) Trunk Bai’ific 
Bv. Co. (1010), 14 W. li. ]{. 201.— 
CAN. 


PART IV. SECT. 3. 

c. liiyhi in relurfi of tuxes 
under Meat d.' Dairy Produce Enetturnye- 
meat Acts.\ — Besp., t ho hohler of certain 
grazing jMoperties, paid taxes under 
the above Acts, A received eertilientes 
therefor. By m4gc. deeds he .‘issignod 


his rights in the iiropertios to appltw., 
“ A also all A singnlar Die Hh<;ep, 
catDc', elijittels A ulfeets which are 
now, or may at any tinu^ during tho 
continnanee of this seimrity bo uiiou 
or belonging t.o tin' statJons.” Jtesp. 
subsequently conveyed his eiinlty of 
redemption in the properties t.o appKs. 
ill identical language: — Held: the 
right, of the taxpayer under tlio 
certificates to a return of 1l\e taxes 
paid by him was a jicrsonal right in 
the natiue of a chose in action A did 
not pass in a conveyaneo (d an equity 
of redemption umler tho words 
“ chattels A etVecls upon or belonging 
to the stations.” — GoiJmimcu-oii Mort 
A (3)., bri). r. 'foLHON (1000), 10 
C. Jj. B. 470.--AUS. 

167 i. Itiyhts of vendor under hire- 
jiurehase ((tyeeineid,]— J., a furniture 
wareliouseman. In the ordinary couinc 
of Ids busine.ss sold goods undor time 
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customers under six; Idrinj? a|<re(‘ments, were 
indebted to 1^. on bills, one of which had become 
due. J*. refused to sui^idy J). & C'O. with pfoods 
until security was given, Sl> they iussigned to P. all 
money duf; & hc'reafter becoming due to them in 
respect of the hiring agreements &i all rights & 
remedies to which 1). & Co. w(*re eniitled : — Jfcld : 
as the assignment gave to P. merely a chose in 
action, it- was not a bill of sale. — J\*c IJavjs &- Co., 
Ex p. JtAWLiNOS (1888), 22 Q. B. 1>. liKl 
W. U. 202 ; r> T. L. It. 119, (^ A. 

Annotation : — Mentd. Wilniot Alton. flH07] 1 Q. 3i. 17. 

168. .l-^-By one &: the samci deed the owner 

of a piano assigncid, by way of security for nioiK^y, 
the piano, & also the b(‘netit of a hire-purchase 
agreement inl-o which he had (*ntcred respecting 
it : — Held : tlu^ assignments of the agreement was 
sov('rable from that t)f thi* jaano, & t-he d<red was 
not void in toio under Bills of Sale; Acts for non- 
I’egist-rat-ion, or because it was not in the. stat-utory 
form. J!e Isaacson, Ex p. Mason, flSh.'lJ 1 Q. B. 
222 ; hi B. J. Q. B. 191 ; 71 L. T. 812 ; 13 W. 11. 
278 ; J 1 ^r. B. K. 101 ; 39 Sol. Jo. 109 ; 2 Mans. 
11 ; I I IB 41, C. A. 


Ec(\ further. Part VII., Sect-. 3, pas7. 

W'het-lK'i* hir(‘-])urehase agret'incnt. is a bill of 
sah‘, .sYYi Part IB, Set'.t. sub-sect-. 4, <ui/r. 

Interest of builder under building contract.] — 
Err. Part IB, S(;ct. 5, sub-sect. 3, antr. 

169. Reversionary interest in chattels subject to 
life estate.]- — IVst-alor by his will gave* t-o his wife 
t-iie right- of possession A enjoyment- of all his 
])icl-urcs during Ium* ]if(‘, A sul)j(;(;t thereU) b(‘- 
(piea-thed all his ])ictui’(‘S to his son, 3\, for his 
absolute us(‘ A b(*nelit. 3\‘stator died, A on 
Ma-r. 28, ISSI, 'P. (‘xeeut-(‘‘d a. mt'g(*., by w'hich he 
assigned as int-gor. A henelieiaJ owner all his slum* 
A int<*rcs<- uiuler Ids father's vill in tie* sums of 
mon<‘y, h(‘ri*ilit-a-ni<‘nts, A premise's de'vised A 
beepu'at-lu'd th<‘re])y expe'ctaut upon t-h(* decc'ase^ 
of lus motlu'i* : — Jlrld : 'P.’s int-e'.rcst in the ])ictui*es 
was a. chose in a(*t-i(»n, A the assignnu'ut wjus 
exce[)ted frean the o])(U'ation of Jlills of Sale; Acts. 
-- Er 'PiiiTTON, Ex p. Sin(;i.p:ton (1889), (il J^. 

301 ; T) T. B. IB 087 ; 0 Morj*. 250. 

utnioifofion : -Folld. Jic 'rhyiine, Tli> imo c. Lirc.N, [lOJ I ! 

1 ('ll. 


170. .| — \\'hi‘]*(* chatt-els ai'<* scl-t-led as heir- 

looms, ('itlier by a dii(u t, gift- to one* for life with 
remainder t-o anot-licr, or bv an assura-nce or be- 
(pK'st uj)on trust for one foi* lif(^ with r(‘maind(‘r to 
anot-h(*i', th(* intei(*st- of tlu' r(*v('rsi(m(T in tin* 
chatJ-els, wh('t-]u*r h'gal (»r <*quit.ablc, is a, chose in 
actiem witliin the exc(»])t.ion in 1878 Act, s. 4, A- 
a mtg(i. by tlie li'Vi'rsionei* (jf his legal or equit-able 
r(‘V(*rsion in tin; eha-tt-i'ls is cx(*in])t from tlu* 


operation of Bills of Sale Acts A does not refiuiro 
registration under those Act^s.— Ite Thynne, 
Thynne V, ClJtEY, [1911] 1 Ch. 282 ; 80 I.. J. Ch. 
205 ; 104. L. T. 19 ; 18 Mans. 34. 

171. Secured debt — Secured by unregistered mort- 
gage of chattels.] — An assignnu*nt of or charge on 
a debt secured by a mt-gt*. t)f p(*i‘sonal chatt-els 
must b<i accomi>anic*d by the same formalities as 
arc' (‘ssential t-o make the original s(‘(*urity elTectivo. 
— Jarvls r. Jauvls (1893), 03 B. J. Ch. 10; 69 
].. T. 412 ; 9 T. B. It. 631 ; 37 Sol. Jo. 702 ; 1 
Mans. 199 ; 8 K. 3(>1 . 


Niooj [.—FIXTURES AND GROWING CROPS AND 

TIMBER. 

SUU-SKCT. 1. BlOFOUE 1878. 

What are fixtures.] ->SV(? Landluim) A Tenant. 
Trade machinery after 1878. J — Sen Sect. 5, po.sf. 
172. Fixtures assigned with land — Whether 
within Act.] — A mtgc'. of trade lixt-ures, together 
with the freehold, by the owner of the frec*liold, 
does not recpiirii to be regist(*r(id as a bill of sale 
urid(‘j* 1851 Act'. 

3'lie own(‘rs in fee of land constructed a null 
tiK*r(*on, with machinei'y, mill-gear A otlier works, 
))artly 1ixod to the soil, A i)aj‘tly not, A thini 
mort'gHged tlu^ frec'liold, mill, machinery, etc., A 
lixtuiYJS, etc. Held : as the whole freehold was 
mortgaged, A the machinery piissed as b(*ing 
al-t ached theretcj, the* above Act had application. 
— Matiieh J^’kaser (185()), 2 K. A J. 536; 25 
B. J. Ch, 301 , 27 B. T. O. S. 11 ; 2 Jur. N. 8 . 900 , 
4 W. U. 387 ; 09 10. B. 895. 

Annotations :■ — Consd. & Folld. Ec Brooke, Ex i). Seot-t 
(18t»7), -J) L. T. (>. s. 811. Consd. lle;^l)ie- r. Fcinviejk, 
F(‘ti\\jek r. H(‘gl)ie (1871), 8 Cli. Apj). 107r», n. ; lie Yiilea, 
Halcheldoi’ i\ i'ah'H (1888), 38 (_!h. J>. J1‘J. Refd. VV'ntcr- 
fall '/?. JT-aihloiic (18(jl>), 0 E. & B. 870 ; Boyd v. ShoiToek 
nS07), lj. J{. 5 E<r 72; llawtry r. Butliii (1873), Jj. It. 
8 Q. n. ‘200 ; Mcmix v. Jacobs (1S7.'>), L. B. 7 U. L. 481 ; 
tic Annylage, E.r />. Moor(^ A JlobiasoiiH Baiikiiii? (\). 
(1880), II CIi. 1>. 370; lie Itog^crstoiic Btjek A Stone Co., 
Southall r. Wescoiob, IJ'.tlOJ 1 Ch. 110. Mentd. Me-t.ro- 
l»oli(an Coimlies, etc., Soe. r. Bro\Yn (ISoO), ‘2(5 Beav. 
t:A ; WalinsJey r. Milne (1850), 7 C. B. N. S. 115 ; Haley 
r. IJanmicrsley (1801), 3 De C. F. (fc J. 587 ; (hdlwick r. 
Suiiidell (I80()). L. Jt. 3 Eq. ‘210; Hr Patent I'eat- Co. 
(18(57), 17 L, T. (50 ; Cliniie r. Wood (18(58), L. It. 3 Excli. 
*257 : Longhottoin r. Berry (18(50), L. It. 5 Q. B. 1*23 ; 
Hr Hiehanis, E,r p. A-sthury, Kx ji. J^loyd'a Banking Co. 
(18(50), 1 Ch. Anp. (530 ; liolland r. Hodgson (1872), 
li. It. 7 C. 1*. 3‘28 ; Cross r. ]tarn(‘S (1877), 40 L. J. Q, B. 
■170; SoTilhp(U’t & W'est, Jaincashirc JUinking Co. v. 
Thompson (1887), 57 L. J. ('h. 114; (longh r. WoikI, 
II80I] 1 K). B. 713; Hndderstleld Banking Co. r. LiK(<ir 
(1805), 7‘2 1 j. T. 703 ; llohson r. Corringe, 11807 1 1 ('h. 
18*2; Iteynolds r. Ashhy, [J‘.)04j A. C. 4(5(5; lie Cliest.er- 
licld’H S. E., 1101 I ] 1 Cli. 237 ; Bole-Carew r. Western 
Conntic's 8c (.Jeneral Manure Co., 110201 2 Ch. 07. 


]>aynienl agrtiements. In eousidem- 
lion of julvanees iiuide hy ISf., ,1., in 
jinrsnaiiee of a \Mdten eon(rju;t not 
i‘i*gisl erod under Book Debts Ael, 
180(5, dejiosited \Mth ^1. certain tinu* 
liayjiienl- agreements as security there- 
f<*r, w'hif’h utue t.o lemain the prope-rty 
of M., until tlui full umount of the 
advanees 8c interest, tluu'i'on had htu'Ji 
repaid, 8c it was fnither i)rovided that 
if any of the tiim^ payment, agreements 
should hi‘ fully paid np hy tho hirer, 
.1. should replace same with others ol 
(‘quivahuit valiu' : llcttJ : tho contract 
was mi equitable assignment of the 
debts due to J. imdc'r tlie time pay- 
ment agreements, 8c was v<»id for want 
of regisl rat ion. - Junks (100(5), 
V. L. li. 43*2. AUS. 

d. liiuhfs of jatnhasrr tnnler 
hire-purchase taireeineiii .\ 'I’he ]»ur- 
ehaser of a piano niuler a hiie i-eei-ipt 
by wliieh, on ids eomjjleting ecu't^nji 
puyme.nts on aeeounl, the property 
was to ))ass to him, but in the moau- 

J. — VOL. Vll. 


while to U'lnaln in the vendoir, before 
li(' had j»al(l tlu^ i'e<iulred sum, agreed 
vith his wife tiiat slu* should purchase 
his intiTcst. 8c pay tho bnluiuH) dm; to 
the vendors. Tliere was no bill of sale 
legist dial, nor such ehungcj of ixisses- 
sion as i'e<iuired by B. S. O. e. 1 18 ; — 
lleUt : tho transaethui was invaliil, as 
against ex<*eiitlon eredit-ors, and was 
not within s. 11 (1). - Ebv r. Mi'M'.wisir 
(1000), 22 C. T. Oec. N. 37(5 ; 32 
1). B. 187.— CAN. 

e. liook aV(/«.l— K. having become, 
security for lejiayment by 11. of 
SOOO, an ugrei'ineiit in writing was 
enUreil into that in eonsidiu’atlon 
thi'ieof 11. did assign to Iv. ** all his 
right 8: claim to the g^tods 8c stoek-in- 
tiade in tlu* store of II. to an amount, 
sntlleieiit to leimhiirse K. whatever 
he may pav in eonse<|iienei; of hi'coming 
sneh surety as aforesaid, 8: should 
tlu're not he .stock enough for tluit 
purpose in the store at. such time, tho 
balance after deducting the value of 


the, stock, shall bi; made up of tho 
ho»)k debts t.lien on tJie hooks of H.”: 
— Iteht. : so far as the hook debts wire 
eoneernod, registration was unneces- 
saiy. — Km’iriNa; v. Uickh (1884), G 

U. B. 73J).~CAN. 

f. .] Book deht+4 are not 
within B. S. U. 1887 (e. 125), & 55 
Viet. e. 2(5, A' a transfer <»f thdu iloos 
not re<iuirt! registration. — Thihaudkau 

V, J»AUI. (1801), 2G U. I{. 385. CAN. 

g. .] — Book debts are not 

within B. 8. D. 18h7 (c. 148), 8c a 
transfer of them does not require 
registration.— Na'Jjonai. 'ritUBT Co. r. 
TIUTSTS 8 c (ili lUAN’rKK Co. (It) 1 2), 2G 
(). Ji. B. 271). CAN. 


PART IV. SECT. 4, SUB-SECT. 1. 

172 i. I'iitnres assitpied irWt hunt — 
W hether within Jet,\ the lessee of 
jU'cmises on which a (doth null was 
erveted, demised, hy way of uitge., 
the premises, iucludiug tho mill & all 

D 



34 


Bills op Sale. 


j . — Futures iuul growing crops and timber: 

173. — -.] — A mtge. of leasehold property 

with t.he fixtures thereon, being trade fixtures, 
as per inventoiy, need not b<j registered under 
185i Act . — Re Brooke, Ex p, Scott (1857), 2i) 
L. T. O. S. 311. 

174 ,. ,] — Looms put up by the lessee 

of a cotton mill for his convenience during the 
existence of his term, fastened to the flooi* by 
nails driven through iluj loom feet into wooden 
plugs fitted into the lioor, are, though easily mov- 
able without injury to the freehold, fixtures wiiich 
will pass under an assignment of “ the mill, fixed 
macliinery, & hereditaments, with iill Jooms A- 
other iiiaoliinery, fixed or movable,” witliout the 
necessity of r(‘gist-ering tlic assignment as an 
fissignment of chat ids under 1854 Act. — B oyd v. 
Shorrock (18(57), L. 11. 5 Eq. 72 ; 37 L. ,7. Ch. 
144 ; 17 L. T. 197 ; 32 J. P. 211 ; 10 W. B. 102. 
AnwUatiovn Consd. JVinvirk, Fcmvick r. Refrbk* 

(1H71), S Ch. Api>. 1075, 11 . ; Uollaiid v. HoUi?soii (1872), 
L. R. 7 C. J’. 328. Dbtd. Httwtry v. Rutliii (187.3), h, R. 

S Q. R. 290 ; Pc Wildo, p. J)aj?lish (1873), S Ch. App. 
1072. Refd. Pc Ti'otlunvaii, Ka' p. Tweeily (1877), 

Ch. 1). 559 : Pc Rofforatorie Rrick & Slone (k)., Southall v. 
Weflcoiiib, ilOlOJ 1 Ch. 110. Mentd. Chidloy v. Wewt Uam 
Churchwardens (1871), 32 L. T. 480. 

175. .1 — Pltf. & B. agreed that B., on 

payment of £1,000 premium «fe putting up fittings 
to the value of £500, should have a lease from pltf. 
of certain pi*eiiiiscs, A: that pltf. should advance 
£1,000, to be secured by the premises so fitt(‘d U]). 
B. enf.ered, put up tlui fittings, A: continiRnl in 
possession, but notldng inova was doju*. Th<‘ 
agreement was not j*(‘gist(‘red tis a bill of sale : 
Held : the case was not wif-liin 1854 Act. — 3 'ehh v. 
lloBCE (1809), L. It. 5 (\ P. 73 ; 39 L. J. C. P. 
50 ; 21 L. T. 499, Ex. Ch. 

Anwtaiion : — Mentd. J’ariHli r. Poole (188 L. 53 L. T. 35. 

176. .1 — ^A., the owjier in fee of a mill 

occujned by him as a worsted mill, mortgagtui the 
mill A: all lixtures wliich then were, or at any time 
thereafter should be set up A: alllxi'd to f lu* ])re- 
mises, in fee to ])ltfs. The mf.ge. deed was not 
registered as a bill of sfile, A.'; A., who r<iiitinu<*d in 
possession, assigned all his esf ate A: (‘liects to defts. 
as trustees for the beiielit of his ci'editors ; — IJrJd : 
as the deed was not registered under 1851 .Aef., it 
was void, as against defies., so fai* as it was a transfer 
of lixtures as such. — II ollano v. Hoixison (1872), 
L. K. 7 C. P. 328 ; 41 L. .7. P. 140 ; 20 L. T. 
709 ; 20 W. B. 990, Ex. Ch. 

Anru Nations .'—Reid. Hawtry r. Rutlin (1873), L. R. 8 Q. R. 
290; Pe ArniytuKC, Px p. Moore <S: Robinson’H JJankiiiK 
Co. (1880), 14 Ch. I). 379 ; Pr VatcH, Rtilclieldor r. Yut«‘K 
(1888), 59 L. T. 4 7. Mentd. Chidley v. WckI. Uuiii C’hureli- 
wardciis (1874), 32 L. T. isfj ; C'rosK v. RarncH (1877), 10 
L. J. Q. R. 179 ; Sontlijiorl & AN est LancaBhirc RanKnif? 
Co. r. Thojnpsoii (1887), 37 Cli. 1). 04 ; Pc Roho, Pj- p, 
Linnell (1888), 4 T. L. R. 255 ; Cou|j:h r. Wood, I1891J 
1 Q. R 71 3 ; Rnlkeley v. Lyne Stephens, Pr L 3 XC HteidietiH, 
Lyno StcplKMiH ?•. Ijiibboelv (1895), 11 T. L. R. 504 ; Jind- 
dcrsOeld Runkinp: Co. r. LiKter (1895), 72 R. T. 703 ; 
HobBon V. Gorrin{j:e, (1897J I (.-ij, 182 ; Pc JJc Falhc, Ward 
V. Taylor, I190I] 1 C'h. 523; Monti v. RarneH, 11901 1 1 
K. R. 205 ; Reyin)ldH r. Anliby, 1 19041 A. C. 100 ; CroKhley 
V. Loo, fl908] 1 K. R. 80 ; Pc Chcstcrticld’K 8. E., 1191 IJ 
1 Ch. 237. 


177. -A. was the lessee of a public- 

house. On obtaining, in 1809, from M. a loan of 
£800, lie dejiosited tlio lease with M., togetlu^r with 
a memorandum reciting that it was deposited as 
security for the loan, A for any money that might 
liocome due to M. for goods sold, A:- for the expense 
of ” insuring the premise's A:, thei fixtures A:, fittings 
therein ” from fire, A: the memorandum also con- 
tained an undertaking to execute, when required, 
a legal mtge. In Apr., 1873, A. borrowed a sum 
of £55 from .7., A: gave .T. a bill of sale of the 
fixtures & fittings : — Re/d : the equitable mtge. 
effected in 1809 j)assed the fixtures & fittings, A: 
did not require legist i*ation under 1851 Act give 
effect as to them. — Mkux r. .Iacors (1875), 
L. B-. 7 II. J.. 181 ; 41 L: J. Ch. 181 ; 32 L. T. 171 ; 
39 .7. P. 324 ; 23 W. B. 520, TI. L. ; revsg, S. V. 
sut) noni, Mkux r. AiddON, (1874] W. N. 10. 
AnnolufUms : — Expld. Pc Eslick, Ex p. AlcMindcr (1879), 
4 Ch. i>. 503. Expld. & Distd. Pc Trcf howaii, Px p. 
Tweedy (1877), 5 Ch. J). 559. Consd. Pniiie r. Matthews 
(1885), 53 ]i. 'r. 872. Refd. Tophain v. Creeiiside (Jlazed 
Fire Brick (V). (JS87). 37 Ch. 1). 281 ; Thomas r. Kelly 
(1888). 90 T. Ill; Mentd. Rein i\ Brand (1879). 1 
Ap]). Cas. 792 ; Cross v. Rariics (1877), 49 L. ,1. Q. R. 479 ; 
Saiulcrs r. Davis (1SS5), 15 (^. R. D. 218 ; Coiiffh r. Wood, 
[1894 1 1 Q. R. 713; JOllis t\ (Rover & Ilobsou, [1908) 

1 K. |{. 388 ; Pc PoKcrstone Rrick tS: Sloiic C’o., Southall 
i\ WcHcoMib, [1919J 1 (-3». 110. 

178. .] — A sl upbuilding yard A: works 

lu'ld under a lease foi* 099 years were assigned to 
del)tor, to hold as to the leas(hold preniist^s for the 
residue of the term. A: as to tlie machinery A: 
tenant’s fixtuii's absolutc'ly. ’flic recitals statt'd 
the pijrcha.s(^ moiK'y to lx? £2,000 for t-la* l(*asehold 
])remises A: £500 for th(‘ t iuiant/’s iixl-nri's. Debtor 
hoiTowc'd till' pureluist* mom'y from his hankers, A: 
d(‘posit(‘d witJi them as security tlie imlentiirc's of 
lease A: assignments, without any in(*moraudimi. 
lie aft(;rwards elected eonsiderabli' new machiiHuy, 
A: carried on husiness on th(‘ ]>r(‘mis(‘s till he Ix'came 
hkpt-., having inciuTcd a further deht- to his 
baiikei's Jleld : tenant-'s fixt ures could not. b(^ 
assigned by tin* h'asehohh'i* so as to d(‘feat tin* 
claim of the trustee*, exee-pt. by (.‘om]>lia,n(‘e with 
1851 Act.'—hV Tijethowan, E.r)). Twkfdy (IS77), 
5 (h. I). 559 ; 10 L. .L Bcv. 13 ; 30 L. T. 70 ; 11 
.1. P. 590 ; 25 W. B. 399. 

179. — ‘J- hV AkmytA(je, Ex //. Moouk 

A Borixson’.s BanktK(; ('o., No. 193, yve.v/. 

180. . |- TJje owiK'i- of a. maiiiifaetory 

moj*tgag(*(l to ifftfs. Jiis fieehold ]>r<‘niises, with tlie 
plant, engine's, tV fix(‘d macdiiru'iy, ineluding ee*i t.ain 
ieatlier belts therein sjM'eially deseriiie'd. 4’hc 
belts passed over whe'i'ls or pulle'vs. A' u>e*(l to 

inqiart motion to the* fixed machiiie'i'y which 
formed part of tlu* free-bold. When passe'd over 
the pulh'ys thi'y were lace'd t-ogetlie*,]*. They could 
be slipped off th(‘ pulleys when (l(*sij*ed, A the'ii 
tliey hung loose, bnt tliey could not he; riiinove-d 
froi’n the*, macliiuery witliout. liciiig unlace 'd : 
Reid : t.lie belts formed an essi'iitlal jiai t of the 
fixed machinery, A tJu-y pass(*(l like that macliinery 
under a mtge. of the* realty, A thi^ ele'e-d conve'jung 
them to pltsfs. did not. reepiire registration imdei* 
1854 Act.- SiiKFFrEiJ) A Soittii ^'oRKsiiinE J^kk- 


thc llxturcH, civctieiiM, & 
to jnttfucH., for all tl)c re^siduo of the 
term, with power to 1-hc luti^ees., in 
cabo of default, “ absolutely to sell tliC! 
premises or anj" part tlmrceif, cither 
altogctiicr or in jearccls.” Tlec mtge. 
was not rcgistcrcel under Irish 1854 
Act, A Ihe* mtgor. re^iiaiiicd in the 
appaivnl posscssiejn of tlie premises. 
A carding maedeiue, a billy, a mule, a. 
tucking machine, u steam engine & 
lly-wheel were actually athxod to the 
mill building as iiurt of the machinery 
for working thi' mill, for the proper 
working of which the use of thorn was 


necessary, but they could be unfastened 
A removed witliout injury to the Iniild- 
lug, A. the Urst four of them had not 
been ultlxed to the builtUng at the time 
of the iiitgi;., imt had be<*n afterwards 
substituted by*^ the mtgor. for others 
which liad been there pnwiousl 3 \ A 
steam NMiieii was bolted by six bolts 
to a stone of one ton weight, whieli lay 
upon the Hour, A euuhl be removed 
from or togetlier with the stone. 4’ho 
urtliiles >veio claimed by tlie mlgees. ; 
— JJcJd : (1) the articles attached by 
the nilKor. to the mill building after 
the date of the mtge. passed thereby. 


as well as all tla' other articles; (2) 
the jiitgo. deed gave no power to sever 
A sell the iixtures separately from the 
mill buildings. A so faj- as it operated 
as a mtge. of the first five articles, us 
the building was included in the demist^ 
the deed did not reipdre registration 
under the Act, but tlu^ deed, so far as 
it operated as an assiglimeiit, of the 
stiium winch, reijuirod legistration, A 
wo far, being unregistered, was void as 
against the execution creditoiv- Jiusii 
ClVIb SlCRVIlUC RlTlLDINi; HOCIJOTY 1). 
Maiionv (1879), 10 I. L. T. 1,53.— IR. 
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Part IV. — Subject-Matter of Bills of Sale. 


MANENT UkNEPIT fJUlLDlNO SOCIETY V, IIAUBISON 
(1884), 15 Q. B, 1). 358 ; 54 L. J. Q. B. J5 ; 51 
L. T. 649 ; 33 W. B. 114 ; 1 T. L. 11. 61, A. 
Annotation : — Distd. lie Rose, Ejt 3 k Ijiiiuell (1888), 1 T. li. R. 
255. 

Trade machinery after 1878, sec Sect. 5, post. 

181. Assignment of land — Fixtures assigned by 

separate words — Whether within Act.] — The 

freehold of a mill was mortgaged by J. to M., & 
for further security, J. afterwards assigned to M. 
certain macliinery then upon the premises. By 
indent ui‘e of Sept. 14, 1853, .T. assigned to deft., 
subject to the mtgo., the oipiity of redemption of 
the mill Hz. all the machinery included in the assign- 
ment to M., also certain other machinery that 
had been subsequently erected &; fixed in the mill. 
By another indenture of Aug. 14, 1854, .7. sold &- 
assigned to deft., to secure a furthei* advance of 
i‘500, certain machinery then on the premises, &; 
set forth in a schedule to the deed, ^ wliich did not 
include any of the machinery assigned by the deed 
of Sept. I I, 1853, also further charged with the 
.C500 tlie (iquity of red(im])tion in the i>r(‘mises 
befoi'(j charged to deft. Th<^ rnaeliinery assigru'd 
by t4ie laU.(;r deed was ailixed l.o the jifemises only 
for the puT*x)oses of trade, A tln^ deed of sale treated 
th(5m as machiruTy whiidi .1. had a right to sell 
distinct from the land, ^fhe de.(‘d of Aug. 14 had 
not been filed as required by 1854 Act. .T. became 
bkpt., deft, at the time having taken possession 
of the said machimjry : - Held : the maclunery 
assigned by the de(‘d f)f Aug. 1 1, 1854 was personal 
chfittels within 1851 Act-, s. 7, A the deed itself 
was a bill of sale, a-s it, (;i*eat-ed a ])rim;ir*y charge 
on till' machinery distinct- from the laml, A: l-h,i 
deed, not having been liled as re<iuired by s. 1, 
was inofK‘rative,- -AVatjouI'', c. Penistonio 

(1856), 6 B. A B. 876; 26 L. .1 Q. B. 100; 27 
L. T. O. S. 252 3 Jur. N. S. J5 ; 4 W. B. 72t> ; 
119 K. U. 1090. 

Anuoiations : - Consd. Re broulv<', Ejt p. Sc()tt (IS57;, 2‘J 
h. T. <). S, 31 i ; VVahuHlcy r. (J,S59), 7 i). 11. N. S. 

115; V. Swiiulcll L. K. 3 K<]. 213; Rc 

Rx p, Moore »& IvobiusoH s CJo. (issd). 

J2 L. r. -113. Refd. Rr Pollack, Rx p. .Sciuodcr (18.37). 
23 L. '1'. <J. S. 1<S5; Rr Oevaii, Rj p. Paw 1 {ovei’.sioiuiry 
Int.er<*Hl. Soe. 'i’ru.stecfs (1858), 30 <). S. 327 ; Re 

Trevoy (ISTiO), II L. T. P.13 , r. Peiiuiek, Kt-Ji\viek 

r. lleg])ie (1871), 8 (‘h. 1075, ii. Mentd. 'ranier v. 

(Jariienm (1870), b. 11. 5 (). O. 

182. .]- — S. demised a leasehold 

ma.nufactor>^ to a- mt-gee. for the r<*si<lu(* of the 
t(‘rni on wJiich he hold it. A: by a second part of the 
same ind(‘nt-ure, he assigiusl all tin? steain-(‘ngin(*s 
A other trade fixtures t-o the mtgee. absolutely, 
subject to the ])roviso for redemption tberein <*on- 
taiiical : -Held : the mtge. of t-lu* trade lixturi'S 
required to b(‘ registered as a bill <»f sale. — BruiBir: 
'V. Fenwick, Fenwick v. Becjiue (1871 ), 8 (Uu A]>p. 
1075, 11 . ; 21 J.. T. 58 ; 19 W. H. 102 ; revsd. on 
other grounds, 25 L. T. 441, \i. J.). 

Annotations Folld. Ha, wiry r. Hiitliii (1873), I H. 8 Q. R. 

23d ; Re Wilde, Rx p. DaglMi (1873), 8 C’h. App. 1072. 
Refd. Re .loye-e, Rx p. Ikirclay (1874), 3 (.’li. Ai)(». 57() ; 
Me.u\ a, .Ijieobs (1875). L. H. 7 H. b, 481 ; Rc Trel.ho\^ an, 
Rx p. Tweedy (1877). 5 (3i, 1), 553. 

183. .] — A lessee foi years de- 

mised by ind(‘nt.ur(‘. of mtge. cerf-ain buildings used 
as an iron factoiy for tlie residue of the f-t'rin, 
except the last- two days, Ac by tlu^ same indiuiture 
lie also assigned all the niachinei*y, idant, llxt-ui'es, 
imidements, utensils, A: effects, then or thcireafter 
to be fixed to or used in or about the buildings, 
subject to re.demjition on payment of tli(^ ml-ge. 
money Ac int-erest- : —llchl ; the indeutiure, being 
an assignment- of tixtu!‘(\s, was an assignment of 
personal chatt-els within 1854 Act, Ac r(;quired 
registration. — Bawtuy v. Hutijn (1873), 1^. K. 8 
Q. B. 290 ; 12 L. .7. Q. B. 163 ; 28 L. T. 532 ; 21 
W. B. 633. 


-i/onj/o/ions Folld. Re Wilde, Ex p. Daglish (1873), 
8 (Ui. App. 1072. Cousd. Southport & West bancashiro 
Banking Co. n, Thompson (1887), 37 Ch. i). «4. Refd. Rc 
Joyce, Rx p. Barclay (1874), 3 Ch. App. 570 ; Meux v. 
Jacob (1374 ), 44 L. J. (ih. .igj ; Trethowau, Ex p. 


Tweedy (1877), 

184. 


5 Ch. 1). 553. 


] — mt-ge. of leasehold 

property, Ac by a separate o]>erative part of all, Ac- 
all mann(‘r of mill-gear, millwright work, plant of 
wbeelwiight’s sJiop, h.xed Ac inovabhj machinery Ac 
plant then being, or wliich tit any time thereafter 
during the snbsistencij of the seeiirit-y should be 
thereon, is, unless registered, mill Ac void under 
1851 Act, s. 1. 

The first [point to be decided] is, whether the 
mtge. ought or ought not to have been registered 
under the Act-, so far as relates to tin? trade lixtures 
msigned to t he intgees., toget-ln^r with the mt-gor.’s 
interest in t he pi'eniises. So far as relat-es to them, 
the mtge. required to be registered (Mathew, J.). 
— 1*A1NE i\ Matthews (1885), 53 L. T. 872, D. 0. 
.inrudat ion .‘—mentd. Hndlcy v. Bccdoni, [1835] I Q. B. 040. 

185. Power of sale of fixtures apart from 

land — Whether within Act.] — W., a lessee for 
years, demiscid by way of intge. a (tot-t-oii mill A:- all 
the si eam-engin(‘s, inill-gt‘ar, Ac tixc*d A movable 
macliinery to lb. to hold, as to t-he mill Ac such 
macliinery a,s was of the nature of lixturtis, for the 
re.sidue of t-h(^ t(‘rm except the last two days, Ac as 
to the movable macliinery Ac oth(*r articles abso- 
hit(?ly. The deed containc^d a power of sale by 
the mtgee. of the mill Ac macliinery, as to tlie 
machinery fixc^d Ac movable either with the mill 
or separately: — Held: thi? deed so far as it 
operated as a rnt.g(‘. of tra-tle lixtures, required 
registration und(‘r 1851 Ac!-, Ac the fact of t he build- 
ing A: the trad(? fixtures being included in the same 
dtuiiise made no dilTerence . — Itc WuJ)E, Ex p. 
Daolisii (1873), 8 Oil. App. 1072; 42 L. J. Bcv. 
102 ; 29 L. T. 168 ; 21 W. B. 893, L. JJ. 

Annotations : - Consd. Re .Toyuo, Ex jj. BanJjiy (1874), 9 

(Jh. App. 570. Apld. Re Esiiok, Ex p. Alt*xiiuiler (1870), 

4 Oil. if. 503. Consd. Rc 'rrcthowjiM, Rx p. Two(*cly (1877), 

5 Oh. 1). 553. Folld. F^ainu r. MatthowH (1885), 53 L. 

872. Consd. Re. Vati's, Batidioldor r. YatcH (1888), I’>8 

(-Ji. D. 1 12. Folld. Joliiw r. Wa.ro, (1899] I (Jh. 353. 

Refd. Moux r. .Taooh.s (1875), L. R. 7 H. b. 481. Mentd. 

/tc Jeavoiis. Rx p. Bruwti (1871), 3 Oh. App. 304 ; Wc.^t 

bondori Syndicate r. 1, U. Ooiurn., 1 1838 J 2 B. 507. 

186. .] — lease of a piece of 

land wius granted t-o a trader, he covenanting to 
7)uikl upon it- a st.(‘am saw-mill, messuages, or 
dwelliiig-lioiises. A’ at- t-he <*nd of tin? term to yield 
up to t-h(‘ h\ssor the land, building.s, Ac fixtures, 
ex<*ept. the sl-eain sa.w-niill, niaehiiiery, li\tur(*s, Ac 
things eoiineet-ed t-liei'ewith, W'hicli it was agreed 
the lessee might remove. The les.se(? afteiwvards 
mortgaged t-lie ])roperty, the mtge. deed assigning 
the. land, together with the steam saw’^-mills Ac 
buildings thereon. A: the st(‘ani-t*iigiiies, hoilc‘rs, 
tixeil Ac movable inaeliinei’y, plant, implements, 
Ac utensils lixed to, placed upon, or used in or 
about the. ground, iKTeditaments, saw-mills, & 
buildings, to liold t-bii iK'reditameut.s, Ac such of 
the maclunery, plant, etc., as W'cre in the natui ‘0 
of landlord’s lixt-urcis, to the inl-gee. for the residue 
of the term. A: as to such of the machinery Ac 
j)remis(‘s as w'ore in the nature of tenant’s or trade 
iixt-ures to the mt-gee. absolutely, subject to redemp- 
tion. Thii deed contained a power for the mtgee. 
in defa-ult- of payment- of t-he mtge. money, to sell 
the jiremises, or any part or jiarts thereof, either 
t-ogeiher or in xiarcels. The deed w^as not legis- 
t.ered under 1854 Act: — Held: t-he effect of the 
deed was to anf-horise tin? mtgee. t o sever t he trade 
tixtuj*es from t-lie i)rcmisi‘s, Ac to deal with them 
separately, Ac- the <ieed not having been registered 
under the A(tt, was void qud th(j trade lixtures as 
against the t-rustee in the mtgor.’s liquidation.- - 

D 2 
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Bills ojf Sale. 


Sect. i. -Fixtures and grombnj crops mid timber: 

S'iit)-seeis. \ .2 iSi: 15.1 

Jie Esijck, p. Alexant)b:r (1S76), 4 Oh. D. 
503 ; 40 L. J Bey. 30 ; 35 L. T. Oil ; 25 W. B. 
200. 

187. —When there is a mtge. 

of leasehold property & fixtures with a power of 
sale, 1854 Act applies not only where the power of 
sale authorises the mtgee. to sell the fixtures 
separately from the leasehold property, but also 
where there is a separate assignment of tlie fixtures. 
— He ilKKD, Bx p. Brown (1878), 9 Oh. T3. 380 ; 
48 I.. J. Bey. 10 ; 39 L. T. 338 ; 27 W. B. 210, O. A. 
Annotation : — Folld. Paine v. Watt hews (1885), 58 Jj, T. 872 

188. .] — By an ind(*nture of 

mtge. frixihold premises, together with the trade 
fjxtui'es thereon, were conveyed by the owner of 
the premises to mtgees, the indenture contained 
an exjiress power to sell any of the trade fixtures : 
-'Held: the power to S(‘ll tlu* fixtiures separately 
from the land was a bill of snj<; witliin 1851 Act<, <fc 
the deed was void as l.o t-he trade lixturiis, not 
having t)(‘en registerc^d. Johns r. Ware, [18001 
1 Oh. 359 ; (iS J,. .1. (^li. 155 ; 80 L. T. 112 ; 47 
W. B. 202 ; 0 Mans. 38. 

189 . jjo power of sale of fixtures apart 

from land — Whether within Act.] — J., the l(‘ss<‘e of 
a public-hous(' two cottages, who was bound by 
the covenants of his lease* to deliver up at the 
expiration of the term, all fixtures, exctjpt trade 
fixtures, demis(*d by way of riit-gc*. the public- 
house & premises, including all tlio tenant’s 
fixtures, to a mtgee. for all the residue of the term 
exeept t<he last three days. The deed <U)nt.ained a 
l)OW(jr to the mtg(.*e., in case of default, to sell the 
premises or any part thereof, eit»ht.‘r t-ogether or in 
])arcels, eitJiej* for the term thereby granted or 
for the original t(*rm, wit/h a declaration t/hat in 
casi* of a sal(^ the mtgor. should hold the last thixic 
days of tlie terirj in thrust for tin* purchaser : — 
Held : the mtge. deed gave* no pow(*r t-o the mtg(*e. 
to scdl or take possession of the fixtures separately 
from the buildings, k it did not rerpiire. to be regis- 
tered under 1854 Act.- Vi’e .Joyce, Ex p. Bauclav 
( 1871), 9 Ch. App. 570 ; 43 L. ,1. Bey. 137; 30 
L. T. 470 ; 38 ,J. B. 708 ; 22 W. H. <i08, L. .IJ. 
Annotations : — Expld. & Distd. Jiv Kslick, Kx p. Alcxunder 

(187(5), J Ch. L). 503. CoDSd. Yules, HutcJieldor r. 

VutoH (1888), 38 (Jh. ]>. 112; .ToIiuh r. Ware, |1805)J 

1 Ch. 350. Befd. Jic Trothowaii, Ax p. Tweedy (1877), 5 

(Ji. i>. 559 ; Uc Heed, Kx ji. Jirown (1878), 27 W. 11. 219 ; 


West boiidon Syndicate r. I. R. Coinrs., 11898] 2 C^. B. 
507. 

Priority between mortgagee of land & grantee of 
bill of sale.] — Sec MoRTnAOE. 


Sub-sect. 2. — Growing Crops and Timrer 

BEFOJIE 1878. 

190. Not personal chattels.] — Growing crops ; 
— Held: not personal chattels witliin 1854 Act, 
s. 1. — Bhantom V. Grifitts (1877), 2 C. I*. 1). 212 ; 

L. .1. Q. B. J08 ; 30 J.. T. 4 ; 41J. P. 408 ; 25 
W. B. 313, C. A. 

Annotfdions : - Distd. Hr ITiillipn, Kx p. National Mercantile 
Bank (1880), 29 W. R. 227. Consd. Thomas v. Kelly 
(1888), 13 App. Cas. 50(). Refd. Ur (Toss, Kx p. Payne 
(1879), 11 Ch. D. 5.39. Mentd. Salter v. Brooks (1879), 
Do (Tilyar's tknmty Ct. Cases 82. 

191. .] — ^A bill of sale of g!*owing crops 

does not require registration under 1851 Act. - /i*c 
Cross, Ex p. Payne (1870), 1 1 Ch. I). 530; 40 
h. T. 503 ; 27 W. B. 808, i\ A. 

^ I nnoiations : -M.enid. J^yons r. Tucker (1881), (> Q. B. I>. 
(>G0 ; Ur Emery, K.r p. Chitd Otlleial Keeei\er (JSSS\ 37 
W’. R. 21 : SanK’ninetti r. Stuckey's Banking- Co., 11895) 
1 Ch. 17(5. 

192. Until severed.]-— Althougli growing 

crops are not ]>ersonal chattels within 1854 Act, 
as soon as the crops are severed they beeoun*- 
pei*sonal chattels, k are not protect(‘d against a 
trustee in bkpe^y. by an assignment m.)!; i‘t*gister<*d 
as a bill of sale . — He J*hit.lips, F.r p. Nation AD 
Mer(;antile Bank (1880), 10 (h. 1). 101 ; 50 
J.. .1. Ch. 231 ; i 1 L. T. 205 ; 20 W. B. 227, C. A. 

See, umv, 1878 Act, s. 4. 


8uh-sect. 3. — Fixtures (other than 

Ma<.mtinerv) and Gruwinc Crops and 

AUfER 1878. 


Trad 10 
Timhjor 


See 1878 Act, ss. 4, 7. 

193. Whether separately assigned Mortgage 
of quarry “together with ” fixtures.'- By a de(‘d 
of mtg(*. of a. fr(‘ehold stone quarry tlu* (juarry was 
granted “ together with ” the mills, buildings, 
steam engities, motive ])ow(‘r, plant, fixed k 
movable maeliinery, apparatus, rails, sleepers, 
iinplcmerits, fittings A fixture's of ev<‘ry desciip- 
tion then oi* any time 1hereaft<(*]* fix(‘d to, oi* 
placed upon Ihe her(‘ditamenls, all in tlu; same 
witnessing ])art. Tlu* mtge. was exeeut(*(l after 
the passing of 1878 Act but before .Jan. 1, 1870, 


PART IV. SECT. 4, SUB-SECT. 2. 

190 i. I'ersoiwl rhutUls.] — (jj-owing 
c-ropH are goodn & chattels witldn 
Iri^h 1854 Act, being capable cf com- 
pleli* transfer by delivery. — S heuiuan 
r. iM*(JAUTNKV (18(51), 5 L. T. 27 ; 11 

1. C. li. R. 50(5 ; 13 Xr. Jiir. 193.-— IR. 

k. Jjoas — Whether vassiiiff.] — I’ltf. 
claune-d to be owner of logs nnder a bill 
oC sale from his father, who was tenant 
in common with deft, of the laiui on 
which they were cut. Pltf. relied on an 
agreement whicli, lie tontciided, wjis 
made between the workmen of both 
parties & agieed to by deft, to the, 
effect that whatever logs <uuih of the 
parties “ tlxed ” they were respectively 
to jvtiiin. Deft. & his son denied that 
he ever had made or samdioiied any 
such agreement: — Held: dcft.*s right 
to the logs cut on the land by his 
laboujers coultl not be affected by an 
agreement ]>elween the workmen, & 
pltf.deriv('<l no title under the bill of sah*. 
— Mitciieia. r. IjAnt/ (18(59), 7 N. S. it. 
518.— CAN. 

PART IV. SECT. 4, SUB-SECT. 3. 

193 i. Whether srparntelu assiimed- 
Mortguur of lands ‘Aoyrther with" 
nrcsenl ci* Juture tnarhine.ry.] — II. gave, 
a mtge. to R. to sccuio a past debt k 


ordinary sense, tin' ct. being of oiiiiiion 
that such was the intention of the 
parties, construed the term as inelnding 
the articles of the latter class.- -Viou- 
V \Ki> r. Skki.rJHON (1907), 9 W. A. L. R. 
113.— A US. 

m. ■ — - ' Assii/nnimt of letting, 
grazing if’ nuad-owing— (r rowing entps 
not assigned as rhaitels.] — M., who was 
possessed of a farm, signed an ugree- 
iiient, whereby in consideration of 
l)ltf. paying for M. £200, she assigned 
to pltf., US seenrity therefor, tho 
authority to let. &. manage hei> farm 
for grazing, meadow, or oHier purrmso, 
& out of tlie proceeds of siieli h'tting, 
to retain such mims to liiRiidate the 
above or any otlier sum advanced to 
M. or paid by pltf. on her account, & 
M. ajiiiointed jutf. her auctioneer k 
salesmuii to dispose of same at such 
time is:, place as ho thought best., lY to 
retain the sums advanced out of tho 
proceeds, together w'ith commission k 
c^xpenses, & haml M. the l>alune(\ tho 
agreoiiM'nt to be Irruvoeablc i—Jleld : 
thi^ above ngn?emout was an equitable 
mtge. of the land, k couferred upon 
liltf. a siieclflc interest in tho croiis on 
the farm, ivr tu the pnrehuso money 
(hereof when sold. — Ooonan r. O'CoN- 
NOB, 11903] 1 1. R. 449.— IR. 


future advances, in which it was re- 
cited that security was to be given 
*• by the lands hemiiufter mentioned, 
& also by the machinery hcreimtfler 
mentioned,” & which proeeedeil to 
mtge. tho lands, ** together with the 
maithineiy k foundry apiiaratus now 
in use 8: that may in future be used in 
the briek vS: frame buildings situate 
on tlie lots, used as a luacbiue shop ivr 
a foundry dowuistairs k as a printing 
ottlce uiistalrs, the machinery being 
composed of one printing jiross, etc., 
tngetlier with all the machinery^ now 
in or that, may hereafter be put In the 
jiremises.” Jn the proviso in the mtge. 
the property was described us “ lands 

chattels.” The mtge. was not tiled 
as a chattel mtge., nor was there chaiigo 
of possession I/eld • the mtge, was 
good without registration as a chattel 
mtge., so fur us It was a mtge. upon 
property brought uiioii tho inrmises 
afU*r its date. — Robinson r. (JooK 
(1884), (5 (). R. 590. -CAN. 

1. — — ” Machinery."] — Wlicre 
an agree.ment relating to chattels 
refern'd t.o tho chattels generally us 
th(^ machinery mentioned in tho 
schedule, k the schedule eomprlsed 
articles, some of which wen;, k others 
which were not-, machinery in tho 
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wlion that Act camo into operation. At the date 
of the mtge. there was a tramway in tlie qnarry, 
tSr- there was also a steam crane cramped on to large 
stones iSt kept in iiosition by two guys: — Held: 
the*, tramway Ad crane were? fixtures, aS:- the mtge. 
di(J not require I'ogistral.ion (dther under 1854 or 
under 1878 Act in order k") give the mtgee. the 
right to retain the (.ramways & crane as part of 
liis security as against a liquidation trustee. 
Observations on the meaning Ac object of 1878 
Act, s. 7. — yfc Aumytagio, Ex p. Moore Ac IIobin- 
son’s Banking Co. (1880), 14 ("h. 1). 379 ; 19 
\u .T. Bey. (JO ; 42 T.. T. 443 ; 28 W. K. 924. 

194. Growing crops assigned along with 

other chattels.] — A bill of sale by one of its operative 
clauses assigned all the crops growing, or which 
should thereafter bo growing, on the grantor’s 
farmlands Ac also all horses, cai4s, etc., which were, 
or should ther('afk;r be, in, upon or about the same 
farm : — Held : the crops were separately anssigned 
as there was no assignment of tlu; land. — iloBERTS 
V , Kobeuts (1884), 13 Q. B. I). 791 ; 53 k. J. Q. B. 
313 ; 50 L. T. 351 ; 32 W. B. 005, C. A. 

^innntatwns : Bouohotte r. A(.te7ibor<nis:h (IK87), 

:t T. L. B. 818 ; Wif.t r. Banner (1.SS7), 20 Q. B. D. 114 ; 
Kelly r. Kellojnl (1SS8). 20 Q. B. B. 5G0 ; Mayer Fulda 
V. Mindlovicli (1888), 51) L. T. *100 ; Thomas r. K<‘lly (1888), 
18 ApjJ. 500 ; ('arpenler r. Doeii (1880), 28 Q. B. 1). 
5(50 ; Davies r. .lonkiii« 0800), *18 W. li. 28(5. 


195. Building materials — Assignment of 

land & all building materials thereon.] — By a mtge. 
de('d plt/f. as.signod to d(4ts. certain land & build- 
ings in course of erection thei*(‘on, “ <Sc also all 
bricks, timber, slates, eSc other building materials 
whicli may at any time hereafter be brought by 
or for (.h(* mtgor. into tlio pr(!mis(is for completing 
the buildings.” Pltf. covenanted “ that all bricks, 
timbej*, etc.., which sliall be brought upon the 
premises, etc., shall be considered as immediately 
aO.ached (.f> A: forming part of the fee simple of & 
in the sarm* premis(‘s. A: no part of the hricks, etc., 
shall he reinov(*(l from (.h(‘ pr(Tnis(‘s hut with the 
coneurr<*n( e of the mtgees.,” A: ” that in case the 
mtgor shall not ])roeeed wit»h the completion, etc., 
to the satisfaction of tht‘ mtgees., it shall be 
lawful foi* till* mtgees. to enter upon the premises 


A: seize take possession of all Inicks, et-c.. A: other 
building materials, A t-o complete the nies.suages.” 


The deed further provided that in case of default 
by the mtgoi*. it should be lawful for the mtgees. 
to sell all or any pai*t of the hereditaments or 
premises, Ac. all bricks, timber, slales, Ac* othia* 
materials standing Ac* being the?*eoii, or on any 
part thereof, either t.og(*l.her or in y)a.reels, etc. : — 
Ilrld : tlie di^ed was a bill of sale, Ac void for want 
of registration in re 8 i) 0 ct* of the personal chattels 
comprised therein . — (.-umphon ??. (^ku.E.s (1889), 
23Q. B. T). 4(55; 58 L. .l.Q. B. 31(5 ; (il 1.. T. 11(5; 
38 W. It. 110, D. C. 

Annofnlioim : — Dbtd. lie Standard Manufaflnrlnp: Go. (1801), 

(R) L. J. Ch. 202. Consd. Ghurch r. Sago (1802), (57 Ji. T. 

800. 


196. Mortgage of leasehold & fixtures — 

No power in mortgage to remove fixtures— Except 
against lessor at end of term.] — A co. having a. 
lease of a brickfield issued debentures creating a 
floating charge Ac prohibiting the creation of any 
mtge. to have priority. Any debenture holder 
was empowered to appoint a receiver wit»h power 
to make arrangements in the debenture liolders’ 
interests. The co. requiring money, the debent/ure 
holders agreed to tl)e creation of a mtge. of the 
lease to have priority of tlie deb(‘ntures. By tliat 
mtge. tlie co. assigned tin? premises comprised in 
the l(*ase with erections A: plant then or thereafter 
thereon, so far as legal without registration as a 
hill of sale, for t.he residue of the term. The 
business not succeeding, the mtgee., being also a 
debenture holder, appointe.d a recidver for the 
debenture holders, who evcmtually had to close 
down the works, A:* an ari’angement was ontei’i'd 
into betvv(*eii t.he n)t»gee., a solr., iSc. the i*eceiver for 
the reeeiv(*r t*o offer t-hi* loose Ac fixed plant. t.og(*t.her 
for sale, the proceeds of tin* former t.() go t.o tin*, 
debenture liolders A: t.hose of tin* latter to the 
mtgee. TIM : tlie right*, wliich the nit.ge. 
carried, of the nitgi'e. t-o remove t.he fixt.ures as 
against the co.’s l(‘ssor at tlie end of the. lease did 
not retider the nit.ge. obnoxious to Bills of Sale 
Acts.- Tie Bogekstone Hric’K A Stone C^o., 
SoiTTJfALL V. Wesgomb, [1919] I Oh. 110 88 
L. .1. Ch. 49 ; 120 L. T. 33, C. A. 

197. Future growing crops.]- H., the tenant 
of «a farm, by bill of sale made in S(‘pt., 1880, 
assigned to ))ltf. liis st-ock-iri-t-rade A:* elTects on 


n. (inerinf/ rroits.] — intfrc. covoml 
^JTrowiiiK' ev()f)H Jfcld : hticIj crops 
hi’iiij? Inoapohlf of delivery or cIuimko 
( if jtosHCssion wiMioof cluinpt) of or- 
('UpalioD of till* land, 11a' mipfc. as to 
tluMii \\:is not within (Chattel ^lort^>:a|J:o 
Ac.1 . — Hamilton v. Hakuihon (1881), 
4(5 (I. t;. H. 127 .— CAN. 

o. .1 'Mijrccs. under a iuti?c. 

of land <m Oct. (5, 1880, distrained 
orops produced from the land after 
N#»v. 1, I87S). 'JTie 'Tops were claimed 
under a chattel mtpre. jriveii on May ID, 
1880, of KUeh crops, which had been 
just sown : Held : the RrowiuK crops 

swell hy the chattel mortifawe. — 
Lajno V. OxTAKio Loan & Savinils 
(’ o. (1881), 40 U. G. B. ILL— CAN. 

Priority as hotvveon mlffcc. 
of land A: grantee of bill of sale gener- 
ally, str Moutuaok 

f i. - - (iroimnu ornss.] — A bill of 

e of growing grass does not reijuii-o 
to be tiled uiuler Bills of Sale Act 
while the grass is growing. — E astkrn 
Gan ADA Savimjs Loan Go. r. 
Gmmv (18J)0), 28 N. S. IL ;128.— CAN. 

q. .J--A cluittel mtge. cover- 

ing growing crops do(‘s not iiomo 
within B. S. M., p. 10, so as L) need 
lUing to preserve its validity. - 
(?ui<’FOHD V. Looan (1801), 0 Man. L. B. 
428.— CAN. 

-.1-~Smitii V. Tiuksp.n (1010), 


15 W. L. IL 700 ; 20 Man. Ji. IL 120.— 

CAN. 

s. - — .]— A sale of growing crops is 

not. within Bills of Sah* Ordinance. 
Mi’Mri.i.AN i\ ITKiti'M (l!)17). 8 

\V. W. IL (511; 87 I). L. IL 212.— 

CAN. 

t. Mifftfikc ofi to loralUif.] - 

M,, owning parts of lots 18 11 in 

Ibe second concession of M., gave a 
chattel mtge. of certain crops, grain, 
hay, etc., described as ** now being on 
the premises sitnaU) on the north- 
east half of lot 11 In the second eon- 
cession, & north lialf of lot 1 4 in the 
eoneession of M. : Held : erojis 

& hay njion lot 13 could not. pass. — - 
Guars v. Austin (1882), 7 A. IL 511. - 
CAN. 

a. (’haficl viorignpc on part 

of erop~ Number of bushrla morigaited 
irnnblc to be ulcntiff^'^t .] — A fshattel 
mtge. on ])ortion of a crop of gi’uin 
is void, whore it is imposslhle to 
identify the particular immlior of 
bushels morlgiiged. — LrnT.K r. Maolv: 
(1U14), 28 W. L. IL 51)G; 7 W. VV. K. 
224.— CAN. 

b. — — (^hnttcl morUKtae of, per- 
mitted by \\\\(\ Act (r. 37). .S-. 22 (//).!— 
Dk La vat, Dairy Suitlv (.Vj. JiTi>. v . 
Ni('ili)l. (1818), 2 W. W. IL 1017; 
1 1 Sask. L. IL 285 ; 42 I). li. IL 718. 
CAN. 


c. .] — bill of sale of crops 

aetually growing at the date of its 
execution is void for want of regi.stra- 
tion under Trinidad Ordinanee, No. 15 
of ISSl. — T knnvn'I' Hovvatsdn 

(1S8S), 18 App. Gas. 188 : )7 L. .1. P. C. 
110; 58 L. T. (lit;, 1' O.— WEST 
INDIES. 

197 i. Future groudug crop.*?.! -A 
chattel mtge. covering ciofis to }>o 
grown iloes not come within JL S. M., 
c. 10, HO as t.o need tiling to preserve 
its vTilidity.- CT.iUKORD v, lam an 
(1884), 8 Man. L. IL 128.— CAN. 

197 ii. — Crops to be grown may 

be covered by a cliattel mtge , a 
chattel int^iTo. of “ crotis which may 
he sown during the curroncy of this 
mtge.,” eovera crops sown after the 
intgc. falls due but remains iinpukL — 
Canada 1’krmanknt L{)\n Svvinos 
Co. r. Todd (1885), 22 A. JL .515. — 
CAN. 

197 iii. .J- - Smith Tiiikhkn 

(1810), 15 W. J.. JL 708 ; 20 Man. L. IL 
120.— CAN. 

197 iv. .1 — .T,, the owner of land* 

being deslrons of jinttiiig in a crop, 
& needing money, applied to W., who 
gave him $100 lu cash upon the agi*oo- 
iiient that VV. was to get in it;tnrii one- 
third of l.he grain, Init was to boar no 
other expenses in connection with the 
croj), iS: as lictw’ecn the tw'o of them J. 
was to he liable for all debts : — IJekl : 


r. 
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Sect, 4 . — Fixiureff and growhuf crops and f’nnher: 
Sid) -sc cl. 3. Scci, Farf F. Sect. 1 ; Snh-srei. 1. 1 

the farm, togethor wi<»h all the gi’owing A: otlior 
crops “ which at .any time thercaiftor should ho in 
or ahoiit same or any other premises ” of IF : — 
Held : the description in tlie hill of sale of the 
future crops on the farm was suificient ly sj>eci1ic 
to make a valid assignment of them in equity. 
ChiEMENTs V. Matthews (188‘d), 11 Q. B. I). S08 ; 
62 L. .r. Q. B. 772, C. A. 

Annotations: — Expld. Hr Clarke, CooinBc r. Cnrlor (1887), 
36 Ch. D. 348. Consd. Tailby r. cnieial Receiver (1888). 
13 App. Cas. 523. Refd. Joseph r. Jj.vons (1884), 15 
Q. B. I>. 28() ; Beeves V. Barlow (1884). 12 (). ii. IJ. 436. 

Machinery before 1878.] — See cases in su])-seet. 1, 
ante. 

Priority between mortgagee of land & grantee 
of bill of sale.] — See Moht(jaoe. 


SEcn\ f),- TRADE MACHINERY. 

See 1878 Act, ss. 4, 6. 

198. Machinery excluded from statutory defini- 
tion — Not personal chattels for any purpose — Even 
though not assigned with land.] — The (‘that of 
1878 Act, s. 5, is that the articles which ar(^ thereby 
excluded from the d(hnition of “ trade ni.acliin(‘ry ” 
therein contained are not “ p(‘i*sonal chatt(4s ” 
within the Act for any purpose whatever, any 
assignment of sucli articles docs n(^t< require regis- 
tration under the Act ; A tliis appli(‘s to such 
articles even thougli they art* not act.ually atlixed 
to the land vith which t.h(‘y art* assigned, but, by 
virtue of an easement, to otJi(‘r land belonging to 
a stranger. 

A brick-making co. deposited their title deeds 
to certain beds of C(3al A: lire-clay with their 
bankers, tog(.‘ther wth a memorandum of dej)osit. 
The CO. were not tli(' owners of the surf.a(*e of tlie 
land under which the beds of coal A- lirt^-clay lay, 
but t/hey liad the right to use the surface ftir tlu* 
purpost^ of working the minerals, A' tliey had 
erected on the .surface certain trade machinery of 
the kind excluded by s. 5 ; -Held : t.he assignrn(*nt. 
of the ti’ade inacliinery did iKJt. require registi*ation. 
— Topham V. Gueenside Grazed Fire BuroK (k». 
(1887), 87 (4i. 1). 281 ; 67 L. .1. CJi. 68;i ; 68 I.. T. 
271 ; 80 W. TL 104. 


Annotation : — Mentd. Re .standard Manufacturing Co. 

(1801), 60 L. .1. Ch. 202. 

199. Agreement for security over premises 6c 
goods thereon — Except such articles as should 
require registration— -Trade machinery not included.] 

— A banking co. entered into an agreement to sell 
certain paper-inills m.achinery to the L. co. for 
£20,000 to be jiaid by instalments. By clause 2 
of the agreement it was provided that upon pay- 
ment of the fir.st two instalments the bank sliould 
convey the premises to the co. upon their executing 
a mtge. for the balance of the purchase-money, 
that the mtge. should contain a clause enabling 
t/he bank, in case tJu* bu.siness of the co. should bci 
suspended, to re-enter t..akc possession of the 
premises, & of everytdiing wliich should have been 
built or placed thereon, & wliich should not require 
registration within 1878 Act, & to hold same for 
their own use A: benetit absolutely, but without 
l)rejudic(‘ to t.he liability of the co. for t.he unpaid 
balance of tlie purchase-money. The agreementj 
was not regist(‘red as a bill of sale : — Held : the 
agreement to mtge. did not extend t>o any property 
which re(][uired regisi-ration under Bills of Sale 
Acts, the trade macltmery was not included in 
th(‘ st^enrity. Re TiONDON & Lancashire Paper 
Mti.rs Co. (1888), 68 L. T. 798 ; 4 T. L. B. 212. 

200. Mortgage of land - No power to sell 
machinery apart from land — Whether within Act.] 
— The owner of land A buildings which he used for 
the purx>oses of his busiiR'ss, in wlucli thcTc was 
fixed machinery belonging to him, being trade 
machinery within 1878 Act, m('>rtgaged them in fee 
without any gimeral words or any' reference to fixture's 
or machinery. By tlu^ mtge. d(‘(‘d it was agr(a*d 
that lh(‘ ]>ow(‘i s in ( 'on v<*yancing A Law of Properl y 
Act, 1881 (c. 11), s. J 9, should be (‘X(U*cisahl(' with- 
out such nolic(^ as Dapiired by the A(rt : Held : 

(1) the mtg(‘. was not an assignment of the trade* 
inaebinery since tin* trade machinery only^ pass(*d 
hy virtue' of being allixed to the' freeliold ; (2) the' 
power of sale did not autliorise' the mtge'e'. to se'll 
the trade macJiinery a}>art from t-he*. fre'ehold ; 

(2) the instrument, was not a. hill of sale*. A: gave* a. 


valid se*enrity on the* trade* inaehinery. --//e' Yates, 
BATe’HEi.DOR r. Yates (1888), .28 (’h. 1). 112 ; 67 
L. .1. Ch. 997; 69 B. T. 47; 29 VV. B. .6(J2 ; 4 
T. L. B. .288, C. A. 


An.notati(tnii : — Cousd. ClimiiKoi) r. Coles (188f)), 2.3 Q. H. IJ. 


tlio traiiflaotion was a sale by .T. to 
W. of a third interest in the eror to 
eoino into exist eeiee in ilio fiitnre, Ac 
Bills of Sale Act. ss. 1), 15. did not 
apply. — I ntern ation al H AitVESTi-at 
Co. V. .lAeonsEN & Weitzek (JJU5), 
32 \V. L. R. 332 ; U W. W. R. 87 ; 
24 J). Ii. R. 632 ; 31 VV. L. R. 871» ; 
10 W. VV. ii. 955.— CAN. 

197 V. Ijcasf of Uind on crop- 

payment plan.]— A. let to B. a farm on 
whieli prrnin bad been jrrown by un 
indenture' i*OH(*r\ Iner eis rent “ the shun* 
or penBoii of the whole crop Avhich slmll 
be grown iijion the demisf*(l preinist*s 
as horeinuflcr set forlli,*’ Ac the leasii 
provided that the lessor ndghi reteiin 
from the share of tlie crop tliat. wjih 
to be delivered to the lessee a siittlelent, 
uinonnt to cove'r tuxes. A: t,o rejiay 
advances A: other indel>tedn(*ss, that 
the leHS{*e immediately after thjeshing 
should deliver t he wliole crop, except ing 
hay, in the name of the lessor, at. an 
elevator t,o be named by the lessor, 
that all crops of grain grown upon the 
premises shemlel bo & remain the abso- 
lute property of the lessor mitil all 
covenants, conditions, provisos. A: 
agreements therein contained shoulel 
have been fully kent., performed Ac 
satlBfled, & that the liissor shonlel 
deliver to the lessee two-thirds of the 
proceeds of the eroii to be stored 


in tlu* elevator, less any sum letained 
for taxes, advances, indebtedness or 
guaranties previously montioned. — 
Held: tlie lessor’s lien or eliarge 

was void under R. S. M. 1902 (e. II), 
H. 39, as being a idiarge upon crops to 
be gi’own in the future. — CAMciuor.r, v. 
.Mc’Kinnon (1903). 23 C. J.. T. 23 1 ; 
11 Man, L. R. 421.— CAN. 

197 vi. — — .] — A lease of land 

ui)on the crop-payment plan is not 
void under Ael, It. S. 17, s. 33. — 

Tennant r. Rhineland ( 19 I.S), i 
\V. VV. R. 70; 38 J). Ji. R. 271. CAN. 

197 vii. — As'iiyn nicnt of .] — 

By a lease L. demised land to (i. for 
live y<'ai*H at a yearly rent of half the 
grain grown on the lU'emisos, oxee.pling 
t tiat, grown on forty acres, wdiich was 
to 1)0 (R’h property. Aftiuwards L. 
assigned (j.’s lease, but although tin' 
land was eovored by the assignment, 
tlie parties only intended t-Iiat. the 
rent reserved Ac the benetit of the 
covenants in the loase should pass : — 
Tfcld : the usslgnmeut was valiil under 
Bills of fesale Ordinance, but all gi'ain 
grown on the demised land bel()ng(*d to 
U. until it was dlvid(Mj, or delivered 
under the lurms of t.be lease. — 
Rohinhon V. J..o'n' (1909). 9 W. h. K. 
6S1 ; 2 .Sask. L. R. 150; rersd. 11 

W. L. li. 59 ; 2 8ask. L, U. 276. — 
CAN. 


197 viii. Sale of land on crop- 

payment plan.] — Deft, was in possession 
of land under an agreeiiieut. of sales, 
made- In 1909, by wbicb the purchase- 
money was to be paid to th(< vendor hy 
the delivery Ui him of one-half of the 
crop grown upon thi; land each year, 
A: it was further agreed that all crops 
to be grown on the land, to the extent 
of onc-half, should, until the principal 
A: interest were fully i>aid Ac satisfied, 
he and remain the property of the 
vendor : — Retd : (I) Bills of 8alo Act. 
s 17, made the clause in the agreement, 
by whieli the crops, t.o Ihii extent of 
one-half, were to be the property of 
till* vendor, invalid ; (2) the whole 

jiropeity in the eroji was vested in 
<l(*ft. niitil the gi'uiu was divided A: 
t he vendor’s share set apart for him. — 
Kidd A:. Clement v. Ddciiekty (1914), 
27 VV. li. ii. 636 ; 16 L). L. ii. 525 ; 
7 Sask. L. R. 137.— CAN, 

197 ix. AsManincnt of lease in- 

chulhiu intcreat ia.l ' -Bills of Sale 
(Jrdinunce, e. 43, C. ()., 15, applies 

an assignment of a lease of land, 
wnere the assignment includes the 
lessee’s interest in the crop to be raised 
thereon during the t-erm.— M c'KilloI’ 
A: Co. V . UovAL Bank of Canada, 
[1918] 2 VV. VV. R. 100; 40 D. L. R. 
556.— CAN. 



39 


Part V.— Statutory Requirements. 


465 ; He Ltiflty, Ex p, Liiflty v. Official Receiver (1889), 

60 L. T. 100. Apld. lie Brooke, Brooke v. Brooke, 11804] 

2 (Jh. 000. Distd. Hninll v. National 1‘rovlnclal Bank of 

England, 11804) 1 (Oi. 080. Refd. Joliim r. Ware, 11800] 

1 Ch. .‘i.^)0. Mentd. Stevens r. l\lttrHlon (1 800), 00 L. J. Q. B. 

102 ; West licmdoii Syndicate v. I. It. CoiiirH., [1808] 

2 Q, B. 507 ; Born i\ Turner, [lOOOJ 2 (^h. 211. 

201. — .] — In Aug., 1887, W. pur- 

chased leaseholds with lixi*d riuicliinory thereon. 
.1. provided ilu* money on the understanding tliat 
W. should hold the property & machinery for him 
until he required an assignment. In Feb. W. 
deposit(;d the title deeds witlt .1. with the following 
memorandum ; “I acknowledge that the purchase 
was made out of money iirovided by .1., on the 
undei’sta, Tiding that I should hold the lease & 
effects as trustee until he should require an assign- 
ment., ct 1 hereby undertake to execute in his 
fa voui* an assignment by way of nitge., or absolutely 
as he shall elect, until election 1 ha.ve deposited 
with him tlie lease & documents of title as an 
equitable mtge.” -Ucld : the mt.ge. of tliti lease 
cari'ied wit.h it. the t.rade machinery, &. there was 
no separate assignment of such trade machinery 
requiring i-egistratioii as a ])ill of sale . — Jfr Iai^sty, 
h'x ]}. larsTY (1889), ()() L. T. HU) ; 87 W. H. 301; 
(S Mott. 18 . 


202 . 


Mortgage containing 


schedule of machinery.] — Hy a conditional sui- 
rtuvder made in 1887 t.he mtgor., the owmu’ of a 
pa])er mill, suri*<‘nd(T(‘d, by a conttunporaneous 
de(*d ])ur[)oi*t(‘d to grant tk convey to the mtgee., 
eo])yhold land wit.li the mill, cott.ages, k fixed 
machin(‘ry k lixtur(‘S tlu'ivon, which wiTe sjiecilied 
in a. sch('dul(‘ t.o the de(‘d, by way of mt.g(s. k by 
th(‘ d(‘(‘d th<‘ mtgor. cov<‘nant(‘d to keep the 
cott.ag(‘s A ot.luT buildings, machinery, k fixtures 
conqirised in or subjc'ct to the security, k all 
buildings, macliinery, fixt-nr(\s, k propiuiy which 
|. from time t.o time be so comprised or sub- 


ject, in good k substantial repair k in perfect 
working order, k also insured against loss or 
dfimage by lire as therein provided. There was no 
express pow(‘r of sah*. The deed was not registered 
as a hill of sale ; —Held : notwithstanding that the 
fixed machinery k fixt.ures were expressly men- 
tioned in the suirender k contemporaneous deed, 
the mtgee. had no power to sell tliem apart from 
the land, k the conveyance was not. a bill of sale. — 
Uc Brooke, Brooke v. Brooke, [1891] 2 Fb. GOO ; 
04 L. .1. Ch. 21 ; 71 L. T. 398 ; 8 B. 441. 

AnnuUtHom : — Reid. West London S.vn<lieaic I. R. C'omrs., 
[185)8] 2 O. B. 51)7. Mentd. He Oxloy, Hornby v. Oxley 
[1914] 1 (’h. 601. 

203. “Together with” machinery — 

Document showing Intention to dispose of machinery 
apart from land — Whether within Act.] — ^An 

owner of land k buildings ivhich he used for the 
purpose of liis business, k on wliich there was 
fixed machinery, granted k assigned to defts. by 
way of mtge. the land k buildings “ together with 
all k singular t.lie fixed k movable plant., machinery 
k fixtui’es, implements k utensils, now or hereafter 
fixed to or placed upon or used in or about the 
hereditaments,” k the statutory power of sale was 
mad<‘ exercisable as therein mentioned : — Held : 
t.he form of the mtge. .showed that it was the in- 
tention of tlie parties t.hat the mt.gees. should 
t..Tk<^ under it certain rights in th(^ fixed plant, in 
addition to l.heir rights as grant.eos of tljc land, k 
they conkl sever k soil the fixed machinery apart 
from tlie land, k the mtge. was as regarded the 
machinery a bill of sale. — Small v. Nationai. 
Provincial Bank op Fnc.land, [1891] 1 Cb. 080 ; 
03 L. .1. Cli. 270 ; 70 L. T. 492 ; 42 W. II. 378; 
38 Sol. .lo. 217 ; 8 II. 103. 

Annetafinm: — Consd. 7?c Brooke, Brooke r. Brooke, [1894] 
2 (Jb. 600. Reid. W«'st London .Syndieule r. 1. H. Conirs., 
fl89.Sj 2 Q. B. 507 ; Johns v. Wave, flS95)J 1 C’h. 359. 


Part V.- -Statutory Requirements. 


Sjoct. 1. -consideration. 

Snn-spx’T. 1. Minimum Amount —Bills of Sale 
BY WAV OF SEccurrY. 

See I.SS2 Act. s. 12. 

204, Sum under £30— Future liability & present 
advance.l — A bill ol sale purport.ed t.o b<‘ given in 


consideration of £13 12.s\ then owing by the grantors 
upon a promissory note k of £10) 8.s‘. then paid to 
the grautoi*s, making together £30, the receipt of 
which the grantoi’s thereby acknowledged. The 
promissory note referred to was for £14 3.s‘. 4d. 
payable by weekly instalments of ll.v, 4d., of which 


g. Seed (/rnin chattel 

(Uiusulcruthni not h'ntiicd to price of 
drain d* intcrcal thereon .] — ^Undor 
H. S. IM., 1902 (c. ] 1 ), H. 39. It is a, faUil 
(»bj(‘cli(»n to a lut+ro. on Kj-owing oropn 
or crops to bo grown, if it, is Lilien for 
anything ]>oyond tbo prioo of l,ho sood 
grain fiirnisbod Xr intoro^^t, tlu'i-oon.— 
AIckmikn r. AUMRTnoNo (190)5', 16 

Man. \u H. 5.— CAN. 

h. Cl rain not sold h{i wort’ 

(ffidce hiin.nelf .] — H is no objocti »n lo ;i 
intgo. on growing crops (,o siMMiro t,lio 
price of sr‘ 0 (l grain siipT)li(*d, tbal- the 
grain had not. been sold to the rntgor. 
])y the nitgcc. himself, but nas inir- 
ehased by Inni for the intgor. from a. 
third part y.—MisicHKN i\ Aiimstiiono 
( 1906), 16 Man. It. il. 5.— CAN. 

(^rain tioI u.^ed. for seed 

purposes.] ~\u order that a seed grain 
mtge. may lie valid, under H. (i. S., 
c. 144, tlie Bood gr.iln. the price of 
which was seeui-cd by the mtge., 
net«l not bo sown on t.he land (joverod 
by the mtge., & the fact that all the 
grain has not. betni used for seed 

purposoB, but that soino of it baa been 
sold, does not Invalidate the mtge. — 
U, V. IIObPKHMAN (1911), 30 W. L. R. 
82 ; 7 W. W. R. 729 ; 19 D. L. R. 748 ; 
23 (Ian. Crim. (Job. 369.~CAN. 

1. Orowinf/ timber.]— Semfile : a solo 
of growing timber does not come with- 


in Bills of Sale & Fhntt4!l Mortgage 
Act.— STKtNUOFK r. McRae (1887), 
13 O. R. 516.— CAN. 

m. — -.1- A chattel intge. of pnlp- 
wood was made to pltf. liy T. At 
the time the chattel mtge. was made 
th(^ wood hud not been cut or so aepar- 
alcd s(d aside ns to 1)0 capable of 
identitieulion lleM : it was sulUcient 
that. tt»o goods when they came into 
existence, or when sot apart, should 
aiiHwcr tlio description in the mtgo. 
or be capable of ideiiUlication as the 
articles describod therein, but the 
ideiditlcation inUHt be certain i‘c beyond 
doulit. — Maukh - Clavet - ] xmiE Co. 
r. RrHRKLi, TiMBEn (Jo. (1914), 7 u. 
W. N. 225). -CAN. 


PART IV. SECT. 5. 

203 i. Mortyam of land — “ Toycther 
mih ” nnwhinary.] — A. mortgogtxl land 
k pTfiinlses togotUor with all buildings, 
flxtin’cs & appnrtonanccB Held : a 
mill built on mud bUIh laid on piles 
& Bjdkod to tho piles & mill-niaeUincry 
k plant therein pasBOd thereunder, ^ 
tho rntges. were not assurances of 
pei’Bonui chattelH, so as t.o require 
roglstratloii under Bills of Hale Act. — 
KlLI’ATHieif V. Htonk ( 1910 ), 13 

W. T.. R. 634 ; 15 B. 0. U. 158.— CAN. 

203 ii. .1 — A lesBoo for 


years of preinlscB & a. cloth-mill 
standing theitjon moT’lgagiid them all by 
deed, conferring a power of sale on the 
mtgecs., but. not registered imder 
Irisii 1854 Act: — Held: as against 
an execution creditor of tho mtgor. 
wlio nnuaiTied in possession, the deed 
pasHed Li tlie intgefis. all articles iif 
trailo inaeliincry allixe<l t(» the mort- 
gaged prmuises, whether they wei*' so 
attlxod lieforo the mtge., or Hubse- 
(piently atbxe<l in place of others of 
tl»o Baine description, which were 
atfixod at the lime of the mtge. Imt 
aftcnvanls de.stroyod by aecldcntal 
fire. — litiftii (JiviL Sruvk’e Biriimixo 
SooiKTV V. Maiiony (1876), I. R. 10 
C. L. 363.— IR, 

n. dc* hill of sale, of trade 

nuichinery.]—Pllt. agreed to make an 
advance l-o a no. upon certain HcniiritieH, 
Inelndlng a bill of sale over brickfl, 
tlrewfiod, ^5: trade machinery found 
to be trade fixtures in or about the 
co.’s premises, k a mtge. on tho 
premises themselves: — Held: the bill 
of sale was void as to tho chattels 
coTuprlsed therein, which were liable 
to be taken in execution by deft., but 
the trado machluory passed under 
the mtgo. to pltf. k was not liable to 
be taken in execution by deft. — 
(JiTKENSi.AND National Bank, Ltd. v. 
McBuair, [I902J H. K. y. 268.— AUS. 
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Bills of Sale. 


]. — Coymdrralioy} : f!uh~serL9, 1 2 , ^.1 

onu had boon paid the remainder had noi become 
payabh' when i.ho bill of sale was Tlie con- 

sideration ])aid for t lu^ i)ronussory noti‘ was £10 
only. .£10 S.s. wa.s paid to the j^rantors npon llie 
evccution <)1‘ the bill of sale : /IM : the bill of 
sale was void as beinp tpveri in con.si deration of a 
sum under £30. DAiinow c. Bland, [1897] I Q. B. 
125 ; 00 h. .1. Q. B. 157 ; 75 L. T. 537 ; 45 W. II. 
177 ; 13 T. lu B. 108, C. A. 

Aminl at i(m :~- Consd. liomloii & Provinces Discoimt To. r. 

.lones lOi) L. T. 712. 

205. Part retained by grantee.] — Pltf. 

applied i.o deft, for a loan of £15. ofieriiig as 
security a bill of .siile on his furniture. Deft. 
XK>inted out t.hat the bill of sale would be void if 
giv(*n for a consideration under £30, tSo x^roposed 
to lend that, amount, with a stixmlation that £15 
should be repaid on dcutiand tV: £15 by instalments. 
Pltf. agreed t»o t-h(‘ terms of tlie loan, tSs, on the 
execution of a bill of sale, received £30. Im- 
mediately aft(T ijltf. had received the £30 deft., 
at th(^ suggestion of xdtf., demanded reiia^uneut of 
the £15, which xdl'f* then • — Held: in the 

absence of evidence that the transaction was a 
sham, the bill of sale was valid. — Davts v. Issuer 
(ISSI), 12 Q. B. 1). 490 ; 53 L. .1. Q. B. 422 ; 51 
L. T. 297 ; 32 W. B. 832, D. O. 

206. .] — bill of sale vv^as given in 

consideration of £27 18.v. xiaid to the grantor & of 
£2 2s, ])aid by the gi‘ant(‘e to his solr. with the 
grantor’s consent, towards tlie k*gal exxKUises of 
th<‘ transaction : — Held : tlu' bill was not void, as 


being given in consideration of a sum under £30. 
Dondon & PnoviNCEs Dlscount Co. v , Jones, 
[1911] 1 K. B. 117 ; S3 L, J. K, B. 103 ; 109 B. T. 
712; 30 T. B. B. 00; 58 Sol. Jo. 83; 21 Mans. 

18, 1). r. 

*sVc, 1‘urther, (ras<\s in Sub-sect.. 2, A. A: B. (5), post. 


S(Tn-sE(rr. 2 . — Statement op < Jon.sideuation. 

See 1878 Act, s. 8 ; 1882 Act, s. 8. 

A. Must he Complvie, 

207. Collateral agreement —Not to register bill. 

- A bill of sale w^as expressed to be ina<le in con- 
.siderat.ion of £212 advanced by the gi’antee t-o the 
grant.ors, tin?. gi*ant.oi*s agre('d t(^ rex^ay t.he 
advance, togi‘ther with £100 by way of interest A: 
bonus, in certain instalments. Ther(^ was a verbal 
agre<*ment by the grantee not to regist er the bill 
of sale, in consecjuence of whi(;h he charged a larger 
bonus for tlu'; advan(^(j tlio.n he would otheiwvise 
have done : - Held : the agreement not to r(‘gister 
W'as a mei-e collateral agi’eemcmt, A:, not. x>‘‘^rt. of the 
con.si deration for tlie bill of sale. A: it w'a^s un- 
necessary to state it in tlie deed. - He Stowev, 
Hx p. PoPPLEW^Ki.x. (1882), 21 Bh. D. 73 ; 52 

B. J. Bh. 39 ; 47 L. T. 274 ; 31 W. R. 35, A. 
^InnoUdionH : — Mentd. Piaitoi-j; v. ncfivott (issi;), is q. n. j>. 

IH) : nraiKien Hill r. lame (JllN), SJ li. .1. K. li. ;{I7. 

208. Inconsistent with Act — In promissory 

note — Avoidance of bill.] — Where a hill of sale, 
X’lroxier in its terms, is accom]^ani(‘d by anoth(*r 


PART V. SECT. 1, SUB-SECT. 2. 


o. (Collateral a{/rermcni — To (lii'c 
hill of sale.] A c*oHat.cnil iigi'ccnieiit 
cntercMl Into between t.he huhk^ jmi’ties 
at. the time nf the inakiiijjr <»r an upree- 
moiit tn pive a hill of sale need not. ho 
referred to in tin' hill of Hale if in tael, 
it <Jid not fortii one of the terniH on 
wliieh it wan piven. — Dandy v. 

ACSTUALIAN PlNWClAl. ACK\<’Y 
DUAKANTJiK Co., Xn’D. (J.S91), 17 

V. L. J{. 4S1. -AUS. 

p. Ai/rccmcnt entered into 

on day after exerniion of nioriyaue.] 
— 1’. apreed to sell his huniness lo 
M. for earth. M. heiup iiiiahh! l<o 
pay t.ho entire HUin in eash, pave a 
<-hattel iiitpe. to Jt. as Heeurit-y for the 
balance, reeitiiip «,n exist. iiip indehted- 
nCHH to the amount of the halaiK-e. 
On the day after the execMdion of (ho 
chattel mtpe., a formal apreement was 
entered into by It. &r. M., jiroviilinp for 
t.ho future pivinp of a ehntt.el nil 4 ?e. 
to He<’nre the unpaid halanee : — livid : 
th(‘ true eonsidt*rat ion Jiad h<>en st.ul.ed 
in tin* chattel mtpe., t hat tin*, subse- 
quent apreement. eonld not- ulVt*et t in* 
matter. — H u.-i.skll r. Quakku O \ts 
<^o. (D)ir.), 32 W. L. K. il.').*! ; h 
AV. W. H. 017; 2.'i D. L. It. S2 ; H 
Sank. Ti. It. -CAN. 

q. Separate deelarntion of trnst 

— (Consideration nominal.] — A hill of 
sale (ropirtt.ored ) for the conrtideral.ion 
of ;i«., with a separate deelaration of 
trust, roferre*! t.o & forminp part of the 
inrttrnineTit (not reptstered ) is i rival i<l ; 
the conveyance repjHt»*i’ed must show 
the true &. full consideration for which 
it is piven. — A knold r. JtoitKirrsoN 
(185S). 8 (’. 1*. M7.— CAN. 

r. Protddinu for paipneni of 

advanves secured tty niortyaye .] — A 
mt 4 fo. purjiorl.ed to seenre tIil.OOh, 
aeknowledped to have Ix'cn paid by 
the mtpees., tin? property mortpaped 
helnp 2,500 lops, & tin? proviso for 
redemption beinp on payment of 
Si, GOO, at. 7 per cent., on "or before 
Sept. 1, or by deliverinp lumber of 
llrst & .second class es, as apreed hetAveen 


tin* parties, t o t.hat. value. M'hc api’t*!*- 
nn*,nt, which was of even date, declared 
that in cousid(*ratiou of the 81,000 th(*u 
I)aid &. advanced to the mtpors., by 
pitfs., “ whi(*h sum is collaterally 
secured to tin* parties by ehattt‘1 mtpr*. 
h(*arinp even date hei*ewitlj,‘’ ei(*., tin* 
nitpoi’s. apre<*<l t<i deliver to pllfs. all 
the tirst second class Innihor made 
at (ln*ir mill on or before tlel.. 1 t.ln?n 
next; & pitfs. a,preed to ])ay at. t.hi* 
liri(*es named, “ or*, if t.lie advance now 
rnad<* is md. evliansfeti, to allow tlnun 
for t he lumh(*r so deliveri*»l at. ral(*s 
afoi*esai<l.” Tin*, adidavit of the 
intpoes. was in the usual form uinh*!’ 
Chattel jNlortpape Act, s, 2: Held: 
tin* inlpe. was oin* within Chattel 
iMortpape Act, ss. I 2, not. s. 5, ife 
it was not, open to ohj«*<*l,ion for* not. 
t.ndy slmwinp tin* real t i'ansa<*tii>n 
between the parties. Hi*, i-a ’ll Kii /*. 
Ai'.sTi.v (IS7I), 21 V. I'. CAN. 

B. — Not affectiny eonsideralion.] 

-IJy an api’cement uinler scjil eoii- 
t.einporaiieons with tiie mtpe. the 
intpoi*. api*<*ed that In* wouhl, fm* three 
years fi*(Mn that time, pive his winde 
time tNc attention in iookinp after (In; 
e.attle & horses, it tin* nit-pei*. api’eiui 
to allow the intpoi*. l,o sell a number, 
sntlleient to pay rniuiinp <*\peiisr*K of 
t he raiudi : — livid : t his apTeenn*nt did 
not atfeet tlie consideration for tlie 
eha.f.t.el mtpe. which was eorrcetly 
stated as Dl3,000 the pnr<*hase price of 
the cattle. — (J havki.KA’ v. SeiUNruOK 
(1808), ;{ Terr. L. R, t2». CAN. 

t. What mast be .stated - mount 
of indebtedness.] — The mtpe. did not. 
si, ate the amount of the iinlel)tedin*HS : 

■ Held: void us iipainst, idtfs., tin* 
amount of Indehtcdiiess (‘xlstinp or 
<*reated by the mtpe. not beinp nn*n- 
tioned therein.- Stkvknh r. Haui’oot 
(1880), 0 (). 11. 0<J2 ; l.S A. R. .*{00. 
CAN. 

a. — — Jiill subject to conditiou.] 

A hill of salt? piven suhj<*<*1 to a eon- 
dit.ion not appeariiip thei*ein is void as 
apaiiist cre<lit.orH. Dui.i., r. Hakt 
( 181)0), 2 Jl. C. It. 32.— CAN. 

b. Actual consideration — Not 


mere leyal effect.] In a hill of sale 
madr? under Chattel See.nrili<*s Acts, 
1880, the actual (Minsideralion oiipht 
t.o h(‘ stated tV not Us mei*e lepal elleel.. 

Ue Ri.{)0.mi.'ikli> (1885), 3 N. Z. 

L. K. ('. A. 177. -N.Z. 

c. Sufficiency of .st<dcinent-- (Irantor 
tuhiny oeer i ndcbtcdne.ss of (bird 
yx//7//.J— If a hill of sah* sliow.s on its 
hiei* that tin* consideration lor pivinp 
it ANUS that the pra.iit,«»r shonhl lake 
ov(*r the hnsiness iV stock iV tin* in- 
del)1 (‘dness of a third par-ly who was 
under (d)lipations to Mn* prant.or, it is 
not in*eesHary that, it should fniHn'r 
stale that such t hir’d luirty was to lx* 
released from his d(*ht. Dandv r. 
AUH'i'itAra a.\ J^’in anciai. Arn.’.xcv it 
( Ir AllANTKlO Co., IjT]>. (1801), J7 
V. L. R. 481. AUS. 

d. — - N(dnrnl love tf’ affect ion, 
etc. Prior ayreement lo t(U:e orer 
liability.]- A husha.nd transferred lo 
his wife eerl.ain fnr*nilui‘e by a <leed of 
plft, which i‘('eit,ed tlx* <ronsid<*ial ion 
as *’ natnr’al lovr* iir alVeetion. is: also 
for diver*H other pood eanses eon- 
sitleral ions,” it, liad h(*en pi’cviously 
apr'(?ed that In <'onsider*ali<m of tliis 
ti’ansfer tin* wife* should take ov(*r’ a 
liahilit.A of Y 1 00 due ])y tire husharnl - 
Held : the <*oriHiderat.ioii was not truly 
slated as requij’cd by Dills of Sale Act, 
1801, s. 4. Jte Hor/uiOAN, Hj p. 
Kknna, (1003] S. J{. (f. 117.- AUS. 

e. Pill to .secure 'i)ast adrances.] 

— Wliere a hill of sale was piven t.rr 
secure past advances oirly, it was not 
neee.ssary under (.’liat tc*! Seeurili<*K Act 
Amendment Act., 1883, s. 4, to set, out 
r*aeh advanee soirarately so lonp as the 
lanpirapr* of the deerl was sneh as to 
express tliat. the security was for a 
X»ast advaue.e.- Pe McMAHTroit, K.r p. 
Muiiuav, Robeuth it ("o. (1887), 5 
N. Z. L. It. 444.- N.Z. 

f. — — - Present dV past advances dis- 
tinyuished.] — It Avas suffleieiit under 
Chattel Securities Act, 1883, s. 4, if 
a hill of sale (list iiipuislied t.iie total 
nAHpcctivo amounts (jf i>rcsent it past, 
advances, & it was not jreci*sHary to 
set out lioA\' each Avas made up of 
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dociimeni, c.#;,, a promissory note, which contains 
terms not allowed by 1S82 Act, the whole of the 
cojiditioiis of the transaction are i^athei'ed from the. 
joint en'ccl/ of the two docurii(‘nt.s, the bill of sale 
is void. -Simpson r. Charino Ouoss Bank (I88()), 
:U W. R. 508, D. (\ 

Annotaliomt : ~~ho)iSL. Shari) McIIciiry, Sharp t'. llrowu 

(I8S7), 38 CJli. J). 4‘27. Kefd. CounHoll v, Ijoiulon it West- 

minstor Loan & IMscotuit Co. (1887), 4 T. L. 11. 2. 

209. Providing for compound Interest 

— ^Avoidance of bill,] — tinder 1882 Act, s. 8, a bill 
of sale is void unless it “ tinily sots forth the con- 
sideration for wliich it was given,” it must 
show, on the face of it, the true agreement Ixdjwt^en 
the parties, <fe must not be dependent for its real 
idTect upon some other instrument. 

Wliere M. agreed in writing to execute in favour 
of H. certain instruments, including a bill of sale, 
as securities for n debt, the agreement providing 
for payment of compound interiist., & M. executed 
a bill of sale, whieh did not explain tlui real nature 
or extent of the agr(*ement, iS: contained only such 
part of it as could propcu'ly be embodi<*d in a bill 
of sale ; — NcJd : the bill of sale was void. — Sharp 
?'. M(jI1enhy, Sharp v. Brown (1887), 38 Ch. I). 
127 ; 57 I.. .1. Ch. 901 ; 57 B. T. OOO ; 3 T. B. R. 
817. 


AiundiLtunia : - Refd. Turk 1 *. SduMiorn Counties Deposit 
Hank (ISSh), 12 Ch. I). 171 Mentd. AV Mellenry. Kx p. 
AleDcrinot t (1SS8), 21 (L D. D. ;')Sn ; Burron )*. Poller, 

I I hi .'ll 3 X. H. ;VJ3 ; Bnrehell v. Thompson, [llJ2hJ 2 X. B. 
80. 

filso, Xo. 280, post. 

210. — Smaller present payment — ^To repre- 
sent larger future liability.] —The consideration 
for a hill of sale was stated to he 4^7,575, thereby 


admitted by the grantor to be due. At the time 
the granl'or was only indebted to the grantee on 
two bills of (‘Xchange for JL*<S,300 then current : — 
Held : assuming it was agrc*ed at the time that tho 
£8,300 du(^ hi futuro should he taken as between 
thr* paH i(‘s to be represented by £7,575, the hill of 
sale was void, the consideration for which it was 
given not being truly sl.at(*d.- -Cochrane v. Moore 
(1890), 25 Q. B. B. 57 ; 59 L. ,T. Q. B. 377 ; 03 
Ji. T. 1.53 ; 51J. P. 801 ; 38 W. R. 588 ; 0 T. L. K. 
296, C. A. 

Annotations : — Folld. Darlow v. Bland, fI8il7J 1 (). B. 12.'). 

Mentd. /A- PatiicJc, Bills r. Tathain (181)0). (iO L. J. Ch. 

Ill : AV Aldct’Hon, Aldfirson r. ITci (181)1), III L. T. 04.') ; 

Xilpin V. Halley, 1 181)2 j 1 Q. B. .^>82 ; BawiinH«)n i’, Mori 

(IDO.'i), 1)3 L, T. 5.').') ; lie WoHHi'rburpr, THiioii of London & 

.Smiths Bank r. Wassm'heriJ:, IlDl.'iJ 1 Ch. ID.*) ; Vaiier r. 

Writrht &, Bull (11)17), 33 T. L. B. 300; He Slomdiam. 

Stonchaiii )•. Sionoham, [I DID] 1 C’h. 111). 

211. Second bill given — In substitution for 
invalid bill.] — In Nov., 1887, pltfs. gave to d»Tts. 
a bill of sale on certain scheduled furniture, <S: on 
all other chattels ic things wliich might; tluireafter 
at any time during the (!ontirmance ol* the securit;y 
thereby created bo substituted therefor, or which 
might thoreafti'i* be brought on the premises. 
In Feb., 1888, the Ct. of Appeal decided that a 
bill of sale purporting to , assign chattels otluT than 
tho.se described in the schedule was void unde!* 
1882 Act, &; defts. took immediate steps to have 
their bills of sale put in proper form, sev<R*al 
persons, including pltfs., who liad given bills of 
sale in the invalid form were summoned to defts.’ 
bu.siness premises. Pltfs. wen* not. informed of 
the decision of the (T. ol* Appeal, but wen; told 
that th(iy must renew tlieir bill of .sale, which they 


money u.d Naiieed or p:oods supplied. -- 
Hr DKvroav ( 1 887), (5 N. Z. L. il. 1)7.— 

N.Z. 

g. — Krithnrc.]- (’poll appeal 
from an order snmrmi,rily <leU*rminim^, 
in favour of pill’., .'in inlerpleadiu- in 
reri]))‘el, of a horse s<!ized ])> a sheritl' 
under pltf.'s exoenlion, ,Sc elaimed by 
Mie haivainee in the hill of sale;-'- 
Hrlfi : Ihe liill of sale Hufheieull.i t‘\- 
])resHe(l the eoiisideralion, A', npoii the 
e\ jdene.(‘ on atfidavil. t he delennina- 
lion should have hecu in lavoui* of 
ehmuanl. — Jmof.AM) r. Axdkusov 
(11)11), 21) W L. B. 321) : 20 1). J;. H. 
IPil. CAN. 

h. Moi'lf/nf/r l() srriirc af/ainsi in<Uo'sr- 
inrnts - -Liahiliti/ r.rtrndcd to n ncintls 
<(’* Jot arc I nflnrsrnirnts — Liahilifif 
not set (Oil in ajtalarit .\ -lu a 
eliat.tel mtffu. to s(M‘ure i»llf.,1.iu‘ mlgee., 
a^rainsl. eerlaiti notes on \vhic*h he 
was an indorser, Ihe notes were set- 
out, A’ wer(‘ all payahlo wil.liln tin* 
year : Imt, iu t he reeil-al t he mt-ge. was 
st-altsl 1,0 he. exeeuteil not. only as 
stsmrilx a, gainst lh<*s(' notes, h«il/ al.so 
;urain.st. any not<‘ oi* notes Iherealtiu’ 
to lie indorsed hy p,tf. for the mtgi)r.'ri 
a,eeomiin)clation hy way of renewal of 
the said recited noU*, or otlierwlse 
how'soever. Tho proviso w'us, for the 
j>ayment of the said notes, & all A 
every other iiott; ornot.es w'hich might 
thereaft.er he Imlorsisl by the intgor. for 
plt-f. by way of renewal of the aforesaid 
note, or ot luu'w ise ; A" tlie ^•.ovenant 
was to pay t-he sahl note, & all future 
A other promissory iioI.jjs wliich the 
sahl mtgee. should thereaft.er indorse 
for the a-ecommodation of the intgor. : 

11(1(1 : t-he mige. w'as invjilld, in 
consoqnenee of tlie attldavit- of bona 
/ides not. stotlng the amount of the 
liahility intended to he created A 
covered ; for t.he covtuiant. showed that 
it was Intended as a securit y against the 
not-es speeitled, A any ot-her notes 
which might he Indorsed, A the 
altldavits .stat-ed t-hat il. w^as executed 
t.o soeure jigaiust. the i)ayinent of sneh 
liahility. 

Anot her intge., Hubsequently given, 


contaiiu'd nearly all thenot.t'S referred to 
in the above intgcs.. wliile it not 
only apf>earetl that nom* of sncl) notes 
wc'i'e then in existencic, they i».aving 
all hemi rinuwved si;veral times A re- 
diK'.ed ill amount, hut that it also 
eontaiiK'd a furt her note whieh was not 
imlorsed at all: — livid: this mIge. 
was also had, as it could not he said 
to c<mt..‘iln a true statement of jiltf.’s 
liahility. Xormi r. ibtn’K (1877), 27 
('. 1‘. ,{()!). — CAN. 

k. Mast shou' indorsements or 

rcnnrals will fall due within a yrar.\ — 
A <‘hattel mige., gi\en to HiMMir(‘ the 
mtge«>. against. Ins iiidorsenicnls for a. 
mt-goi'., must show* on its fan* that, the 
notes indorsed, or any removals tliensif, 
will fall due within the year, otherwise 
t he intge. will he \oid against rreditors 
or purchasers, tint. mil. against, the 
assignee in insol veiiev. ONTyMuo JU\k 
V. U’lM’ox (1878), 13 (T. (\ i(. .t(i0. 
CAN. 

l. - Fatarr 

'I'Ik' reuuirennmlH of B. .s. o. 1877 
(e. Ill)), H. (5, as 1.0 setting forth an 
agreement in t he mige. apjily only to 
mtges. to si'eiiro future aclvanees for 
the purposes t.herein nientioiKMl. In 
the ease of a intge. iimler the above 
se<d. as siicmrity against liabilities in- 
enrn*d hy indorsing, or in anv other 
\yay, ’ll that is jiecessary is that the 
liab' shall he one not extending 
for anger period than one year from 
the uato of the intge.. A’ shall he sntH- 
cieiitly iloserilKMl or idenlilied therein. 
The reference to a possible future 
renewal or extension of liahility, w’hhdi 
has not, lieen agreed to A wiiieh the 
mtgee. is not bouiul to grant, does not. 
Invalidate, the intge. if iu <ither resiieets 
Hutlie-ient. KxnujitY t\ Wkst (1888), 
If) A, K. 357.- -CAN. 

m. Whether necessary to set 

Old aureement- Amount of liatnlity.] ~ 
A intge. of goods A ehattels for 
Hociu'ing the mtgee. against the lii- 
doi*Homeiit of promissory notes is void 
if it do<*s not set fortii by r(‘rital or 
otherwise the terms, nature A e/feet 


of the agrccmeiil- hetwccii the part-h’s 
thereto, A tlie amount of the lialiilily 
intended to he enuitod, as reipiired hy 
Bills of Sale Act, 181)3. — InWASSKi'it a. 
Blo.vui.lRl^ (ISDh), 33 N. B. B. 

CAN. 

. — J -Semblr : it 
is not essential to the validity of a 
e.hattel nitgi*. to seeure tin* intgee. 
against the indorsenmnt of any hill or 
note, eU*., under K. S. O. 187 7 (c. 11!)), 
s. G, that, il should s<i. forth fully the 
agreeuieiil hctwemi t-he jiarties A the 
aiiioiiJit of the liahility intended to he 
erealeil, A. that the liahility wiiieh it 
profess(‘s to seenre should he truly 
stated. -B MiUKli ?■. Maiumikiwon (ISSG) 
13 A. B. 3;iG ; 15 A. B. 3G1. — CAN. 

o. — — — 1 L. mortgaged 

1,0 pltfs. for til 10 2s'. 5d., reciting 

that lie was indebted to them in 
1:211 lO.s*. ID/.; A that tliey laid 
l)e(;onie security for liim as indorsers 
of a. not.e for ,1:25 J is. Od., making 
together .1:210 2.<i. bd. for .UlOO of which 
he. had lu’eviously givmi them another 
mige ; - lleid : the mtge. wsis d(*feetivc, 
in not showing the terms, nature, A 
etfeet. of the liability iiU'UJTe<l hy 
indorsing.— Boni/rox v. .Smith (I8G0), 
18 (I. (\ B. 158. -CAN. 

p. Safficie.nry of recital.] 

— A recital that. pltf. had indorsed 
three notes made hy J., giving the 
dales, Kuni.s, A time of payment-, for 
the iu’.com modal ion of ,1., A that .1. 
had agreed to enter into th<‘ mtge. to 
imleninify A" save liarmless the mtgei’. 
of A from payment of said notes, A from 
all liability or ilaniage in reKpe<*t 
thereof : -//<7d .* surtieienl.- Bohin- 
SON T. l‘\Tj<:nso,\ (185!)), 18 B. (!. Jl, 
55. CAN. 

q. <. r. jMatiikrs r. LYxen (18GU), 
28 I D. It. 35). CAN. 

r. — ' — - Sufliciency of affidavit.] 

- A chattel mtge. recited tliat tho 
int-gee. laid imlorsed, at the request A: 
for ( he aceoiii modal, ion of the nitgors., a 
certain promissory note lioariiig even 
dale (herewith, A payable t hree months 



42 


Bills of Sale 


Sjci. 1. — Comideration : Suh’scct. 2, A. B.\ 

did, the substitutod bill of sale being in a form in 
accordance witli Mie law as laid doma in the (5t. of 
Ap|)e‘aJ, but being otherwise in practically the same 
form as the jirevious security IlcUl : tlie con- 
sideration was not truly stated, as the real con- 
sideration, that deft/S. held an invalid prior 

bill, did not appear in tin* substituted bill. ~ 
BoUCHK'l'l'E V. CV)NSOT.ll)AT 10 r) CUKDIT MOUTGACJK 
OohPN., Ltd. (1889), 5 T. Ji, H. 953. 

Scr, also^ cases in Sub-sect. 2, {a) & (?>), post. 

/?. Mtisl he Sidhsfnui tally Correct, 

212. “ Shall truly set forth — Word “ truly ” 
surplusage.] — The lease of a house the furniture 
were sold for £(500, of which £100 was paid by the 
purchaser. The remainder was secured by a bill 
of sale on the fxirniture which recited the con- 
sideration as “ £500 now paid ’* : — Held : the in- 
sertion of the word “ truly ” in 1882 Act., s. 8, did 
not distinguish that sect, from 1878 Act, s. 8, & 


the consideration was truly stated. — S taniforth 

V, Capon 3), 2 T. L, R. 493, D. O. 

213. the addition of the 

\vmrd “ tndy ” in 1882 Act, s. 8, was only i)utting 
into that sect, what Die cts. liad said was the 
meaning of 1878 Act, s. 8. Serythle : cases decided 
on the former Act were authorities on the latter 
Act.— AV riooKAOAY, Bx p. Nelson (1887), 35 

W. R. 294 : 3 T. L. R. 285 ; 4 Morr. 12, 0. A. 

Antudtifion : -Mentd. Twoedale, Kx v. Tweodalc, [18‘J2] 

2 Q. B. 21(;. 

214. Small inaccuracy— Clerical error.] — The 

origin.al of a bill of sale st./ited in the recital the 
sum for which it was given as being £100, but by 
mistake, in the operative partx of the instrument., 
the sum was described as £1,000. In all other 
jiarts of Diti bill the sum Wfis correctly described 
as £100: — /feld : tins was a clerical error wliich 
might be amended, did not invalidate the bill 
of sale. — K llioit' v, Fkeeman (1803), 1 New Rep. 
328; 7 iv. T. 715. 

Anrutiation -Refd. Hr /t-'j*;). Kalien (1882), 21 Ch. V.. 

871. 


after date to C. B., or order, for $1,000. 
'rhe proviso Sc covenant wen* to jiay 
tiie saiil note at niaturit.y, Hav(» 
liarinicHH the aaid intgee. against bis 
indorsement thereof. uflldavil. 

of tile mlgce. stated that lie iiad 
indorsed tin* promlsHory note in the 
intge. named : “ that the sai<l mtge. 
^^as exciMjted in good faith, A' for the 
express imriiose of seeiiring the due 
payment of tiie said promissory uolc. 
Sc security & indemiuty t.o me against 
tiie said indorsement or any loss 
thereby, & not for tlie joirpose of 
protecting the goods Sc chattels mou- 
tioned in tlie said mtge. against, tlie 
creditors of the said nitgors., therein 
naineil, or j»reveiiting the creditors of 
Hucli intgors. from olitaining payment 
of any claim against the said intgors.’* : 

-field: (1) the agreement was 

Hiitiieient.ly set forth in tlie nit go. 
v'critled in the aftlduvit : (2) (he 

atfidavitM’as snlReieiit.^ — O’D onojjok v, 
Wilson (1877), 42 U. (>’. 11. 3211.— CAN. 

8 . — A^ote set out.] — 

The i»ro visions of Ontario ('liuttcl 
Mortgage Act requiring the eonsidera- 
tion of a iiilgcL to he expressed tlierein 
is satislied when llte iiilgo. recites that, 
the indorsement of u note is the <?on- 
sideration A' (hen sets out the note. 
Only tJie facts need he stated, not t lioir 
legal ctTeet. — -itoniNsoN r, Mann (litOl ), 
31 8. C. n. 484.- CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

B, 

t. Shull truly set forth — (Urnstrue- 
tion of ayreemeui Limit iny liatoiity.] - 
A hill of sale reciting that .i;4 3s. 7 Jd. 
was then due from the grantor to (he 
grantee, A: that tlie grantor had 
requested the grantee to join in seeuring 
him to certain hanks for il;8t) A £2!), 
A Kueli furtlier or other sniiis as (lie 
grantee niigiit advance to or for tiic 
grantor, or the gra.ule<‘ migiit he ohligi-d 
to pay in eonsoqmmce of Ids Jiaving 
boooine. or being about, to lieeome, or 
hereafter beconiitig surety for tlie 
grantor, stat,cd t hat the consideration 
was 1:1 3.‘<. 7 irf. then due, &. the agree- 
ment of the grantee “ to undertake or 
join 111 certain liabilities ” Ar such 
further or other sums in whicli the 
grantor might lieeome indebted to tlie 
grantee : A it was further provided 
“ that tlie sums to be secured liereliy 
shall not exceed dli3hU, nor shall it be 
obligatory on the grantee to advance 
any stim or undertake any liability 
beyond those already verbally agreed 
upon A at jiresent existing.” On the 
trial of an intiTplcader issue the grantee 
deposed : ” The arrangement, was 

1 would sceuro or assist my brother 
(the grantor) to the extent of £300. 
1(. was agreed that 1 would secure A 


make advances to my brother: the 
limit to he £300.” It was objected 
that the agreement so proved was t hat 
the grantee was bound to advance 
t:300 wiiile the bill of sale only stated 
that til is was the limit of the advance : 
— Held : tlio suhstance of the con- 
sideration was truly stated, within 
J870 Act, R. 8 . — Quam<: r. Ouank 
(1881), 15 1. L. T. OS.- IR. 

a. Strict accuracy.]- A bill of 

sale is void under (’battel Seeurities 
Act 1 880 Amendment Act, 1883, unlesH 
It sets out the consiileratioii willi strict 
accuracy. — Ukid v. Mct^vLUArs 
OFFICIAL A.H.siaNKF. (188(5), .5 N. Z. 
L. U. i\ A. 08.— N.Z. 

b. Substantial accuracy.] — The 

full Or. trno consideration for which 
a 1)111 of sale is given must he set out 
In it, with substantial accuracy, other- 
wise the bill is void. 

(4. being indeiited to B., gave his 
note for the amount wliich B. dis- 
coimt.cd at a bank. As seonrity (». 
oxemited a chattel mtge. to tlie bank. 
At maturity B. took up the note. 
Afterwards ho procured from (.4. a liiil 
of sale of the goods. Tlie bill recited 
tbo mtge. A an agreement to sell l.be 
goods for SI 00 over the nitgi*. ’I’lie 
expressed consideration was tiie pre- 
mis<*s A $100. The $100 wa.s not paid 
or intended to ln' paid ; 

although the ilelit upon the. notes 
miglif. fiave been a suflicient considera- 
tion for the bill of sale, yet., as that was 
not the consideration .stated, the bill 
was void. — liATiifiAT!*: r. Mkkciiants 
Bank (18S8), .5 Man. L. B. 210. - CAN. 

c. - A’o/c.s- ialicn fnun rufU't- 
-Transferred by viortyuyev jjrior 

to e.recufion of inortyaye .] — A e.liattcl 
mtge. was expressed to secure payment, 
of $870.31 the amount owing by the 
intgor. to the intgeo. A largi* ])ort.ion 
of it, liowever, was renresented by 
notes wliicb tin* mtgee. had, previous 
to the date of the mtge., transferred to 
a iiank as collateral .security for Ills own 
debt '.-—Held : the mtge. nns not upon 
tliat account invalid. -STisniKNH r. 
McAnTinnt ( 1800), (5 Man. Ij. B. 40(5; 
rersy/. 1 0 S. ( ’. H. 44(5. — CAN. 

Alortyaye to .secure liability 

on uecejdattecs.) —\n a cliat.tel mtge. 
given A expressed to be given to secure 
a liability on notes the consideration 
is truly expressed A lUUs of Sale 
Ordituince, s. 5, does not apply to the 
transuetion. — O ntaujo A Wkrteiin 
Lumbf.u ()o.. Ltd. v. Ootk (1807), 3 
Terr. L. R. 454.— CAN. 

214 i. Small wuaenracy .] — A small 
inaccuracy in stating the consideration 
will not avoid a bill of sale. — W ai.ley 
r. Rauhis (1802), 3 Terr. L. R. IGl.- 

CAN. 


214 ii. — — ^.] — Where upon t e ovi- 
denee it was shown tliat a fo, price 
for the goods A u.n additional te’-est 
in two fnrt.her tinilier eoutra<‘t> .’as 
paid : — Held : an inaccuracy al.<*- 
mciit was no indication of frav : no 
sutllcicnt reason for invalldat the 
bill of sale. — (’i.iff I’AVKn L r. 
Attoku (1017). 13 (). W. JM .50. - 
CAN. 

214 iii. (^hriral ernu'.i—A 1)111 

of sail* recited the sale to be for $820 
A other valuable considerations, A 
went on to say tliai it wa,s in eonsidera- 
lioTi of tbe said \alnable conshhaatiouH 
A of the sum of $820. Tlie affidavit 
of bona fidts stateil tliat tlie considera- 
tion was $85(t. Si it was admitted (hat. 
f ile figures ” 820 ” were inserti'd in t he 
bill of sale by a e.lerhial error •’ —Held. : 
the bill of sale was not our in wd)ich the 
consideration was not t.nily expressed 
W’itliin Bills of Sale Act, s. 13.— 
Toronto Type ForvoRA (,'o. v. 
lliDDF/rr (1013), 23 W. L. B. 051 ; 10 
1>. L. K. (533 ; 4 W. W. B. 202 ; (5 
rtask. B. R. 212. -CAN. 

214 iv. — — -Omission in recital.] 

— Tlie mtge. to plff. was Jirst drawn 
to secure* $500, l)ut before (*Nrcution 
it wa.s changed to $000 in every plaee 
except, (,he recital, wlicri* the word 
” tivo ” was inadvci'tenl ly left : — 
Held : tlicre was no such untrue state- 
ment. in tin* allblavif attached to (lie 
int.ge. as would invalidate- it, the 
evidence a-tfordiiig .satisfactory explana- 
tion of tlic mistake in the recital. — 
Fhasfr r. MAiT’TiEltsoN (3 808), 34 
N. B. R. 417.- CAN. 

214 V. - Omission to fill in 

blanks in prinied form.]- Lien-notes 
given by pltf. to deft. (5., the agent 
of deft. CO., for the prha* of goods sold 
to pltf., w(‘ie indorsed by (». to tbe 
f*-o., A, after t.hey were overdue, pltf. 
exeeuteil a document, purporting to be 
a cliat.tel mtge. upon some wlieat in 
shock to secure tlie amount, due upon 
tlie notes. The document was a 
jirinteil form of chattel mtge., eon- 
(.aiiiing blanks to be tilled in, but only 
some of the blanks were filled in, 
namely, those left for t.ho names of the 
mf,gor. A nit, gee., tlie (*onsidoration for 
exeout.Iug the document, $312.08, A 
t he property intended to bo mortgaged. 
The form cont ained wliat was Intended 
to bo a redemption clause, but the 
amount to be paid or when it was to be 
paid was not lillod in. It appeared 
from extrinsic evidence that the, 
$312.08 W’as the amount duo upon the 
notes; — Held: the Instrument was a 
mfge. to secure $312.08, payable on 
domaud, vvit.fi interest at 5 per cent. — 

) V . 1*arih Blow Co. (1010), 
14 W. I B. G80.— CAN. 
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215. Misstatement as to amount due — 

Bill good to extent of sum really due.] — The 

inseHion in a bill of sale of a sum larger tlian iliai 
really duo, docs not invalidate the security, pro- 
vided it be done without fraud, &> with the inten- 
tion that the security shall be made available only 
to the extent of the sum actually due. — BiDDUUMi 
(looLi) 2 New Kep. 420 ; 11 W. K. 882. 

216. False statement.] — A false state- 

ment of the amount of consideration does not avoid 
a bill of sale, if no fraud in fact bo shown. — 
Kevan V. Mawson (1871), 24 L. T 805 ; 35 ,1. P. 
311 ; 10 W. K. 1145. 

217. .] — The “ consideration ” men- 

tioned by 1878 Act, s, 8 is that which the grantor 
receives for giving the bill of sale, not ne,ce.ssarily 
the amount secured by it. 

A bill of sale was given to secure, not only .a 
present advance, but «lso t>he amount for the time 
being due to the grantee upon a mtge. including 
future advances which had heim previously given 
to liim by the grantor. The reeit.als in the bill of 
sale in stnting the amount then due on the mtge. 
omitted a sum which had h(‘en advanced on a bill 
then ( ar]'<‘ut f/c/d : that misst-atem<‘nt formed 
no objection under s. S to t lie validity of the* bill 
of sale.- hV Kookws, Ex p. Cjialtjnok. (1880), Hi 
(Ml. D. 200 ; 51 L. .1. Oh. 170, n. ; 14 \u T. 122 ; 
20 \V. H. 205, O. A. 

Juiinlatiimfi Refd. Wiltshire, hj.v qj. Kyiieii (IHtMJ), 
SI L. Mentd. Uiuniltou r. (lluiine (ISSI ), 7 i). H. 1). 

.ill) : /vV Spiudler, Nr ji. (ISSI), 111 Ch. 1». US ; Hr 

e'ewimni, N,r y>. h’irtli (18S2), 111 Ch. J), -111); Hr Hoper, 
h\r IK (ISS'J), 21 (’ll. I). ot.'i ; I’oe i\ Mutual Loan 

h'timl Ass(»eii. (ISS7), at) Ij. T. (JSl ; liondon Provluees 
I Mscounl, < ’( 1 . i\ ,lon<*s, 111111] 1 K. 0. 147. 

218. .] — A bill of sale sot forth part 

of the eonsideration for wliieli was given as 11121 
due for goods supplied to grantor. The evidence 
sh(JW(:‘d that £1 15 was actually due when the deed 
was ex(‘cuted : — //(7d ; not a misstate ‘nient within 
1878 Act. Sonhir : an honest inaceairacy will not 
render a, bill of sale invalid where lii('i*(* is sub- 
stantial accuj’acy tV a t.i*nthful deed. ~Ex p. 
JhtooY.x (1880), 21 Sol. .lo. 31 I, (J. A. 

219. — No particulars of old debt. I— A. lent 


£150 to |{. laid', upon rec(‘ivirig a bill of sale, a 
further £50. MMie hill of sale st-ated tlie cousi<lera- 
tiori to b(' an old dehf- of £150, a present advance 
of £50 A also 5.s'. It wa^^ conteTuhsl foi* dcdl^. tJiat 
the desei'i ption did not comply wit.li 1878 Act, as 
it. did not givf' a,ny inirticulars c^f t.ln* old debt, A 
as t.he 5.*?. had iioh been paid as stat.(‘d : -Held : 
the consideration was correetly descrilKnl as an 
old debt, A there was no substanee in t he ohjiHition 
with r(‘S])eet to the 5.s-. — ( V)1{kiiiij. r. I^ajmiieht 
(1880), 70 L. T. .lo. 10. 

220, Amount due on account stated — No 

money passing.] — A. Ixdng indeiited to B., gave 
him a liill of sale to sc'cun* £7,350, which, on stating 
tti(' acjcounts bid.ween them, was fouml to be tin* 
balance dins A by such hill of sale t.hat sum was 
t.o be paid by A. with in1('r(*st. on dcunand in writing. 
TJie bill of sale recited tiiat. B. had agreed to h'lid 
A. £7,350. A th(' consideration for such hill of sale 
was stated tlu*i*ein to be £7,350, then paid by B. 


to A. : — Held : the bill of sale truly set forth the 
coasidc^ration for which it was given, althovigh no 
money in fact* passed from B. to A. when it was 
given. — CuEDiT Co. v. Poi’T (1880), 0 Q, B. J). 
205 ; 50 H. ,1. Q. B. 100 ; 11 H. T. 500 ; 14 J. W 
57J ; 29 W. H. 320, U. A. 

AnmdalviYis : — Folld. Ojirrard c. M<!ok (1880), 60 L. J. Q. H. 

187. Distd. He yfuiiiK, ]}. OiM’WMik (1880), 4.’1 L. T, 

570. Apld. Re (Uiapmixii, Nx. p. Johnson (1.S81), 20 (Jh. I). 

;i38. Folld. Jir lioukaday, Kx p. Nelson (1887), 8 T. L. 11. 

285. Distd. Mayer & Kulda v. AI mdlovieh (1888), 50 L. T. 

400. Apld. lUchardson v. narris (1889), 22 g. 11. D. 

208. Folld. Rf‘ Koiiard, Ex j). Trustee (1915), 85 

ii. .1. K. B. .‘19:1. Refd. Re Hniith, Ex p, Tarbiick 0891), 

72 L. T. 59 ; Barlow v. Bland, 11897] 1 Q. B. 12.'i. Mentd. 

The Benwell Tower (1895), 72 l^. T. 004. 

221. Motive of grantor.] — A bill of sale 

dated .Ian. 17, 1880, recited that the mtgor. owed 
the mtgee. £1,114 M.v. 3d., A that the mtg(n'. had 
agreed to execute the. mtge. deed in order t*o induce 
tlie mtgee. not to institutiJ proceedings against 
him. The facts were, that on Jan. 13, 1880, the 
mtgee. drew a ohccpie for £1,114 14.*?. 3d., A gave 
it to the mtgor., hut, upon hearing rumours about 
th(i mtgor., he stopped payment of the cheque. 
On Jan. 10 th(‘ stop was withdrawn by the mtgee. 
upon the understanding t hat good seciint-y should 
he given, A tb(‘ cheque was paid a few hours prior 
to the execution of the bill of sale. No proceed- 
ings had been thri'at-ene.d by the mtgee. : — Held: 
the consideration was jiropeily set- forth. 

A small inaccuracy in the statmnent of con- 
sideration is not snlticient to avoid a bill of sale 
(JicssBL, M.B.). -Re PoTHEimiLiM Ex p. Winter, 
(1881 ), 41 L. T. 323 ; 29 W. U. 575, 0. A. 

222. Grammatical error.] — A bill of sale, 

after reciting that tluj mtgor. had applied to the 
mtgeos, to advance him £70, less £10 tlie agreed 
interest A expenses, to be deducted A rtitaincMl ii.s 
thereinaftin* expressed, witui^ssed that, in con- 
sideration of £51: being the £70 l(*ss the £10 de- 
ducted A reUiued therefrom, A being the agreed 
int.ei'(*st A expenses in considecatiori of which the 
loan was granted, A which £51 A £10 conjointly 
were, thereinafter (‘ailed t-lio loan, by the mt-goes. 
paid to the mlgor. at or before the execution 
thereof, t-he r(*ceipt whcTcof the mtgor. tlioreby 
a.ckn owl edged, (4»c. H was provcsl or admitted 
that £54 (uily had been paid by the nitgees. to the 
mtgor. nil the (‘X<‘Cut-ion of the bill of salt; : —Hold : 
the consideratloxi was truly set forth. - OoEiJs p. 
Tuson (1882), 40 L. T. 387, D. <1 

223. Promissory notes misdescribed as 

bills of exchange — Covenant omitted.] — A bill of 
sal(‘ recited t hat two of the grantees were liable as 
sureli(*s foi’ t-he grantor on a bill of exchange for 
£09, which liad been discounted at a bank, that 
two of tih(‘ graiit»e(*s A O. wer(‘ liable as suretii^s lor 
the grantor on a bill of <‘xeharige for £109, which 
had been disc.oimted at the same bank, that the 
grantor was unable t-o me(‘t the bills, A was also 
in urgc'int need for a furtlun* £15, A" had appli('‘d 
t.o the grant-(*es to t/ak(^ up tJie two bills of exchange 
A- make him a further advance of £45, which they 
had agreed t-o do in consideration ol t-h(‘ grantor 
entering into the bill of sale, “ for the purpose of 


215 i. — • - Misstftirnienf (ts io 

dux.] -A luisHtiitcuuMitof (]>ocuuMi(icM*a- 
iion in a clmttcl iiitpre. in not., in tin* 
absence of bad faiili, ipsu furtu a fatiil 
defect. It is jueriUy an cl(*.ineut to be 
considered in dealini? witii tlu‘ uiu'slion 
oibonu juU'K.- Mahtiiinkon r. Patckk- 
HOX (1892), 19 A. It. 188, -CAN. 

216 ii. QueaUun of farf.]~ 

The eonsideration in tJie inl+re. xvas 
stated OH $1,148 ; it appeared in 
evidence that the anioiint aeliially 
ovA'ing was $],o:ui.St) .* the 


erronofins statonient- of the considera- 
t ion diri not avoid the iiitge., as a matt cr 
of law, but was a cmuimstanco for t he 
jury to consider wlien deciding the 
issue of fruinl. — H amilton v. Hakhison 
( 1881). It; IT. V. 11, 127.— CAN. 

215 iii. JHscmtuiing of draft 

droirn by niort yager. \ — Tart of the eon* 
sideratioii of the intgc, was eto’ered by 
a draft, drawn by mtgee., a m<*rehant, 
in the eourse of husiiicss, on the mtgor., 
a eustoiruT, ^ discountod at t.he bank : 
- ttrld : the amount of the iiidelded- 


noHs in tlie mtge. eouJd not be said to bo 
niit.rulv Htat.(‘d.- HKi'JPniN r. 1*aRK 
(1SS4)‘ f; (). B. 172. -CAN. 

f Jfoouui dur on arcount 

stated Present odea nee. BAri'KliHOX 
c. l’Ai.MKK (1911), 19 W. 9. It. 422 ; 
1 W.W. K.97 : 4 Sask. L. It. 487. — CAN. 

222 i. - — (/rumniaticfil error .] — 
Held : recitals which used thci singular 
instead of tlie jilural number did not 
vitiate the instrument.- -Ty as v. 
dASTKK (1868), 8 (’. 1*. 44ti.— CAN. 
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Bills op Sale, 


ScH, 1. — Considrrnlion : Sid)-srci, 2, 7?. cC: C, (a).] 

securing repayment to them witli interest as well 
tlio £15, as also of the two bills of £00 £100 

respectively with all expenses due tlieroon.” Tlie 
bill of sale then witnessed that “ in consideration 
of £15 now paid to tlie grantor “by the grantees, 
of the covenant on tiie part of the grantees 
}iereinafl(*r contained,*’ the grantor covenanted 
with th<i grantees on demand to “ jiay to the 
grani.ees all & every the several sums of £00, £100, 
tV: £'15, all costs, charges, <fc expenses,’’ mean- 
whiUi to yjay interest thereon. I’lie instrument-s 
described as bills of exchange were promissory 
notes, & had not been discounted Held : the 
consideration was stated with sufficient accuracy, 
A: “ was tioily set forth ’’ witliin 1882 Act, s. 8, 
notwithstanding tiie misdescription of Ihe pro- 
missory notes, A: tlie agreement to take up the bills 
recited in the deed was in elTect a covenant to t<ake 
u]) the ])romissory notes. — Hobkhts v» Koherts 
(1881), Q. B. 1). 701 ; .58 L. J. Q. B. 313 ; 50 
L. T. 351 ; 32 W. B. 005, C. A. 
tmoiatiotifi -Distd, Mayor & Fulda i\ Mindlovicli (1888), 
.09 L. T. 100. Refd. Davies r. JojikiuK (1899), 48 W. Jt. 
280. Mentd. liouc.hetto v. Aitonborouprh (1887), 3 

T. L. D. 813 : Witt V. Banner (1887). 20 g. B. 1). 114; 
Thomas r. Kvllv (1888), 13 App. (.'as. 606; Oarpenter v. 
Docii (1889), 23 Q. B. D. .OOG. 

224. £32 “ or thereabouts.’*] — By a bill 

of sale expressed to be given iri consideration of the 
grant.e<‘ t hereof Ijaving at the r(?quest of the 
grantor become guarantee. A:, signed a xiromissory 
note for payirient/ of £15 by the grantor, of which 
£32, or thereabouts, was then owing, the grantor 
assigned to the grantee certain chattels, described 
in a schedule, by way of securit.y for any money 
which l.lie grantee might be calhid upon to i>ay in 
respect of such guarantee, A: interest/ thereon at. 
the rate of 5 ])er cent, per anmimy A: the grantor 
agreed that he would X)ay to the grantee any sums 
as aforesaid, logi^ther with interest then due, by 


montlily payments of £2 on the first of every 
month : — Held : the consid (‘.ration for which the 
bill wuhS given was sufficiently set forth. -lluciHES 

BriTLE (I88(i), 18 (h B. J). 32 ; 50 L. .1. Q. B. 
m ; 55 L. T. 470 ; 35 W. h. 30 ; 3 T. L. B. M, 0. A. 
AimotatUrns : — Mentd. Pnlbrook r. Anlilij^ (1887), .66 

h. .1. (,). B. 376 ; Steveus v. Murston (1890), 60 L. J. g. B. 

192; AIcNair v. Audoiishaw l^aiiit (Colour (Jo., [1891] 

2 g. B. 602 ; lie Hill, oheial Breoiver v, JOlliH (i895), 2 

Mans. 208 ; Do Brauiu i\ Ford (1899), 69 L. J. Ch. 82. 

225. Arithmetical error.] — Wliere tlie con- 

sideration of a bill of sale was stated to consist 
of two sums of £B2 ll.s. & £42 17.v., & it. api^eared 
that those sums had been arrived at by «aritlimetical 
error between the parties, the sum really owing 
being £129 10.9., instead of £135 8.s*. tis shown in 
the l)ill : — Held : the sums stated in the hiU repre- 
sentiod truly the acc(3unt as stated bet.ween the 
X)a.rties, tliough that account cont/ained an aritlime- 
tical eiTor honestly made. A:, the considerat-ion was 
truly stated. — U kiffito r. Williams (1892), 93 

T. .To. D. O. 

226. — - Goods delivered -Part of goods not 

delivered.] -Part of the consideration of a bill of 
sale was stated t o be a debt (jf £10 tJie value of 
goods sold A:^ delivered to th(‘ grantor to enable i 
Mm to carry on his business. Part of the goods 
were not in fact delivered urit/il somi^ time aft(‘r 
the execution of the hill : — Held : the language of 
the bill was consistent with the fact that the goods 
had not all beem d(‘liv(‘i‘(‘d, A:^ the consideration 
was truly stated. — (D ufftth p. Williams (1892), 
93 L. T. ,Jo. 8, J). O. 

6 ’. JVfiat may he described as Consideration, 

(a) Present Paynicnf. 

227. True statement — Past debt of grantor.] — By 

a bill of sale in consid(Tation of £200 then due*. 
A: “ in consid(‘ration of £50 now advanced,” debtor 


h. -dO.OOO <1* y TIk* 

f;()usi(jonition in the m1.fi:c. hciiifi: 
hIuUmI ut. .CIO. 099 u]»war(ls : — Hrkl : 

tlic* amoutit Irmuk <M*rtain uk (o 
i' 10,009, «S: it not. )n*iiift: shown lliat 
then* um* iiiori; jfoods than would 
Kjitisfy that iiumunt. — M(’(1 kk v. .Smith 
(1869), 9 (’. 1*. 89.- -CAN. 

k. — J'rrsnit debt payable at 

fat are day.] 'J’hr iiitffc. shoMcd the 
doht in t.h(i pmviHo as only hccomiufj: 
duo tS: payahh* at. a future day, hut. the 
e(»UHid<!ratioii mmh stated to i>e mone> 
aeknowled^;ed t.o he paid for tin* traiis- 
ftT of the property, & tlie evideuee 
slueved it was tcivcu to seeure an over- 
due debt : — I/rld: the lutffe. eould l»e 
iiliheld, ri'^rardiJiM: it us ^riveji for a 
]>reHeut <leht to he paid Jit a future day. 
- - Faki.ixokti r. (188(0, 

4 6 U. ('. B. 233, CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

--C (a). 

l. What ainouritfi ta present pajpnrnt. 1 
—An advance of a sum of imuiey 
to a mU?ee. .sev<m days hefore the 
exeeiit.iou ])y liim of a lull of sale is not 
an advance made eoutemporaneoiisly 
with the execution. Kkip r. 
McCalltim 's OKFiriAi. Askiuxjck (1886), 
6 N. Z. L. B. C. A. 6S.--N.Z. 

m. Ayrcrnirnt to wahe futarc 

adrances. 1 -Tlui consideration in a hill 
iit sale was not the actual payment (»f, 
hut an agreement to advance, money : 
— Held: the consideration was siitfl- 
cient & elaimant under tlu^ hill of sale 
was entitled to the goods.- Hakkison 
V. Mookk (1871), 2 V, B. (T^aw.) 69.— 
AUS. 

n. - — .1 — An agreement to 

make future advances may ht? sup- 
ported as a contemporaneous advance 
under 189!) Art, s. 6, hut the onns lies 


upon th<^ grantee claiming to support 
a hill of sale by' such considtu'at ion, to 
show that money' has heeii advanced 
under such agreement.- -I da _ H- 
M(\i.\(; (Jo., L’I'D. r. .1()Nk.s il‘.)06)» 7 
W, A. L. II. 329.- AUS. 

o. Ihbt Hreured not yet due — 
Mortinaje urataitoas.} — A ehaltd mtge, 
given without- consitlerat ion to secure 
a debt not yet. ilue is ])reHume<I to he 
gratuitous. Fahtkkn Tdwnniui'R 
ItAXK r. I’K’VHD (1913), i). B. 23 K. B. 
188. CAN. 

p. - — Hill to serare acroitnnoda- 
Hon indorsemrnt.] A hill of .sale given 
to si'cure the gruiit.(*e agaiii.st his 
liahility on Ids indorsement of at 
]»romissory mde for the aee.om modal ion 
of the gnintor is not, iinadid uiid(*r 
(Jluillcls Seeurities Act Amendment 
Act, 1883. — J'KAKK r, Hoou (1886), 
4 N. Z. L. B. 190. N.Z. 

q. (frantee liable as surety 

fitr uranlor.\—.\ bill of sah; to seimre 
a (;ont.iugeut liji.hilit.v, givmi to a 
person who ha,s become suri'ty for an 
jidvance made by a. third person to a 
Mitg-or., is void under Bankru]>t,ey Art, 
1883, H. 80, if the nitgor. hee.omos hkpt. 
within six months after t.he giving of 
the security'. (_)KKiriAn A.ssujxkk r. 
Bioktik (1886), 6 N. Z. L. B. 22 I.— N.Z. 

r. Mortyaye Ut secure ayainst indorse^ 

me n Is A ream modal i on i n dorse m e nts 
only.] — The wonis in B. S., e. 92, 
H. 6, “ for securing the mtge.e. against 
the indorsement of any hills, <<tc\,'’ 
relate to inre-ommodation indorsements, 
& becoming liable to a t hird jiersiin as 
surety, & not. to caK<*H wiiere the grantor 
owe.s the grantee a debt., tSi giv(‘s Jiis 
note for the amount.-- I’liixxKV v. 
Mokhk 26 N. S. U. 602 ; rersd. 

on other yrttands, 22 S. (t It. 663. —CAN. 

8. — Not future indorsements or 


liabilities.] A <*hjitt<'l mtge. under 
(’. S. U. (J., e. 4 6, s. 6, may he givam as 
se(*.urity' ngainsl past oi- eone.urrent , 
hut not against fut un*, indorsenumts or 
liabilities. If it tlid not aipply to past. 
lisihiliti<*H, Hum a mtgi'. to seeure 
jigaiust tliem would not hea\oided by' 
tlur Act for want, of <*ompliance with its 
provisions. M r. J^yxcui (1869), 

28 IT. ('. B. 364. CAN. 

t. Alortyaye to stenre 'nreseni pay- 
ment tl' future tndefdednc.ss Not void, 
in toio.]— A < -hat tel mtge. was given to 
seeure (1) paynuud of an existing debt, 
it (2) future imhddeduess : Held ; the 
mtge. was valitl as to (I) hut, invalid as 
to (2). ID-N'J' r. JiON<J (1916), 9 

o.W.N. 421. CAN. 

a. Past adranccs - Moneys never rr- 
ecired.] - Baukrupti'y Act, ]8t)2, h. 
79 (2), renders null i!: V(dd a eoiitniet 
to i»ay imuieys wliieli have never been 
lee.elv'cd, as well as a etmlract to pay 
past ad vanees.— ftc (loKK (1896), 13 
N. Z. L. B, 710.- N.Z. 

b. Debt .secured not ejri.stiny — Verbal 
'promise, by yranivc to luahc future, 
advances.] --Under 20 Viet. e. 3, a. 
mtge. cannot he. supporttid which is 
giviTi in great part for a debt not 
(i.xisting, hut for advances which the 
mtgee. lias merely promiscul verbally 
to make, it liad not made when the 
mtg(^. was ex'fmted or the affidavit for 
registry' matle. — BobixsoN v. 1‘atkiison 
(1869), 18 U. D. Jl. 66.- CAN. 

2271. True statement — J'ast debt of 
yraydor.]~A hill of sale repr<!senUHl the 
Cl 00 e.onsideration as a pre-existing 
debt. Jt appeared that. C98 had been 
(wving from the grantor to the grantee, 
& that the at.t.est iiig solr. rcijuired the 
hulauco of .C2 to he pai<l over before 
exeoiition. A paymient was accord- 
ingly' nuid<*, hut the sum uetually 
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assigned to Ids brother his stock-in-trade other 
elTects. Of the 4i50 ex]3rt^sscd to bo then advanced, 
had been advanced at tlie request of debtor 
the previous day, so tliat on execution of tlic deed, 
only was actually paid over : — Held : the con- 
sideration was truly set forth, since the present 
advance was in fact £50, though £5 of it was paid 
on the previous day. — Smith, Ex p. Smith 
(1880), 15 L. .1. N. 0. 89. 

228. .J — bill of sale was expressed 

to be in coiLsideration of th(5 payment of £81 18.s. 
by the grantee to the grantor, & in furtlier con- 
sideration of the i)ayraent of £10 8.s. by the grantee 
to the shorin’ of Surrey for & at the request of the 
grantor. The former sum was a past payment & 
the latter sum was a present payni(‘nt made in 
discharging an ex < mention levied on rii<i goods of 
th(! gt‘antor : — Held : a siiilicient setting forth of 
the consideration. — Cauhaim) v, Mekk (1880), 50 
h. J. Q. 11. 187 ; 18 ri. T. 700 ; 21) W. 11. 214, 1). i\ 

229. Two advances really one transac- 

tion.] — Deblor applied on .hily 7 to persoiLs to 
whom he already owed £1,580 for a fresh advance 
of £200, A that advance was tJu‘n inadt* to him on 
Ids signing an agreement to exocule a bill of sab; 
on demand to securer Ixdli sums iS: intei-est. On 
July 11 debtor a.ppli<*d U» tlie same creditors for a 
furtJu*!* cidvantje of £200, wliich was theai mad(i to 
liiin, A the same day lu; e\e(nit(id a bill of sale in 
whiidi, aft(‘r reciting tJiat “ the ndgor. is now in- 
debted to tJ»e mtgees. in the sum of £4,580, has 
a]>plied to th<‘m to advance A lend to him the 
further sum of £100, which t.h(‘y hav(5 agreed t/O do 
u[)on having repayment of same, A also of the 
£1.580,” Sixaired, tlie considerarion wa.s stated to 
be ” £100 on or immediat<*ly Ixdore the execution 
of these' [)r(‘s<‘nts paid ” \~Ilcld : th<‘ (!onsid(‘ration 
wa-s truly stat(‘d so as to satisfy the reqiureiuents 
of 1878 Act, s. 8. 


The two transactions of July 7 & 11 may 
properly be considered as one transaction, & 
the statement, that the £400 was advanced ” on 
or immediately before the execution of these 
presents,” is a truthful statement of what really 
took place, there being only that short interval 
of four days btitween the two transacliions, so that 
really the transactions which led up to the bill of 
sale may be considered as begun by the under- 
taking given on .Tuly 7, & that would be sulliciont 
to prevent our setting tlui deed aside (Co'rroN, 
ii.J.). — /ie (hiAPMAN, Ex p, Johnson (1881), 20 
Ch. D. 838 ; 58 L. J. Ch. 702 ; 50 J.. T. 214 ; 18 
J. P. 018 ; 82 W. 11. 098, C. A. 

A utMlaiiomH : — Apld. iliehtirdson r, Huri is (ISSO), 22 0* 0* 

268 : Pc Poiiard, Px p. Trustee (161, 'i), Sa L. .1. Iv. H. 662. 
Refd. Pc 8inil Ij. Px p. Tarbuek (1864 ), 72 h. T. 66 ; Daiiow 
V. lUaiid, 11867J 1 Q. H. 12,3, Mentd. AdminlHtmter- 
(leneral of .laiiiaiea v. leasee lies, He JSIorcatlo, |1864J A. U. 
166 ; Baker r. And)rose, I1866J 2 Q. B. 672. 

230. Second bill given in lieu of invalid 

prior bill — No fresh consideration.! — A second bill 
of .sale Wc'As executed four days after the lii*st bond 
Jidc for th(‘ i)in*pose of correcting mateiial errors 
in the finst ; it (tompriseil tlu' same i)ropcrty, t'fc no 
fresh (jousi(l( oration passed, 'riui consideration in 
both bills of sale; was stated as ” £1,.5()0 now paid,” 
but tb(i money was paid on the; execution of the 
fii'st. J^he s(‘corul bill was duly registered ' 
Held: tJu‘ consideration was tridy set. forth.-- 
Ee Munoay, Ex p. Allajsi (1881), 11 Q. B. 1). 18 ; 
88 W. H. 281, I). (\ 

—Consd. Pc liouard, Px p. Trustee (1616), 86 
L. .f. K. B. 666. Refd. Pc Siuitli. Px p. Tarbuek (1861), 
72 L. T. 66. Mentd. (iilrey r. Bowey (1888), 66 B. T. 226. 

231. .] — A. made a bond jide 


advance to B. of £220 wliich was securc'd by a bill 
of salts After th(‘ day for repayment was past, 
the bill was found to be invalid, thereupon a new 
bill was by the agrtMunent of all parties drawn up 
according to the form given in 1882 Act ; it 


a(I\,m(*c<l .C26:- //<6/ tlie (‘(m- 

siilriat i<in uan sull eieiil 1 v staled - 
Pc I'AUKK (1881), 16 L. P. Ir. 86. IR. 

227 ii. .] -NN'bere tlie l»ur* 

ro>M‘r, i»ri(ir 1<> the exeeutieu of a 
eliat4<“l int^re.. Is iiKiel»t<-tl, <S: ptul of 
the money advaiiei-tl on se<*iiri1y of (be 
inture. IS by liis din'ctioii used in (lie 
jiayinejil of tlio didil.tlie wliole Huni 
may lie staleil in the di-ed as the eon- 
sidejation paid t.<» the bmiower. - 
Wai.i.ky r. Uauuis (1862), 6 "I'err. L. U. 
J61. — CAN. 

227 iii. — — .] — The jiriee of 

floods snjiiilied liefon* bein^? ineluded 
witli otliers suiiplied under the mtfre. 
Avill not all'eid the validity of the mli?e. 
- Nkwlands V, IlnasiNS (1667), 7 

W. L. It. 66 ; 1 Alta,. L. it. 18.- CAN. 

227 iv. .1 — Where the real 

olijeet of a clia.ttel mlKe. to seenre 
a. pJist <lel)t, the eoiu'ealment of that, 
fael hy slatinp tlu* eonsideral ion to he 
money lent on the, seeurity of a i»ro- 
jiiissory note of even dale will) the 
ml^fe. does not tiivalidale the intge. — 
llovAL Bank r. WuiKcnoN (16J6), 
8 W. W. It. 761; nesrf. 6 W. W. B. 
77().~ CAN.. 

227 V. Where the t:on- 

siderulion, or a pari thei-eof, expressed 
in a ehattci intge. is in fact money 
owiiii^ at the time of tlx*, exeention of 
the nitf?e. from the mti?or. to t,he mtuee., 
it is n<»t neeessary in oj*der to liave the 
eha.ttel iidKC. truly expicss the e(m- 
sideration for tlie intf?or. to t-ro niroiij?h 
the formalily of payinj^ over said 
amount to the mliree., so that I he 
iidf^ee. may immediately repay it to 
him. -JtoYAh 'rui'HT (!o. r. ('vs'roit 
'I’owN, 11617] 6 W. W'. Jl. 68(i ; 67 
B. J.. B. 277. -CAN. 

227 vi. . — - Hccoud 6i7/. J -A. 

pave (,o B. a hill of side over certain 
cliaitclH & a intpe. of his interest under 


a will, to seenre an advaueo of C8()() 
then made to him b> B. wjth interest 
thereon, tlx? principal money heiup 
made repinable uixler each instrument- 
on a e.ei'tain date in 1611. 6’ho hill of 
sale contained a provision that, in easo 
any I'aveat should bo loilped apainst 
the liliiip thereof, it should he lawful 
for Jt. to sell the, chattels, & that when- 
ever a. j'iplit should arise under the hill 
of sale t<» sell the chattels tlx) whole 
of the ])rineipal it other nxmeys seemred 

for the time beiiip due it payable 
under the. bill of sale Mbould immedi- 
ately beeome “ due. i»ayable iir reeover- 
uble.” t)H vents were lodpe-d apainst 
t-lie tdinp of this bill of sale it it was not 
llhid it b<*earnc void. Three months 
afterwards A. pave B. a second liill of 
sale which recited that A. was in- 
debted to B. in £81)6. it that “ the same 
is now' due it ow'inp,’* it 1 1iat A. had 
request, <*<1 B. not to iness for the 
imnuMliati; payment lliereof, which 
r<‘quest H. had a.pree,d to prant upon A. 
pivinp tlie 1>111 of sale. The considera- 
tion was stated as “ tJx', sum of tSOO 
now line ii:. owinp ” by A. to B., ic 
the time for repay inenl, of the prineipal 
was the sa.me elate in 161 1 as uueler tho 
lirst bill of sale &, the, mtpe. lu the 
ixilice of intention to tile the second 
bill of salo tbe ronsiduration was 
staled uixler the snh-headinp “ jiast 
debt ” as heinp “ the hujii of £860 now 
dut! owinp hy A. to IB, it in eon- 
sideration of B. apreeinp not to press 
for the imiixuliale payment thereof *’ ; 

the consideration was sudl- 
eiently sUit,ed in tixi not ice A' in the 
second hill of sale. —O’Conn on, r. 
QiUNN (1611), 12 C. B. it. 26il. — AUS. 

d. Mortfjnfjc to secure oveniue 

-'I’he eonsidoratlon in a stock 
mtpt'. was foujul to be “ a forbearance 
to sue on certain promissory notes.” 
Tho mtifc. was given to scoui’o these 


jnomissory notes which wen* ovenliie, 
& which amounted to the sum of 
£1,016 7«. 8d. 6'he di*ed purported to 
ho piv'en in eonsideral ion of a. sum of 
nxmey, mentioninp the above amount, 
” now duo isc owinp,” A" further 
advances. & tho sum was made jiayablo 
on tlemaiivl. 6'ho deed was n*pistorod, 
A', in the memorial so repistered there 
appeared under tlie eolumii heade<l 
“ eousideratxui ” the words ” ono 
thousand A. thirteen iiounds seven 

shillirips it eipht pence it further 

advaiu’.i's ” ; — IJdd: the repistrution 
was snltleient. — V k’tohian Eaumkics 
B ovx do. r. BfNOo (1866), 16 V. B. 11. 
666.- AUS. 

e. Prc^cut udrunre — Xnt nurrlif 

to secure future liabiidijA - E. ow'ed 
I»ltf. it M. 1^200 it 8100 rosiiee- 

tively for poods suppliiid hy them, it 
had given a eliattel intpc*. on his 
liroperty to Blint for Beinp 

pressed hy Eliut, he a])plied to pltf. 
& M. tor the money, ollerinp them a 
elmtt^'l rnlpe. tht'refor as well us for 
what he ulniady owed them, uhieh they 
apieed to, lint, not. haviixp the money at 
tlie time th<*y horrowed it from .B, 
pivinp him their note indoiHod by F., ic 
Flint w'us paid olf. F. pave pltf. it M. 
the mtpe. lu qix'stion, the exprossed 
consideration beinp 8600. Tho alH- 
<la\ it. <»f hunti /htc^: made by plt.f. 
stated that tho ml per. was justly it 
truly indelucd to liim it M. as tho 
mipoes. tlxMoin named in tlie sum of 
8606 mentioned t heri'in, etc. : on 
renewal of (lie mtpe. the athdavit was 
made by pltf. in like manner. Pltf. 
A: M. were nol» eonnetdeil in biisinoss, 
'J'ln5 mdo was renewed several iimoH, 
F. beinp a parl> to only ono of tho 
renewals: — Held: the mtge, wtis 
valid ; tho evidonce showed that it was 
pivori for a prosont advanco by tho 
mtpees., it not morel y as security tor a 
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Bills of Sale. 


SecL 1. — Cotisidcratioit : Sidi-secl, C. (a) d: (6).] 

contained the words, “ in consideration of £220 now 
paid to B. by A. the receipt of which B. hereby 
acknowledges.” No interest was charged, though 
it continued to be paid under the terms of the first 
bill of sale, no fi'esh advance was made to B. : — 
Hdd : the consideration was truly stated . — Be 
Hockaday, Ex p. Neuson (1887), 85 W. B. 264 ; 
8 T. L. B. 285 ; i Morr. 12, A. ; affg. (1886), 55 
L. T. 819, 1). C. 

Amwlaiion : — Mentd. Rc Twucdale, Ex ij. 'rwccdale, 11H92] 

2 Q. B. 216. 

232. Series of advances.] — Six persons 

joined together to advance £600 to S. They con- 
tributed the loan in difl’erent amounts A: at dift'erent 
times. When all the £600 had been paid, S. gav(; 
a bill of sale to one of the six, (o secure t-lie loan 
of £600. The consideration W'as stated to be £600 
now paid by T. T. suhse(iuently gave a memo- 
randum to the othei* nnmibors of the syndicate 
acknowledging that he held the bill of sale as 
trustee for them : - Held: T. was in the position 
of a collector, k, acted as agent J*(*sponsiblo t,o see 
that the money was duly applied, k where a bill 
of sale was given to a jierson in that position it was 
true to stat(-‘ the consideration t.h(U*ein as now paid 
by the collector or agent/. — Be. Smith, Ex p. 
Tarhuck (1891), 72 L. T. 59 ; 43 W. B. 206 ; 39 
Sol. .To. 182, D. C. 

Aimolatiun : — Distd. Kiimci'slcy r. J^ayne (1900). 100 L. T. 

226. 

233. Execution delayed after payment of 

consideration.] — Where in a lull of sale given on 
.fiine 11 t/he consideration was stated to be “ now 
paid,” whereas in fact the money had been paid 
on May 18, but- it was found that the transaction 
was a perfectly hoDci fide one : — Held : the con- 
sideration was truly stated, A tliere was no 

tion to the validity of the bill of sale. — Re Bouatu), 
Eo' p. Trustee (1915), 85 L. .T. K. B. D. O. 


234. Untrue statement — Grantor’s rent paid 
by grantee — Rent not due at execution of bill.] — 

A bill of sale, dated Mar. 23, was expressed to be 
made ” in consideration of £50 by the assignee 
I paid to the assignor at or before the execution 
nereof.” In fact only £21 10.«f. was paid to the 
a.s.signor on the execution of the deed, £3 10.s’. being 
retained by the assignee for the ex])enses of the 
deed, k £25 being also retained k paid by him on 
Mar. 30 to the landlord of th(‘ assignor’s house, in 
which the chattels comprised in the deed were, for 
two quarters’ rent for tlie. quarters ending res- 
pectively Mar. 25 A: J nne 21 . The rent of the liouse 
was payable quarterly, but th(u*o was nothing to 
show that it was payable in advance. The £3 lO.v. 
k the £25 were retaintul upon the written request 
of the assignor dated t he day of the execution of 
the deed ; — Held : the consideration w'as not- truly 
stated in the deed, because, even if the £25 were 
taken to have been paid t o the assignor, it w^is not 
paid “ at or bijforc tlie execution ” of tlu; dt*(‘d. — 
Re. Spjndler, Ex p. Bourn (1881), 19 Ch. T). 98 ; 
51 I.. ,J. Oh. 88 ; 45 L. T. 482 ; 46 J. P. 181 ; 30 
W. B. 52, A. 


Annoiaiians : — Consd. (>ochniiio Dixon (1S87), .‘i T. L. D. 

7i7. Folld. Bifihon v. Cousolidatnl Credit Corpn. (1H89), 

.') T. Ij. 1C ;i78. Mentd. lit Cowbum, Ex 'p- Kirtli (1882), 

10 Ch. D. 410. 

235. Past debt.] — A bill of sale, given t-o 

secure a past debt coutractt‘d by instalments, 
stated the considei*ation fus “ now' paid ” : — Held. : 
the consideration w'as not truly set forth. — Rc 
VouN(j A (!o.. Ex p. Beiiw iuk (1880), 43 L. T. 
576 ; 29 W. B. 292. 

236. Agreement by grantee to meet bills 

of exchange- Not then due.]— A bill of sale pur- 
ported to l)e given for £312 “ tlien ow ing ” by t-lie 
grantor to the grante<‘. ’hhe grant ee of l-h(‘ bill of 
sale, at the re(piest of t/he grantor, sign(‘d bills of 
exchange, drawn oji t-lie graiiior, A made pn>ahle 


Uabillty incuired as acccnnmodatloii 
niakcrs of Uie note, ho as to IniiiK tbo 
traiisaction within Chattel Moilgaffc 
Act, s. 6. -CoKnv V. Claiikk (18 70), 
00 C. r. 66S.— CAN. 

— . .]_A nua’caiililc 

tiriij to whom a eust-onier was in- 
dchtod on unitiiilnred paper. j>ait of 
whifdi XNas und^'r discomit at a hank, 
in pood faith N: in the hoiicHt belief lliat 
it would enal)le him to eai’iy on his 
business, apree<l to make a freKh adyaiie.e 
t-o him of ahont one-half of l»is in- 
debt edia^ss to tlauij, At took from him 
to one of the lirm a eiiattel mtpe. for 
tlie wliole- amount, the mtpe.e. makinp 
the ustial alliduy it of Inrun Jidi-s. W’hen 
the mtge. was (jxeeuted a clieinui for 
the fresh advance was given to the 
ciistomor, Avlio, pursuant to a suhso- 
puent, arraupement, did not use it, hut 
afterw'ards drew at. intervals on the 
lirm, until the amount of the clKMjne 
was paid, when it w^as returned: — 
Held : the mtge. was valid as it was a 
mtge. to seciiix* a present uetnal ad- 
vance, & not fiitnre advances so as to 
come within s. (5 of tlie Act.- Itoss r. 
Dunn (1880), 16 A. 11. i»62.— CAN. 

g. Untrue sttitcnund — Grantor's aeeounl 
f/uaruntced at hank — Overdraft paid 
hy yranli t. | - M., having agree,d to 
lend to B. Die sum of lioOO upon the 
security of certain chattels, a hill of 
sale was executed hy B. reciting the 
agrtvmcut, hut- coutaining nolldng as 
to the eonsidoratiou for wdiicli it was 
given. B. signed the receipt ejidoixed 
oil the bill of salt' for ^oOO. As a 
matter of fact M. did not haul the 
money, but guaranteed B.’s ae-coiint 
at a hank to the extent of Jo.iOU, all of 
which sum was draw'll out hy B., &. 
was eventually ])aid off hy M. : — Held : 
the consideration was not truly set 
forth. & the bill of sale ivas of no effect 


as 

tie 

8 . 


to the chattels comprised 
HAcmaiT, Ex j). Kknna, 
It. Q. 288.— AUS. 


in it. — 
11902J 


h. Grantee lahiny over yrun- 

tor's d(fd i(t third party- JS’o money 
actually advanced,]— ll., being indehleil 
(o a. h<!ucflt society, agreed to give b., 
t he president of the society, a hill of 
sale ovei' certain chattels foi' a sum 
ecjual to the amount of the indebled- 
iiess, on consideration that lu’oeeedings 
WM*re. not taken against him, S. taking 
over the liability of H. to the society. 
No money was uctuullj a<lvaneed by 
b. to H., nor had S. paid any part of 
the sum due to the society. In the 
hill of sal(} fr<mi H. to b. tin* con- 
sideration was deacrilHal as money now 
l(*nt hy b. to H. : — Held: the eon- 
sideration xvas nut truly stated on the 
hill of sale, which was void as against 
the exeeutJon creditors. - bJirosAKi 
Mankk’iii r. b'riiuETEH & Co. (1907). 
9 W. A. L. 11. 20,').— AUS. 


k. I'ost-dnc debt,] — The con- 

sideration of a hill of sale w'as stated in 
tlu! hill to he certain moneys “ this 
day i>aid,” wher(;as in Fuct no uioncyH 
then passed, the consideratiou leally 
Ijeing a ])ost-du(; debt:— //eZd; tin; 
eon sid era lion was not truly staled, 
A' tile hill of sail! was void.— V j'J' 'I'rr*: 
(iiEE r. Mkk biruEV (I«9.'5), 21 V. L. It. 
aOO.— AUS. 


235 i. J*ast dtdjt.i — AV'hei’c a hill 

of sale stated that thi! consld(!ratlon 
W'as “ now paiil,” the parties ad- 
mitted that the money had paid 

some mouths before the, hill was 
executed ’.--Held : tlie consideration 
was not truly stated, & the hill of sale 
was void.—/*; O’Ket.i.v, [I HP.')] 29 
I. L. T. 148.— IR. 

235 ii. — .1 — A hill of sale 

in eonsidcrution of the sum of 


now j)uid to tlK‘ said H. l);j tlie said 
.\1.,” assigned to M. certain goods & 
ehiitt(‘ls llierein siiceilieally desei i l>i‘d, 
1)> wa.\ of sefuritx for the payment of 
tli(' sum i/f CoO A’ interest tht'reon. No 
sum o[ .C.)(l i\as at th(‘ exi'ciition of llu' 
l)ill of sale paid to B. : the only money 
which passed was a sum of solrs*. 
costs, hill there Jiad bi'cii previous 
money Iransaetions hetwi’cn the par- 
ties, in which B. was iridel»ted to M. 
for o\e!' .h.’iO : licit/: I la; hill of sale 
was eiilirelv \oid, as the eonsideinlloii 
^^as nol “ truly sed forth,” within 1 8<s:; 
Aid, H. 8.— V\4 iei.a\ r. \\Ai.sii (18JK)), 
2 1 J. L. T. 7.').— IR. 

235 iii. - - I*ilf. luiAing 

xerhall.N agreed to make an advance of 
on o\erdrawn account, to the 
N. (N). njion e(‘rla.jn securities, in- 
(duding a hill of sale, allowed the eo. 
to eomuienee drawing before t lu' actual 
execulioii of tin* sc*curit ies. At. t he 
date of tin* <*N(*eutiou of the s(!euii1,i<‘s, 
tin* eo. had drawn .1:1,214, hut the 
eoiisideralioii was stated in the hill of 
sale t.o In* “the sum of . 61,000 at or 
lmm(!diatel\ before tlie ('xeculion of 
these lU'eseiil-s lent. A' ad\an(!ed.” 'the 
full amount t)f 61,500 was suhsi*- 
uuently drawn: Held: t.he eon- 

sideratjon was not l.rnly stated, A: the 
hill of sale was \oid as to t-he eliatli'ls 
comprised Uieroin, wliieh were liahlo 
to he tak<*n in ex(*(!Ul.ion hy delt. — 
QhKKNSi.AND NA'IIONAI. BaNK, I/m. 
V. iM('BuAllt, [1902] b. K. Q. 208.— 
AUS. 

235 iv. .h -C. Brothers, ill 

pai t nersliip, ln*ing iudehtod to Mrs. C., 
wife of one of the partiiers. in ,6200, for 
w'liieh sin* held no securit>, ga\c to ]n*r 
Holrs. a cheunc for the full amount, of 
the debt, upon the understanding that 
1 his amount, would he ro-advaiieed. 
Next day Mrs. C. gave her soils. 
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to creditors of the grantor, which were intended 
to secure a composition made by the grantor with 
his creditors. The bills were accepted by the 
grantee, amounting to being part of the 

alleged consideration. There was an arrangement 
between the pai’ties that the grantee should be the 
person to pay the bills when due, & in point of 
fact the bills were afterwards duly paid by the 
grantee as tlioy became duo. The transaction was 
a bond fide one, there was no intention to mislead. 
Ai* the time of the execution of the bill of sale the 
bills were not then due, & the grantee had not paid 
them ; — Held : the £12H, the amount of the bills 
accepted by the grantee of tlie bill of sale, was not 
“ then owing ” by the grantor to the grantee, & 
the consideration was not truly set forth. — M ayer 
& Fulda v. Mindlevich (1888), 59 L. T. 400, 1). (5. 

237. Payment delayed after execution of 

bill.] — A bill of sale set forth the consideration for 
which it was given as “ moiu^y now paid,” but, in 
fact, no money was actually jaiid at the time of 
the execution of the bill <^)f sale, nor until three 
days afterwa!*ds. On the fourth day afterwards, 
th<^ bill was duly regisU‘red : Held : the bill did 
not iTuly set forth tlie coiisideration for \\4iich 
it wius given.-— OuiDDiiE v. Scott (1895), 59 .1. J\ 
119 ; 11 T. L. K. 222, D. C. 

238. Bills of exchange given to grantee- 
Payable after execution of bill.] — The considera- 
tion for a bill of sale granttid by one who had 
become bkpt. Wiis stated to liave been £800 paid 
to bkpt. in fact £100 was paid by cheque A- two 
bills of exchange were given for £100 each, payable 
twelve montJis after date ; —Held : the considera- 
tion was not truly stated. — Re Mooiip:, Ex p, 
OfiiTcial lUocEiVER (1897), 4 Mans. 51. 

239. — “ Present payment & future liability.] 
— A bill of sale \\'as given in ronside?*ation of 

12.S. ” !io\v owing” under a, promissory note, 
A of £10 S.s. ]>{ud at the time of making the bill of 
salt). 8'he promissory note bad been previously 


given by the grantors of the bill of sale to the 
grantee, & by it tlie grantox’s of the bill of sale 
promised to pay t^o the gi'anteo £14 3s. 4d. by 
twenty-five weekly instalments. The actual con- 
sideration for the promissory note was £10. At 
the time the bill of sale was given the first instal- 
ment under the jiromissory note had been duly 
paid, but the otlier instalments liad not become 
due & payable : — Held : the consideration wiLS not 
truly sot forth. — D arlow v. Bland, [18971 1 Q. B. 
125 ; 00 L. .1. Q. B. 157 ; 75 L. T. 537 ; 15 W. li. 
177 ; 13 T. L. H. 108, C. A. 

AnnoiuHon: — Consd. JjOjkJou I’roviiiceb I aHcouul Co. v 

JoiiCB (1UJ:0, 10{) L. T. 742. 

240. Past debt & present advance.] — 

In a bill of sale the consideration was stated to be 
“ £90 noAV due & ov\dng ” from the grantor to tlxe 
grantee. Of tlie £90 £10 had been advanced in 
various amounts befoi*e the date of the bill of sale, 
tVr* £50 was advanced at the time the bill of sale was 
made — Held : as £50, part of the* £90 df‘clared 
to be then “ due ^ owing ” was not then duo & 
owing, the consideration was not t.ruly stated, ^ 
the bill of sale was void upon that ground. — 
Davies v. .Ifnkln.s, [1900] 1 Q. B. 133; 09 

L. .1. Q. B. 187 ; 81 I.. T. 788 ; IS W. H. 280 ; 44 
Hoi. .lo. 103 ; 7 Mans. 149, 1). C. 

A njwiulion ConsH. Jlnrchcll r. 'J’liomjisun, [11)20] 2 K. H. 

80. 

{b) Raynienl io (Iranlor. 

241. Debt of dissolved partnership — Sc new 
advance to remaining partner.] — A bill of sale, 
dated .Jan. 10, 1879, recited that in the month of 
.Tune preceding the mt,gor. a]>plicd to the mtgee. 
for a loan of £340, which the mtgee. consented to 
make on th(‘ mtgor. agreeing to execute* a bill of 
sale, when called upon to do so, of certain chatl.cls, 
A: that in the month of July following the mt-gor. 
applied for a furthei* loan of £00, xvJjieh the mtgoo. 
agri'ed t.o juaki*, on the condition that; the advance 
sliould be secured in like manner. 4^he facts wei^e, 


authoi’ity lo the mo]ie.\ 

upon Ncj’iirit .) . V- (a hrollxM' ol I hi' 
liiirt iiei'.'i) Ixi.d t he sa int' l inn* 

made arrain^eiiieLils to advance C'JPO 
t-o tlie (inn. The following' day a. hill 
of bale wab e.veeuted hy the partiuTH in 
favour of Mrs. C. A’ 1''. to secure JCldh, 
whicii ainoiinl was j-eelted a,s ** well A 
tnil.v paid, lent advanced,” in C(|ual 
bdiiiH of C20P each, ” at or iminediat ely 
Indore t he execut ion of these ])re.s('nts.” 
Upon tin* (lav of eveention Kav(‘ his 
eJanjije for to the same solrs., who 

ou(! day la, ter drew their own elnnjin* 
for £4h0 cV jiaid it, to tlie credit of tlie 
paii.nership liankiny: account; — Hrlil : 
the consideration hoiuiif as to .t:20(> a 
past (h'ht. A not a. present, adyanec, w'as 
iifjt truly set forth tln^ bill of sale 
was void as to the eiiattels eoinprlsod 
in it . — Jfr (JoLf.rxs JU«»rnEiw, A.V p. 
Wiirrr;. |1»03] 8. IL Q. 47.- AUS. 

235 V. — — .j Where the con- 

sideration for a hill of sale was stated 
to be a present, iiuyinent of $l,(tth) but 
where it was ae,t,iially a jiast indehted- 
iKiHs : -Hflii : the coiisbb'rat-lon w as 
not truly H('t out ther<‘in, under Rills of 
►Sale (JrdinaJK'O, h. 11, A" the instrument 
was void. — Saskatciikwax Lumjuui 
(U). r. Mpuiauo tlhOS), ] Sask. L. R. 
412 ; 8 W. L. R. liRi.— CAN. 

235 vi. — - ’.]- -A rnt.g’c. on its 

face apiieared t,o In' j?iven to see-nre a. 
loan; tJie transaction was in fact 
la,i’p:e!y for seeurity for in ior indebted - 
ness: Ihld: the, mt,>j:e. was invalid, 
the true consideration not heinF stated. 
-iNNKH ife (ilUFFiril V. CAMKUON 

Valley Ijand Co., L'n>., & Meuchants 
P iNANOE & Trading ('o., IjTD., 11919) 
1 W. W. R. 752.~-CAN. 

239 i. Present 2 i(U/fnent <£• future 


1 Held: tin; fact that a.s to 
part of l.lie eiuisi deration for their 
ndfj:e (lefts, had not made an actual 
advance, hut were merely lialde on 
liromissorv notes, did iioi invalidate 
the mtpe., R. S. O. 1S77 (< 119), not 

nniniriny:, as d(n‘S the correspondinK 
PiiK-Iish Act, that tin consideration 
should he, I rub expi'(*h»^ed. — 

CiiAin (J8.S3), 4 O. R. G9«.-- CAN. 

239 ii. — .] — A mt,Ke. w as 

piven for $1,070. It afterwards ap- 
peared that the amount, was made 
up in part of a note maih' ^ piven hy 
t he intm'e. to the nitffor. at the tim(‘ ol 
the exeention of ttie mt,L'’e., & not, paid 
f(jr some months afterwards: -//(/(/; 
in the a,l>,senee of fraud the intir('. was 
valld.—WALKEH r. Miles (1871), 18 
Ur. 210. -CAN. 

239 iii. .1 — A ehatlel mt^f*. 

was i?iven for au alle,j?ed eousidoration 
of $1,509, the rea.l eonsiderat ion being 
$1,203 111 promissory notes, vV an agreo- 
meul on tin* part of tin' grantees to 
Hiippb goods for the hulanee. 'riie 
aflldavit s(it ont, that the sum of $1.20.3 
was Justly honestly due, &: ” as 
nxards t,he balane<* the parties have 
agri*»HJ to snpjdy goods f(jr the full 
value thereof, etc.”: — Held: as the 
mtge. did not set forth t,ln‘ terms, nature 
tSc i*tfeel of the agreement foi* future 
advances, & as the atiidaNit did not 
sta,te that the amount, set forth as tiie 
conHideratioiiW’asjn.stly iv' hone.st,ly due. 
nor that the mtge. truly set, forth the 
agi’ceinent, entered into, (,he tiling <S: 
r(*gls(,rat,ioii of the instrument was 
ineouipJete <Sc defective, ^ could not 
oiierato to jirevent the sherllf from 
seizing the goods under execution. 
Levy v. Logan ( 1892), 21 N. S. Jl 
412.— CAN. 


239 iv. -.] A bill of sale 

executed hy tin members of a e,o- 
]»artnership purport'd to he made in 
eoiisideration of ^ki399 already advanced 
through a, cash credit bond for ,t;490, Ac, 
of a present, cash advance of .-fc.SOd. 
The first sum of li.300 consisted of two 
sums of .i;159 eacli, one of which was a 
|inva((' debt din* Irom oin* of the 
mtgors. (o one of the n)tge(‘s. 'I’lio 
see(^jnl sum of .t:.39() was not, advanced 
in cash, l)ut hy a(*('eptani'(‘S. It was 
eontend(*d that, the deed was fraudu- 
lent,, heea.use it D'pri'sented part, of the 
consideration as a present cash ad* 
va,nei‘, wlienais lU'ceptanees only had 
been given 77(7(/ .* the inisreiu'eson- 
tation us to tin* nature of tin* eonsidora- 
lion, rendered tlie transact ion sus- 
picious ; hut if tlie intgors. chose to 
ti'cat the aeeeiitaiiee as cash the 
ol)ji‘et,ion could not i>e taken. - MoniiiH 
V. Mi'Neil, O. R. Ac F. 5.'>.- -N.Z. 

240 i. J’ast debt <(’• present 

ndeance. | — Where tlie (;onHiih*l‘ati(>n 
was expiVHsed t,o he a pri'.sent jiaynient, 
but it was H'all.v only juirtly cash A: 
liartly an old debt: — Held: the bill 
of sale was void, under Bills of Sale 
Ordinanei', s. II. Hennenfest v, 
IMaia'IIO.se (19()(i), 3 W. L. Jt. 171.— 
CAN 

240 ii. — — ■ .1- A nitgc. was 
taken to seeun' an old debt of $099, Ac 
a. fresli sale of goods for $l(t0, Ac tho 
consideration A^as stuD'd In the mtge. 
to bo $790 paid at or Indore tho 
sealing Ac deliv(‘ry of the.se pri‘S('nl,N ” : 

1/eld: tin' eonshh'ration wiis not 
truly ex]>ress(*d in either the mtge. or 
tlie 'allida\it of bona fides. -Aveuill i\ 
(bsw'^ELL Ac (Jo. (191.5), 31 W. L. R. 
9.53 ; 23 1>. L. R. 112 ; 8 Sask. L. R. 
209. — CAN. 
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Bills of Sale. 


Scct.l.- (.2, 6’. (6).] 

that iCT6 on Mar. 8, 1878, £80 on Ajir. 0 or 7, 1878, 
& £107 on Apr. 26 or 27, 1878, were severally 
ad^'anc('d by the mtgee. to a partnership flmi, con- 
sisting of the intgor. & another pei*son. On 
June 8, 1878, the partnci’ship was dissolved, the 
mtgor. taking over the assets, &: \indertaking in an 
informal way to indemnify his late co-partner 
against the debts of the partnership, of which the 
above £210 remained one. On June 14, 1878, the 
mtgee. advanced £100, & on July 10 he advanced 
the rt'maining £(>0 to the intgor. alone ; — Held : 
the consideration for whicii the bill of sale was 
given wjis not set forth thei'cin sufliciently to 
satisfy 1878 Act. — He ^^HitKAPPLETON, Hx p, 
Oahtku (1879), 12 Ch. I). 908 ; 41 L. T. 87 ; 27 
W. K. 048. 

Ann4)talt(»i ^ : — Expld. (-'ndO. Co. /*, I’oM. {1J<S0), 42 L. T. 
ol>2. Distd. lie llnyfics, A'.r />. Natioiio] IMcroniitik* Hank 
(iKtSO). I.'l (’ll. IK 12. Refd. IJaiuiKoii r. Cliaiiic (J88J). 

7 (^. li. IK :iio. 

242. Partial retention to meet liability of 
grantor-- For expenses of grantee — & to third , 
parties.] — 7’lic cun^idejation for a bill of sale Avas 1 
stated to b(* “ £182 2.s’. now paid )»y the grantee to 
the grantor.” That siiin was, at tlu^ i(.‘quest. of 
the grantor, in fact ])aid as follows : £8 3.s. iVi. & 
£108 17.S. 5(t. to discharge two ext'ciitloiis against 
the grantor's goods, £25 O.s. 9(/. to a sedr., who 
attest-ed the ex(!Cution of the bill of sale, for niom^y 
lent S: for costs (hn*- to him from th(‘ irrantor, A tiw 
balance, £15 l.s. Id,, in eash to the grantor: — 
Held : in the ab.s(^nce of any sugge.stion of fraud, a 
suflicient setting forth (»f tlie considej*at mn.- - 
llAMl.YN V, llETTEi.KY (1880), 5 ('. T. I). 227 ; 49 
1.. .1. Q. Ih 105 ; 12 L. T. 272 ; IL J. !». Ill ; 28 
W. It. 950, I). V. 

intis Consd. lie lvo«:i*rH, K.r p. Cliiillin(»r (IScSO), 
Hi Cli. 1). 2(50. Refd. ('rodil ('<». r. Ikilt, (18S0), (5 (.). U. D. 
20.'i ; Ilaiuillon v. Cliainc (ISSJ), 7 Q. J5. 1). 1. Mentd. 
He Haynes, /<,> jJ. National JMcivanUlc Hank (ISSO), 1.0 
Cli. 1). 12. 

243. .] — T1u 5 consideration of a 

bill of .sale was paid in two ehe(ju(‘s. Jly arrniigc*- 
nieiit one cd’ them wns apiilied in ])nyment of a 
previous chaige to a third iieisori, \ a part of the 
other was y>aid by the grantor to tin* soli*, of the 
grant<('e : — Held: the eoii.siderat ion was truly 
.stated. -FuiHJKJi v, Aouky (1882), (7ib. A Ki. 
180. 

244. Effect of receipt clause.] — 

In the ojierative jiart of ii hill of sah? it wa.s ex- 
yiressod to be made in consideration of £120 
advanced upon its execution by tlie grantee t<i the*, 
grantor. In fact, only £90 wiis yiaid to tin? grantor, 
£20 b(Mrig lu'taiiK^d by t he grant ee' for “ intere.st A 
expenses.” At tin.* foot, of tlie deed, immediate'Iy 
after the* atiestntioji clause*, there wa-s a rece*ipt, 
signed by the grantor, whicii stated that the* £90, 

” t/Oget.her with the agiec'd sum of £20 for intere.st 
& ex})t‘tises,” made* the* £120, tin* consideration 
meme y within (‘X])resse‘d to be paid ” : - //r/d ; 
tlu* jeceipt was not part of the de.*(Mi, & tJie d<*<*d 
did not. se‘t forth the* considera.t ieiri.— He Pahkki:, 
H.e p. (’JiAi{iN(j Phoss Advancio tV: Dei'Osit Bank 
(1880), 16 rii. 1). 25 ; 50 1.. J. (Ji. 157 ; 111.. T. 
112; 29 W. U, 201, V. A. 

Atmtitalinns : -Distd. He J.’of'e-r.s, K.r p. Clitillinen' (1S80), 
1(5 (Jli. J>, 2(10. Apld. Hamilton v. Clniinr (I8S1 ), 7 Q. H. H. 
3. Distd. lie Spiiidlcr, Kj y;. Holjih (ISSl), ID C’li. I). DS. 

245. Including auctioneer’s fee for 

valuing property.] — hill of .sale is not vitiated 


under 1878 Act, s. 8, because a pari of the sum 
stated in it as the consideration is retained by the 
grantee to pay the solr.’s costs of pi'eparing the 
deed & a further agreed sum f()r costs previously 
incurred, <fc the fee of an auctioneer for valuing 
the property with a view to the making of the 
loan . — He liooEUS, Hx p, Ohallinok (1880), 16 
Oh. D. 260 ; 51 L. J. Ch. 470, n. ; 44 L. T. 122 ; 
29 W. R. 205, C. A. 

Annototions : — Distd. HainiUon r. Cliainc (1881), 7 Q. B. I). 
HID; Jic SpiinUiT, Kx p, Boltih (1881), ID Ch. D, D8. 
Consd. lie Cowbiirn, J^:x p. Kirlh (1882), ID (;ii. H. 41D. In 
Fx p. Challmnr ixW that ,1 amks, L..1., inteiulod to dccido wan 
that a debt Ktrictly so trailed, a dclil. exist inf? at t he, time, 
might be dednctcfi : this reconciles tlie case with the sub- 
sequent decisions (Jkhhkl, M.H'.). Expld. lie Ttoper, Kx p. 
Holland (1882), 21 (,'h. ]>. .0-1 .'1. Consd. Hoe \\ Mutual Loan 
P'liiKl Assocn. B887), 5(1 L. T. O.’ll ; JiOiidou vSr rrovinees 
Bisconnt Co. r. .Tones, fIDll] 1 K. B. 117. Mentd. He 
Wiltshire, Kx p. Eynon (189D). 81 ].. T. (51(5. 

246. & commission on loan.] — 

In a bill of sale t/b(? consideration was stated to lx* 
“ £700, now in liand, i>aid.” On the making of 
the bill of sale tlx* grardec* gav(^ the gi’antor two 
c*)ie({u<“s amounting to £700, A, uiidej* a previous 
arrangement b(*tween tlieiu, the checpies wert*. 
cashed, A out of tlu* pi'ocoods £7 I Os. (;ash, t.oget luq* 
Avith Vi promissory note for £10, was yiaid to tlx* 
grantee for “ commission on the loan A (‘Xpens(*s ” : 
— Held : the considi'ratioii w<is n(jt truly stated.- 
ilAMTLTCJN V. CllAlNE (1881), 7 Q. B. 1). 219; 50 
L. J. Q. B. 456 ; 44 L. T. 761 ; 29 W. B. 676, i\ A. 

Annotniioils : -Refd. lie 8j)indlor, PJx p. Hnlpli (18SJ), ID 
Ch. D. DS : Parsons i?. thinitable Investincnl Co., flDH5] 
2 Ch. 527. 

247. ,] — If the amount of t-lu' e\- 

IieiLscs incident to tlx* pr('i>nrat.ion of a. bill <»f sale, 
given by way of mtge., is d(‘(luet(‘(l from tin* sum 
stated in it as tlx‘ consideration, A tlie balance* 
only is actually yiaid by the l«‘nd(*r to tin* bori’ower, 
the consideration is not truly stated so as t(j satisfy 
1878 Act, s. 8.“ -He PuwiurXN, 7sV p, Biuth (1882), 
19 (4i. 1). 4 19 ; 51 L. J. 172 ; 16 B. T. 120 ; 20 
W. B. 529, V. A. 

Annolufions : — Distd. /i( Cimn, Kx p. Hunt (ISSJ). IH i}. H. 1>. 
55(5. Consd. Tjondon X: rr(*vinccs J>is<*ount Cu. r. .loncs, 
IlDl 111 K. B. 1-17. Mentd. Hr SJiarp, Kj p. .Slian> (ISD.'l), 
10 Morr. 114 ; AValcs r. Carr, IID02J 1 ('li. S(50. 


248. — Solicitor acting for both parties.] 

— A bill of sale in it;S o})t‘rative part wa«s statf'd to 
bti given “ in consideration of £10 now paid l)y Jl. 
to Jri the pj’ejKiratioii of the bill of .-^ah^ |). 

acted as sedr. for botli II. A C., A on tlx* (*xecution 
of the deed retained with (k’s consent, £9 out of 
the £10 in paynumt of liis lull of costs in the inatt(‘i*, 
A only liarxled (’. the balance, of £l ; Held: in 
the cii’cumsta.nces, tlxi consideration was truly 
stated, foj‘, on tlx; (ixecution of tlx* deed, D. rx> 
longer held the moix*y as agent. f(jr It. or liad any 
duty to perform towaids him, but Ix'ld the moiX'y 
as (k’s agent. A (‘ould witli (\’s consent i-etain tlx; 
anxmnt. of his bill of exists. — He ('ann, Hx p, 
IICNT A Co. (1881), 12 Q. B. I). 26. 

249. — “ - .] — Tlx; consich ‘ration for a 

bill of sah; was stated to be t.lie [)ayment of a sum 
of iiKiiiey by the grant.ee t-o tin* grantor, l^jrt 
only of such sum was in fact- paid ov(*r, tlx; j(*- 
mainder being r(‘t-aiix;(l by tlx* grantee, by agr(*e- 
ment with the gi’aiitor, in satisfaction {inler alia) 
of an a,gr(*ed sum for exT)ens('S of tlx; l.ransa(;tion 
He.ld: tlx* consideration was TX)t truly stated. ™ 
Richakdson V, llAiuHs (1889), 22 B. B. 208 ; 
.27 W. B. 426 ; 5 T. B. B. 178, (\ A. 


PART V. SECT. 1, SUB-SECT. 2. 

- C (b) 

248 i. I reivniioii io nurf Hahi' 

if i/r(tnhn- - J<\tr (•xf}etts< s nj prtintrr — 
nior iicUnu for bulk partics.l — Wlici e 


a snlr. a< ting for both tin* {rnuiloj- 
gnin1.<*(* of a. bill of sal<‘, r<‘1iiin'‘fl, nitli 
(Ilf <M)n.s<‘u(, ot Hh* grantor, tlu* unioiint 
t>f Jiis co.sls ehaigCH hifulont (<» (he 
jn-eparation of the ileed from khe KUin 
uetualJy leiiL Hie coiinideration was 


truly Kt.ated within Chat.tel SeeuriHen 
Ark, 1880, Anieiulnienk Art, 188.‘;, h. 4. 
-Moif.V'l’ W'KI.I.INOrON JtOAO J50ARI> 
■i\ Vakk (188D), D N. Z. J{. (54l.-~ 

N.Z. 
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Annotations : — Folld. Cohen v. Higvlns» Jones v, Higgins 
1891), 8 T. L. R. 8. Oonid. Re Wiltshire, Ex p. Eynon 
1899), 69 L. J. Q. B. 145. Folld. Parsons v. Kquitablo 
Investment Co., [1916] 2 Cli. 527. 

260. .] — The grantor of a bill of 

sale agreed to pay £10, the costs of preparation of 
the bill, to the grantee’s solr. out of £114 which 
the grantee .agreed to advance. The consideration 
was stated as £114 paid to the grantor, & no 
mention was made of the agreement to pay tlie 
costs: — Held, the consideration was not truly 
stated. — Cohen v, Higoins, Jones v, Higgins 
(1891), 8 T. I.. R. 8, D. O. 

251. On bills of exchange given to grantee.] 

— The consideration in a bill of sale was stated to 
be £2,050. On the execution of the bill the grantor 
returned £550 to the grantee to pay off liis promis- 
sory notes & a bill of exchange, which he had 
previously given for advances : — Held : the con- 
sideration was sufficiently stated. — Re H\ynes, 
Ex p . National Mercantile Hank (1880), 15 
Ch. D. 42 ; 49 L. J. Bey. 02 ; 4.8 L. T. .80 ; 44 
J . r. 780 ; 28 W. R. 848, C. A. 

AmmifUions : — Apld. Credit. Co. v. l*ott (1880), C Q. B. D. 
295. Distd. lie I’arkor, Ex j). Charing Crowfi Adv^ance & 
J)ei)Ohit Bank (1880), 16 Ch. T). :i5. Expld. lie Rogers. 
Ex Challinor (1880), 10 Ch. ]>. 260. When a man 
borrows money iio gcnorally does so for the i)uri)OHe oi 
paying his debts, at any rate ho ought to employ It in 
paying thorn, &, If by liis diroction the mr)ney stated as 
the eonslderatlon is a))plled by the lender in the i)4)neKt 
discharge of the borrower’s tlebts, there is no reason for 
saying that that, is not a payment of the money t-o liiin — 
that was the principle of our decision in Ex p. National 
Mfrcnntile Hank (.iAMEfl, L.J.). Distd. ITamilRm r. 
(^hairie (1881), 7 Q. R. I). 319. Consd. Hr Spindlcr, Ex p. 
Itolpli (1881), 19 (Jli. 1>. 98. Expld. Hr Covvlniru, Ex p. 
Firth (1882). 19 (Oi. L). 419. Ex p. Natwnal MrrcauUlr 
Hank can onJy bo l.rca(.ed in future tis a binding authority 
for tfiis, tliat/, if a jiart of the money stated in a bill of 
sal(* as the consideration paid at the time of it.8 execution 
is, by the direction of the borrower, given at the time, 
paid in order to satisfy debts of ids then existing, tin; 
money so p.aid may be properly stated in the deed as 
money then paid i>y liim (Buicrr, L,.J.). Consd. Hr Jioper, 
Ex ]). Bolland (1882), 21 Ch. 1), 54.3. E^Id. /fe (diapinnii. 
Ex p. .iohnsoii (188'i), 26 Ch. I). 338. ^nsd. Rloliardson 
V, II<trris (1889), 22 Q. B, ft. 268 ; Parsons u. Equitable 
Investment Co., [1916] 2 Ch. ,'527. Refd. Hr , Smith, Ex jk 
Tarhnok (189t), 72 L. T. .59. Mentd. Heal v. Claridgo 
(1 881). 7 Q. 13. V. ,516: Tiirosscll v. IVlarsh (188.5), 53 
L. T. 321 ; Itarron r. Potter (1914), 84 L. J, K. B. 7,51. 

252. For rent not then due.] — A bill of 

siilc of cliatiolH dated Mar. 22, wa.s expressed to be 
made “ in consideration of £50 by tlic assignee 
jiaid to tlie assignor at or bofoi*e the execution 
licTeof.” In fact £25 was retainiid <fc paid by the 
assignee on Mar. 80 to the landlord of the assignor’s 
house, in which th(^ chattels comprised in the deed 
were, for tw(3 quarters’ rent for the, quarters 
(‘uding respectively Mar. 25 ^ June 24. The rent 
of the Jiouse was payable quarterly, hut tliere was 
nothing to show t.hat it was })ayahl(» in advance. 
The £2.5 was retained upon the written request of 
t.he as.signor dated the day of the execution of 
the deed : — Held : tlie consideration was not truly 
stated, because^ tJio £25 was not paid to the 
assignor, but only agreed to he paid on his b(*half. — 
He Hpindler, Ex p. Rolph (1881), 19 Ch. 1). 98 ; 
51 L. J. Ch. 88 ; 45 1.. T. 482 ; 40 J. P. 181 ; 80 
W. R. 52, C. A. 

Annotations: -Consd. Cocliranc v. Dixon (1887), 3 T. L. B. 
717. Folld. BiHhop V. C^mBolidaicd ^.’l'(•dil. Corpii. (1889), 

.5 T. L. R. 378. Mentd. He Cowburii, Exp, Firth (1882). 
19 Ch. D. 419. 

253. For rent then due & costs of distress.] 

— A. di.stress for rent having been levied on the 
tenant’s furniture a bill of sale was given by lier, 
in which the consideration was stated as “ £30 


now paid.” In fact a cheque for £30 was handed 
to> & indorsed by, her, & was then cashed by the 
grantee’s agent, who, as a condition of making the 
loan out of the proceeds, paid £25 IS.?, for the rent 
& costs of the distress & gave the balance to the 
grantor Held : the consideration was not truly 
stated. — ^Bishop v, Consojadatei) Credit Corpn. 
(1889), 5 T. L. R. 878, I). C. 

254, For balance of purchase-money then 

due.] — ^A mtge. of a leasehold brewery & some 
chattels was stated to be made in consideration 
of £2,000 paid by the grantee to the grantor 
“immediately before the execution of these 
presents.” No money was in fact paid by the 
grantee to the grantor, but the £2,000 was the 
balance due by the grant/or to the grant ee in respect 
of the purchase-money of the brewery, which had 
been assigned by the grantee to the grantor, in 
consideration of £2,500, by a deed executed im- 
mediately before the mlge. Of that sum only 
£500 was paid by the grantor, it being agi’ced that 
.the balance of £2,000 should be secured by the 
mtge. : — Held : the consideration was truly statc'd 
in the mtge. deed, so as to satisfy 1878 Act, s. 8. — 
Re Roper, Ex p, Boli^nd (1882), 21 Ch. D. 543 ; 
52 B. J. Ch. 1J3 ; 47 L. T. 488 ; 31 W. R. 102, 
e. A. 

A n mtial i o ns : — Folld. SUiiiforlh w. Capmi (1886), 2 T. L. R. 

493. Refd. ThomOH v, Searles (1891). 60 1.. J. Q, 13. 722. 

Mentd. The Buinvell TrAvor (1895), 72 L. T. 664. 

255. On prior bill of sale not then due.] — 

In Jul.y, 1881, A. in consideration of a loan of £30 
from 13. executed a bill of sale to secure that sum 
A £15 for bonus & intiu’cst, the money to be rcipaid 
by weekly instalments of £i. On July 5 A. 
executed another bill of sale to B., in consideration 
of a further loan of £35 to secure that amount 
a furtlier sum of £10 for bonus A interest, &: a 
cheque for £35 wits drawn by B., cashed by a 
clerk, after deducting £17 whicli was owing on 
the lirst bill but Wiis not tljcn payable, together 
with 5.S*. for stamps from the £35, th(3 balance of 
£17 15,9. was received by A.: — Held: £17 15.v. 
being all that A. actually obtained U])on the second 
bill of sale, the consideration was not/ truly stated. 
— Re (jiORDON, Ex J)- Bernstein (1883), 74 \j, T. Jo. 
215. 

256. Pltf. in 1914 borrowed on a 

bill of sale from defts. £100, re])ayable by instal- 
ments, of whicli £325 was still unpaid. In 1915 
she borrowed on a fresh bill of sale from defts. 
£450, of which by agri'ement £100 was paid to one 
of her creditors, £25 to heisolf, <Sc th(3 remaimler 
was retained to ineet» the £32.5. That agreeiiuMit 
was carried out in such a way that a qutistioii arose 
whether in fact t.he £450 was at any time at. her 
disposal. The consideration was stat.ed in the 
second bill of sale to be “ £450 by t he co. now 
paid.” Pltf. also signed a receipt as follows : “1 
acknowledge to have re.ceived from you this day 
£450 free from all deduct.ions on a bill of sale A 
that I have been to the bank & cashed the cheque 
myself”: — Held: as the £325 was not actually 
(luo, it could not be treated as paid, A tlni con- 
sideration for the bill of sale was not t ruly set foiHi 
therein. 

Where part of tin* mon(*y lent is retained by the 
lender it will not be treaterl as paid t.o t.he boiTower 
unless it. is retained to pay a debt, which is actually 
due. —Parsons v. Kqiatable Jnvestmjcnt Co., 


m. On aniccxdent debt due to 

grantee- -Hpiention. at request of granhrr 
— By aoliciior acting for both parties:. ]" — 
Whore a clioqno for the whole anion nt 
Ktatc^d 08 tho conHi derat. ion for a bill of 
sale was handed, on tho execution of 

J. — VOL. Vll. 


the document, hy tho lender t.o tho 
borrower, & the borrower hainled tJie 
cheque to the 8olr. for both parties, & 
reqnesttJd him to make cerlain pay- 
ments out. of it, incJ uding a debt due 
to the lender, & give him the lialaiiee : 


— Jlcld : the solr. was the agent of tho 
borrower for making suc.h payments, Hie 
the consideration for tin* bill of sale 
truly stated.- Taylou v. Pynk (1889), 
7 N. Z. L. R. 555.~N.Z. 


E 



Bills op Sale. 


StT/. L — Consideralion : Sub-seci. 2, C\ (b) cfe’ (r). 
Sect, 2 : Sub-sect, J.] 

Ltd., [19101 2 Ch. 527 ; 85 L. J. Ch. 701 ; 115 
L. T. 194 ; 00 Sol. Jo. 639, C. A. 

257. On prior bill of sale then due.] — 

In Jan., 1889, TI., being indebted to plU*. upon a 
bill of sale, tS: bc^ing desirous of obtaining a further 
advance of £50, it was arranged that pltf. slioiild 
take a second bill of sale upon the same goods for 
£290, & should advance the £50 to 11., up(m the 
understanding that H. should pay to i)ltf. £23.5, 
the agreed amount of th(^ previous debt. 11. 
executed a bill of sale, expressed to be in considera- 
tion of £290, which sum was ])aid to hiiii by two 
cheques, & two days later he paid back to pltf. the 
£235 : — Ue/d : the consid(‘ration was t ruly st ated. 
“Thomas r. Skaulrs, [1891] 2 Q. B. 408 ; (50 
L. J. Q. B. 722 ; (55 L. T. 39 ; 39 \V. K. 092 ; 
7 T. L. B. (500, a A. 

Ainujf aMort, 'i : —Consd. Varsoas r. EiiuHublc Invoslnjent Co., 

[1916] 2 (Ui. r»27. Mentd. Khvarda 7\ MarriiH (1894), 70 

L. T. 182. 

258. .] — 'rh<i gi*antor receiv(‘d from 

the grantees a clieque for £310, tin* consideration 
as expressed in a bill of sale. Tin* checpie was 
cashed the procei'ds were received by tlie 
grantor, who th(^n returned £300 to the grantees 
to pay off a prior bill of sale 71<7d ; it; was not 
ne(t(-‘ssary to set. foil-h the payment to the grant(H‘s, 

the consideration was truly stated. — Be Daviks, 
A’.r )). JOquitablr Investment Co., Ltd. (1897), 
77 L. T. 5(57 ; 4 IVlans. 358. 

Jnnotoiionft [’arsons r. Ennilable lnvc‘81 incut Co., 

[UMOJ 2 (di. 027. Mentd. Ibinon e. I’ol-tcM*, 1 'otter r. 

Berry (11)14), L. J. K. B. 7.01. 

259. On antecedent debt.] — Tiie gianlor 

having received £30, the fidl amount- hu* whieJi a 
bill of .sale was given, paid hack £1 to 1h(‘ grantee* 
for an existing debt. 'rh<‘re w.is no agrejement 
that he .should do so :~ llcld : the* oonside ‘ration 
was truly stated as £30 paid to the grantor. - 
OocHHANE V, Dixon (1887), 3 T. L. B. 717, I). 

260. For future hire of furniture — & on 

current acceptances.] — Tlie consideration for a bill 
of sale was stated to be the payment, of a sum of 
money by the. grantee to the grantor. Part of 
such sum was retained by the*, grantee by agre*e- 
merit willi tbi* grantor in satisfaction {hifer alia) 
of the amounts of acceptancivs which had been 
given by the gi*ant-or to the grantee, we!\? tb<*n 
r aiming, A a sum agi*eed to be paid by the grant.or 
to the grant<‘e for- the hire of furniture assigned by 
tlie bill of sale for a period of three months:— - 
Held : the consideration was not truly stated. “ 
llicHAUDSON V. Hauris (1889), 22 Q. B. D. 2(58; 
37 W. B. 42(5 ; 5 T. L. B. 178, 0. A. 

Aiimdation,^ FoWA. Coboii r. Diggiiiw, Jones r. HigRlns 

(IHDl), H T. L. K. .S. Consd. Br, WiltHbire, p. Eynoii, 

[10001 1 Q. B. 00. Folld. ParsoiiH r. Equitable InvoBtinent 

Co.. 110101 2 Cb. 527. 

261. To third party — On promissory note 

not then due.] — ^W., who owed K. £109, applied 
for a further loan of £200. K. advancial t he £200, 
on condition that W. should apply £100 in r<‘tiring 
a promissory not<;, on which they w<*re both jointly 
& severally liable, which was shortly to hecfome 
due, & give K. a bill of .sale for £300 to setuire the 
£J00 already owing togetlier with the £200 then 
advanced. E. gave W. two cheques for £100 
each, one payable to W. the oth(*r t-o t he bank 
who were holders of the promissory noU‘, A who 
were also W.’s bankers. The bill of sale stated 
the consideration to he £300 “ now paid ” by the 
grantee to the grantor Be/d : as thii liability 
under the irromissory not e was a liability to a third 
party not to the grantee, the fact, that- it was not 
due "did not render it necessary to set out in the 


bill of Halo the agreement under wluch the money 
was advanced, <fc the consideration was truly 
stated.— /fc Wiltshire, Hot p, J^ynon, [IfJOO] 
1 Q. B. 9(5 ; (59 1.. J. Q. B. 145 ; 81 L. T. (51(5 ; 48 
W. B. 25(5 ; 7 Mans. 145, D. C. 

262. Payment to joint account — Of grantor & 
agent for grantees.] — I)(‘htor, in order- to pay an 
agreed composition to his ci-editors, obtained a 
loan of £150 from certain of the creditors, in 
consideration thei^eof granted a bill of sale to such 
creditors to seem-t* the advance of £150 & their 
own compositions. The advance was made by 
cheques payable to the joint, order, ^ paid into 
the joint account, of the grantor <& L., the agent of 
one of the grantees, who w'^as .to see to the payment 
of the compositions to tlie other creditor.s, the 
joint account being opened for the purpose of 
enabling L. to make the; payments ; -Held : the 
advance was really made to the grantor for the 
pui-poses set forth in (.he bill of sale, & the arrange- 
ment made as to the joint account did not alt.er 
tlie character of the considei’alion, which was 
truly stated. — I*EACE Brookes, [1895] 2 Q. B. 
451 ; 64 L. J. Q. B. 747 ; 72 L. T. 798 ; 2 Mans. 
491 ; 15 B. 593. 

263. Payment to trustees.] — In 1904 A., a 

hutclier, died, heaving his business to his widow, 
B., & C'. as tmstees, with pow(‘r to carry on the 
business. In 1907 1). was empowered by an order 
of the (4i. Div. to lend £250 to the business, & on 
his lending such sum D. was to take ( J.’s idace as 
trustee. D., having no money of his own, bor- 
rowed the £250 from F., l(*nt- it to the business 
in F(;h., 1908. He became trustt-e on Apr. 9, <fe 
on Apr. 27 D. ik> B,, as trustecis, gave a mtge. of 
leaseholds to 1). to secure the £250, D. trans- 
ferred the mtg('. to F., the real lender of the 
money. Dn May I a further £90 wa-s limt to D. 
by F., A by him to the trustees. As befoj'o a 
mtge. w’^as given to D., A- transferred by him (.o 
F., but on that occasii^n F. exacted from the 
trustees a promise that they would give her a hill 
of sale wlninever she demanded it. The lirst 
mtge. was repayable on July 27, the second on 
Aug. 1. Subsequently a further advance of £50 
Wixs made by F. without scHJurity. In Dt*c. the 
trustees requiretl a furtJier loan of £34, but F. 
insis(.ed on getting a hill of sale over the chattel 
ass<*(..s of thi‘ Irust.ees before she would lend the 
£34, A, on Dec. 23, the t-rust(?es grant(.*d a bill of 
sale, in wiiicli the considin-ation wfi-s st.a(.ed to he 
£250, £90, A £50, already due A owing from 
D. A 15. to F., A £31 then paid by F. to D. A B. 
The county ct. judge having found that (.he con- 
sideration was not truly stated, the loans having 
been made by F. to 1)., A not by F. to 1). A B., 
as recited in the bill of sale : — Held : tJu* con- 
sideration was truly stated, for the real truth was 
tliat F. had lent the trust.eeH all tlie sums recited 
in the bill of sale.— -Be .Iones, Kx p. Official 
Heceiver (1910), .55 Sol. Jo. 30, D. C, 

(r) Payment by (iranlee, 

264. Grantees being partners — Money stated to 
have been advanced by grantees in equal shares.] — 

A bill of sale recited as the consideration an advance 
of £40 “ in equal shares by A. A B.,” who earned 
on business in partnership. The advance was 
made by the firm i- ~Held : (.he consideration was 
truly stated.- -Davidson v, Carlton Bank (1892), 

8 T. L. B. 741 ; affd, without touching this point, 
[1893] I il, B. 82, 0. A. 

265. Grantee collector for several lenders.] — 

Six persons joined together to advance £600 to S. 
They contributed the loan in different amounts A 
at different times. When the whole £600 had been 
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advanced, S. gave a bill of sale to T., one of the 
six, to secure the loan of £600. The consideration 
was therein stated as £600 now paid by T, ; — 
Held : this was a i.rue statement of the considera- 
tion, & T. was not a trustee, but merely a collector 
for the six lenders.- S mith, Ex p. Tahruok 
( 189J), 72 L. T. 59 ; 13 W. R. 20(i ; 39 Sol. Jo. 
182, J). O. 

A^inotndon KinriorHlcy w. I^aync (HJOf)), 100 L. T. 

229 . 

266. Grantee trustee for firm — No mention 
made of Arm.] — Tlie grantee of a bill of sale was 
acting as trustee for a firm which really advanced 
the money. The bill rt;cit(*d the yiaynient as by 
the gratit<ee without any mention of the firm : — 
field : it was iinpoitant to state by whom the 
paynuml/ was made, <& the considera-tion was not 
truly stated. — liiMMKit v, RuEuroTON (1897), 41 
Sol. Jo. 510, D. C. 

267. Grantee advancing only part of sum 
expressed — Remainder paid direct to grantor by 
third party not named in bill.] — Iv. P. <;aeh 
advauc<‘d £100 to F., who in pU7‘suane(.‘ of a previous 
arrangeinont; gav(‘ P. a bill of sale on furniture 
belonging to F. to secure £200, whi(Ji was ex- 
press(‘d in tlie hill of sale i<o h;ive been paid by P. 
to F., Avhereas in fiict, iv. paid his £100 direct to F. : 

■ — Held : tin*, consideration for ihe hill was untruly 
stilted . — KiNNEitsiiEY V. Payne i 1 909), J 00 L. T. 229. 


Si:( 1 . 2. --FORM OF BILLS OF SALE BY WAY OF 

SECURITY. 

See 18<S2 Act, s. 9. 


Srn-MKOT. 1 . — In Gkni^kal. 


268. Necessity for statutory form — Instrument 
not reducible to form.] — Altlniugh it is from its 
nature impossible that a licefice. if) take immediat/C 
poss<‘ssion of goods as a securit y for a dohf-, which 
is a i)ill of within IH7S A: 1882 Acts, sliould be 
made in t4ie form given in 1882 AeJ. sched., sucli 
a TKU^nce is v^oid under s. 9 of tiiat Acf» as Ixstween 


grantor A: gi’ant<*e, the object* of the Act b(?irig to 
make void every ]>ill of sale given t.o secure pay- 
m(‘nt. of money liy the grantor, unless it is made 
sulist anthill y in accordance with tlio statutory 
form. -A'c Towksi-:ni), A> p , Pat?sons (1886), 16 
Q. H. 1). .5;{2 : 55 Tv. J. Q. K. 137 ; 53 L. T. 897 ; 
31 W. If. 329 ; 2 h. R. 253 ; 3 IVIorr. 36, C. A. 

J Consd. ITjjnlwiuU, AV //. Hulvluml ( 1880 ), 
17 Q. 9. 1>. 090. Reid. I’lilla’oek «. AsiiOy (1887), .^lO 
L. J. Q. H. 870 ; Ncwlovt* r. SJircwRlmry (1888), 21 Q. H. O. 
41 : PfJ Yates, Hatchcldor v. Yates (1888), 59 L. T. 47 ; 
Mills V. diarlesvYorlh (1890), 25 (J. B. I). 421 ; Urigja: v. 
National (luardian Asace., [1891] '.i <>h. 200 ; Saunders v. 
Wiiito, [1902] 1 K. 6. 4 72 ; (1. E. Py. v. Lord’s Trustee, 
I1909J A. 109 ; Dublin Dity Di.sti]h*ry v. Doherty, 11914] 
A. (’. 82H : liurelioll r. 'rhoinpson, [1920] 2 K. D. 80, 
Mentd. Eurber r. Cobb (ISSt}), 55 Iv. ,1. Q. B, 4 87 ; Morris 
V. Delobbel-Flipo. (18921 2 Ch. H52 ; Re O’Sullivan, A> y>. 
Bailer (1892), 01 L. J. Q. B. 228. 


269. Document “ deemed to be bill.]- 

Docuraents, which by 1878 Act, s. 0, are “ deemed 
to be ’* bills of sale, although they require registra- 
tion, need not. be in the statutory form, as s. 9 
does not apply to them.— G repin v . Marsh, fl8921 
2 Q. R. 330 ; 61 L. J. Q. p. 412 ; 66 L. T. 480 ; 
50 J. P. 839 ; 40 W. R. 449 ; 8 T. L. R. 498 ; 36 
Sol. Jo. 412, O. A. 

Anuotalirm :-~Refd. Re Ilonndwoud Colliery Co., Lee v. 
Boundwood (^>Jliery Co. (1890), 75 L. T. 5()8. 

270. Bill absolute In form — In fact by 

way of security.] — ^intf. executed a deed, by which 
he assigned chattels absolutely to defts., & a 
hiring agreement, by which he hired the chaf.tels 
from defts. llie documents did not repre.s(.*nt the 
real transaction bef.wiien th(‘ parties, their intention 
being merely to (uvate a security for money. The 
documents were not registered as rtjquired by 
Bills of Sale Acts : — field : the documents 
amounted to a bill of sa.le, were void for want 
of registration. — M ai>ell v, Thomas C'o., [1891] 
I Q. B. 230 ; 60 L. J. Q. B. 227 ; 64 L. T. 9 ; 39 
W. R. 280 ; 7 T. L. R. 170, C. A. 

Anfifiintiana : -Consd. Bccketl. v. Tower AkscLs Co., (18911 
1 Q. B. (198. Mentd. Edwards v. Miircus, [1894 1 1 Q. B. 


271. of sale given by 
way of security for payment of money by the 
grantor must, bo in the statutory form, & unless it 
is in that form it is wholly x oid. 

Where a bill of sale in foi*m absolute was given 
to secure a loan of £1 ,000 : — Held : the bill of 
sale, not being in the proper form, was void. — 
Ee JviNToN, Ex p. Finlay (1893), 10 Morr. 258. 

272. What variations from statutory form 
invalidate bill — Substantial & material.] — bill of 
sale of personal chattels, whereby the grantor, “ as 
beneilcial owner,’’ assigns the goods as security 
for money, is void under 1882 Act, s. 9, as not 
being in accordance with the statutory form, on 
tlM^ gi'ound that the words “ beneOcial owner ” 
inti*<jduce t.iie implied covenants of Oonveyancing 
Act, 1881 (c. 41), s. 7 (o), wl)icl» covenants arc not 
in accordance with the statut.ory form in 1882 Act. 

-Re Barbei , Rx p. Stanford (J88(»), 17 <4, B. 1). 
259 ; 55 b. J Q. B. 341 ; 54 Jv. T. 894 ; 34 W. R. 
507 ; 2 T, L. U. 557, O. A. 

Aiuwtation a Consd. BiHiichl Oltord (188(5), 17 B, D. 
4 84. Distd. Re Cleavur, AV yv. Rawliiiffs (I8’8(>), 55 
Iv. .1. (^. B. 455. Apld. Davi(‘s r. Bws (188(5), 17 Q. B. D. 
lOH ; fluKhos r. LiUk* (188(5), 18 Q. B. D. 82. Consd. Rr 
Morrit.t, A’.r p. OdlciaF HeuoivoT (188(5), 18 Q. B. D. 222 ; 
Real Iku’sonal A<lvancr Co. v. Clears (1888), 29 ). B. D. 
:j 04 ; ThoJnas v. Kelly (1888), 18 App. C’as. 59(5 ; (kirtis 
V. National Ikiuk of Wales (1889), 5 1’. 1.. R. 3v58 ; < 

r. Entwlustle (1899), 25 Q. B. D. 1 D5 ; I’urHons ??. Brand, 
CimlKou v, Dioksoij (1899), 25 i). B. D. 110 ; Re HeHclDuc, 
Woodward v. Hehcltiiie, [1891] 1 Cb. 4G4 ; De Braam v. 
Ford, [1909! I (’li. 112. Apld. Brandon Hill r. Lane, 
(19151 1 K. B. 259. Refd. Blai])eif»: e. Beckett (188(5), 18 
Q. B. I). 90 ; l^arsoiiH r. Ilai^rreaves (188(5), .‘54 W. R. 717 ; 
Barr r. Kiugsford (1887), 5(5 L. T. 8(51 ; Furbor r. (’obb 
(1887b 18 Q. B. D. 191 ; Topley v. Corsbie (1888), 58 L. T. 
342 ; Turner v. (lulpan (1888), 58 L. T. 349 : Re Yates, 
Bateheldor r. Yates (1888), 59 L. M’. 47 ; Haslewood v. 
t’onsolidated (Jo. (1899), 09 L. J. Q. B. 12 ; Re Tweedule, 


PART V. SECT. 2. SUB-SECT. 1. 

n. Aceuraeu esseatiuL] -Bills of sale 
sbould J»(»(. be so framed as to 
eouvey an untrue or luisbiadiiu? im- 
pression, io those who are likely to bo 
alTected by or io act on l-liem.— /j'c 
Donovan (1910), 19 S. R. N. S. W. 
532.- A US. 

270 i. NeressUf/ for sfdtuioru form - 
Rill ahHohde, in. form In fact hy way of 
ftecarity. 1- Wiuui f lic, transatdion evi- 
doiiecd by an iiiKlrutneut in the form of 
an absolute bill of sale is in fact l.bc 
jflvlru? of seenrity for an existinp: debt, 
the parties cannot evade eomplianeo 
with R. S. t). 1897 (e. 148, bh. 2 & 3). 
merely by the form of the inslTument. 
If, however, tlie real transaction is a 


sale wit.b a rlprbt of re-purehaso upon 
ciU'tain terms, the vendor can only be 
requiretl to ob8(‘rv<^ tiio provisions of 

s. 0.— IT 0195 V. IMHKOTT (lt(03), 24 
C. L. T. Oer, N. 200 ; 7 (.). L. R. 49(5 : 
2 (.). W. R. 248 ; 3 O. W. R. 499.- - 
CAN. 

270 ii. — .] -The facts 

that a bill of sale, on the face of It 
absolute, is in truth only a mtfre., & 
i-bat the vendor after the sale is allowed 
to remain in iiosscssioii of the jfoods, are 
badKes of fraud to be weiprbed by a jury, 
not eouclusivo proofs of fraud.- - 
IIUNTKii V. CoRpK'rr (1850), 7 U. ( •. R. 
75.— CAN. 

270 iii. — -.]— A bill of 

sale absolute in form Is invalid, wliere 


t.he transaction is really one of mt^fo., 
for not set.tinf^ fortli tiic true considera- 
Idcm. -Matjtkson r. Bollock (1893), 
3 B. C. R. 74.— CAN. 

270 iv. — “ .y -Semhle : 

wlu're an absolute bill is in fact fifivon 
by way of security. Bills of Sale Act, 
H. 8, oiilv makes tin' registration void, — 
Clancky V. (Shasu Trilnk I’ai'IFIC 
Ra% (Y). (1919). 14 W. L. JL 201. — 
CAN. 

270 V. -~.l — L amont V. 

()i>;oN (1911), IS W. L. K. 200.— 

CAN. 

q. U'laflier instrument bill of sale 
or inoriyaife- 1 neonelvsive evidence, \ — 
Coons e. Elvin (1911), 19 O. W. R. 
722 ; 2 (). W. N. 1391. - CAN. 

E 2 




Bills of Sale, 


Sect, 2. — Form of hills of saJr hy iray of sccurily : 

S'lib-secis, 1.] 

Twecdale, |18})2J 2 Q. It. 216 ; Oartwrigrlit u. llcgran, 
11895] 1 Q. 11. 990; Haundors r. White, 11902] 1 K. B. 
472 : Atlia r. Fiiicli (1904), 91 L. T. 70. Mentd. Ciold- 
stroll) r. Tallerniun (1886), 18 Q. B. J). 1; ('alvcrt r. 
Thomas (1887), 19 Q. B. B. 201 ; Lniiiley r. SiniinoiiH 
(1887), 94 (’ll. 1). 698 ; Wcardale ('oal& Ironi’o. u. Ilodsoii 
(1894), 1 (^ B. 598. 

273. Effect of document unaltered.] 

— bill of sale as.signed by way of st‘curitiy for 
payment of money cliaUxils .specifically de.scribod 
in the schedule to the bill of sale, “ togcdlier with 
all other chattels «fc things thci property of the 
mtgor. now in & about tlie premises [described], 
& also all chattels & things which may al any time 
during t-hfi continuance of tliis securitiy lx? in or 
about same or any other premises of the migor., 
to which tlio chattels or things or any part thercxif 
may have been removed, whether brought thcire 
in substitution for or renewal of or in a(ldit.ion to 
the chattels A things liereby assigned by way of 
security for payment of the ” money : — Held : the 
bill was not in accordance with the statutory form 
& was altogether void. — T homas v, I^elly (18S8), 
18 Ayjp. (^as. 500; 58 L. J. Q. Jb 00; 00 Ti. T. 
lU ; 87 W. It. 858 ; 1 T. 1., K. 083, H. L. affy. 
8. C. ,mh fiom, Kelly & Co. v. , 20 

Q. B. 1). 500, C. A. 

Annotatinns : — Folld. Hadden Best r. Opijenliciin (1889), 
60 L. T. 962, Consd. A’/i HcHCltino, Woodward r. Hcsoltino, 
11891] 1 (yh. 464. Distd. Seed r. Bnidloy. fl894J 1 O- B. 
919. Consb (!oaies v. Mooro, [1909] 2 K. B. 140 ; Biirelioll 
V. Thompson, [1920] 2 K. B. 80. Reid. BonchcKc v. 
Attonhoroiij^Ji (1887), 9 T. L. B. 819; 'I'ailhy v. OOlcial 
Breoiver (1888), 19 A|>p. (!aa. 529 ; 1 ’arsons r. Braml 
CoulKon & 1)101^8011 (1890), 25 (A B. 1). 1 10 ; Bird r. Davey, 
[1891] I Q. B. 29 ; iroHi'itiuo r. Siniinons, (1892] 2 (). B. 
517 ; Poa<!<* r. Brookes, [1895] 2 Q. B. 451 ; Sims r. 

Trollope (1896), 75 L. T. ,951 ; ])<‘ Braam v. Ford, |1900J 
1 C-h. 142 ; Saunders r. Wliiic, [19021 1 K. B. 172 ; Mour- 
mand r. Lo (9air (1909), 51 W. B. 589 ; Brandon Hill v. 
Lane, 11915] 1 K. B. 250. Mentd. J(e Twocdalc, hV p. 
Tweodnlc, 11892] 2 Q. B. 216 ; Lysoiis r. Knowles, Stuart 
t\ Nixon kSr Bruce, |190l] A. 79 ; Bull r. IIuul., 11912] 
A. C. 496 ; Bvan v. Oceanic Steam Navigation Co., 1 1914] 
3 K. B. 791. 

274. Verbal omission.] — In the operative 

part of a ])ill of sale tlie words “ by way of security ” 
were omitted : — Held : the omission did not. alTect 
the validity of the hill, as it wavS clearly int.ended 
to operate only as a security.-- R oberts p. 
Roberts (1884), 13 Q. B. D. 704 ; 53 h. .1. Q. B. 
318 ; 50 L. T. 351 ; 32 W. R. 005, (I A. 
yl?jaoh//to?/#! .-—Mentd. Bou<-l»cltc r. Attcuhoronph (1887), 

9 T. L. B. 813 ; Witt r. Banner (1887), 29 Q. B. J). 114 ; 
Mayor Fuhla r. Mindlcvich (1888), 59 L. T. 4 90 ; Thomas 
V. Keliv (1888), 19 App. ('as. .596; (Uirpcntcr r. Dccii 
(1889), ’29 0. B. I). 566; Davies r. .[cnkiiis (1899), 48 
^V. B. 286. 

275. .] — ^A bill of sale to .secure a 

Icjan of £70 int.erest at J.s. in the ])()un<l per 
month stipulati'd that the pri?icipal vV int(*re.st 


should bo repaid by monthly instalments of 
“ seven ’’ on a certain date in each month ; — 
Held : as, having regard to the amount of monthly 
interest, the bill of sale could only be paid off if the 
repayments wore at. the rate of £7 per month, the 
bill of sale was not. rendertnl invalid by the omission 
of any unit- of monetary dcniomi nation after the 
word “ sevc’ii,” A- was not void as not being in 
accordance with the stat.utory form. — ^M ouhmand 
V. Be Clair, [1903] 2 K. B. 210 ; 72 J.. .B K. B. 
490 ; 88 B. T, 738 ; 51 W. R. 580 ; 19 T. L. R. 
454 ; 47Sol. .To. 510 ; 10 Mans. 201, D. C. 

Aiitwiidion : — Refd. Attia v. Finch (1901), 91 L. T. 70. 

276. Complicated provisions.] — A bill of 

sale, winch i.s in its tenns so com})licated as sub- 
stantially to vary from the statutory form, is void 
by 1882 Act, s. 9, notwithstanding it may not 
contravene any of t he other sects. 

A bill of sale made b(‘ tween the grant.or four 
sets of mtgeiis. to secure diff<Tent (lebts owing to 
each respt‘et.ively at ditferent times, with a declara- 
tion that, in case of default in paymemt of any 
sum thereby si‘cured or of any other default imm- 
tioned Jis a cause of seizure in 1882 Act, s. 7, it 
should be lawful for the mtgees. to s(4ze & sell 
the goods assigned Held : to bo not in con- 
formity with the stai.ui.ory form, A void, — M el- 
ville p. String i<:r (1881), 13 Q. B. B. 892; 53 
B. J. Q. B. 482 ; 50 I.. T. 771 ; 32 W. R. 890, B. A. 

AmiolaUoiia Consd. Hughes r. Tattle (1886). 17 (A B. 1>. 
291 ; Saunders r. White, |1992j 1 K. B. 4 72 ; Bi’andoii 
Hill r. Lane, 11915] 1 K. B. 259. Refd. t'otisolidatcd 
(’re)Ut C’orpii. r. (losnoy (1885), 16 Q. It. 1), 24 ; He 
jtarher, Hxp. Stanford (1886), 17 (A B. JJ. 259 ; (Joldstroin 
r. Tallerman (1886), 17 (A B. J). 89; Haslewood r. Con- 
Holhlated (’o. (1899), 60 L. .T. (^i. B. 12 ; J*<?aee r. JtrookeH, 
11895] 2 Q. B. 451. Mentd. Havics r. l^sluT (1884), 51 
J.. T. 297. 

277 , Inconsistent clauses.] — ^A bill of 

sale contained two sets of clauses coveiing the 
same ground, tV; giving rise to the supiJositiou t.hat 
they are not identical in effect or consonant t.o t lie 
powers of Bills of Sale Acts : — Held : a perverse^ 
departure from the statutory form, which avoided 
the bill. 

If people choose to insert in a bill of sale two 
sets of clauses which, assuming that they produce 
the same result, are expressed in dillV’rent. words, 
they make the true interpretal-if^n of t.he bill of 
sale a puzzle to any one who rt;ads it., A on that 
ground it is invalid (Bord Bsiter, M. R.) — 
Ritrber V. Bonn (1887), IS (^. B. I). 49 1 50 

j.. .B Q. B. 273; .50 B. T. 089; 35 W. R. 

.3 T. B. R. 450, B. A. 

A ti notations : — Distd. AV raxt-on, AV p. Foi>e (1889), 60 
L. T. 428. Mentd, Blaiherg v. Brckel4. (1886), 9 T. L U. 
37; WatHon v. Strickland (1887), 56 L. ,1. Q. B. 594 ; 
Toplcy V. (’oi-Hhle (1888), 29 Q. B. 1). 950 Turner r. 
(9il])ah (1888), 58 L. T. 910; OariJenter r. Been (1889), 


r. Necessity for scalinff.] — A chattel 

intgc. need not. ho uudm* Hcal. 

Patkhson r . Maucitan (1876), 99 

U. (k H. 371. -CAN. 

s. S. P. Hall v. Colltxh Bay 
llArn'iNO 8c FonwAuniNc ('o. (1884), 
12 A. U. 65. — CAN. 

t. Jiill of sale by corporation.] 

— Ihider 4th B. S., e. 59, a. 15, the 
sealing of a hill of sale by the eorpii. 
making saTne : -//cb/ .* nol neee.sHary. 
- Buaulky V. McIjEan (1877), 2 

H. At. ('. 584.— -CAN. 

a. Departure from prescribed 

mode.] — Where the deed of associa- 
tion of a mining co. required tlie 
sanction A' prcHcncc of two diri'clors for 
the use of tlie s(‘al (of wliieh t he manager 
had tlie eare & custody), but did not 
reiiiiire their atU*Htat.ion :~//c/r/ .* a 
bill of sale sealed A: registered was 
valid, as far as tin; grantee uas coii- 


cerruMl, though the seal was attached 
without t he presence of two dircetors. — 
Newey V. l(UTUEREeia) (1877), 9 

V. L. U. 940.— AUS. 

b. Time for execution — Hand fldx 
sale of f/oods.y -On a bond fide sale of 
goods, it. is not necessary tliat tlio bill 
of sale shall be completed by execution 
of tlie instrument in any particular 
time after tlie'aetual sale. — M cDonald 
V. Gaunt (1899), 90 O. K. 398.- -CAN. 

c. Pormal defeet — Ttlanics in clause 
not filled yp — Clause unenforce- 
able.] — One of the edauses of a htro- 
jiurehase agreement contained n 
niimbor of blanks which, hy inadver- 
tence, u'crc not filled up at the time the 
agreement was executed; — Held: the 
ct. could not give ctTeet to the clause 
in question, but must deal with the 
agreement as if the clause were not 
tliere at all. — “M it.leh BitoTiiEKH y. 
BlaiU (1905), 37 N. S. li. 299.— CAN. 


d. Mortgage e,reeuted in blank 

- -Lilauks filled in subsequently. I 
IMtf. as assiguiMi of estate, brought 
aiTlon to reoov(;r d .'images for ullegial 
Illegal seizure A: sale of (k’s goods. 
Defts. seized t.Jie good.s, before pltf.’s 
assignment, on chattel intges., whicli 
C. had slgneil in blank & which were 
filled in later acconling to (!.’s instruc- 
tions : -Held: t.ho Julges. were valid, 
despite the manner in which tlicy wore 
made.— W ade v. Bell (1910), 16 

O. \V. H. 636 ; 1 O. W. N. 1052.— 
CAN. 

e. Cured by conveyance be- 

fore execution levied- — Conveyance not 
retroactive.] — A formal defect in u 
chattel mtge. may be cured by a con- 
veyance at any time before an execu- 
tion reaedies the sheritT’s hands, but 
such conveyance, whether elTet;ted hy a 
deed or by delivery only, has no rctro- 
acl.ivo operation. - -Smith v. Fair 
(1885), 11 A. it. 755.— CAN. 
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23 Q. B, D. 560 ; Bourne v. Wall (IK91), 04 L. T. 530 

Soctl v. Jiradloy, f 1 8941 1 Q. B. 13. 319 ; Wcardulc Coal & 

Iron Co. V. Hoddon, 11894] 1 Q. B. 598. 

278. Disagreement of courts as to meaning 

of departure.) — Where a bill of sale departs from 
tJie scheduled form» the f«ujt f;hat> such deiiarture 
gives rise to a difference of judicial opinion as to 
the construction of the bill is not a ground for 
declaring the bill void. — Hasbevvood c. Con- 
solidated Credit Co, (1890), 25 Q. B. I). 555 ; 
60 L. T. Q. B. 12 ; 63 L. T. 71 ; 39 W. K. 54 ; 6 
T. L. K. 315, C. A. ; revsg. S. C. nom. Con- 
solidated Credit Co. v. Witheus, 6 T. B. R, 
218, D. C. 

AnnoUit ion : ~~ Refd. Wcardalo Coal & Iron Co. v. Ilodtioii, 

[18941 I g. B. 598. 

279. Superfluous recitals.] — The grantor 

of a bill of sale thereby iussigned cJiattels, as 
security for money pai<i by the grant-ees in dis- 
charge of a lia])ility of the grantoi* & his wife. 

bill of sale coritaintid recitals showing how 
such liabilit y had arisen : — HrMl : tlie presence 
in the bill of sale of the recit»als did not cause the 
bill of sale to bo void, as not being made in accord- 
anc<j with the statutory form.- Brandon Hill, 
Ltd. V. Lane, |19J5J 1 k. B. 250 , 81 L. J. K. B. 
317 ; 1 12 L. T. 316 ; 59 Sol. Jo. 75, D. C. 

280. Agreement to perform covenants in 

recited deed — Covenants not disclosed in bill.] — 
A hill of sale, after reciting a certain indenture, 
conl*ain(‘(l an agreement by the grantor that he 
would “ pin’forn the coverniiits & stipulations con- 
tained in the recite<l indenture,” but t/hose eovo- 
nanl/S t stipulations did not/ appear in the bill of 
sal(i : JieUl : tJie hill of sale wiis void under 1882 
Act., s 9. -Lbio V. BAKNE.S (1886), 17 Q. B, i). 
77 ; 3. W. R. 6 tO, T). C. 

>SVe, alsOy Nos. 2US, 209, ante. 

281. Second deed varying prior bill.] — 

By a hill of sale made oij Aug. 15, 1913, M. assigned 
hej* liou.seliold furniture to a linn of inomy-Jouders 
for securifig repayment of 4i700 A interest at the 
rate of 60 per cent, per annum. On Mar. 7, 1914, 
the moiu'y-lenders hy indenture, declared to be 
supphnnental to tlie hill of sale, assigned t o P. th<* 
principal sum of £700 secured on the hill of sale, & 
the chatt/eJs A t/hirigs included therein. By an 
ijidi‘ntur(i of tJio same date, whicli recited the 
above-mentiomid dt‘,ods, that M. P, liad 
agre(>d on the intore.st for the future being at the 
rate of 27 J p(‘r cent, ver annum k. not as men- 
tioned in the bill of sale of Aug. 15, 1913, k that , 
reiiayment of the mtge. debt should be made by | 
instalments at regular periods, M. agreed to pay 
off the priucipiU k interest as thereinbefore men- 
tioned. Tiio original bill of sale was tiled at the 


Central Otllce in 1913, but the assignment & the 
contemporaneous deed were refused registration, 
on the ground that the original bill of sole was still 
in existence : — Held : whether or not the second 
deed, varying the terms of the original bill of sale, 
was a defeasance within 1878 Act, s. 10 (3), the 
true terms were not in the form required by 1882 
Act, s. 9, as the original bill of sale no longer ex- 
pressed the true intent & meaning of the parties 
thereto. — Cornell v. May (1915), 112 L. T. 1085, 
D. C. 


282. Effect of bill not being in statutory form — 
Avoidance In toto.] — 1882 Act, s, 9, in avoiding 
a bill of Scale which is not made in accordance with 


the statutory form, avoids it in ioio, not merely 
as regards the personal chattels comi)rised in it, 
so that ca covenant contained in it for payment by 
tlie grantee of the iiriucipal k interest thereby 
secured is I'eridered void as against him. — Davies 
V. Rees (1886), 17 Q. B. D. 408; 55 Jj. J. Q. B. 
363; 51 L. T. 813; 31 W. R. 573 ; 2 T. L. R. 


633, C. A. 

^tnn.oicUion*t : — Apld. Orifllii r. Union DcpOHit Bank (1887), 
:i T. L. B. (iOK. Expld. Re Burdiat., Ex p. Byruo (1888), 
20 Q. B. i). :U0. Consd. Rc Jjoiidon k Jjancasbiro I’aper 
Mills (Jo. (J88K). 58 L. T. 798. Distd. Mfuiutary Adviiuco 
(k>. V. Cater (ISSK), 20 g. B. 1). 78.5. Consd. HoseJtinc v. 
Shninoiis, 1 1892 J 2 g. B. 547. Refd. Smith v. Whiteman, 
119091 2 K. B. 4:17. Mentd. 2Ce Yates, Battd)eldor v. Yates 
(1888), 59 L. T. 17 ; Hedf^es V. Breston (1899), 80 L. T. 847. 


283. 


Invalid as licence.] — Where 


at th(i date of (jxecution of a bill of sale there was 


no sch(‘dule att.cached to the bill, k afterwards the 
grantee entered the grantor’s house k seized the 
goods under the bill Held : tJie absence of the 
schc^dulcj vitiated the bill of sale under 1882 Act, 
s. 9, for ail purpost^s, k the biU did not operate as 
a l(‘avc k licence to the grantiK^ to ent(R* k seize 
the goods. -(jIiuffin v. Uni(3N Deposit Bank 
(1887), 3 T. L. R. 608. 


SuB-SEtrr. 2.- -Parties. 

284. Description — Of grantee — Assumed or 
trade name used.] — B., in consideration (3f a sum 
of money lent to liini by deft-s., who cairried on 
busin(3sy uudcir th(j name of ” Tlie C. Investment ifc 
Advanc(‘ (]o.,” assigned by decal certain goods of 
his to th(^ CO, to hold as their own proper goods, 
but, noverthelo.ss, by way of mtge. for securing 
repayment of the Joan, with full power to the 
mligees. to sell t/he goods, k (lut of (lie procecids to 
reimburse themselves the loan k costs of sale, k 
to pay the re*sidiie, if any, to B. Held : clefts, 
need not be d<iscrib(id in the deed by thiJi" clu*istian 
names oi* surnames, k the conveyance of the pro- 
perty to the CO. as above mentioned, operated as a 


f. Cured hy takiriq 

— Chnisdion to declare trust in rnortyaye. ] 
— A chattel mtge. madfs by D. to M. 
was given to secure a sum piado np of 
debts due to M. k two ot,her persons : 
M. made the usual aflldavit of bona 
Jldes, lisserting that tlio wliolt* sum was 
duo to him ; no trust of any kind ap- 
neared upon the ml-ge., though the 
intention was tliat M. should liold it as 
trustee for tlio other two. O' ho mtge. 
was filed within the proper time after 
its execution. M. assigned the mtge. 
to pltfs., who afterwards obtained 
judgment against J)., & under the 
ext^eullon the sherilT seized tlie properly 
eovu'-red hy the mtge. After this 
seizure pltls. instructed the slierlflf to 
withdraw, & then took k held posses- 
sion of the proi)orty under the mtge. 
Deft^. placed writs of execution against 
the goods of D. in the liands (d tlio 
sherltf after pltfs. liad taken possession 
under their mtge. D. was solvent when 
ho gave the chattel mtge., but insolvent 


wlieu puts, took possession: — Held: 
tlie fact that no trust was detlared on 
the face of the mtge. was ati informality, 
& was cured by the taking possession 
before the rights of creditors had 
at-tached on the chattels ; k neither 
the Insolvency of t he mtgor. at, tho time 
of taking possession, nor the fact of 
the seizure under execution before 
taking possession, affected the position 
of pltfs. - -Bank of Hamilton r. 
Tamblvn (1888), 10 O. B. 247. — CAN. 

g. Morf^ayc describing iwtc -Nole 
not attached — OtnisMon i mmalerial. ] 
— -Where a cliattel lulge. coiit-ains 
a full description of a jiroiiiissory 
nolc, the fiwt that the note is not. 
attached to the inlgo. us registered is 
initnal-(Tial. — Uoyal B vnk v. Whikl- 
DON (1915), 52 S. U. R. 254 ; 9 W. W. 11 . 
776.— CAN. 

h. (^hcdlel mortgage containing no 
redemise clause -implied contract to 
allow — Mortgagor in possession.] — 7n a 


chattel mtge. coiitaiuiug no redemiso 
clause there may be an implied eon- 
tnud. (Iiat the mtgor. shall remain in 
possession until default, of eiiual 
efficacy with an express clause to that 
effect : & sucli an implied contract 

m'eessarily arises from the nature of 
the instrument, unless It be very 
expressly excluded by its terms.- - 
Dedick’K r. Ashdown (1887), 15 

S. (J. B. 227.— CAN. 

k. Provision for security of makers 
<t’* indorsers of paper not due— Property 
imt rcdMcmabU — A.^sigta^r retaining no 
interest .] — A pi’ovision in an assigimmnt, 
for the security k iudenmity of makers 
k indoi-Kcrs of paper not due, for 
accommodation of <lel)tor, does not 
make it a chattel mtge. under B. K. N., 
0. 92, 8. 5, tho pD)pert.y not Ixmig ro- 
deemahle k the assignor rcuiining no 
interest in it. — KiUK v. (^iiisholm 
(1895). 20 S. C. li. lll.~CAN. 




Bills of Sale. 


Sect 2. — Form of bills of sale by ivay of security: 
Sub-se^, 2, 3 ct’ 4.] 

conveyance to defts. on its being ascertained that 
they were the persona described under the name of 
such CO. — Maugham v. Sharpk (1804), 1 7 G. 13. N. S. 
443 ; 4 New Kep. 332 ; 34 1.. J. (3. P. 19 ; 10 L. T. 
870; 10 .Tur. N. S. 989; 12 W. R. 1057; 144 

E. R. 179. 

Anihotatiinia — Apprvd. Simmons v. W()o<hvor(l, |J8!r2] A. C. 
100. Refd. Wray v, Wray, (iy05J 2 Gh. :Uy. Mentd. 
ReevcH r. W'atis (IHttfi), L. U. 1 ij. B. 11‘2 : lUmiBdeii ik 
Liipton (1873). B- H. 0 Q. B. 17 ; 10 Hurraiid, It'x jk 
Cochrane (1878), 3t L. T. 1)50 ; .Tohnson r. DiproHc, 1181)3] 
1 g. B. 512 ; lie Winlth, JolniHoii v. Brijrhl -Smil-h, 111)143 
1 Ch. 037. 

285. -,] — The grantee of a bill 
of sale was described as “ tlie D. bank ... of which 
bank S. of t))e same place is tlit* sole proprietor.” 
Reference was made in other parts of tine bill of 
sale to “ the bank ” as the gra,nt/ef% <fe the chattels 
were assigned to “ tlie bank «S: its assigns ” : — 
/^eld : there was no ambiguity in the deseiiption 
of the grantee, wlio was sidticiently identified in 
the instrument as S.- Simmons i\ Woodward, 
1 1892 J A. C. 100 ; 01 I.. .1. Gh. 2.52 ; 00 R. T. .534 ; 
40 W. R. 041 ; 8 T. R. R. 395, H. R. ; rersy. S. C, 
sifb 7}om. lie Ukseltinm, Woodward r. Hioseltinii:, 
11891] 1 Gh. 404, G. A. 

.tnuoUiiious : Folld. MeiiHon r. lyiilmT (181)2), 8 T. B. B. 
417. Reid. HcseltitK* r. Simiiunis, 1181)21 2 (). H. 547. 
Mentd. Binfoot ?*. I’ockctt, 1]S1)51 2 (3i, S35 ; !)(■ Braain 
r. Ford, IIDOOJ 1 Ch. 112; Pol lift r. Lod^ro A' Hari>ci“, 
11908] 1 K. IJ. 744 ; Uoscdcld r, I’rovincial ITnion Bunk, 
flDlO] 2 K. B. 781. 

286. .] — 4''he grantee of a bill 

of sale was therein described as 11. M. 4410 name 
H. M. was put up at the oflice A was often men- 
tioned t/here as the name of tlie Icuidcr, A the 
business was so conducted as to pioduce on t.he 
grantor’s mind tfie inipres.sion tliat there was a 
person named 11. M. vvitli whom he was dealing. 
No such person as H. M. existi'd, tl)e real name of 
the gi'antee being H. T. : Held : tlu5 name of tlx^ 
grantet? of a biU of sale must not be looked ujion 
as part of the statutory form the identity of 

F. T. A- H. M., financial agent, of the address givim, 
was sufliciently ascertained. — Monson v. Milner. 
(1892), 8 T. R. R. 417. 

287. Omission of address — Com- 

pany.]- —Tlje omission of t.}K‘ address of the grantee 
from a bill of sale given by way of secui’it.y for pay- 
ment of money renders the bill void, as not- being 
made in accordance with the statutory form, even 
whore the grant4*e is a lirniteil co., tlie name of 
wliich alone is ordinarily sullicient for purjioses 
of identiti cation. — Altree v. Altree, [1898] 
2 Q. B. 2G7 ; 97 L. ,1. g. B. 882 ; 78 R. T. 794 ; 
47 W. R. 00 ; 14 T. L. R. 400 ; 42 Sol. Jo. 573 ; 
6 Mans. 235, 1). C. 


Of attesting witnesses.] — Sec Sect. 4, 

sub-sect. 2, & Sect. 5, sub-sect. 5, post 

288. Joint parties — Joint & several assignment 
— Of property not jointly owned.] — By a bill of 
sale two persons jointly & severally assigned goods 
described in a schedule thereto, to secure repay- 
ment of an advance. The goods so described did 
not any of them bfdong to the grantors jointly, but 
some belonged to one of them & the rest to the 
other. The schedule did not sfiecify to which 
grantor the goods respectively belonged : — Held : 
the bill of sale was void as not being in accordance 
with the statutory form.- Saunder.s p. White, 
[1992] J K. B. 472 ; 71 R. J. K. B. 318 ; 80 R. T. 
173 ; 50 W. K. 325 ; 18 T. R. R. 280 ; 9 Mans. 
113, G. A. 

289. Joinder of unnecessary party.] — The 

grantor of a bill of sale thereby assigned chattels, 
which wt*re his sole property, iis security for money 
paid by the granteiss in discharge of a liability of 
the grantor A his wife. The wife of tlx) grantor 
was named in tlx^ bill of sale as a pariy tVe she 
executed it, but she did not join in the assignment 
of the chattels the covenant for i)ayment of 
principal int(‘rest : — Held : the joinde?' of tlie 
wife as a party to tlxi bill of sale did not t;ause the 
bill of sale to be void as not being made in accord- 
ance with the statutory form. — IbiANDON ITill, 
Rtd. r. I.ANE, [1915] 1 k. H. 250 ; 84 R. .1. K. B. 
347 ; 112 R. T. 340 ; 59 Sol. .To. 75, 1). G. 


post 


- Of grantor.] -See Sect. 


sub-sect. 5. 


Sub-sect. 3. Gonsidkration. 

290. Untrue statement — Whether departure from 
statutory form.] — An untrue stater mint of the 
considei'ation is not a. deviation from tlie statutory 
form, A does not ri'fider the bill wholly void under 
1882 Act, s. 9, but only in respect of tlx; personal 
chatt els compiised therein under s. 8. 

r. Simmons, 118921 2 Q. B. 517 ; 02 L. .R (R B. 5 
07 R. T. Oil ; .57 ,1. P. .53; 41 W. R. 07; 8 
T. li. R. 708 ; 30 Sol. .to. 095 ; 4 R. 52, ('. A. 
An.eotafinns : -Consd. Edwardn t\ Marcus (1891), 153 I^. ,1. 

g. B. :!(;:) ; Sjunulrrs 1 \ Wlulc, 119921 1 K. B. 472. 

See^ ftirlher, cases ir) Se(;t. 1, aide, 

291. Omission of receipt clause.] — TJx‘ 

omission of an acknowledgment- of tlxi reeeijit of 
t-be consideration by tlx; grantoi* is a d<*parture 
from tlie statutory form which rc'ndcus tlie bill 
of sal<^ void.- Davjes c. Jenkins, [1900] 1 Q. B. 
133 ; 09 R. ,1. (R 13. 187 ; 81 R. T. 788 ; 48 W. R. 
28(> ; 41 Sol. Jo. 103 7 Mams, l ltl, 1). C. 

Aiuiotdiimi CojiSd^ But hell r. TliotupBou, (1929 2 K. B. 

80. 

292. •.] — A bill of sale stat-ed that in con- 

.sid(*ratioii of £250 ” now paid by t he gi’antecs to ” 
a tliird iierson ” at the request- of t-he grantor,” 
the grant.or assigned to t-lie grantees certain 
chattels by way of security for the payment of 
£250 A interest thereon at tlie rate of 55 per cent. 


PART V. SECT. 2, SUB-SECT. 2. 

1. jycfici'ipHon — Of uruniti Es- 
quire .*'] — Where iieitlier tJie hill of 
sale ItBoIf, nor the affidavit, c*,on- 
t-alnod the deHcriptioii of the creditor, 
who WOH therein designated as “ es- 
quire”: — Held: the registration of 
sanie wu* iu valid . — He O’Connuu 
( 1856), 8 Jr. Jur. 198 (B).-- IR. 

288 i. Joint parties — Joint cf- several 
assiginnent —Of projfcrty not jointly 
oinned].- -Two ]>ersous not in partner- 
ship, & not jointly posseSHed of the 
chatttls comr»rised in a hill of sale, hut 
each possessing separately a part of 
them, cun join in giving a hill of sale 
over those chatt.els. — Anurfavh v. 
Fan Tu (1909), 28 N. Z. B. It. 1042. - 
N.Z. 


PART V. SECT. 2, SUB-SECT. 3. 

in. Mort^aye to secure ayainst itt- 
dorsc'tnent^ — Imlorseincnts substituted by 
inortyayee.]- The mlge. was given, us 
anpeured by the i-rciUils in It., t.o secure 
pltf. against indorsements for the 
intgors., 6c before tlui re-llliiig he liad 
takfiii up most of the notes it rcuowe,d 
them hy his own not»;H, to which the 
intgors. were Jxit parlies I/rld : the 
rntge. was not thercliy InvalidaUxB — • 
FitABEH V . Bank of Toronto (1860), 
19 U. 0. K. 381.- CAN, 

n. Mortyaye to secure ayainst ad- 
vances — (Jonsideration mainly jirutr in- 
debtedness .] — Pltf. claimed goods umh^r 
a mtge. didy filed. The main question 
was the consideration for such mtge. 
Pltf. proved that it arose mainly lor 


goods loft- in the nitgor.’s possession by 
T)ltf.’H grandfather. He subsequently 
lent the iiitgor. various sums of money 
to secure vliieh the chattel mtge. was 
executed >~Held : pltf. was «mtitled 
to succeed.- ITahrinoton r. Marhji 
(1859), 8 a P. 227. — CAN. 

o. Stoelc mortyaye— Valuablr con- 
sideration for— Eorbearanee to sue ] — 
'J’ho inert', exisleuco of a dt'ht tloes not 
of itself constitute a valuahh? con- 
siderat.itm for a stock mtge. under 
Instruments Act, 1890, J’art Vlll. 
'J’hoi'e must b«) a forboarauc.o t-t) sue, 
or such circumstanees proved as will 
justify t he liifertuice I, hat a ff»rhearanc<j 
to sue was part of the consideration. 
The more possibility t.hat the mtgee. 
might forbear is not Buffleient con- 
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per annum. The bill of sale, after st*ating that 
the £250 was “ now paid ” by the grantees to the 
third person, did not add words acknowledging 
the receipt thereof ; — Held : the bill of sale was 
void on the ground, as the receipt clause was 
omitted, the bill of sale was not in accordance 
with the statutory form. -Buucheli. v, Thomi»son, 
ri920] 2 K. B. 80 ; 89 L, J. K, B. 538 ; 122 1.. T. 
758 ; 36 T. L. Jl, 257 ; 64 Sol. Jo. 307; [1920] 
B. & C. K. 7, O. A. 


SuB-sKCT. 4 . — Chattels Capable of SpEcrPio 

Description. 

293. After-acquired chattels — Whether bill void 
absolutely — Former law.] — A bill of salci assigned 
unto tlie grantees “ all the crops now growing, 
or which sliall at any time hereafter during tlie 
continuance of this securit.y bo growing in or upon ” 
certain farmlands in the grantor’s occupation, 
“ & also all horses, cattle, carts, (iarriages, irnple- 
Tuents of husbandry, farming ftiachinery, tools, 
ut>ensils, hay, straw, consumable store's, live A 
dead stock, furniture, A- household (‘ffects, winch 
now are, or at any time hej‘eaft(U' during tlie con- 
tinuance' of this security sJjall b(i, in, upon, or 
about t.he same farm, or the farmhouse, barns, 
stiables, or ot/her buildings or erections t-hereon, 
A all whicli crops, stock, implerneuts, furniture, 
A- etTects €ir<' int<‘nded t(» be specifically describrid 
in th(* sch(*dule hei’eundei* written, but^ tip* schedule 
is not to abridge the ot-hei’ words of <lescript.ion 
contained in tJi<‘S(' prc'sc'nts.’’ '‘I'he scheduli' to i-he 
bill of sale contained a list of live stock, A:, the 
woi'ds “ household fiirnitnre ell’ects,” without 
any list, or inventory tlp'reof, A: also under (he 
heading “ crops ” a list of fi<;lds with theii* names, 
acreage,, A the nature of the crops growing th(*reon ; 

-Held : t,h(* grant of the after-acquir<‘d {)i*operty 
did not inva,Iida(<«‘ the grant of tlu' (‘xisting pro- 
perty, but the bill of sale was void as against 
execution cj’oditors of llu; grant-or in lesju'ct of 
any pro])ert-y afterwards acquired by the grantor. 

ItonERTS V, llojiERTs (ISSI), 13 n. I). 791 ; 
53 D. ,1. Q. B. 313; 50 L. T. 35] ; 32 VV. H. 
605, C. A. 

, t niiitfafions : — Folld.. r. At-ti-nborouph (1887), 

T. L. K, si;). Distd. Will, u, IRmmT (1887), 10 (L R. i>. 
•.i7(l. Apprvd. Will. r. Jiannur (1887), 20 g. H. i». 114. 
Cousd. Ivoll.v r. Kollojid (1888), 20 g, H. 1). aOO. Refd. 

r, Ivi'lly (I 888), I .’{ App. Cus. r»0<i : ( ’sirpontrr r. 
Dooii (1880), 20 g. 13. 1). aiKJ. Meutd. JVlayiM- & Kiilda v. 
iMiiullcvich (1888), iO Jj, 100 ; Davion v. JcukiiiK (1809), 
18 W. J{. 28(5. 

294. .] — ^A bill of sale to secure an 

advanct*, which contains a clause pur})orting to 
assign by way of security propert-y which during 
the continuance^ of tlie sc'curity may b<‘ brought 


upon the i^rcmises in addition to or in substitution 

of that specifically assigtiod by it, is void as not 

being in acjcordance with the statutory form. — • 

Levy v. Tolack (1885), .52 Ja T. 551, D. O. 

AnnotaUon -N.F. grosser it Long v. Maxwell, 11885] W. N. 
05. 


295. .] — bill of sale, which was 

given by way of security for an advance, assigned 
not only specific goods upon certain ]>remises 
enumerated in an inventory, but also “ all other 
chattels & t.lungs which during t he continuance 
of tlio sc'curity might be brought upon the premises 
or substituted for any of the chattels or tilings for 
the time being subject lliereto : — Held : the bill 
of sale was not void absolutely. — CiiossiSR A:- 
Long v. Maxwell (.1.) & CV>., [1*885] VV. N. 95, 
C . A. 

296. .J — A bill of sale conveyed not 

only the goods on certain premises but also, “ all 
goods which may at any time be substit»uted for 
tiu' sami', or which may hercfifter be brought upon 
th(i premises by t.lu^ mtgee. by way of security ” : 

-Held : tb(' bill of sale was not void absolutely. 

-Bguciiette V . Attenborough (1887), 3 T. Ia li. 
813, 1). C . 


297. .] — A bill of sale assigned by 

way of security for payment of money cliattels 
s])ecifically des(;ribt'd in the schedule to the bill of 
salt', “ togi44p‘r vvitb all other t;hatt(4s A: things 
the ])rop(Tty of the mtgor. now in A: about the 
jiremises [dt'seribed], tV also all cbattt'ls Ac things 
wliich may at any t<inie dining the continuance 
of this security bt; in or about same or any other 
premises of the mtgor., to which the cliattels or 
things or any pari thereof may havt' been I'omovetl, 
wliether brought tht'ri' in substitution for or 
rentjwal of or in addition t;o the chattids Ar- tilings 
hejM'by assigned by way of security for the payment 
of the ” money : — Held : the bill was not in 
accordance with the statutory form, Ac wfis 
altogether void, notwithst-ariding 1882 Act, ss. L 5, 
A 6. — fi'iroMAS V. Kelly (l88S)j 13 App. Cas. 506 ; 
58 L. .1. Q. B. 66 ; 60 L. T. Ill; .37 W. R. 353 ; 
1 3\ L. li. 683, JL L. ; (fff;/, S. O. ttftb nom. Kelly 
A Lu. r, lvELJX)Ni>, 20 Q. B. D. 569, V. A. 

Ah nofait'nns Consd. r. 1189 1] i g. H. 319. 

Refd. J3<)ut*)if;tto r. A1 Iciiberoiigli (1S87), 3 T. Jj. B. 813 ; 
Hailduu. Bust r. ()i>perilK*im (1889), (59 L, T. 9(52 ; lIOHolfino 
r. SiininouH, 11892] 2 (,). 13. 517; SainulcrK r. Wliilo, 
11992] 1 K. 15. 472 ; Coaiu.s r. JMootv, 1 1903]" 2 K. 13. 149 ; 
Bramloii Hill v. Lane, (19151 1 K. JJ. 250. Mentd. Tailby 
r. gillcial Pocejver (1888), 13 Apj>. ('as. ,523; Parsons y. 
Brand, Coiilson r. Diedcsem (1890), 25 g. B. D. 119 ; Bird 
r, Pavoy, [1891] 1 g. B. 29; /{c Hesuliini'. Woodward 

V. Hescltine, |1891] 1 ('J). 491 ; Jir 'I'n oedah', L’.r p. Tnec- 
dalo, 11892] 2 Q. B. 219; Peace r. Bmoki's, (18951 2 
Q. B. 451 ; Sims r. Trollope (1899). 75 L. T. 351 ; De 
Braaiii v. I’ord, (19991 I CIi. 142; Ijysoiis r. TCnowlcs, 
Stnart v. Nixon A: Bruce, (1901] A. (\ 79 ; Mounnand v. 
Lc Glair (1993), 5J W. B. 589; Bull r. Ilnid, (19P2] 
A. g. 499 ; ityan r. ()cca,nic Steani Navigat ion Co., 


sideiation upon nlucli (f> found a stock 
mtge. — ELUKit, Smith & Co., Ltd. r. 
McKellah (1895), 21 V. L. B. 994. - 
AUS. 


PART V. SECT. 2, SUB-SECT. 4. 

293 i. After - acquired chattels — 
Whether hill void absohd-ely ('hatlels 
not inentiourd in original agree tueni .^ — 
BUOWN V, LAMONTAtHIE, 29 C. L. .1. N. S. 

.*599. — CAN. 

293 ii. Itcctification. ] — 

In an action to strike out of a. mtge. a 
clause as t,o pio])Lirty “ after aoiinircd ” : 

Held : if it could shown tliut the 
agreement in wriiing to give such a 
intgc. did iiol. contemplate such a 
elanso it must bo dclelcd, l)ut t hat the 
irrefragable evidence neccssaiy had 
not been adduced. — goTTONwooD Tim- 
ber Co. V. Molsons Bank (1916), 34 
W. L. n. 909. — CAN. 


293 iii. - — Jtegistratiou un- 

Oiinssiou in uotire of in- 
tentiou tit fite.y- The inovisions of 
Instnmu'iils A<*1, 18!)9, wJtli regard to 
])ills of sale are aiM'licabh; oidy t(» 
cliatlelH cay»ubl«* of complete transfer 
b> dellvtny, & not to after-aeqnired 
cliattelR. 

Tlie inchiston (d uftoi-uetniiiiMl goods 
in a bill of sale <loes not iiivalnlate the 
lust.i'ument, which, as far as these 
gooils are c*oncerned, does not require 
registration. 

The notice of iiitentJon to tile a bill 
of sale made no reference to the in- 
(‘lusion of uf(er-ae,«inire<l property^ in 
the bill of sale. Tim Idll of sale did 
inolnde after-acquired i)ropi‘rl 5 : — 
Held, Itio omission to inolnde tim 
afLir-acqnired property in the notice 
of Intention did not. iiiuke the bill of sale 
void. — B ruce it Sons v. McC 
(1895), 21 V. L. R. 262. —AUS. 


293 iv. — — As against 

Official Assignee in hankruj)tcg.] — An 
iiistrunient which puri»ort.s t<» assign 
goods acf| Hired aftcj* tin; execution 
1 lion-of does not re(|nire registration 
ill order to givt; it validity as against 
tlio oiUcial assignee in bkpey. of Hie 
grantor. — Mauick v. Lt.oyj) (Official 
Ahkicnke) (1913), 16 g. L. B. 483. — 
AUS. 

q. I tuliidnihle chattel -Not vnthin 
Art.] — A., having purchased from B. 
a half intorost in a eolebrated brood 
marc, paid in his purchase money $50 
more than th<* half inltTcst was worth, 
on tlie imdorstanding llial. 13. was to 
ket‘p take care of ttio maro for a 
year, wl»en A. was to laive her, &L her 
expenses were thereafter to bo shared 
equall.v Imtwet'u them, 'rho bargain 
was that, they were to keep her for 
breeding purposes & share the profits 
equaily. 


;alar ju.n 
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Bills of Sale. 


Sficl, 2. — Form of hills of sale hy way of security: 

Sub -sects, i <£’5.] 

O’CoimoU 1’. Same, Scanlon v. Same, O’lMeu r. Same, 

HUH] ;i K. B. 731 ; BurcheU i\ ThompHon, 11020J 2 

K. B. SO. 

298. No covenant limiting extent of 

substitution.] — bill of solo assigned, by way of 
security for payment of money, chattels specifically 
described in tfie schedule, & “ also all chattels & 
things which may at any tinn? during the con- 
tinuance of the security be substituted for them, 
or any of them, pursuant to the covenant herein- 
after contaiiK-'d.” Mo such covenant- was inserted ; 
— Held : the bill of sale was not in accordance 
witli the statut»ory form, A was void. — Hadden, 
Bjost a Co. V. Ori'ENJiEiM (1889), 00 li. T. 902, 
1). C. 

Whether subject to seizure.] — Sec I'art VI., 

Sect. 3, sub-sect. 2, A, post. 

299. Chattels real.] — bill of sale fussigned to 
the mtg(;(\ as security for an advance to the 
mtgor., a farnu‘r, all the furfiiture A other personal 
(‘hattels specitically described hi tlu^. schedule 
th(jroto annexed “ now in A about the premises 
known as P. farm, toget.lier with all tlui tenant- 
right valuation, goodwill, tillages, A interest of 
the mtgor. in A to the farm lands &; premises.” 
The s(;hedule c<^>ntained a specific enumeration of 
all the articles of furniture other pei'sonal 
chattels comprised in the deed, witli the addition 
of the above words “ together with all the tenant- 
right valuation, etc.” : — Held : ina.smuch as the 
schedule coinprisinl chatt(*ls rc^al as well as personal 
chat-tels, th(‘ bill of sale was not made in accord- 
ance with the st/atutory form, 6c was void. 

Chatti'ls real are not witlun [1882] Act ; it does 
not- a])ply to them, A as regards thefu you are not 
subject to the hitter imposed by s. 9 uiion the 
form of a bill of sale (liOUD Esheu, M.K.). — 
CocHBANE r. Entwistle (1890), 25 Q. B. D. 110 ; 
59 Jm J. Q. B. 418 ; 02 L. T. 852 ; 38 W. li. 587 ; 
0 T. L. B. 319, C. A. 

Annotalions : — Consd. Swanley (Vuil Co, r. Dou1(»ti, flUOG] 

2 Tv. B. S7.3. Mentd. Tliomas v. Soarlcs, llSUll 2 (^. B. 

4 08 ; Rv InaacHoi), Ex j). Mason, [IHUri] 1 Q. B. .333. 

300. Title deeds to land — Whether personal 

chattels.] — By a bill of sale the. mtgor. assigned 
to the mtgees. as security for an advance ” the 
chattels 6c things ” specifically described in the 
scliedule thereto ” ic now b<*ing in & about the 
dwelling-Jiouse Sc premises known as the L. hotel.” 
The schedule contained a list of articles about the 
premises, 6i it concluded with the following item : 
“ A.^^signment. dated Jan. 21, 1902 ” (the parties 
being stat«‘d), ” of lease dated Nov. 13, 1891, of 
the Ji. hotel 6c all tlui inunimeiit.s of title referred 
to in the assignment”: — Held: the bill of sale 
did not create a charge upon the leasehold interest, 
6c it was made in accordance with tlie statutory 
form. — SwANLKV Co. v. Denton, fJ900j 

2 K. B. 873 ; 75 L. ,1. K. B. 1009 ; 95 h. T. 059 ; 
22 T. Ji. K. 700; .50 Sol. Jo. 707 ; 13 Mans. 
353, (\ A. 

301. Assignment of personal chattels — Severable 
from — Assignment of gas engine.] — Where 
personal chattels A otJjer property aj’e mortgaged 


by a deed, which is not made in accordance with 
the statutory form of a bill of sale, & is, by 1882 
Act, s. 9, void as regards the personal chattels, 
such deed is valid as to the other property com- 
prised in it, if it is possible t<o sever the security 
upon t»he pei*sonal chattels from that upon the 
other property. 

A deed assigned to the grantee as socuiity for a 
debt, “ the several cliattels Sc things specifically 
described ” in a sch()dule to the deed. The 
schedule comprised personal chattiols. Sc also a gas 
engine, which did not come witliin the definition 
of pei*sonal chattels contained in 1878 Act, s. 4. 
The deed was not m*ade in accordance with the 
statutory form: — Held: the deed was, under 
1882 Act, s. 9, void as to th<) personal chattels, 
but it remained valid as to the gas engine . — Rc 
Butidett, Ex p. Bvrne (1888), 20 Q. B. D. 310 ; 
57 L. J. Q. B. 263 ; 58 L. T. 708 ; 36 W. K. 315 ; 

4 T. L. II. 260 ; 5 Morr. 32, C. A. 

Annolntiovs : — Expld. Moiicla,7 y Advanco Co. v. C-aior 
(1888), 57 L. J. Q. B. 463. Consd. Re YatoH. Bal<;hcldoi* 
V. YatCH (1888), 38 Ch. 1). 112. Expld. Climpaoii v. 
Coles (1889), 23 Q. B. 1>. 465 : (kKihraiicv. Entwistle (1899), 
25 Q. B. 1). 116. Consd. Muiuford r. Collier (1890), 25 
Q. M. 1). 279 ; SiJiall r. National Brovlncial Bunk of 
England, [1894] 1 Ch. 686. Apld. Rc Isaaeson, PJx p. 
Mason, [1895] 1 Q. B. 33.3. Reid. Re Bondon A" BanoaHhiie 
I»aper Mills (^o. (1888), 58 L. T. 798 ; SI, evens v. Marston 
(1890), l>0 L. .r, Q. B. 192 ; Swanley Coal Co. r. Denton 
(1906), 95 h. T. 659. Mentd. Davis v. Petrie (1905), 93 
L. T. 511 

302. Assignment of hire-purchase 

agreement.] — ^By one deed tlie owner of a piano 
assigned, by way of security for money, the 
piano, <fe also the benefit- of a hire-purchase agree- 
ment, into wliich he h«d entered respecting it : — - 
Held : tlie assignment of the agi'cement wtis 
severalile from that of the piano, A the deed was 
not void in tolo, or because it was not in the 
statutory form.- Re Isaacson, Ex p. Mason, 
11895] 1 Q. B. 333 ; 61 L. J. Q. B. 191 ; 71 L. T. 
812 ; 43 W. R. 278 ; 11 T. L. B. 101 ; 39 Sol. Jo. 
169 ; 2 Mans. 11 ; Jl R. 41, C. A. 


»Suij-sp:ct. 5. — Sum Secured, REPAY^rENT, and 

I N'rEHES'r. 

303. Sum secured uncertain — Grantee surety 
for grantor.] — A hill of .sale given, ” in consuh*ra- 
tion of the grant-ee liaving at tin* r< ‘quest of the 
granl-or become guarantee, 6c iuiving signed a 
promissory noti? for T>ayment of £15 obtained hy 
the gi’antor from B., of which £32 or thereabouts 
is now owing,” Sc fiuIJier ex])ressed t-o a.ssign the 
cliattels ” by way of security for payment of any 
money tiie grarit-ee may he, called uiiou to pay in 
respect of tiie guarantee, 6c inter(‘st. tliereoii at- tiie 
rate of 5 per cent, per aimnni,” is void, as not 
being in accordance witli the st^atutory form, hy 
reason of the amount payable hy th<* grantee 
under the guarant.(*.e being uncertain.- -B ug fiE8 v. 
Errixio (188t)), 18 Q. B. I). 32 ; 56 D. J. Q. B. 96 ; 
55 L. T. 476 ; 35 W. R. 36 ; 3 T. \j. R. 11, D. A. 
AnnulatifUiH : — Apld. Cook 7 J. Taylor ( 1887 ). 3 T. b. B. 800 . 

Folld. itc Hill, Oflhdul I{c<.!eivor r. EIHh (1895), 2 MaiiH. 

208. Refd. Pmhrook v. Ashby (1887), 56 h. J. Q. B. 376 ; 

Do Braam v. Ford (1899), 69 L. J. Ch. 82. Mentd. 


During the year, & wbllo in 1 
poHsosbJon, sho was wdzod A sold by 
the sliorilT nnd<‘r an oxooutioii 
H., but iiotioo of A.’h claim was given 
to the sla'inlT A imblioly at the sale. 
.SubsiMiuoiitly Du* mare bad a colt 
which was in {/rnnio at the tiiiio of the 
sale. 

In au action by A. against C., tlie 
purchaser at tho sherltT’s sale, C. con- 
tended that B. S. O., c. 119, avoided 
pltf.’s title 08 against tho execution : — 


Jfcld : t,hc Act was Intended to apply 
to luu'sonal chatt^jls suscept-lbhi of 
sijecillc ascert aiiiinciit A of ac,eurat,e 
description, A cjj-pablo of being trans- 
f(!iTcd A i)oshCssed in sjiecie, A did not 
apply to an indivisible ehaltel, like 
that in Die pi-eBciit citse. — Gunn o. 

JS (1884), 5 O. It, 685. -CAN. 

PART V. SECT. 2, SUB-SECT. 6. 

r. Adoances in goods — Whether 


included in Art,] — Snnhlc : C. S. XJ, C., 
c, 45, extends to advances either in 
money or goods, A a mtge. to seeiire 
advanc,CH in dour is within s. 5. — ■ 
SuTJiKULANn V. Nixon (1862), 21 

U. C. It. 629.- CAN. 

s. .] — Tho “ advances '* 

rc£eri*od to in It. 8. U., 1877 (e. 119), 
s. 6, need not he pecuniary* — G ouluinu 

V. Dkemino (1887), 15 O. It. 201. — 

CAN. 
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Stcvons V. Maraton (1890), 00 L. J. Q. B. 192 ; McNair v. 
Audenshaw Paint & Colour Co., [1891] 2 Q. B. 602. 

304. .] — bill of sale given to secure 

a surety for a debt of the grantor against loss will, 
if uncertain in its provisions as to amount, be 
bad as not in accordance with the statutory form. 
— Re Hill, Official Kecbiver v. Ellis (1895), 
2 Mans. 208, I). 0. 

305. Bill to secure future advances.] — 

A bill of sale was given to secure an advance 
any sums which might- thereafter be advanc<^d : 
— Held : the bill was not in accordance with t.he 
statutory form, as it did not- state tlie amount- 
advanced. — C ook v, Tayloii (1887), 3 T. L. li. 
800, D. C. 

306. Whether time of repayment certain- 
“ Forthwith.”] — ^A bill of sale contain'd a covenant 
to repay the princdpal sum “ forthwith ” : — IlcUl : 
the bill of sale was not- in a<‘cordance wit-h the 
statutory form.—i^e Williams, Ex p. J^earcj^ 
(1883), 25 Ch. D. 050; 53 L. J. Ch. 500; 49 
L. T. 175 ; 32 W. R. 187. 

Aum)(atiinis Consd. McIvQIj- r. Strinjjor (J8S4), Q. li. 1). 
892 ; HutiTlicH v. Littlo (1886), 17 O. B. i). 204. 

307. ” On demand.”] — A bill of sale, 

giv(‘n by way of stjcurity for y)ayinent of money, 
(‘ontained an agreement by the grantor to pay tiui 
sum advanced A- inter(ist. \ipori dt;maiid made in 
wjitiug : — Jfeld ; tlie agreement to i)ay the money 
on dcirnaml was not an agreement to pay it at a 
stipulated time in accordance* with the statutory 
form. -llETiiBiiJNeiTON v. Choomk (1881), 13 

Q. B. T). 789 ; 53 L. J. Q. B. 570 ; 51 J.. T. 112 ; 
33 W. B. 103, (5. A. 

.Inrwtaf ions : —Consd, Blsliop r. Bciilc (1SH4), 1 T. I.. 1?. 
MO, Folld. (’IcniHoii r. 'J'owiiHcud (IS84), (Jab. A Kl. 418. 
Distd. AV Ibirber, Kx p. Stanford (1885), 65 1j, .1. (,>. B, 
8.‘{9. Expld. & Apld. Sibloy r. 0 885), 15 i). B. D. 

OBb Consd. 7kV Barber, p, Stanford 0 88(J), 17 i). B. J). 
259, Expld. & Apld. lintrbes r. Littlo (I88r)), IS (^. B. I). 
82. 1’lio K’l’otind upon wliitdi Jlftforiiifjton (Jrooniv ^^nK 
decided was tlial, as it was uueort.aiu wlien tin* demand 
for paynuMit. mijjflit. be made, I lie for pa.Nimmt uas 

niKa-rtinn, as tbe statutory form provided for payment 
of a e<‘ri 4 iiii sum upon a, eeriaiii day, the bill of sale ^^as 
not. in aceiu'danee with the form (Ijoitn E.siisk, INf. IL). 
Folk], IMacKay v. Merritt (1880), 94 VV. B. 48:L Consd. 
Jmmli*y r. Simmons ( 1 887 ), 91 ('b. 1>, O'.I.S. Folld. Fnrnivall 
r. TIndson (18ti2), (58 T. 378. Refd. Be. liraain r. Ford 
(I89!>), 81 L. T. 5(18. 

308. — — .] — Snnhle : the sum secured 

should be made ]>ayable on a specified day, &. a 
bill of sale making it payable on demand is con- 
trary to th(' statutory forni.- -M elvIli.r v.Htmingfai 
(1881), 13 B. I). *392 ; .53 L, S, Q. B. 182 ; 50 
\u T. 771 ; 32 VV. li. 890, O. A. 

Annoiatioas : — Consd. IlngboB a. Little (ISSCd, 17 Q. B. I). 
204. Reid. DavioH v. Usher (1884), 51 L. T. 297. Mentd. 
UoriKolidated (h’edit. & Mortgage (-orpn, v. Uosney (1885), 
]() (). B. 1). 21 ; Hr Bar])or, h'x p. Stanford (188f>), 17 
Q. IL 1). 259 : (loldstroni r. Tallenmin (1886), 17 0, B. 1). 
8t) ; llaslewood v. < lonsolidatcd Co. (1890), G() L. ,1. Q. B. 
12; Peaei^ r. Brookes, |18*.)51 2 Q. B. 451 ; Saunders r. 
White, [1902] 1 K. B. 172 ; Hrandtm Hill v. Lane, 11915] 

1 K. B. 250. 

309. ".] — ^A bill of sale, which pro- 

vi(l(‘s for re])ayineut of the loan on demand, is 
void.- -Mac KAY v. MEititri'T (1880), 34 W. R.. 433. 

310. .] — ^An agreement in a lull of 

sale to pay on demand is not an agi’eement to 


pay at a stipulated time in accordance with the 
statutory form. — Fuhnivall v, Hud.S(')N, [1893] 
1 Ch. 335 ; 02 B. J. Ch. 178 ; 08 B. T. 378 ; 41 
W. Jl, 358 ; 3 H. 230. 

Amioidtions -Mentd. DenniHou v . Jeffs, [ 189 ( 5 ] 1 Ch. 611 ; 

He Wilson, 1 1910] I K. H. 382. 

311. Within specified time “ after de- 

mand.”] — ^A bill of sale, which x>r<^vid(?s for the 
repayment of the principal forty-eight hours 
after demand is void, under 1882 Act, s. 9. — 
Bishop v. Beale (1881), J T. B. K. MO. 

312. .] — A bill of sale given by way 

of security for payment of money contained aii 
agreement by the grantor to i>ay i)rinci])al tSc 
int<^rest up to d(*mand witliin twenty-four hours 
after demand in writing : — Held : the bill of 
sale was void, as not being in accordance with the 
statuk)ry form, the agreement to pay twenf-y-four 
hours after demand not being an agre<um;ut to 
pay within a stipulated f-inie. — (-lemson ik 
Townsend (1881), 1 (yal). El. 418. 

313. bill of sale was givcui by 

way of iiid(‘nmity to the grantee on his Ix^coming 
security for tlie iiayment by the grantor of a sum 
of nion(*y, being an instalment of a composition 
diKi by him to his creditors. 'Hie grantor agnjed 
that- lie would iia.y the sum of money t-o bis 
c!*editors on a given day, &. the bill of sale ))ro- 
vided thati if he did not pay the money on the 
day named, A tin; grante(‘ should he obliged to 
jiay same*, the grantor would i‘(;pay to tlie grant-e(; 
the amounts within sev(*n days after demand in 
writing, with i>owei* in default to tin; grantee to 
seize A sell the goods ; — Held : the bill of salt* did 
not cont-ain an agr(‘ement to pay tlie mom‘y 
seciu’ed at a stipulated tinu in aecordanee wit-li 
the statutory form. — S iiiley ik IIkkjs (1885), 15 
Q. B. 1). bit) ; 54 B. J. B. W. R. 718 

1 T. B. U. 570, L). C. 


Annotuti(nis : -Expld. & Apld. HuglicH r. LIUle (1887), 
18 Q. B. I). 32. Refd. l>e Bniain >?. Ford (1899), 81 
L. 'r. 568. Mentd. Hr Barber, Ex p. -SUinford (1886), 
17 g. B. 1). 259. 


314. 


Grantee surety for grantor— -On 


specified day after grantee’s obligation to pay 
creditor.] — bill of sale given, “ in considera- 
tion of the grant ( t* haNiug a-t the re(iu<*st of the 
grantor b(;com(; guarant<*(‘, A liaving signed a 
promissory note for pcaymeut of L15 obtained by 
the grantor fiom B.,” A furtlnn* e\press(;d to 
assign t-ln* chattels “ by way of s(*i;uiit-y Rjr pay- 
ment of any money the grantee may be called 
upon to pay in respect tin; guarantee, A inter(;st 
thereon at tin* rate of 5 per cent, per funnitn,^* 
A the grantor further agreeing “ to juiy the 
princifial sum, A any furthtu* sums together with 
interest, tlien due, by monthly payments of £>2 
on the first of every month,” is void, as not- bciing 
ill accordance with t-hi; statutory form, by reason 
of tlu; time when tin; amount payable by the 
gra.nt(;e under the guarantee would becoim* payable; 
b(ung uncertain. — JI ikjbes v. iJ'rrLE (1880), 18 
Q. B. 1). 32 ; 50 B. .1. Q. B. 90 ; 55 B. T. 470 ; 35 
W, K. 30 ; 3 T. B. H. M, C, A. 

Annoiaiions : — Folld. He Hill, Cfliciul llcoeivcr v. KIIim 


305 i. Hum svxnrrd unccrUiin — Bill to 
secure future udvuw'vs — Mortuagee not 
estopped hi/ recHnl from daiming larger 
atnounL\ — A bill ef huIc contained a 
rcciUd thal. a cc'rUiin Hviin was due from 
the nitffor. to tlx* ndiC(' 0 ., a etivenant 
by tlx; ndgor. to pay tbai Hiini A also 
any oilier sxun wbicb xm taking Jin 
account- might- appear to be dxu; 
thereon Held : t,he int.g(‘c. was not 
estopped by tlxi recital from claiming 
that- tbx; xiobt due at the date of the 
bill of sale was larger than the sum 
therein named. — B ithkt v. B 
(1897), 5 B. C. K. 457. — CAN. 


a. Whethxr lime of repaginent cer- 
tain- Cm'cnani to pay mt. fixed dates — ■ 
Without stating j/mr,]— -Where, In xi bill 
of sale, daleil Jan. 5, 1887, tbe grantor 
covoiiaxxted to pay the jxrixx’ipal sxim, 
with interest tlx*ii dxie, by cxjxial fiay- 
Jiienlfl on .Ixily 5, A ,lan. 5 (uilhxiut 
stating the yejir) : -Held: the djite of 
repayment was sufficiently stated under 
40 A 47 Viet. c. 7. h. 9, A Hhimhl be 
read as ,Txily 5 A Jan. 5 next ensuing 
t-lio date of the bill of sale. — Guannkt-l 
V. Monok (1889), 24 L. It. Ir. 241. — IR. 

b. Future advances at speci- 


times- -Departure from agreenunt.] 
— VVlxTx; advances xvei’e to bo made in 
sunxs A at times .speeitxed, A a mtge. 
taken to secuiv their payirxMit : -Held : 
a depart, nn^ from the a.grecmont in tho 
tinx's A Jiiaimer of sxieh axIvanccH 
eoxild nol- Jtloix* xix'feat. the mtge., 
thongli it, might Ixe uigcd to tlx? jxiry 
as ugaijist the Isnia fifirs of tlu; irans- 
aetion. - -Stkanxjic v. Dilt-on (1862), 
22 U. C. B. 223.- CAN. 

c. 2'ime for repagment- - /Amited to 
twelve ?ao»</xs.]“— O’N eill v. Small, 
15 C. L. J. N. S. 111.— CAN. 



58 


Bills of Sale. 


Sect, 2. — Form of bills of sale by way of srciirily : 
FlvJb-secf. 5.] 


(1895), 2 Many. 208. Refd. Tulbrook v. Aahhy (1887), 
5(1 Ij. J. Q. B. 87(i ; 1)0 Bniaiii r. Ford (1899), (>9 Jj. J. C’h. 
82. Mentd. SicvcuH r. Marston (1890), 60 L. J. Q. B. 
192 : McNair v. AudeiiRhaw Paiut & Colour C'<>., 11891] 
2 Q. B. 502. 

315. .] — bill of s«‘ile 

to socipe a .surety for a debt/ of the grantor against 
loss will, if uncert.ain in its provisions as to time 
of payment, be baii as not in accordance with the 
statutory form. — 7^c IIttj., Official liECFJVBm a. 
Elijs (1895), 2 Mans. 208, I). C. 

316. Bill to secure future advances.] — 

A bill of sale given to secure an advance iSt any 
sums wliich might thereafter be advanced, com 
tainod a covenants by the grantor to pay the sums 
iutonded to bo .secured witli interest : — /7eld : 


the bill w'as not in accordance witii the statutory 
form, as it did not .state tlx* time for repayment of 
any future advances, nor for payment of t.lie 
interest on them.--tV)OK v. Taylor (1887), 3 
T. L. R. 800, J). 0. 

317. Unpaid principal & Interest repayable 

— On failure to pay instalment.] — A bill of sale 
of personal chattels granttMl in 1884 to .secure 1:80 


stat-ed the st-ijuilatcid times or time of ])ayment of 
principal A interest as “ by eqmal monthly j>ay- 
monts of .i:s, the first ])ay merit to be made on 
Mar. 1 iR'xt., but if default be made in any payment 
when it becomes due, tlicn the whdlo of tiie 
principal unpaid A the interest then <lue shall be 
at once yiayable ” : — Held : the bill w^as in aitcord- 
ance with t4u‘ .statutory foi*m A was valid. — 
Lfmley v. SIMMON.S (1887), 31 Ch. 1). 098; .50 
I.. J. CU. 329 ; 50 L. T. 134 ; 35 W. K. 422, C A. 
Annotaiion: — Refd. lie Wood, Kr p. Woolfc, U894J 1 (, B. 

60.5. 


318. Payment in one entire sum., A 

bill of sale, give.n as security for money, by which 
the intge. debt is made payable in one (‘iitire sum, 
is in accordance wdtb the .statutory form. — 
Watkins r. tivANs (1887), 18 Q. R. li. .380; 50 
J.. ,1. Q. R. 200 ; 50 L. T. 177 ; 35 W. K, .313, V. A. 
Ammhttion : (lalvert r. Tliouinw (1887), 19 Q. B. B. 

204. 


319. Alternatively by instalments.] — 

A bill of sale provided that the grantor shouhl 
pay to the grantee t-h(! pnneijial sum A interest 
tlxm due on June 1, pi-ovided that if the grantor 
should not break any of the covimants, A should 
not become bkjit., A .sliould ])ay to tJie grantee 
the principal sum willi intere.st by equal monthly 
instalments of thriM? guineas, then, A in that 
case, the grantee should accept payment by such 
instalments ; - Held : the provision as to payment 
by in.stalments was a provision in eas(^ of debtor, 
A did not render tiie bill of sale invalid . — lie 
Coton, Fx ji, Payne (1887), 50 L. T. 571 ; 35 
W. R. 470 ; 4 Morr. 90, 1>. O. 

320. Payment by unequal instalments at 

fixed times.] — TJie statu toxy form i.s, in i*e.spect 


of the covenant by the gi*antor to pay the principal 
sum secured “ by equal payments ” at .specified 
timers, directory A not obligatory, A a covenant to 
pay the principal sum by unequal payments at 
tiie .specified time.s does not I'onder a bill of sale 
void, (-LEAVER, Fx p. Rawlings (1887), 

18 Q. B. D. 489 ; 50 h. J. Q. B. 197 ; .50 L. T. 
593 ; 35 W. R. 281 ; 3 T. L. R. 31.^, C. A. 
Aiinoluiimi Refd. Haslcwood r. Consolidated Credit Co. 

(1890), 25 g. B. B. 555. 

321. Date ascertained by calculation — 

Right of grantor to redeem before due date.] — 

Where the principal A intei*est. iidvaxiced on a 
bill of sale is to be riqxaid by r(.^gular instalments 
of a specified amount-, the holder is in the same 
position as if th(‘ date of repayment, which can 
be gathered by calculat-ion, lixi-d been in.serted in 
the bill of sale, A can only be r(‘deemed by pay- 
ment of intere.st to that date.— //c Davies, Fx p. 
EgiriTARLE Investmen'j’ (V)., Dtb. (1807), 77 
1.. T. r>(}7 ; 4 Mans. 3.58. 

Annotaiiovs : Mentd. Barroti r. J’olL'r (I9M), 84 L. J. K. B. 

751 ; Parsons r. E<iiiital)li' Invest moiit Co., [1916] 2 Cli. 

527. 

322. Repayment on or before certain date 

— Agreement to repay on named date- -With 
proviso for defeasance.] — By a hill of sale, 
given as security for money, the grantor agreed 
to pay tlie principal “ on or before ” JNov. i 
Held : that amounted to aii agreement to ])ay on 
a tix(‘d day, wdth a ]>rovusion for the defeasance 
of t.lu^ sc'curity, at the option of tiie grantor, on 
payment at an (‘arlier dat-(‘, A t he bill of sale was 
in accordance with the statutory form A was valid. 

The provision in the statutory form tliat there 
must be a “ .stipulated ” t-imt^ ol‘ payment means 
that the time at which jiaymeiit- is t-o become 
obligatory u])on the grantor must bi^ fixed. — 
De Buaam r. t\)RD, [1900] 1 Ch. 112 ; 99 L, .1. Ch. 
82; 81 Ij, T. 598; 19 T. D. R. 99; 41 Sol. Jo. 
87 ; 7 Mans. 28, C. A. 

323. Instalments to keep down interest — 

Without reducing principal.] — ^A hill of .sale dated 
Mar. 1, 1898, was expn*ssed to h(‘ made, “by 
way of security for jiaymeiit of £209 A intere.st 
thereon at t-he rate of (iO per cent, per atimitn,'' 
A pi'oceeded as follows : “A tlu‘ mtgors. do 
further agree' A- declare that- thc‘y will duly pay 
to the mtgee. the principal sum afore^said together 
wilJi tlie interest- then due as follows: .CIO on 
Axir. 1, 1898, on account of intiTest- A princi])al, 
A tlie like sum of CIO on xiccount as aforesaid on 
the l.st. day of eacJi A- ev(‘ry su(;c(‘eding montJi 
tJiert'after “ : — Held : fis t he monthly 

was the (!xact amount of th(‘ interest for tlu' 
month A the ixayments would only keexx down 
the iut-erest, leaving the iirinciiial, wliich would 
thus r(‘maiu unpaid ind(4init.t4y, A then^ was no 
.stipulated time of X'ayment A the bill of sale was 
not in accordances with tJie statutory fexrm A was 
voiel.— (Y uien V, Milner (1901), 109 h. T. Jo. IJ. 

324. Proviso for payment of insurance 


d. M(iy he extended in 

cni^f of inortiKiqe to sccurr rfehf.] — Kkuuy 
r. Jamkh (1891), 21 A. H. .Jies. -CAN. 

o. — AJoriuaof to secure 

auuinst \n(lorHementii,\- IMtf. rlaimed 
certain Kdodn luidcr two elmitol uittrcH. 
nia<le* by deft, to him. TJie llrsl, ojie 
was to M‘(!iire pllf. in respect of four 
yiromissory iiolcs made hy didt. it 
mdorseM hy jiltT., payable in six, twelve, 
fiftocn & eiKiiteen months : — Ueld : us 
the time of credit eiKteiidtHi over 
twelve moniliH tiie chattel ml-ffe. was 
invalid. — M ay r. Skcttrttv LeiAN & 
Savincjs Co. (1881 ), 45 U. C. B. 106. - 
CAN. 

f. Present d' future 


adeances To cvalde hornnver to carry 
on business.] — 'J'he besides heinj? 

a Huenrlty feir $1,40() actually advanced, 
provided that- it slioulel also he a 
Hccuri(-y for further advanecH, if 
nee*ossary, of jfooelH & ineiehanelise to 
enable the mtgor. “ to on liusi- 

ness ” — not. “ to cuter iutu & carry on 
as ill the slatiilo — -which slnmld “ he 
repaid tin tlemaiid at any time within 
onti year from the date hereof, or such 
other time as the parlies may ui;rt:e 
therelo ’* '.—Held : the omiasitiii of the 
wortls “ to enter into ” could not- 
render it unnecessary to register the 
mtge., as I'egarded the $1,400. 

Qu. : whether the clau.se for future 
advanoes was not void as enabling pay- 


ment- it) he dtdayetl beyond the year. — 
McLkAN V. I’lNKKUTtlN (1882), 7 A. II. 
490. — CAN. 

g. JAiuited to two years — 

Future udnmres 'J'o euahle horrower 
to enter <('• carry <ni (nisita ss.\ — R. ().. 
c. 431, s. 8, j)rt)viiles ftir the taking of 
a mtge. fur future advances, in ease 
of uii agreement in \Miting ftir the 
same to cnalile the htiiTower to enter 
into 8: to carry On Inisiness, ^ that the 
liahility niitltu’ sueli a rritgt). shall not 
exte.ntl lieytmd two years from its 
dat-e Held ■ (1) it was not essential 
that the advances shonltl be made for 
the purpose of enabling the mtgor. to 
enter into business as well as to carry 
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Part V. — Statutory Requirements. 


money recovered — In discharge of money secured.] 

— there is a provision for insurance of the 
chattels by the grantor of a bill of sale, &: “ that 
he will expend any money paid in consecpjence of 
loss or damage by lire under such policy in dis- 
charge of the money secured by tlujse presents,” 
it does not vitiate, the bill of sale as making un- 
certain the time for payment of the money lent 
contrary to the statutory form. Ne verson v. 
Seymour (1907), 52 Sol. .lo. 12, 1). C. 

Annotation : — Mentd. liarron r. I’otler (IDU), 84 L. J. K B. 
751. 

325. Interest — Lump sum.] —A bill ot sale 
was given by way of securit.y for payment of 
£100, being the amount advanced, A £70, being 
the interest agreed to b(‘ i)aid for the advance.*, 
A. the mtgors. agre(*d t(i pay to the ml gee. the 
prirnupal sum, together witli tin* agreed interest 
thereon, by sixte<‘n equal const'cutive quartcTly 
instalments of £11 vfich : —Held : it was not 
necessary to stale specifically in tlie bill of sale 
tlie a-(!t/ual rate of Intercast st^cur(‘d. — Wilson r. 
Kirk woo o (ISSO), is L. T. 821. 

Annotation Dbtd. BliinkcnKtcin r. Kobcrtrioii (18i)0), 2i 
g. JL 1). 

326. — -- On failure to pay instalment. J~ 

By a bill of sale, chattels sp<‘cilied in t.he schedule 
were assigru‘d, by way of seeui‘it»y, foi* £300 A. 
intert'st. as follows ; Tn t;on si deration of the 
advance of £300 the grantor assigru^d tlu* goods 
“ to secure payment of t he £300, A of the ca.pitalis(*d 
intert*st thereon as hereinafter m(*ntion(‘d, ])eing 
at Iht^ rale of 00 per (jent-. per annutn.'' is: agr(*ed 
to ))ay £180, being the £300 A £180 for the eapita- 
lisod interest in (M‘rtain iristaJments at. certain 
dates. 1'he deed provith'd tJuit. if the grantor 
should break any f)f the e.ovenaiits set forth, then 
all money secured liy the bill of sale should 
immediatelv hi'coiue pava}d<‘ : —Jfrld : th(i bill of 
sah* \N'a.s void, because the clause* as t-o capitalis(*d 
iritere.'st, which made* the wlioJe* intei'cst })ayable 
at any^ time iqxm a hri'aeh of coveauint, was not 
in accoi’danei* with the statutory form. — Davis v. 
Burton (1883), 11 Q. B. D. 537 ; 52 B. .1. Q. B. 
03(> ; 32 W. H. 123, V. A. 

Annotations Disid. Hull i\ V^aleiitino, flSS.'iJ \V. X. 225. 
Coiisd. lie WilliuniH. A'.r /;. iNsu’cc (1885), 25 (’h. I>. 05(J. 
Expld. IMclvillo r. Striii^?('r (JSSl), 13 g. B. i). 302. Distd. 
'I'liorpc i\ C’lTjsX-iMi (1885), 55 ]j. J. g. B. 80 ; lliiKhcH r. 
Little (18HtJ), 17 g. B. IK 201. Apld. MycrH r. Elliott 
(18S(;), 10 g. B. i). 520. Consd. Lnmlcy r. Siimiioiis 
tl8S7), 31 Oil. I). 008. Folld. Boe i\ IMiit-iial Louji Fund 
Arisoe.ii. (1887), 50 L. 031. Refd. (loldstroiu n. Tallor- 
inaiin (1880), 17 g. IL 1). 80; Rarr r. Kingnford (1887), 
50 L. T. 801 ; ILifcilewoud r. Cousuliduted (’o. (1800), 
00 L. ,1. g. B. 12. Mentd. nunimond r. Hockintr (1884), 
12 g. B. 1). 201 ; l{ol)erl,s r. Robert h (1884), 13 g. B. i). 
704 ; UoiiHolidated (.’redit «Sr MortMTUgc Corpn. v. Uosney 
(1885), 51 L. T. 21 ; Turner r. Chulpan (1888), 58 L. T. 
*14 0; Weardale Coal & Iron Co. v, Hodsoii (1804), 0 B. 
811 ; Saunders v. Wiiite, 11002] 1 K. B. 472. 

327. .]— Where £90 Avas 

advanced on the security of a bill of sale, wldeh 
provided for repayment of the money by monthly 
instalments, A in winch the interest was calculated 


ill a lump sum, tin; whole to be due & payable 
upon failure in payment of any instalment : — 
field : the bill of sale was bad . — lie Johnstone, 
Ear p. Abrams (1881), 50 L. T. 181 ; 1 Morr. 32. 

328. ,] -A bill of sale proNdded for 

payment to the grantor of £30, A £5 as interest, 
by five tiqual montldy payments: — Held: the 
fact, of the amount of int.(irest. having been stated 
as a lump sum did not rendei* the instrument 
void under 1882 Act. -Thorpe r. (hEUEEN (1885), 
55 B. J. Q. B. 80 ; 33 W. K. 8t t, I). C. 

.Innolations : Dbtd. MyoiH r. Elliott (188(5), 115 g. B. T). 
52(5. N.F. BlankouRloin t\ Bobertc?on (1890), 24 Q. B. J). 
54.3. 

329. . J — A bill of sale given on .1 uno 1 0, 

1885, to secure the r(;payment of a principal sum 
of £80 A interest at tlie ral/C! of 27 ]xn* cent, per 
anmmi, provided that the grantor would duly pay 
to the granules th(! principal sum, together with 
the int(Test due, by eiglit- equal payments of £13 
on 8ept.. 10, then m^xt, A on the 19th day in every 
succeeding third month, A that in cast* of default 
Ixiing mad(^ in any one of tin* instalments, tlujn he 
would immediately t.lM*reafl.cr pay to the granttjos 
the whole* amount remaining unpaiil upon the 
.S(*euri1.y. The sum of £13 was arrived at by 
lumpingt ogctluu* t he pvirudiial A int erest, A making 
thti whole reiiayable over a certain number of 
months by instalrnent.s amountirig in all to £104, 
The grantor madt* default in paynitmt. of his first, 
instalment. In an action by t.he grantor against 
the grantees for enttjring A seizing t)je goods 
imdt^r t he bill of sale livid : t.he bill of sale 
was void on the ground that it madc^ interest 
))ayahle on a day c(ii*tain, irres])cclive of the period 
at which the interest, would become diUi according 
to th<* ordinary coursti (»f (*vent.s.— lioio i\ Mutual 
J.(()AN Fund (1887), 5(5 B. T. 031 ; rvrsd. on other 
grounds 19 B. D. 347, 0. A. 

Annotations Mentd. Uodfrc'y r. Lazarus (1887), 1 T. L. IL 
101 ; Jtc l)(M>rhurKt, AV j>. Srulon (1891), 159 1^. .1. g. B* 
111 ; Itr Hubbius, Kjt j). OITiilul R<‘rci\rr (1895)), 15 Mans. 
212 : Coiultti r. Maher (1905), 94 h. T. 158 ; Jtr Wilson, 
|l91(5j 1 K. B. 382; Jir Lee, L\r jj. Uiiinwablt, [1920] 
2 K. B. 200. 

330. Sum described as Interest & 
bonus — Amount of each not stated.] — A bill of 
sale, giv(*ii t-o secuie repayment of money, pro- 
vided tliat tin* sum adva.nc(*d, t.ogciiier wil.h 

for agr(‘ed intere.st A bonus thereon, making in 
all £130, should he pai<l ])y monthly instalments 
f)f £10 lO.v. Sr/. : livid : the hill of sale wa.s void 
as su])stant.ially deviating from t.ln* statnt.ory form, 
because* tin* bill of sale not stating how much of 
tln^ £15 was bonus A how nmcli iiit.(*r<*st, it was 
inipossihh* t-o lell from its terms what was to be 
paid fe>r int erest. Svwhle : even if tin* whole £15 
were* to he regard<*d as interest, tin* bill of sale 
was void b«‘cause it. did not. sliow the* rate of 
intere*.st t.o be* paid as re‘quire*d by the* statutory 
form. — .Myel’s v. Kt.lio'IT (188(5), 10 CB li- 


lt on ; that (2) in e-oinjnitiuK the two 
years the day of the date of the mtgv. 
should hei oxclueied ; (3) the* UKreement 
in writing is sullloient if nierely re^eitod 
hi the iiitge. A the tnaking of tlie 
affldavil. of bond tides by thee intgoo. 
makers the recitals hiiuling ii])on him.— 
Nkwpandh V. Iliac I NS (1907), 7 
W. L. R. 59 ; 1 Alta. L. R. 18. -CAN. 

h. Interest — Present a,dr(tne.e..\ — 
Bkpey. Act, 1892, h. 79 (2), does 
not reneler null A void a contract- in 
a bill e)f salo to jeay intere^st em a ]jro8cul. 
advance . — Be Gouk (1895), 13 N. Z. 
L. K. 710.--N.Z. 

k. Omission to state rate of — 

Waiver of Interest Act ,] — A chattel 


intge. preivielcd for the payincid- of 
$125, the principal money, in con- 
sw.nti\e^ nioiitlLly instalments of $5 
eac-h, A for ])aymont of $5 me>ro with 
each instalment, for interest. 3’lie 
yearly rale to which t his was equivalent 
was not stute'd. but there, was a clause 
in the mtge. waiving in explicit le*rms 
tiio necessity fe»r stating the yearly 
rate waiving .al.so the* l)e*nel)t. of 
Interest Act, 1897:-'Z/eW - appliea- 
lion of tho Act- c*ouUl not be waived, iSc 
the mtgeo, was oiitil-leel te) interesl- 
only at the legal rat-e. — D unn r. 
Malone (1903), 23 C. L. T. 328; 0 
O. L. R. 484 ; 2 O, W. R. 103(5. —CAN. 

From recital of coh 


lateral note -Where ti cluiltel mi go. 
omfi-s the rate e^f intereist from tbe> 
recital of the collateral jire.ruissory 
note, the* regislTatioii is defective 
because it e^iiinot hi' said theit. the 
whole assurance was registered.- - 
Royal B\nk r. Wiitkldon (1915), 52 
S. U. R. 254 ; 9 W. W. R. 77(5.— CAN. 

m. - - Moritjauee dispuUnp rate 

of— Oral evidniee inadniissifde.l — The 
mtge*. provided for payme'.nt of interest 
at 8 ju r cent.. Tlie mtgee. allegeel an 
agn*emc.nt by tho lutgor. to peiy 10 per 
cent. Held ■ oral e‘vidoni-‘o was not 
ailmissible to vary the written docu- 
ment. —Collins V. Eaton (1911), 19 
W. L. II. 608 ; 1 W. W. R. 45.— CAN. 
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SccL 2. — Form of hilL^ of sale hy way of security: 

Fub-sccts, 5 cC" 0, A. <€; 

520 ; *55 L. J ."0^57233 ; ST L. T. 552 ; 31 W. 11. 
338 ; 2 T. L. R. 312, C. A. 

jd t) 7U)t ations ; — Distd. Hughes v. Littlo (ISSB), 17 Q. H. 1>. 

204; LiJinley v. 81iiiitiOTiK (1887), .‘H (!li. 1>. 608. FoUd. 

Hoo V . Mutual Loan Fund Aasocn. (1887), .'»6 L. T. O.'U ; 

Hlaukenatciii v. Hobertson (1800), 24 (J|. li. D. 54.'1. Distd. 

' Wood, A’j: p. Woolfc, [J804I 1 Q. B. 005. Consd. 

Burchell v. Thompson, 1 1020 J 2 K. B. 80. 

331. Inconsistent terms of repay- 

ment.] — hill of sale provided that £50, A- interest 
thereon at the rate of £17 10.s*. for thr(‘c years, 
should he jjayahlo hy thirty-six equal monthly 
instalments : — Held: the rate of int/Orest Wiis not 
specified, tfc tlni bill of sale was not in accordance 
with tlie stataitory form. -Blank ion s'I'KIN v. 
Robkutson (1800), 24 Q. B. 1). 513 ; 59 L. .1. Q. B. 
315 ; 02 L. T. 732 ; 6 T. L. R. 178, 1). C. 
Anriotations Befd. Buroholl r. Thoinp.soii, [1020] 2 K. B. 

SO. Mentd. Bird v. Davey (1800), 50 L. .T. Q. B. 47 H. 

332. Repayment by instalments — Whether 

interest payable on interest — “ Instalment.*’] 

R.V a hill of sale ^oods were cussijj(iied as securit,y 
for r(‘j)ayment of £500 dc interest tliereon at tin* 
rate of (iO p(‘r cent, per auoum^ k> the ^11111.01* 
agreed t.o “ pay tJie ])rincipal sum afore.said, 
togcitlier with tlu^ interest tlien due, by tw(*lve 
equal monthly payments of £11 13.s*. 4r/., until the 
whole of the. sum A interest, shall be fully paid," 
A; that in diifault of ])ayment of any “ inst alnuMit " 
the grantor would pay int/orest thereon at the rat.e 
aforesaid from the date when s\K;h iustalinent 
should become du<^ unt.il full payment thereof : — 
Held : interest/ upon int erest w*a.s not r<‘S(‘i*ved, 
tlio word “ ifistalmenl. " referi*(‘d only to the 
monthly paynumts of i)rineipal. — G old.sthom v. 
’rALLEUMAN (jS<S0), 18 Q. M. D. 1 : 5() L. J. R. 
22 ; 55 B. T. 800 ; 35 W. R. OS ; 3 T. B. R. 89, 
0. A. 

Aimntaliovs : — Distd. Beal 8c PcTsoiial Advance Co. v. 

Ob'urH (1888), 20 Q. B. B. 301. Consd. Ha.slcwood v. 

Consolidated (’redit Co. (1890), 25 U. It. B. 555 ; Edunrds 

V . ^liUriton, IJ891J 1 Q. H. 225. Apld. Monsoii r. Milner 

(1892), 8 T. L. H. 147. Consd. He Bargen, p. Ilaslin k, 

11894] 1 Q. It. 114 ; Linfoot r. Pockett, 11895] 2 Ch. 8.35 ; 

Ho.soliotl V. ITovjneiul Union Bank, {15)101 2 K. It. 781. 

Refd. Weurdale Coal & Iron (Vi. r. IJodsoii (1894), 63 

L. ,1. B. It. 391. Mentd. Turner t\ Culpan (1887), 36 

W. It. 278 ; Topley v. C^orsbio (18SS), 20 B. it. B. .‘t.iO. 

333. “The said debt.’’]— 

A bill of sale to secure £200 A interest at 00 i)er 
cent., contained t he following clause : “ A will, 

so long as the principal sum as afore.said or any 
part th(‘re()f shall remain uiqjaid at t-lu' t.imes 
hereinbefore a.])pointed for payment of t-he instal- 
ments of the priucijjal sum, pay interest. aft(‘r the 
rate aforesaid upon the said del»l, or so much as 
shall for the t/irne btdng remain unpaid ’’ : — Held : 
the word ‘‘ d(*]>t. ” included t.he primtipal sum A 
interest du(i t.h(*r(‘on, A tim covenant amounted 
to payment- of intei*('st on interest, A tlu^ bill of 
sale was void. — DiiEssEit v. Town.seni) (1880), 81 
J.. T. .To. 23. 

334. — .] — ''piif. grantor of 

a bill of sale covenanted that so long as t.he 
principal sum or any part, t-ln.-reof should remain 
unpaid at the tirm*- appointed for payment of t.he 
instalments he would pay interf;.st. on the* .said 
dtiht, or upon so mueli as should for the time being 
remain unpaid ; Held : the covenant ditl not 
o]>era.te so as to make int.er(*st ])ayiihh‘ on any 
overdiK^ sum of int-erest, as tlie woj'ds “ t he said 
debt ’’ j'(‘f(*rj'ed only to the pjincipal sum or any 
part thereof remaining unpaid. He (5leaveu, 
Hx p. ltAWLiN<is (1887), 18 Q. B. J). 189; 50 
Iv. J. Q. B. 197 ; 50 B. T. 593 ; 35 W. R. 281 ; 
3 T. I.. R. 315, O. A. 

AnnMaiion : — Consd. HaKlcwood v. Cousolidulcd Credit Co. 

(1890), 26 Q. B. B. 555. 


335 . Whether interest payable on 

whole sum- -Or on Instalment.] — ^By a bill of 
sale pltfs. assigned to deft-s. certain chatt.els as 
securit.y for repayment of “ £30, with interest 
thereon at the rat-o of tlO per cent, per annum,^* 
A pltfs. agreed to pay “ the principal simi afoi*c- 
.sa.id " by monthly instalments, A on the day llxod 
for payment of the last instalment to “ pay the 
interest wdiicli shall have accrued at the rate 
aforesaid upon the principal sum, A in cas(i default 
shall be made in payment of any of the instal- 
ment-s of the principal sum, the same shall, until 
X)ay merit, contimu; t-o hear interest at the rate 
afoi'osaid ” : — Held : (1) the w’ords “ the same " 

must be taki'n to refer to the " instalments " A 
not to tiio whole “ principal sum," A any instal- 
ment unpaid on the day fixed bore intr^rcst until 
the day of ])ayinent only, A not afterwards ; 
(2) the hill of sale wa.s not, in point of form, such 
a. departure from tla? statutory foi*ni as to r(-‘nder 
it void. — llAsLEWOOD r. ( Vinsolibateb Credit 
Co. (1890), 25 Q. B. J). 5.55 ; 00 B. J. Q. B. 12 ; 
03 B. T. 71 ; 39 W. R. 51 ; 0 T. J.. R. 315, C. A. ; 
revsy. S. C. sid) pom. (U)N sold bated ('REi)rr Co. 
V. Withers, 0 T. li. IB 218, 1). C. 

Annotation Weardalo Coal A Iron C!o. v. Jlodsoii, 

{1891 I 1 B. ]L 598. 

336 . Or on reduced sum.) — 

W'here a bill of sale eoutains a covenant by t.he 
grantor to pay th(‘ jirineipal sum by erpiaJ yearly 
I)a>mients until the wdioh; of that sum A interest 
is fully paid, A a fiirtlnd* covenant to pay interest 
quarterly " on the said sum " at a certain rate 
per aupuiu, it must be eonstruetl to mean that 
interest, is playable only on tlie money from t.ime 
to time due, A is wdtbin the statutory form. — 
Weakdai.e Coal A Iron Co. v . IIodson, [1891] 
1 Q. B. 598 ; 0.3 B. .1. Q. B. 391 ; 70 Ji. T. 032 ; 
42 W. R. 424 ; I Man.s. 390 ; 9 R. 814, C. A. 

337 . — . — Whether payments referable to 

principal or interest.] — The. grantor of a. bill of 
sale assigned certain chatteds to s(‘cure £50 
advanced t-o him by the grantei's, A agreed to 
pay the i^rimtipal sum A intei‘i‘st then due on 
Oct. 20, 1887. A tlie like sum on the same <lay in 
every su(!cei*ding month tlier(*after until S(‘pt, 20, 
1889, " tlH*n the b;dance A int.orest as aforesaid is 
to be paid " : — Held : (1) tlx! bill of sale was valid 
as being in accordance with the statutory form ; 
(2) monthly instalments wore f)ayable in respect 
of intc'rest A not principal, A t.he balance to be 
paid at the end of two years was the piineipal, A 
any iiit(*rest tlien due. — Edwarb.s v . MarsT(>n, 
[1891 J 1 Q. B. 225 ; (50 B. ,1. Q- B- ; dl B. T. 
97 ; 39 W. R. 105 ; 7 T. Ja R. 127, C. A. 

Annotations : — CoDSd. Boscllcld i\ Provincial Union Bank, 

{19101 2 K. B. 781. Refd. Jdnfoot o. Pockott, 11895] 2 

Ch. 835. 

338. Whether payments of Interest 

of equal amount necessary.] — The statutory form 
doi‘s not requirt; that paymc3nt-s of intertist should 
he always of equal amount, A a- bill of sale is not 
void on the ground that the j)ayment.s of int.erest 
will vary in amount from t.ime to time. — C old- 
STROM V. Tallerman. No. 332, aide. 


339, Involving calculation as to 

number & amount of instalments.] — In a bill of 
sale, the grantor agr(K*d to pay the jirineipal sum, 
£500, togtdher with the interest then due “ by 
monthly payments of £30 on tli(‘ 18tli day (if 
every month." Obj(‘e.tion to tlx* bill of sale having 
been raised, t»n tb(‘ ground that the amount of tlx; 
last instalnx.'iit, being less than £30, was not 
accurat(;ly stated : —Held : the objection was 
groundless, A tlie iiro vision for payment of instal- 
ments followed the statutory form. — Simmons v. 
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Paet V. —Statutory Requirements. 


Woodward, [1892] A. O. 100 ; 01 I,. .T. Ch. 262 ; 
66 L. T. 534 ; 40 W. B. (HI ; 8 T. 1.. B. 395, H. L. ; 
revsg, S. 0. sub nom. Re Heset.tine, Woodward 

V, Heseltine, [1891] 1 Oh. 484, (\ A. 

Annotalions :--~Cojlsdi, lloBctielU i’. Provincial Union Bank. 

(1910] ii K, B. 781. Reid. liinfool. v. ]»ock<‘ll., (ISOr,] i» 
Gh. 8:ir> ; IMMi V. liOdjfe Harper. It 90S] I K. B. 711. 
Mentd. HoscKinor. HiniinonH, 1189'iiJ 2 Q. B. r)17 ; Monson 
V, Milner 0 892), 8 T. L. B. 447 ; Do Braani r. Ford, 
(1900] 1 Gh. 142. 

34 Q^ — xiic prpantor of a bill 

of sale assiejned his household olYects as security 
for £200 & interest at the rate of Od. in the pound 
per month, & aj^reed to pay the principal & 
interest by weekly payments of £2 (Is. 2d. There 
was no default clause : — Held : (1 ) the bill of sale 
could not bo avoided on the i?i'oiind that it did not 
comply with the statutory form, for although the 
weekly instalment was not an aliquot part of 
the principal, the instrument did not indicate 
the number of instalments necessary to satisfy 
the amount secured, yet it might be an aliquot 
part of the principal plus the varying sums for 
the diminishing interest, as the proxjer ijroportion 
of each weekly instalment, was appropriat.ed to the 
payment oiT of principal ; (2) the statutory form 
appeared to necessitate sucli a calculation. — 
Re Barden, Ex p. IIasluck, [18911 1 Q. B. 444 

09 li. T. 763; 10 T. h. U. 55 10 Morr. 301 ; 

10 K. 74 ; svh nom. Re Von Baroin, Ex p, 
Hasluck, 03 1^. .7. Q. B. 209. 

Aunoiniions : Consd. Linfooi. r. I’ockctt, [189r»] 2 Gh. 8.‘{5 ; 
Atihi y. (J901), 91 1.. T. 70. 

341. .] — By a bill of sahj to 

secure a debt, of £100 with interest at, 5 yier cent, 
jier month th(^ ml gor. agr(‘od t/O [)ay to the mtgeo. 
the principal sum aforesaid with the interest then 
due by monthly in.stalmeiits of £0 “ on account 
of inter(‘st A princiiial ” : — Held: the stipulation 
providing for repa>"mc‘nt by instalments made up 
of piiiicipal interest together was not. such a 
depaT*tui‘e from the statutory form as to render 
tlie bill of sale void. — Linfoot v. Pockui'T, [1805] 
2 Ch. 835 ; 04 L. .T. Oli. 752 ; 73 T.. T. 197 ; 44 

W. li. 00; 11 T. L. K. .590; 39 Sol. .lo. 721; 
2 Mans. 482 ; 12 ll. 501, C. A. 

Annotatioua : — Consd. AKiu. r. Finch (1904), 91 L. T. 70; 
ilosctlcld Ih’ovinclMl Union Ihink. (19101 2 K. B. 781. 
Mentd. Smith r. \Vliit<'nn«n. |I909J 2 K. B. 197 ; Fester 
r. llicklinff, (1910] 2 K. B. 902. 

342. .] — A bill of sahi assigned 

c(*rt,ain chattels “ by way of security for ]ia.yment 
of £50.” Tbt^ grant.or further agreed t.hat lui 
would pay ” tin* xirincipal sum wil-h interest 
thereon after t.he ral,e of 5 per cent. 7aT (ttnnmi 
by the following instalnients, viz.. £10 on Dec. 25, 
1903, & the like sum of £10 on Mar. 25, .lime 24, 
A S(‘pt. 29, &, Dec. 25 in etie)* year succeeding, 
until the whole am omit b< duly paid ” : -Held 
the bill of sale was not in accordance with the 
statutory form -Atoa v. Fingh (1901), 91 

L. T. 70, D. C. 

343. — -.] — By a hill of sah^ 

goods were assigned t,o the grant.e( to secure an 
advance of £30 made by him to the p’antor, with 
interest t,li(‘reon tit t,he rate of lOd. in the iiound 
X>or month, A t.he grantor furtlier agreed declareti 
that he would pay to t/he grantin' the principal 
sum aforesaid, together with tlio interest then due, 
by niontldy payments of £2 on the 9th day of 
every month succeeding tlie date of the bill of 
sale,* t/he first payment to bo made on Nov. 9 
then next/, & that, in default of payment of any 
instalment of the principal sum, he would pay 


interest on such instalment at the rate aforesaid 
froin the dat»e when the same should become due 
until payment thereof. The real bargain between 
the parties was that t.he payment of both th<i 
princif)a,l A t.he int/orest. s}u)uld iai made by monthly 
payments i>f £2 Held : t.lu? hill of sale expressed 
the real bargain betw<‘cii tluj ]){irties, it. was not 
void as not/ being in accordance with the stat.utory 
form.— Bosepi ELD v. Provinciaj. Union Bank, 
[1910] 2 K. B. 781 ; 79 1.. J. K. B. 1150 ; 103 L. T. 
378; 17 Mans. 319, U. A. 

344 . Terms calculated to deceive.] — Tlie 

grant.or of a bill of sale covenanted to pay £350, 
inchiding interest., at the rate of 15 jK‘r cent.. 
per annum, them due, by equal weekly payments 
of £5, so long as any of tluj i)rincipal sum should 
remain unpaid, to pay interest thereon at the 
aforesaid rate on the 4 th day of each mont.li afti^r 
tlie princijial sum sliould become due Held : 
the bill was not in tlie statutory fonn, A it/S pro- 
visions were calculated to deceive. —(hmTis v. 
National Bank of Wales (1889), 5 T. U. It. 
338, 0. A. 

Whether provisions in nature of penalty.] — 

aScc Mortgage. 

Sub -SECT. 0. — Terms for Maintenance or 
Defeasance of Securitv. 

A. In Uenerah 

345. “Necessary for maintaining security.”] — 

The (?xpression nee(‘ssary for maint.aining the 
security ” means, not the maintenance of a sulticieut 
security less than that agreed to be given, but the 
maintenance of the security created by the bill of 
salt'. & the security is maintained only wlum the 
.sul>.j(ict-matt(T of the charge, tlu‘- gi*autee’s title 
to it, & jireserved in as good plight condition 
as at tlio date of the bill of sale. If a stipulation is 
not n<‘cessary for the maintenance of t.he security, 
it cannot be made so by tlie agreement of the 
parties.- '-Furber v. Cobb (1887), 18 Q. B. D. 
494 ; 50 D. .1. Q. B. 273 ; 50 U. T. 089 ; 35 W. ii. 
398; 3 T. Ij. K. 450, C. A.; aff(/., on another 
point, (1880), 17 Q. B. D. 4.59. 

Antiotatvnnt : -Consd. Watson v. HtrieWand (1887), />C 
L. ,T. Q. B. r>9l ; Toploy r. Gorsbiu (1888). 20 Q. B. D. 
9r»0 ; Turner r. Gnlpaii (1888), .'>8 L. T. 940 ; (Jarpentor 
r. Been (1889), 29 y. B. D. 5(56. Distd. He Faxton, 
Hx p. l'op(‘ (1889), GO L. T. 428. Consd. Seed v. Bradley, 
(18941 1 g. B. 919. Reid. Blail»erg r, BcekoU (188G), 9 
T. L, R. 17 ; Bourne v. Wall (1891), G1 L. T. 590 ; Wcar- 
ilale (’oal (run Co. v. Bodson, 11894] I Q. D. 598. 

346. Insertion of wider terms than necessary — 
No power of seizure other than statutory powers.) — 

'rip' insertion in a bill of sale of terms agi-eed to 
by the parties for tlio maintenance of tlie security, 
hut which are not necessary for maintaining the 
security witliin 1882 Act, s. 7, does render tlie 
bill of sale void, provided power is not given to 
the grantee to seize th(‘ goods for d(4ault in the 
lierformance of any covenant or agreenumt not 
necessary for maintaining the sei'urity. — T oi»lev 
V. UoRSBiE (1888), 20 Q. B. D. 350 ; 57 D. .1. Q. B. 
271 ; 58 Ji. T. 312 ; 30 W. K. 352, D. (’. 

■tnnolalion PoUd. Hart-ison r. .Sliallis (1999), 25 T. L. B. 

Effect of proviso limiting power of seizure.] — 

See Nos. .309-372, 

B. Power of Seizure. 

Sec 1882 Act, s. 7. 

347. On default in payment— Of sum secured — 
6c payments for insurance.] — By a bill of sale, 


PART V. SECT. 2, SUB-SECT. 6. A. 

n. (Jovenant for repayment — Jnenvaistent vnifi terms of aurcement— Illiterate ffranUtr.]— CJhiustihon i\ Wakiikn, [1909] 
S, 11. g. 1 80.— AUS. 
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Bills of Sale. 


Seci, 2 . — Form of hiUs of sale hy way of sernrUy: 

Siib-seci, C, B,] 

the mtgor. agreed to iiisiire the jjroperty assigned 
in offices in London or* Westininsl er, to be approved 
by the rntgee., in default whereof it should be 
lawful for the rntgee. to in.sure add the premiums 
paid by liim to the security. The bill of sale 
empowered the rntgee., on breach of any of tire 
mtgor.’s covenants, to seize, etc., ^ also provided 
that the property should not be liable to seizure 
for any cause other than those specified in 1882 
Act, s. 7 : — Held : the bill of sale was not void as 
failing to comply with t.he stat.utory form. — 
FtTKUKR r. Ajjkry (1883), 1 Cab. cVr El. 188. 

348. ,]-"A bill of sale corit.ainod 

a st/ipulat/if)n that the grantor should insure the 
chattels, & pay the prtimiums, th«at in case of 
default the grantee might keep up the insurance, 
& that, all money expended by the grant.oe for that, 
purpose should be repaid on demand, & should 
be a charge on the chattels. 1^110 bill conft*i‘red 
a power of aeizur(N following the language of 
1882 Act, s. 7 (1), A it concluded with a proviso 
that the chattels should not be liable to seizure 
for any cause other than t.hose specified in s. 7 : 
— Held : the power of seizure was cx^nfined to 
default in payment of the principal A int.e)*est, 
& the bill complied mth the statutory form. — 
Huigos r. Pike (1892), 81 \j. ,T. Q. B.‘ 118; 86 

T. (i37, C. A. 

349. — & payments for rent, rates, & 
taxes.] — By a bill of sale, given by way of security, 
it was provided that, if the intgor. did not pay 
the rent, rates, taxes, A outgoings of the remises 
on which tin* goods assigned miglit. be within seven 
days after the same respectively became pa-yable, 
the. mtgees. might pay such rent, rates, tax (.*8, A 
outgoings, A all sums of money so pai<l by the 
mtgees.. with intenist thereon, should be charged 
on th(j goods assigned, A be recoverable in the 
same manner as the piincipal moneys A interest 
secured by the bill of sale. Tla^ bill of sale eon- 
t/iiiied a proviso that tlie goods should not be 
liable to seizure or to b(i t.aken jKJSsession of by 
tlie mtgees. for any cause ot.her than t hose specified 
in 1882 Act, s. 7 ; — Held : such bill of sale was void 
as not being in accordance with t.he stat.utory 
form. — BiAN(*ni v. Offou’D (1888), 17 Q. H. T). 
484 ; 55 I.. .1. Q. B. tS8 ; 2 T. L. IL 875. 

AnnoidtUnis : Polld. Jleal <S: Pcihenul Advance Co. r. 

(.Ut*arri (1.SSS), ‘20 G. IJ. 1). .SOI. Gonsd. Toplcy r. Corhbic 

(ISSS), 20 Q. I). IJ.")0. Refd. Turner r. Cidpan (1H8S), 

fiS L. T. :i40. 

350- — .] — ^By a bill of sale 

given hy wny of securit.y, it was pi'ovided that, if 
the mtgor. (lid not pay the rent, rates, taxes, A 
outgoings of the premises on wffiich the goods 
assigiu‘d might be within seven days after the 
same should riispectively become jjayable, tlie 
mtgees. might pay such rent, rates, tax(*s, A out - 
goings, A all sums of money so paid by the mtget;s., 
together with interest thereon, should In* charged 
on the goods assigm^d, A should he recoverable in 
th<^ same mannej* as the principal moneys A 
int.erest ; A it vva«s furt.her })rovided that t.he goods 
assigned should be liable t.o seizure for any of tln^ 
c.anses s])eciti<'d in 1882 Act, s. 7, but should not 
be liable* to seizure for any ot.h(‘j* cause* ; fJeld : 
such hill e)f sale^ was void, on the gi'ound that it 
containeul terms import.] ng a pf)WM*r of seizure in 
contravention eif s. 7. — Real A Ai>van(je 

Co. V, 0LEAH.S (1 888), 20 Q. B. D. 304 ; 57 I.. .1 . Q. B. 
184; 58 L. T. 810; 38 W. It. 258; 1 T. L. B. 
211, C. A. 

Annotdlions : — Consd. Toplcy v. ( ^orsbio (1888), 20 G- 8- lb 

350. Distd. liriggs v. Pike (1802), 01 L. .f, G- B. *118. 

Consd. Harrison i\ Slinllis (JOOO), ‘25 T. L. K. 001. Refd. 


Macoy v. (lllbcrt (1888), 57 L. J. Q. B. 461 ; Turner v. 

Ciilpan (1888). 58 L. T. 340. 

351. & all expenses.] — ^A bill of 

sale provided that the- grantor will regularly pay 
all rates A taxes A water rate A all outgoings 
whatsoever m res])e‘ct of t.he hemse A premises, 
in default of wdiicli the grant.e^e shall pay same 
A charge t.lie amount to t.he grantor A all expenses 
which lie may be put t.o, A wliich sums shall be 
added t.o A form part of tfiis secui'ity. The bill 
of sale also provid<»d that the goods should not 
be seized for any other cause than those allowed 
by 1882 Act, s. 7 ; — Held: the amount originally 
secureil was no longer the sum secured, hut that 
amount, or any bolancf! loft unpaid, together with 
any expenses incurred, A the hill of sale was void. 
— Macey y. (tIlbekt (1888), 57 k. .T. Q. B. 481 ; 
I T. L. K. 450, D. C. 

See., also. Nos. 391-303, 401-103, post. 

352. On bankruptcy of grantor — Whether power 
wider than statutory power.] — A bill of sale 
empowered tin* grantee to seize the property in 
case the grantoi* “ shall do or sullV'i* any mat.ter 
or thing whereby he shall become a bkpt.’^ - 
Held : that event w'as in suhst^ince t*qui valent to 
the event “ if the grantor shall become bkpt.” 
in which, by 1882 Act, s. 7, a granUio was permitted 
to seize under a bill of sale, A the bill of sale was 
not void. — Be M unday. Ex p. Allam (1884), 14 
Q. H. I). 43 ; 33 W. K. 231, 1). U. 

AnttoialionH Distd. (Ulroy r. BoA\cy (1888), 51) L. T. 223. 

Mentd. Be Smith. Ex p. Tarbuck (181)4), 72 L. T. 51) ; 

Hr Uoiuird, Ex p. TriiHtec (11)15), 85 L. .1. K. B. 31)3. 

353. T] — The grantoi* of a hill of 

sale agreed tlierein wdth the grantcie that in case 
the borroW(*r should at any time entoi* into 
liquidation for the benefit of, or compound with, 
his credit oi*s, tlie priruipal A interest should 
become immediat.(‘ly payable without t.hi* necessity 
for any demand of x>aynient, provided that the 
chattels assigned should not. he liable to seizui*i‘ 
for any cause other tlian tliose specified in 1882 
Act, s. 7 ; Held : the bill of sale was not in 
ao(;ordanc(5 with t he stat.utory form, A was void. 
— Baiih V. Kin(Jsfoiu) (1887), 58 k. T. 881 ; 3 
T. 1.. B. 524, J). O. 

Amuiliitwri : — Distd. (’artwrigbt r. Began, [181)5] 1 Q. B. 

1)00. 

354. .] — A bill of sale contained a 

proviso giving power t.o the grantees t.o seize the 
cliattels granted by the instrument if t.he “ rnt.goi*s. 
should take tin* benefit of any Bkpey. Act.” 
Bkpey. Act, 1883 (c. 52), enabhal a person not. 
only to become a bkpt. hut to elTect a composition 
witli his creditor's ; -Held : the bill of sale was 
had, as it conferrml upon the grantees t.he power 
to seize on the grantor taking ben(*fit of any 
Bkpey. Act, wliicli was a larger j) 0 W(*r than t-Juj 
statutory power to seize (conferred by 1882 Act, 
which w^as limited to the event of a grantor 
becoming a bkpt. - (liiJioY v. Bow*ey (1888), 
59 k. T. 223, D. C. 

355. .| — By a bill of sale t.he grantor 

covenant.ed that he would not do anything whereby 
he niight become a bkjit. or have execution levied, 
l>ut would preserve A keep the chattels safe as 
long as the money was unpaid, provided, t.hat if 
the grantor .should become bkpt., then tin*- chattels 
should be liable t.o seizure, or to be taken in 
]io.ssession, provided that the chattels A things 
should be held A possessed without any lot or 
hindrance from tlie grantee until same should be 
taken possession of by th(j grantoi; in consequence 
of the br€*.ach of any of (In* covenants, A that 
same should not be liable to seizure, or be taken 
possession of by tlie grantei) for any other cause 
than those specified in 1882 Act, s. 1 v—Held : 
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the covenant not t»o do any tiling whereby tlie 
grantor might become a bkpt., was necessary for 
maintaining the security. - -'Tfc Paxton, Ex p* 
Popp:j (1889), (K) L. 'P. 428, D. C. 

Annoiniion : -Expld. fiV Hiillook, Kx p. Wurd, U81P.)J 2 
Q. n. 517. 

356. On distress.] — By a l)ill of sahj tJie grantoi 
covenanted that }u‘ would not suller a (listn^ss, 
pi*ovide<], that if the grantor sliould suffer the 
goods to be distrained, them tlie chattels should 
be liable* to seizure, or to be taken in possession, 
provided that the chattels tV: thirigs should be 
held possi*Hsed without iuiy let or hindrance 
from the gi*ante(‘ until sanui should be t/aken 
possession of by the grant-t‘e in consecpience of 
the bi*each of any of tin* covenants, & tliat same 
should not be liable to seizure, or bo taken posses- 
sion of by the grantee fur ai»y other cause than 
those specified in 1882 Act, s. 7: Ifc/d : t;h<5 
covenant not to sulTer a dist;i*(*ss to be levied Wcas 
necessary foi* maintaining the security. -Re 
Paxton, Ex j). Por>K (1889), 90 L. T. 428, Ih O. 
Annotntiou : -Expld. iiV ItullocU, Ej' jj, Wurd, [1S9UJ 2 

Q. 0. 517. 

357. On fraudulent removal -Or on deteriora- 

tion & failure to replace.] .\ bill of sale, given 
as s(i(‘urity for rnonc'y, assigned to tb(‘ grant/oes 
tlui chattels spiieifieally dt‘scrif)e(l in a schedule, 
A which w<*r<‘ st.ate<l to bo tluMj bi a certain lionse. 
'Phe grantor coveTianted tli.at h<* would not. remove 
the chattels from tlic* j>r(‘mises where they (.lM*n 
were, without 14 h‘ previous consent in writing of 
th<‘ granl.(M‘s, A that he would md. ])ermit. the 
cliatt(*ls, or any iRut tluTcfif, to be destroyed or 
injured, or to (h*i(‘j‘ior‘at.e in a greater d<‘gre(* than 
they would di'teriorat.e l)y reasonabhi usi* wtiar 
thereof, A wouhl, when<‘V(‘r any of the chattels 
wei*(‘ desti‘oy(‘(.l, injur<*(l, oi* deteriorated, l‘ort»bwitli 
rc})laee, r<‘pa.ir, A make good tin* same ; A it was 
agreed that, in cas<* default siiould bo made by the 
grantor iu t h<* i)erformanci‘ of any of the covenants, 
all of which (Covenants Avere thereby doelartsi 
agi‘e<*d t.o 1>(‘ ne(;essaT*y for the mainbmance of tlie 
security tlwieby created, it- sliould be lawful for 
tlie grantees after any sueli default witliout 
notice, immediately or wlu*nev(‘r they sliould tliink 
tit, to stdze iV t.ak(‘ ])ossession of the chattels, A, 
after the expiration of five* clear days, to sell same. 
At. the end of the* deed vas a ])ro\iso that t.be 
(!batt(*ls should not i)(* liable to si'izure or to b(^ 
taken pfissession of ])y the grantees for any cau.si* 
other tlian those speeiti<*d in 1882 Act, s. 7 : 
Held : (1 ) t h(‘ covenant, to replace A i*(;pair art.ieles 
destroActl, injured, or det.(‘rio]*at.ed, was necessary 
for maintaining the s(‘<ajrity, A th<; bill of sah* was 
not void because pow<T was giv(*n to seize on a 
breach of t.liat covcaiant ; (2) t.be covenant not to 
remove tin* chattels witliout. the coiisiait/ of the 
granteixs, was necessary for maintaining tin; 
securitv. -PiiKiiPiR r. Cobb (1887), 18 Q. B. I). 
491 ; 5(> L. .). Q. B. 278 ; r><> B. T. (589 ; 85 W. B. 
398; 8 T. L. K. 450, (\ A.; on another 

point (1880), 17 Q. B. I). 459. 

Aii-Uoldfion s : —Cons^, Watson r. Siricklaiul (1S87), 
li. J. g. B. 594: Topley r. torshiu (1888), 20 Q. It. D. 
950: Turner a. Onlpan (1888), 58 L. T. 940: Carpenter 
r. Deen (1889), 29 Q. Ji. 1). 500. Distd. Paxton, H.f p. 

I ’ope (1889), 00 h. 'r. 4 28. Consd. Seed v. Bradley, 
118941 1 g. B. 919. Refd. Hlaiiieiff r. Beckett (I.SSO), 
9 T. B. B. 17 : Bonrn»‘ r. Wall (1891), 04 L. T. 590 ; Wear- 
dale (\»a.l «S: Iron Co. r. Hctdsori, | 18941 1 Q. B. 598. 

358. -.] — By a bill of sale the grantoT 

covenanted that he AA’^ould not-, witliout c<jnsent.. 


remove, or suffer to be removed, any of the 
chattels, or do or sntTer any act or thing whereby 
they inight be i)rejijdi(*ially alTected, f>rovidcd, 
that if the grantor should fraud nl(‘ntly ixdnove the 
chat.t(*ls or sulYer them to he I’cmoved, then the 
cihattels should he liable t.o seizure, or to he taken 
in poss(‘ssion, provided that, the eliattels things 
should be held &; possi‘ssed without any let or 
hind ranee from the grantee until same, should be 
taken possession of by the grant.ee in (*ousequence 
of the bread i of any of the covamants, iV that 
same should not be liable to s<‘izLii‘r‘, or be taken 
possession of by the granteti for any ot.her cause 
than those specified in 1882 Act, s. 1 \ Held : 
the covemant not. to rinnove the goods, or sulTer 
them tx) he removed, or do or sulTer any act. 
whereby they might. b(^ prejudicially affected was 
necessary for maintaining the si‘curity . — Re 
Paxton, Ex p. Popk (1889), 00 L. T. 428, D. C. 

Anaolation Expld. lie Bullock, Kj: p. Ward, 118991 2 

g. B. 517. 

No express power of seizure .] — See 

Nos. 397 too, poHl, 

359. On non-production of receipts — After de- 
mand in writing.] A hill of sale provided that 
if the rnt.gor. should not. without I’easonable 
excuse upon demand in writing produce to the 
mtgee. the Inst. JH‘ceipt.s of the mtgor. for rent, 
rat.es, A. ta.xes, or tlie jxdicy of insurance, or the 
ri’ceipt for the cuireut. i)remmms theriion, it. 
should be lawful for the mtgee. t.o entei* tV; seize 
tlie eliattels. The bill ol‘ sale also provided that, 
the chattels should not. he lialilo to seizure or to 
be taken possession of by the intgf‘e. for any 
causes other than those specified in 1882 Act, s. 7 : 
— Held: the bill of sahi Ava.s good. Dufb 
Valentine (1883), Bitt. Hep. in Oh. 115. 

360. ,] — By a bill of sale the mtgor. 

agreed on demand in wilting to produce* & sliow 
to tln^ mtgee. the receipts for the* rcnit., rat(*s, cV: 
taxe’s. 7^he hill of sa.li* empoAV(*red the mtgee., 
on hrea.eh of any of the mt.gor.’s ooA’enants, t.o 
seize, h al.so provi(h‘d that the property should 
not be liabh* to seizure* for any cause ot.her than 
theise* sp(*enfied in 1882 Act., s. 7 : -Held: the* hill 
of sale* was ne>t. voiel, as failing to cempdy witli 
the statutory feirni.— 1 '''i’KBEb r. Abbey (1883), 
1 Pah. A. EL 180. 

361. — .] — A hill e>f sale, giveni as 

securit.y foi* money, assigned to the* grant.ees the 
chattels spe‘eitically described in a schetlule, A: 
which AV(*re* stated to be t.he*n in a. ce*rt.aiu henise. 
The* grantor covenanted that he* weiuld, on demanel 
in writing, produce* to the* gi*an(.ee^s Ins last i*eceipt. 
or re’ceipts for the rents, rates, <V t.axe*s in j’cspe’ct 
of tlie premises where* the* e*}iatte*ls tlie’ii wt*i'e* ; 
A- it Avas agre*e*d that., in case default slioulel he* 
made by the* grant.eir in the ])erfoi‘nianc«* of any 
of the* covenants, all of which co\"enants were 
there 'by declared ik. agree *el t o he nece*ssary fe ir the 
maintena.nce* of the se»e*urit.y t.here*hy cj*e*aled, it 
shemlel he* laAvful foi* t.he gi*anl.ees after .any such 
default AATthout notiea?, imm(*diat.e*ly ea Avlie*neA'er 
t.liey sjiemld think tit , to se‘ize A take* })ossi*ssion ed’ 
the eliattels, aft.er the expiratiem of tha* cle*ar 
days, to sell same*. At. the e'lid eif the* elee*d was a 
preiAuso t-liat tliei ehatte*ls shoiilel ne>t bei liable t.o 
seizure or t-o he* taketn possession of by the* grante*eH 
for any eaiisei ot-lu*r tlian t.hease* sp(*citied i;i 1882 
Act , s. 7. Semhle : the* im(pialifie*<i covenant to 


PART V. SECT. 2, SUB-SECT. 6. 

B. 

358 i. On fwiuluh nt rnnoval - Mort’ 
gage oj stoch'iv-trodf- JV/utf g<Htti« c./- 
cepted .]- a cliattel intge*. of tliu 


Htock -In -trade fk. ImHinoKs elVeedK of a 
Irnder there was a proviHo to the e'lVect 
that if the mtiytn*. should attempt to 
Hell en* dispone of the saiel gooels llic! 
nitjfeo. take po8s<*ssion of (Ik* 

same hh in case of default of paynuiiit : 


— Held: this proviso only prohibited 
the sahJ of Koods other than in Uio 
onlin.'iry eourse of busliu‘ss. — D kiiiuck 
e. Asii1)()\vn (1887). 15 8. O. B. 227. — 

CAN. 
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Sect, 2 . — Form of hills of sale by way of semriiy : 

produce the roc(»ipis for rents, rates, ^ ta.xes on 
deruand was necessary for maintaining the 
security.— FuiuiEit v, Cobh (1887), 18 Q. B. 1). 
41)4 ; nti J. B. 273 ; 50 L, T. 081) ; 35 W. II. 
31)8 ; 3 T. L. B. 450, (’. A. ; affy., on another 
point (1880), 17 Q. B. D. 451). 

^mio^a/iorw : - Consd. Watson v. Strickland (1887), r»fi 
1j. .1. Q. B. 594 ; Topley v. Corsbic (1888), 20 Q. B. D. 
.‘150 ; Turner v. Oulpaii (1888), 58 li. T. :M0 ; Carpenter 
r. Deon (1889), 23 g. B. 1). 5(I(t. Distd. Ue Paxton, 
h-T p. l*opH (1889), GO JL. T. 428. CODSd. Seed r. Bradley, 
11894] 1 g. B. 319. Retd. Blaiberp; v. Bocketl. (1886 ),‘h 
. L. Jt. 17 ; Bourne v. Wull (1891), 04 L. T. .530 ; Wear- 
dale Coal 8c Iron Co. r. Hodson, 11894] 1 g. B. 598. 

362. After verbal demand.] — By a bill 

of sale the grantor covenanted that slio would 
didiver to the grantee tJl(^ receipts for rent, rates, 
& taxes, in resp(*ct of tlie preniist*s on wliich the 
goods as.signed niiglit- t)e, when demanded in 
writing or otherwise, & it was provided that the 
chattels assigned should not be liable to seizure 
for any other cause than those specified in 1882 
Af;t : — M cld : the bill of sale could not bo sup- 
posed, inasmuch as it enabled the grantee to 
sfdze the goods upon a failure by the grantor to 
produce the receipts for rent, rates, & taxes, after 
a verbal demand. — D avis Bubton (1883), 11 

Q. B. D. 537 ; 52 L. J. q. B. 036 ; 32 W. B. 423, 
C. A. 

— Distd. Duff r. Valcutine, [1883] W. N. 225. 
Folld. JF WilliarnH, e:x p. I'oarcc (1883), 25 tni. 1). G5G. 
Dlstd. HufrlicH V, Little (188(5). 17 g. B. 1). 204 . Apld. 
Myers r. Klllott (188G). 1(5 g. B. 1). 52(5 ; Hoc r. Mutual 
Loan Fund Assoen. (1887). 5(5 1^. T. (531. Refd. Barr r. 
Kinersford (1887), 50 Jj. i'. 8(51 ; Liiiulcv a. SiiiiriiouH 

’ Turner v. t^ulpan (1888), 58 L, T, 
.510. Mentd. Hammond v. Hoekinjr (1884), 12 (). B. 1). 
291 : Melv illcr. Stririfiror {1884). 13 g. B. 1». .392 ; Huberts 
V. Bobnrts (1881), 13 g. B. 1). 791 ; Thorpe r. Crofreeii 
(1885), 55 L. J. Q. B. 80 ; Consolidaled Credit Mortjcajre 
C-orpn. V. (iOHuey (188(5), 51 L. T. 21 ; ColdHtrom r. 
Tallermann (188(5), 17 g. B. D. 80; Ilaslcwood r. Con- 
solidated Co. (1890), GO Jv, .1. g. B. 12 ; Weurdale (V»al ^ 
Iron tJo. r. Hods(Ui (1894), 9 H. 844 ; Saunders v. White, 

( 1902 J 1 K. B. 472. 

363. — 


-.] — The grantor of 


a 


bill of 

sale agreed that during Die continuanee of tin* 
security he would, on demand, produce his last 
receipts for rent, rates, <fc taxes, iV would keep the 
assigned ehat.tels insured, &, on ile.mand, produce 
to tlie grantee the current/ n'ceipt/ for such insur- 
ance, & that, in c.ase t/lH‘ boi'rower should at tiny 
time make default/ in ptuTormanee of any of the 
covenants, t/he principal intc^rest sliould b(‘Come 
immediately payable without the necessity for any 
demand of payment, provided that the' chattels 
a^^^sigiied sliould not be liable t/O seizure for any 
cause other than those specified in 1SS2 Act., s. 7 : 
■" -Held : the bill of sale was not in accordance 
with the statut/ory form. -Babb v. Kinoskohd 
(1887), .50 T.. T. 801 ; .‘5 T. L. B. 521, 1). 0. 
/innofaiion Distd. CarUviiirht r. Hcgnn, |1895] I Q. B. 900. 

364. .] — ^By a. bill of sale the graritc^r 

covenanted t.o produerj “ when called upon ” tlie 
last receipt, for t.lu^ rent, ra.t(*s, A. taxes of the 
premises where tlie ehattds were, A t/he deed 
provident that the chat/tels tlu^reby assignenl should 
not be liabii^ to seizure or to bo takmi pos.session 
of by t/he grantee for any cause otlier tlian those 
Rpeeified in 1882 Act, s. 7, the sect, being set out, 
&. then followed a furt/her iiroviso that if t/h(^ chat/t(!ls 
therc'by assigned should be seized or taken pos- 
session of by the grarit.ee “ in consequence of the 


breach of any of tlie covenants therein contained,** 
he should be at liberty to sell same. The trustee 
in bkpey. of the grantor contended that the bill 
of sale was void because the second proviso 
enabled t he grantor to seize on non-product-ion of 
receijits for rtuit, etc., on an oral demand, whereas 
the Act required the demand t.o be made in 
WTiting : — Held : the deed considered as a wliole 
substantially complied with the Act, &. was 
valid.— A*6' Bttllo(TC, Ex jy. Wabd, [181)f)J 2 
Q. B. 517 08 L. J. Q. B. 953 ; 81 L. T. 208 ; 

18 W. B. 40 ; 43 Sol. .To. 045 ; 0 Mans. 307. 

No express power of seizure .] — See 

Nos. 301-390, post 

365. On grantor allowing himself to be sued 
for Just debts.] — ^By a hill of sale the mtgor. 
agreed not to permit or suffer' himself to he sued 
for any debt or debts justly due or owing. The 
bill of sale empowered Ihe mtge(\, on breach of 
any of the mtgor. ^s covenants, to seize, also 
provided that the propert.y should not be liable 
to srizure for any cause otlicr than those specified 
in 1882 Act, s. 7 ; — Held: the bill was not void 
as failing to comply with the statutory form. — 
Fobbeb. v. Abbey (1883), 1 Gab. & Rl. 180. 

366. Right to break open doors & windows.] — 
Wliere a bill of sale of furniture empoweix'd the 
gr’antec to ent(;r the grantor’s house ik, seize the 
fiirrdtiu'o, as scheduled, in case of default, ^ the 
grantee broke into the premises in his absence : 
— Held : a bill of sale could only give the right of 
entering upon the premise's in a lawful mann<*r A. 
not otlierwise. — W jnnall v, Sfmmon.s (1880), 2 
T. L. B . 431. 

367. Express power.] — An oxj>ress 

power was given in a bill of sale to seize the 
chattels for* any of the causes spocili(‘d in 1882 
Act, s. 7, but for no other cause, A:, for that. })ur- 
pose f/O break open the doors windows of the 
premises where the chattels might bo:- field: 
the bill of sale was not made void by s. 9. — He. 
Mobbitt, Ex p. Official Receivich (1880), IS 
Q. B. J). 222 ; 50 L. ,1. Q. B. 139 ; 50 G. T. 42 ; 
35 W. R. 277 ; 3 T. L. B. 200, C. A. 

Annotntitntfi Mentd. Calvert, r. Tlioinas (1887), 19 Q. B. D. 
201; Uc Cleaver, Kx jt. HawlingH (1887), 18 g. B. D. 
489 ; Limile.v' V. SimiiionH (1887), 34 (li. 1). (598 : WatkinH 
r. Evans (1887), 18 i). B. 1). 38G ; Devorcros r. Sandeinuii, 
Clark, 1 1902] 1 Ch. 579 ; Tiio Niiwhow, 1191(5] 1*. 221. 

368. .] — A bill of sale i>f })erson€al 

cliattels contained a power, in case the gra-ntee 
became entitled t.o seize the eliallels, to break 
o)>en doc)r.s A: windows in order to obta.in admission : 
— Held : the bill was not void, as failing to c<)m])ly 
with the stat.utorv foi*m. — Gumlev v, Simmon.s 
(1887), 34 Ch. D. 01)8 ; 50 G. .1. Oh. 329 ; 50 L. T. 
134 ; 35 W. R. 422, C. A. 

Anntdntioyi : — Mentd. Jtc Wood, Ex p. AVoolfi [1894] 1 
ii. B. (505. 

369. Proviso limiting power — Effect of inserting 

— Whether invalid bill cured.] — ^By a bill of sale, 
the gj'.antor, in consideration of £30 casli A £10 
by wjiy f)f bonus, assigned certain clia.ttels by way 
of security for payment of £40 A: interest Diereon 
at 5 per cent. 3’he deed contained th<* following 
covenants Ac provisions; (1) to ]>ay tlie £10 
forthwith ; (2) to produce receijd.s for rents, 

rates, Ac taxes forthwith ; (3) not l/o do anyt-hing 
whereby he should become bkpt.. ; (4) power to 
tlie granl/(^e to seize goods, Ac that t/he grantor 
would not remove same ; (5) power to seize if 


367 i. liiuhl to break open doors cC* 
vHndov's — Express p<mer.\~~A licentiO 
containtid iu a bill of sale to break & 
enter tbo gruiitor'K premisoH 8:, to seize 
tbe g(H)d8 on default tn j)ayn)cnl., iw an 
easentlal part of the do(*uTiienl, qud 
bill of 8ule, & fallH with It, If the bill of 


sale bee.oincR void.— Bt.aok r. Zkvkn- 
nooM (1880), (5 V. L. IL 47;5.—AUS. 

367 ii. <£• viiolcnex.] 

A elaiiMo In a bill of Hale gave leave In 
tin hfdder on default In paynnnit by 
t he giver thereof, to enter & if necoHsary 


break into the lat.tcr’H pnnniHCH & take 
poHfle.SHioii of the Koods -.—lleld : tbo 
liolder was entitled to ent(!r with force 
& vi(»IeTice to recover tiui goods, pro- 
vided no more violence was iiHcd than 
wuH ncci'iSHury. — A huott v. Nkw 
S otmi Wali?:s Mont pk PfKTK Co. 
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execution should be or should have been levied ; 
(6) i<o relinquish & retake possession ; (7) to pay 
5 per cent, on all money due by way of commission 
for expenses of taking possession other expenses. 
The deed contained a proviso incorporating 
1882 Act, s. 7 i—Hcld: the instrument was void 
for not being in accordance with the statutory 
form, <te the invalidity of the provisions could not 
be cured by the proviso incorporating s. 7. -Rc 
Williams, Ex p. Peaiicp: (1883), 25 Oh. I). (150; 
53 L. J. (^h. 500 ; 49 L. T. 175 ; 32 W. It. 187. 
Aiinotnthnis : — Mentd. Alolvillo r. Striiipror (1884), l.‘*i Q. B. I). 
: Huf?hoy v. LitUe (1880), 17 Q. B. JJ. 204. 

370. ; .]SewMe : if a bill of 

sale contains a power to seizij in an (ivent not 
authorised by 1882 Act, the insertion of a proviso 
that the goods shall not be liable to seizure for 
any cause other than tliose specified in s. 7 of t.he 
Act will not render the de<ul valid. — v. 
(k)Bii (1887), 18 Q. Ik I). 494 : 50 L. .1. Q. H. 273 ; 
50 L. T. 089; 35 W. 11. 398; 3 T. h. K. 450, 
(\ A. ; nf/f/.f on another ])oint (1880), 17 Q. Ik I). 
4.59. 

AnuntalUms : -Reid. Topluy r. (Au-.sluc (1888), 20 Q. B. ]). 
li.'iO ; Turner v. (_Uili)aii (1888), liO W. Jl. 278. Mentd. 
Blaibeiv r. Bockelt- (188(5), 8 T. L. Ik 17 ; Watson v. 
Strickland (1887). .'>(5 L. .7. Q. B. .'iOl ; (Carpenter r. Dccn 
(1889), 28 Q. B. I). .'•(50; /iV Paxton, Kx p. I'ope (1889), 
(50 L. T. 428 ; Bonriio v. Wall (1891), (51 L. T. .'illO ; S(mm1 
V, Bradley, I189JJ 1 i). B. 819 ; Wcardale (’oal & Iron Co. 
r. ilodsnii, [1894J 1 Q. B. .598. 


371. 


-.] — -A bill of sah^ provided 


tliat if the gi'antor sliouldmak(‘ default, in payment, 
or in perf('i*manee of any cov(‘nant neciessary for 
maintainitig tiie security, or should bi‘come bk]>t., 
or siithd* t.lu* goods to he distrained, or should 
fra.U(hdontly remove or sutler t-lxon t.o i)(‘ !•elnov(‘d, 
or should not. witliout. ivasonahh* e.xeuse produe<‘ 
rcH’.eipts, or if execution should have* b(‘(‘n l(‘vied, 
tluMi in an> one of sucli cases the chattels should 
be liabl(‘ t.o seizur(‘, or t.o In; t.ak(‘u in posse.ssion, 
provided tliat tin* ehatt.els iV: t.iungs should he 
liehl iV possessed without, any let or hin<lran(;<‘ 
from t.ln; graiit.ei* until same should be t.aken 
po.s.s<‘ssi()H of ])y t.lie gra.iit.ee. in (;on,S(‘(iueiice of 
th(‘ hr(*aeli <d’ a.uy of tJie covenants, cV t-hat same 
should imt h(‘ liable to seizur(‘, or In* taken ])osst*s- 
sion of by t-lx* grant.ee for any ot.lx'r cause than 
t-hose s]n‘eitj(*d in 1 882 Act, s. 7 : Held: the 
second pr(>viso did not. authorise a seizure for 
matters olije.r tha.ii those contained in s. 7 of tlx* 
Act, A' the hill of .sah* was rx)l. void.- Jlc Paxi'on, 
Ex p, PoPio (1889), 00 L. T. 128, I). (1. 

— Expld. /»V Btilloulv, Ex %>. Ward. 11899] 2 

cy B. ;»I7. 

372. - — Effect of omitting — Whether bill 
void.] — ; a. hill of sale would be void 
wirxdi oiiiit.t.ed tix; proviso referring to 1882 Act., 
s. 7, although tlx* omission would not alter tix' 
legal elTecl- of tix* document, in t-lx* slightest degree 
or mislea<i any body (Lord M.\cna(U1Tp:n). — 
Thomas r. Jvicllv (1888), 13 Ap]). (ja..s. 500; 
58 L. .1. Q. Ik 00 ; (>0 L. T. 1 14 ; ,37 W. II. ,353 ; 
4 3\ L. JL 083, 11. L. ; afftj. S. V, suh nom. Kelly 
Ck). V. Keli.ond, 20 (^. Ik I). 509, (1. A. 
.innotatiou^'i : -'Retd, lie Hcsclt.xu), Woodward r. llo.seltine, 
[1891] I (’ll. 4(54. Mentd. Bonchct.to v. At.teiibormijrh 
(1887), 9 T. ]j. Ik 818 ; 'I'ailby r. Ollieial IU*rc'iv(T (1888), 
13 App. Cas. .523 ; lla.ddoTi, ]5c*st r. Oppcnlieiix (1889), 
fid 1^. T. 9G2 ; ParMoiiri r. Oraiid, Coiil.soii r. Dicknoii 
(1890), 2,5 g. B. U. 110; Bird r. Davey. 11891] 1 g. B. 
29; ll(*selt,iiu‘ v. SimiDoiLS, 11892] 2 Q. B. ,547 ; Jiv 
Tweodale, Ex p. 'rwccdalo, [1892] 2 g. B. 21(5; Seed v. 


Bradley, [18941 1 Q. B. 319; Peace v, Brookes, [18951 
2 Q. B. 451 ; Sims v. Trollope (1890), 75 L. T. 351 ; De 
Braam v. Ford, 11900] 1 Ch. 142; Lysoiis v. Knowles, 
Stuart V. Nixon vS: Bruce, 11901] A. C. 79 ; Saunders v. 
White, [1902] 1 K. B. 472; (.’oates v. Moore, [1903] 2 
K. B. 140 ; M(xirmaud r. L(! (iluir (1903), 51 W. Ik 589 ; 
Ball V. lluut, [1912] A. (J. 4 9(5 ; By an r. Oeeaide Steam 
Navigation Co., O’ConinOl r. Same, Stsalon r. Same, 
O’Brien v. Same, [19M J 3 Iv. B. 731 ; Brandon Hill v. 
Lane, 11915] 1 K. B. 250 ; BiirchoU v, Tlxmipson, |1920J 
2 K. B. 80. 

Whether seizure justlfled .] — Sec Part VII., 
Sect. 2, sub-sect. 2, A, post. 

C. Power of Sale. 

373. Before expiration of five clear days.] — 

A bill of sale, given by way of securit y for payment 
of money, cont.ained an agr(*t;inent by th(i grantor 
to 7 >ay tile sum advanced A interest upon demand 
made in writing, A gave; power to the grantee to 
.seize A .s(‘ll t.he goods on default in paymimt on 
demand in writing : -//(’/(/ .* the bill of sale was 
void, on the ground that, it gave power to sell on 
default in paymi*nt on demand without waiting 
for live clear days as required by 1882 Act, s. 13. 

- -lIlO'niEKlNlJTON r. (iROOME (1881), 13 Q. Ik 1). 
789 ; 53 L. .1. Q. Ji. 57(3 ; 51 L. T. 412; 33 W. II. 
193, C. A. 

Aiuintation» : -Mentd. Bishop r. Beale (1881), I T. L. Ik 
140; (.'lemsoii v. Townsend (1884), Cn.b. A" El. 118; 
Sibley lliggs (188.5), 1.5 l^. B. D. (519; /iV Barber, 
Ex p. Stanford (188(5). 17 g. Ik J). 259 ; JIugheK r. Jdltlo 
(188(5), 18 Q. B. r>. 32: Maekay r. Merritt- (188(5), 31 
W. Ik 433 ; Lnmloy Simmons (1887), 34 (^li. IJ. (598 ; 
Fnrnivall r. Ilndsen (1892), (58 L. T. 378 ; De Bmam r. 
Ford (1899), 81 L. T. 5(58. 

374. At valuation.] -A power given to 
grantee of a hill of sale to sell the goods “ or to 
l(ave them valued, A to ])urchase them at sueh 
valuation, A receive the trx>ney to arise from such 
sah; or valuation ” is rx)t a term for t-hi* mainten- 
ance* of the security A a bill of sah* whicli conta-ius 
a clause giving sueh power is void. — Lyon v. 
Mobius (1887), 19 Q. K. I). 139; 59 \j. .1. Q,. Ji. 
.378 ; 59 L. T. 915, 1). (’. ; affd., without touching 
this point, 19 Q. Jk l>. 149, (\ A. 

Annotations : — Consd. Lonnie i\ Wall (I8‘)l), (51 L. T. 539. 
Retd. Peaei* r. Bi’ooUi's, [189.5] 2 Ik 151. Mentd. 
Fiehl V. Hivinglon (1889), 5 3'. L. Ik (512; Itv 'rurn, 
11893] 2 Ch. 280; Van La.un r. Baring, [19031 2 K. B. 
277. 

375. By private treaty or auction — On or off 
premises.] — ^A bill of sale couLiined a clausi* giving 
t.be granti*e “ power t-o sell the goods by ])i*ivate 
treaty or jiuhlic auction on or olT the i)r(*mises ” ; 
— Held: t-lx* clause was a clause; necessary for 
1-he ma.int(‘nance of tlx; security, A did not vitiate 
t-h(* bill of sale. — llouKNE v. WA7..L (1891), 94 L. T. 
530 ; 39 W. Jl. 510 ; 7 T. L. II. 428, I). 0. 

376. Power given by Conveyancing & Law of 
Property Act, 1881 (c. 41) — Whether applicable.] — 
A bill of .sale given t-o secure payment of money 
provi<l<‘d that tlx; mtgees. or their agents might 
at. any time, for any of tix* causes si)i*cilied iri 
1882 Act, s. 7, without notice, take possession of 
the a.s.sigru*(l chatti‘ls, A it; was also pi*ovided tiiat 
the power of sale (;orifei*r(-‘d upon the mt-gees. by 
(kniveyancing A- liaw of J^roperty Act-, 1881, 
should b(‘ exercisable by them as if s. 20 th(‘reof 
wen* not ena-ct-ed : — Held : the bill of sale was in 
accordance wit-h the statutory form on t-lie grounds : 
(1) ((k)TTON A Lindlioy, L..LL) the jiower to seize 
the el\att»(‘ls given by the bill of sa-h*, being a provi- 
sion for tlx; maiut<;naiice of the seeurity, was va.lid, 


(1904), I 8. U. N. S. W. 330. — 

AUS. 

o. — Aund of oronU'c Not dis- 
ax//x»n7y/. j— By it loll of kuIo 
of furniture in a dwelling-house, power 
was given to tho grant-eos A thoir agent 
or agents, in a certain event, at any 

J. — VOL. Vll. 


time or Urnes thereafter to enter in A 
upon tlx; dwelling-house A seizi* lA sell 
the furnltnro. The event having 
happened, the grantee’s agent came to 
th(» dwelling-house A demanded a<l- 
iiiit-taiiec by the liall door, A this having 
been refused, lie effected an c'litranee 
by opening a window, A then made a 


floizurt; :—Hcld : his entry was illegal 
A- rmt justitlcd by the power of entry 
eontained in the hill of sale, the agent 
not iiaving diseloscd his authority or 
Hlate<l tJio ])urp(>se for which he de- 
mandtHl adiuitt-une-o. — Ahkinh v. 

(180(5), 15 L. T. 84. — IR. 

F 
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Sect, 2 . — Form of bills of sale by way of security : 

SuJt)-sfci.Q,_(:\, D, A\] 

& the bill of sale conferred upon the rntpceos. a 
power of sale upon takiog possession of the 
chatt^'ls, subject to 1882 Act-, ss. 7 & 13, the 
power of sale given by the above Act of 1881 did 
not apply, so that/ the provision in the bill of sale 
which ciToneously assumed that that power of 
sale did apply, & excluded the o])oration of s. 20 
of that Act, was superfluous, Avhf‘re a stipulation 
was for the maintenance of a .security, the mere 
fact/ that provisions wej*e in.se pt('d which were 
invalid, but/ were not contrary to any <*xpr(^ss 
provision of 1882 Act, did not mahe tlie bill of 
sale void ; (2) (Loud Ehheu, M.IJ., A J^opios, L.J.) 
the eJlect of 1 882 Act was t(.) exchidt' the applica- 
tion to hills of sale und(‘r it- of t he ])ow(‘rs of .sale 
given to mtgees. by the above Act of 1881, but 
the importation into the hill of sale of those 
powei*s of sale unfettered by s. 20 of that Act, 
did not alter t/he leg^ll effect c)f the statutory form 
of bill of sale, inasmuch as under the statutory 
fonm a power of sale might, be expressly given to 
the mtgoe. as a sti])ulat.ion for t/he mai ritenari(^(^ of 
the security, so that upon taking po.ssession of the 
chattels the mtgee. would f»ossess an irnidied 
power of . sale, subject- to 1882 Act, ss. 7 A 13, 
A 1882 Act itself gave powei’S to take possession 
of, sell, or redeem tlu‘ chattels assigned, A tho.se 
powers ne(‘d not be inserted in t/he statutory form. — 
Fe Momtm', F.v /). Obticiai. ItEciavEU (*188(]), J8 
Q. B. j). 222 ; L. J. Q. B. J39 ; L. T. t2 
35 W. B. 277 ; 3 T. L. K. 200, V, A. 

AmwUUions : — CoDsd. Culvert r. Tlioinas (IHH7), 10 Q. W. 1>. 
204; Waf/kliiH v. Evaiin (1K87). 18 Q. U. !>. OSO. Refd. 
lie CloHver, E.r p. IlawlingH (1SH7), 18 Q. p. I). 4 80 ; 
Lumley v. Siniiuon.s (1887), :14 (’li. I). <108. Mentd. 
Dovergen v. San<leinai), Clark, 11002] 1 Ch. ^70 ; The 
Niiigehow, flOIOJ 1\ 221. 

, 377. .J— A bill of sale, given as secu- 

rity for money, w^as in the statutory form, except 
that the mtg<?. debt, instead of being made payTible 
by instalments, waaS made payable, witii interest, 
in one sum, a month after the date of the deed, 
A there was a covenant by the grantor, in case the 
principal mon(*.y should not he th<‘n p.aid, to pay 
interest half-yearly on the priueipol money 
remaimng unpaid : — Held : (1 ) the hill of sale was 
valid, A, interest being in arrear for iiKjre t-han 
two months, the grantee Jiad ])ower to seize the 
chattels, A- to soil tluiin after the expiration of 
five days from tlie seizure ; (2) (Bow ion A Buy, 
L.JJ.) the power of sale was conferred by the 
abov(^ Act of 1881, s. Ifi, subject to the restric- 
tions imposed by s. 20 of that- Act, A by 1 882 Act, 
s. 13 ; (3) (Loud Esheu, M.B.) the above Aet- 
did not apply, but t-here W'as an implied jiOAver to 
seize A sell under 1882 Act. — WA'naNS Evans 

(1887), 18 Q. B. 1). 380 ; 50 h. .1. Q. B. 200 ; 50 
T. 177 ; 35 W. IL 313, (k A. 

Annotatwn : — Gonsd. Calvert r. TIiohuih (1887), li) (J. 11. 1). 
204. 

378, ,] — The provisions of t-he above 

Act of 1881, with regard to power of sali^, an; not 
incorporated by th(‘ statut-ory form given by 
1882 Act. — C alvert Thomas (1887), lU Q. B. I). 
204 ; 50 j^. J. Q. 11. 470 ; 57 L. T. 441 ; 35 W. U. 
610 ; 3 T. L. Jl. 084, C. A. 

Annobdiona : — Refd. E.r p. Wickens (1808), 07 Tj. .1. O. IL 
007. Mentd. Macey v. Gilbert (1888), 57 L. .1. g. 11. 401. 

379. Term relieving purchaser from inquiry - 

As to grantor’s default.] — A bill of sale contained 
a reservation to the grantee of a ])ower of sali^ 
which concluded as follows : A upon any such 

sale the j)urchiiscr shall not be bound to see or 
inquire whether any such default has been made 
as aforesaid ; that was an addition to 


the statutory form, A the bill of sale was void. — 
Blaiberg V. Parsons (1880), 17 Q. B. D. 336 ; 
suh 7iom. Parsons v, Hargreaves, 55 L. .1. Q. B. 
408 ; 34 W. B. 717 ; 2 T. L. B. 700, D. O. 
Annoiaiion : — Apprvd. liJaihei*g i>. Beckett (188(>), 18 Q. 11. D. 

DC. 

380. .]— A bill of sah* contained 

pow'et*s for the grantees, upon default being made 
by the grantor in payment of any of the sums 
secured, to enter upon the premises A seize A sell 
the goods assigned, A a stipulation that upon any 
such sale the p>urchaser should not b<i bound to 
sec or inquire whether any such dtdault/ had been 
made --//c/d ; such stipulation Wfis not for the 
maintenance or defeasance of the security, A the 
effect of the stix)ulat/ion wtxs to alter, to the pre- 
judice of the grantor, the legal right.s which 1882 
Act A the statutory form wen; intended to secure 
to him, A the bill of sale was void as not being in 
accordance with the form. — B latherg v, BectvETI’ 
(1880), 18 Q. B. I), m ; 50 L. .1. Q. R. 35 ; 55 L. T. 
870 ; 35 W. B. .34 ; 3 T. I.. B. 17, C. A. 

381, As to application of purchase-money 

by grantee.] — A provision hi a bill of sale that the 
receipt of the mt-gee, shall be a sufficient dischai’ge 
to a purchaser of the ehatt(;ls assigned, who sliall 
not be required to see to the application of the 
purchase-money by the mtgee., is not in accordance 
with the statutory form, as it substantially a-lters 
the relation betw^een t-he grantor A grantee. — 
Gibus v. Pailsons (1887), 22 L. .1. N. (\ 90, 1). (k 


i>. TeriHS for yipplicntion of Frocevds of Sale. 


382. Retention of principal & interest — & costs 
of maintaining & realising security.]— A bill of 
sale of Jiousehold furniture contained a elaus(‘ 
permitting seizure A sale in certain events, A an 
agreement that the gianU'c aft>(;r th(» .sale might, 
retain out of the sale money the principal A int er(‘st 
due A the cost of discharging any distrc'ss, e\(;cu- 
tion, or other incumbrance on the chat-tels, A of 
their removal, warehousing, valuing, or sale: 
Heki : tlie stipulations in t he deed j'c'lated eit her 
to the maint/enance or t-he r(;alisation (4 the 
security, A the deed w^as substantially in con- 
formity with the statut/ory form, A wtus valid. — 
OoNSOLniATlOI) (ilEDlT (\)RrN. V. Go.SNEV (1885), 
10 Q. B. D. 24 ; 55 L. .1. Q. B. 01 ; .51 L. T. 21 ; 
34 W. B. 100, L). C. 


A nrudeUi one : - Consd. Blaiberg: v. Beekotl- (I88r»), bii 
L. J. g. B. 3.5 ; J>ivorpu()l (Jonmiorclal InveHtmeni Soc. v. 
HicbarilHon (188r>L 2 T. L. ll. GC2 ; Luniloy v. 8ijnMioiiK 
(1887), 31 (Ui. i). (JDS. Reid, lie JMorrill, Ex p. Olbeial 
Receiver (1886), 18 Q, B. D. 222. Mentd. Blaibere: v. 
J»arHonR (1880), 17 g. B. D. 336; He (Meaver, Ex p. 
RawUntJTH (1886), 5.5 L. ,1. g B. 455; Hadden BchI- v. 
OjipciiUeim (188D), 60 L. T. 962 ; Sei'd v. Bnulloy, [J8D4J 
] g. B. 31‘J. 

3g3, ^ of ])rovided that 

the mtgees. shoidd retain out- of the pro(;eeds of 
sale the principal A interest- due, togetlu'r with ah 
ox])onses incurred in entering upon the premises 
A discliarging any distress, execution, or incum- 
brance upon the chattels, A in seizing, keeping 
posso.ssiori, removing, warehou.sing, valuing, or 
sale thereof -Held : the bill of sale was in 
accordance with l-hc^ statid-ory fomi A valid. - 
He Mohritt, Fx p. Official Brceivfh (1880), 
18 Q. B. 1). 222 ; 50 L. .T. Q. B. 139 ; 50 L. T. 12 ; 


35 W. B. 277 ; 3 T. J.. B-. 2t>0, G A. 

Annotaibms ‘ — Consd. He Cloavcr, Ex p. Rawlingr.s (1887), 18 
g. B. I). 481). Refd. Calvert, r. Tljoinas ( 1 887 ), 1 1) g. IL J ). 
204 ; Lumley v. .SiinmoiiH (1887), 31 Cli. 1>. 608. Mentd. 
Watkins v. Kvann (1887), 18 Q. B. 1). 3^6; Dover^rew r. 
Sandoinaii, Clark, L1902] 1 Ch. 570 ; The 
[1016] P. 221. 

384. — .] — ^A bill of sale contained a 

provi.so making void the security on payment of 
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the principal sum &> interest & any expenses which 
tlie grantee might proi)erly incur in lawfully 
seizing & removing the chattels, <fe any costs he 
might pi*operly incur in defending maintaining 
his rights under the bill, a power after five clear 
days from the day of seizure to remove &■ sell the 
chattels ^ retain out of tlie proceeds the principal 
unpaid interest due 6c, all costs &- expenses he 
might incur as aforesaid A:, the expenses of sale : — 
Held: tlie bill w^^s valid. — L umley \k Simmons 
( 1887), 84 Ch. 1). (m ; 58 L. J. Ch. 329 ; 56 L. T. 
131 ; 35 W. R. 122, C. A. 

Annotation : - Mentd. Ho Wood, Kx p, Woolfo, [1894] 1 Q, B. 

t)Ur>. 

385. .] — The power to sell all the 

chattels assigned by a bill of sale carries with it 
implied t rusts with respect to the money produced 
by the salti. 

Whorci t-h(i bill of sale contained an express 
declaration that t<he grantee should retain out of 
the sale monc‘y the principal sum, oi* so much 
thereof as might* for the tiim* b(*iiig I'emain unpaid, 
<fc the interest th(‘n diu‘, together with all costs, 
charges, payments, expenses incurriMl or sus- 
tained in Al- al)out* ent*ering t4ie grantor’s pr(;mises 

in discharging any distress, execution, or other 
incurnbrarKMi on the chatt-e.ls assign<‘d. A: st‘izing, 
taking, retaining. A: keeping poss(‘ssion thert‘of, A: 
in A: about tin* carriage, removal, warehousing, 
valuing, or sale thereof, including the cost of 
inventories, (!atalogues, or advertising : Tleld : 
the t.rusts d(‘clai*(‘d of the sale money w(‘re such 
as might* ri'asonably A: ])i()perly be inserted, tV did 
not. differ from the trusts that would have bei^i 
implied if there had Ix'en no such express d<*clara- 
tion.---h*(* (’iJOAVloii, yi. HAWLrN(is (1887), 18 
Q. 14. i). 189 ; .56 L. .1. 11. 1<)7 ; 56 L. T. 593 ; 

35 VV. H. 281 : 3 T. L. It. 315, V. A. 

Ainiotution : Mentd. llasli'weed v. ( 'oiiHolidatxid Crcdil Co. 

(1890), Q. B. i>. 

386. & expenses incurred in relation to 

security, I — I’Ik^ grantor of a bill of sale, agreed tliat 
the grantei* should, on sal(\ retain the principal 
suirj advanced with interest, togidher with “all 
costs A: C'xpenses incurred in relation to the se- 
curity ” : — Ilrld : the bill of sah' wa,s invalid, as 
not b(4ng subst*antially in accordance with tlie 
statutory form. - IdVEurooL tdjMMEuriAL Invest- 
ment Society v. Kichaudsun (1880), 2 1 4. R. 

662 ; 30 Sol. do. 433, i). O. 

Annotations : Refd. Jilaiburg Borkutl (ISSO), T. Ij, B, 

17. Mentd. JO CMuavn-, Hj- />. l{a,\\linpK (188(1), .')^) 

L. J. Q. B. 4 AT) ; Sedgwick r. Jlcllicr (1887), .'H Sol. Jo. 

387. .1- A bill of sale gi\'en by way 

of security for payment of money, which (‘ont.idns 
a provision that thi* grant.(‘e may deduct, from th(‘ 
proct‘eds of t he sale of tlu*! mortgagi‘(l propiTty 
e.xpenses of such sale “ or expenses otherwise 
incurred in lelation to the security,” is not in 
accordance with the statutory form, for tlie jiro- 
vision is so large that it would iiiclmh' (‘xpimses 
impro])erly incurred At also expenses inenrred in 
Iht! preparation of the bill of sale A: before it.s 
execution. A:* the bill of sale is void,- -CWt.veht i\ 
Thomas (1887), 19 Q. Ih I). 204 ; 56 L. .1. Q. B. 
4 70; 57 L. T. 441 ; 35 W. B. 616; 3 T. L. R. 
681, r. A. 

Ann()tafiovs : Folld, Muccy r. (lilh(*rt (IS88), .57 L. .1, lb 

401. Mentd. H-r p. VVickeas (1898), 07 B. ,1. g. B. :197, 

388. 6c expenses of attending sale — & 
commission as auctioneers.] — A bill of sab*, 

as security for money, assigned to the grante(*s, 
auctioneers, tlie chattels specifically dijscribed in a 
schedule. A:, which were stated to be then In a 
certain house. It was agreed tliat, in case default 
should bo made by the grantor in the performance 


of any of the covenants, all of which covenants 
were thereby declared A agreed to be necessary 
for th(i maintenance of the si^curity thereby created, 
it should be lawful for the grantees after any such 
default wit.hout notice, immediately or whenever 
they slioiild think tit, to seize At take possession of 
the chattels, A, aft. or tlie expiiution of five clear 
days, to sell same), A out of the proceeds of sale 
in the first f)lace to reimburse themsiilves tlie costs, 
charges, A expense.s of A attending such sale, 
inclmliug tlierein the full charges A commission 
of till* gi*aut(»cs as aiictioiietM’s, a,s if they were 
selling on bi‘half of f-he grantor: Held: the bill 
of sale was void because it authorised the gi*antoos 
to retain tlieir commission as auctioneers out of 
the i>roceeds of the sale of the chatt-<‘ls, t.hat being 
a provision not for the mainf.<inanee of tlu‘ security, 
but foi* obtexining for the grantees, in aiJdifion to 
th(^ security, th(4r trade profits as auctioneers by 
the sale, an advantage which they would not have 
had if the statutory form had been followed. — 
Kukuer, c. (k)im (1SS7), IS H. 1). 191 ; 56 

L. ,1. Q. B. 273 ; 5() L. T. 689 ; 35 W. Jt. 398 ; 3 
T. L. H. 456, (). A. 

Anmtialions : Mentd. Blaiborg r. Bockutt (1880), :’> T. B. IB 
17 ; Watson v. Strickland (1887), 5f> B. .1. ii. B, a 9 1 ; 
Toploy r. ( 'oihbic (1888). 20 Q. B. I). 9a0 : Tiu’iicr r. 
Cnlban (ISSS). 58 B. T. 810; t^arpentcr r. Dcon (BH8J)), 
28 Q. B. 1). .■)(■»(> ; Hv Fa\(,on, IC.r p. I*o|m‘ (1889). (50 L. T. 
428 ; Bonrnc i\ Wall (1891), (M L. '1'. .58n ; Seed r. Bradley, 
118941 1 B. 819 ; V\'eartliili‘ (.’oal ^s: Iron Co. v. Uodson, 
11894] 1 g. B. 598. 

Terms for I nsuranec aytd Produetlnn of Heeeipis. 

389. Insurance — Sc delivery of receipts for 
premiums.] — An agreement in a bill of .sale that the 
grantor will pay all i>remiums noct!ssajy for insur- 
ing A keeping insured the chattfds against, loss by 
fire. A foi*fhwit4» aft(M’ every x>^yBi(‘nt in r’(*sj)ect 
of such insurance produce, A, if retpiired, deliver 
to l luj grantee the recoiid/ or voucit<T for .sam(‘, is 
not/ unnt'cessary for the maintenance of t he sinnirity, 
A does not. contca V(‘n(‘ 1882 Act.— Hammond i\ 
rioriviNO (ISSI), 12 (y R. l). 291 ; 53 L. .). B. 
265 ; .56 L. T. 267, H. (’. 

Annotation Refd. Hr Bullock. AV p. W^ard (1899), 08 
B. .1. Q. B. 958. 

390. .] — AV B.YRBEb’, h\c j). Stan- 

ford, No. 391 , post 

391. Power to grantee to insure on default 

— & add charges to sum secured.]— A bill of sale 
of cha.U(4s, given as sccuril*y for money, contained 
stijnilations ])y tlic grantor to insure the cliat.tels 
against tire, to pay tin* premiums, A, on demand, 
t.o produce the rec(‘ipts for tin* i)r*eniiums to t*he 
gra.ntc‘e, A that, if default should ho made by Mb' 
grantor in elTecting or k(*e])ing u]) 1;h(‘ pi^ilicy, the 
grantee might* iusuri* thi* [iroperty, A that* all 
money <*xpend(‘d by liini for that ]mrposc, with 
iii(*er(ist tliereon, .should on demand be re])aid by 
the grantor, A until rejiayment should he a. charge 
on tin* piojiert.y, but- it was providisl tliat the 
goods should not b(* liable to seizure by the 
grantee for any causi‘ ot*lb‘r than those spi'cified 
in 1 HS2 Act , s. 7 : — lle/d : tin* di'ed was not made 
void by s. 9. — 7/c Bar her, Ex j>. Stanford (1886), 
17 Q. B. D. 2.59 ; 31 W, H. 237, (’. A. 

Aiuwtations .'- -Folld, tioldslroiii v. Tidk’rinaii (ISSd), 18 

g. B. I). 1. Distd. Barr r. KiiifTHford (1887), 5(1 B. 'J'. 801. 
Refd. Topley v. Onsbie (1888), 58 L. T. 812; Turner v. 
Ciilpan (1 888), ,)8 ]j« r* *110, Aleut d. lliari(*Iii r ( )(1 j'l 1 
(18S(>), 17 g. B. D. 48 1 ; Blaiberf' r. B(*eke1 1 (188(5), 18 
g. B. D. 9rt ; Hi Cleuvcr, /Br p. Kawliiifr.s (188(5), 55 
Ik .1. g. B. 455; Davies r. Rec.s (188(5), 17 g. B. D. 498; 
HnghcH V. Little (188(5), IS g. B. 1). 82 ; Hr Morritt. k'j' p. 
Oflit'lal BeceiAor (188(5), 18 g. B. D. 222; PiirsotiH v. 
Harprreavos (1880), 84 VV. B. 717 : Balvert r. Thoinan 
(1887), 19 g. B. I). 201 ; Furber r. C5)bb(18H7), IS g. B. D. 
hit; liunucy r. SiininoiiH (1887), 84 (4i. 1). 098 ; Beal 
PcrHonal Advance Co. r. CMoars (1888), 20 g. B. D. 304 ; 

F 2 




Bills of Sale. 


JSrvi, 2. - Fort)! of hills of sole by way of sccuriiy: 
Suh-srcl. 0, F,, F, ciJ: 


'rhornas v. Kelly (1SS8), 13 App. Oas. 50(1 ; Re Vales, 
Ilatoheldor v. Vales (I8SS), 59 Ij. T. 47 ; Curtis r. National 
Hank of Wales (18S0). 5 T. L. H. 338 ; Cochrane v. 
kntwhistle (1890), 35 B. J). 116: Haslewood i\ Con- 
soliilatetl Co. (1890), 60 ij. J. Q, B. 13 ; I’arsons r. Brand, 
(Vnilson V. Die.kHon (18901, 35 0- B. I). 110 ; lie Heseltinc, 
Woodward v. Ilescltiuo, [18911 1 t-h. 464 ; Re Twcedale, 
Kx 2 ). Twcedale, |1893] 3 Q, B. 316 ; Weardale Coal & 
Iron Ck). r. Ilodson, (1894] 1 Q. B. 598 ; (lart-w rig'll 1 v. 
Began, |1895] 1 Q. B. 900 ; l>e llraani r. Ford, 11900] 
1 Ch. 14 3 : Saumlers v. White, (1903J 1 K. B. 473 ; Attia 
r. Finch (1901), 91 L. T, 70 , Brandon Bill v. Lane. [1915] 
1 K. H. 350. 


392. .] — A bill of saJo corihaiued 

a covenant t)y tlie grantor l>o insure* t.ln* eliattcls 
assigned, As that in d(‘fault it. should ho lawful for 
tiio grant.(‘C to insurei same*, A:, t-hat all inoruiy for 
that j)urT)os(‘ (*xy)erided by hitn sliould on deniand 
be repaid by the grantor, A^ until sucli repayment 
should b<i a charges upf)n the chat;t.el.s. The bill of 
sahi contained no ])ower to tin* grantee to .seize the 
goods on default of tin* perf(»ruia.nee of tlu^ cove* 
nant : //rhl : in the abst‘nce of a pow(;r to seize 
on ([(‘fault. tb<^ insertion of the twjvenant did not 
render t.he bill of ,sale void. — TornEY r. (JonsniE 
(18SS), 20 Q. Jh 1). 3.50 ; ,57 L. .T. Q. 13. 271 ; 58 
L. 1\ 342 : 30 W. IL 3.52, J). (\ 

Annotalion : Folld. IJarriHori v. SlialliH (1909), 35 T. L. Jt. 

664. 


393. 


-A bill of sal(^ contained 


a elauscj tJiat t ln^ grfuitors should insure the. chat t.els 
a.ssigned A: that on their failurci to do so tlie. graiite(^ 
iniglit make t-he payments, A: all inomy so ex- 
jxuuled by t-iu* granl.(‘(‘, witlv 5 p(‘r c('nt. intiMs^st 
tber(‘on, w(‘re to be rc'paid by the grantors, ^ until 
repaynjent wer(‘ to be a eliarg(; on tin* cha.tl(‘ls 
assigned. A furl4i<‘r clause gave a powt*!’ t-o s(‘iz(‘ 
t-lie cliat-t-els in any of the (; vents s])ecin(*d in 1S82 
Act, s. 7, l)ut. not. ot.berwise : — Held : the iu.siadion 
of t.h(‘ fon'going clauses did not invalidat.e tlie bill 
of sa1(‘. IfAUKisoN v. SiiAiiLis Ao Co. (1000), 25 
T. h. It. 001. 

aSV'c, also, Nos. 317 351, aule i Nos. JOl 103, 


receipts for rent, rates. At taxes, followed by a 
proviso that, the chattels .should not be liable to 
seizure for any cause other than those specified 
in 1882 Act, s. 7, which were set out in the deed : — 
Held : the above covenant must be read with the 
qualificat-ion contained in s. 7 (4 ), that the goods 
could only be seized if the failure to produce the 
receipts should be without reasonable excu.se. — 
Weabdale Coal &. Ikon Co. v. IIod.son, [1894] 
1 Q. H. 598 ; 63 L. ,1. Q. 13. 391 ; 70 L. T. 632 ; 
42 W. II. 424 ; J Mans. 396 ; 9 R. 844, C. A. 

396. Without previous demand.] — A bill 

of sale contained a (covenant by the grantor to 
produce liis last. ree(‘ipts for rent, rates A: taxes, 
no demand in writing by t.lie giantee being j*e- 
quired, A: a i)r()viso that, the chattels assigned 
should not be liable to s(.4zurc for any cause other 
than specified in 1882 Act, s. 7 H(dd : t he bill 
was not void as deviating from the statutory form. 
— Caiitwbkuit r. Rkoan, [1895) 1 Q. 13. 900 ; 61 
L. J. Q. B. 507 ; 13 W. R. 650 ; 15 R. 385 ; suit 
yiom. Reoan v. IIawtiiohn, 30 Sol. .lo. 471, 1). C. 
Annotation: — Refd. lie Bullock, Rx y>. Ward (1899), 68 

L. J. Q. B. 953. 

Express power of seizure.] — Sec Nos. 

35J)-3(>4, 6/7//C. 

F, Terms agahist Removal and for llcpIacemenL 

397. Validity.] — A bill of sale of household 
goods cont.ained a covenant by the grantoi* to prii- 
sorve the goods assigned, A: from time to time 
replace sueii of them ius should be worn out by 
arti(des of equal value : — Held : the terms of the 
bill of sale were substantially in accordance 
witli the statutory form. Consoltda'I'ED Ckedit 
C oRPN. V. CosNEY (1885), 16 Q. B. J), 24; 55 
J.. .1. Q. B. 61 ; 54 L. T. 21 ; 31 W. R. 106, 1). C. 

AnnotaiUms : — Distd. Blaibcrg r. l»ar8oris (1886), 17 B. J>. 

336 ; lie Cleaver, Kx ?>. Bawliugfi (1886), 55 L. .1. C. B. 

455. CODSd. .SiH^d V. Bradley, [18941 1 Q. B. .319. Refd. 

llaildou BokL v. Oppcidiciiu (1889), 60 T^. 9'. 963. Mentd. 

Idaiberg r. Be(5kctt (1886), 35 VV. J*. 34 : Liverpool Coio- 

iijereinl luvcstnu^nt .Soc. r. lludiardHon & Ilall (1886), 

3 T. L. IL 603 ; lie Morril-t, Kx 7 >. Ollleial Receiver (1886), 

18 Q. B. D. 333 ; Luiidey r. Siuimoiis (1887), 34 Ch. 1). 

698. 


394. Production of receipts for rent, rates, & 
taxes — No exception for reasonable excuse.] — 

A bill of .sale contained a clau.sc; in whicii tli(‘ 
grantor agr(u*d wit.h the grantc(.is that lu^ WTiuld, 
during the co)i1inuan(!(* of l.lu; .securit.y, jiay all 
r(‘nt-s, iat(*s, t.axes, as.sessmeiit.s, or outgoings 
wbidi ought I'O he paid by th(! tenant or occupier 
of t.lie preinis(‘s th(‘n occupied by him, on which the 
cliattt‘!s A:. 1-hings t.htm W(‘re, or any other place or 
place's wli(‘re ;iny of tlu^ chattels A: things inchid(»d 
in tlu* si'curity miglit during its continuance be, 
A would take pr()p(T recei])t.s for such jiaymefits, 
A would, on di'inand in writing, produce to the 
gi‘a.nte<‘s or t-lanr aiit.beirised agents the rc(H‘ipts 
for (‘vei’y such yiayment. as aforesaid, provi(l(*d 
always, that, tla^ chalti'ts tli<!reby assigned should 
iiot h(‘ liabh' to .seizuri* or hi* takcMi jinsse-ssion of 
hy t'b(* grant.e(‘s for any cause (jtiier than thos(; 
sf)eci/i(.‘d in 1882 A(d., s. 7 : -Held : /is tJie c()V('n/int 
to jiroduoe the receijils was oia* for the m/iintenance 
of ilw security, ihcro \v/is' a power to seize for a 
bre/icJi of it, but- tiiough the covenant to produce 
w/is not qualified by the condition that the non- 
production of the receipts might be (*xcu.sed, yet 
the power to seize under the covenant was not 
unqnali/ied, hut Jimited to the ground provided 
by 1882 Act, s. 7, A: was not contrary t(4 t-lie 
statutory form. — T urner (to Co, r, Ci'Lpan (1888), 
58 Ji. T. 340 ; 36 W. R. 278, 1). C. 

395. — — .] — A bill (7f .sa1(*, givt'ii to 

s(‘(Mire mon(‘y h.'ut, cont/iiued /i covcn/iut by tin* 
grantor to produce, on demand in writing, the last 


398. .] — A bill of sah^ cont./iined a covenant 

tb/d. the grantor would not remove furniture, the 
subject of the bill of s/ih', except to be r(‘pair(^d, 
without c(7nsorit of tlie graiit.ee, A would i*epJac(* 
any articles damaged or worn out by otlnu's of 
equal value ; —Held : t.lie cov(‘nant might. b(i in- 
serti'd, as being for t.he mainkiimncc of t.lu; s(*curit y, 
cto the bill of .sale did not dewiate from tlie statutory 
form. Seed v. Bkadlp:y, [18t)4] 1 (h B. 319 ; 63 
L. .J. Q. B. 387 ; 70 J>. T. 211 ; 12 W. R. 257 ; 
10 T. L. R. 196 ; 1 Mans. 157 ; 0 R. 171, C. A. 
Annotation : -Polld. Uoatc.s v. Moore, [1903] 3 K. B. MO. 

399. .] — Hy a bill of sale, given as a secuilty 

for paynmnt of iii(.m(‘y, t.lie giaiitor /issigried the 
chattids things spi^cilically describiid, A. also all 
chatt.els A things which might, /it any time dmliig 
tile continuance of the .s(*curity be sub.st.i tilted for 
them oj‘ /iiiy of them. The bill of s/ile cont./uiie(l 
a covenant, by the grank/r tliat lie would during 
the continuance of the securit.y i*e])l/ice such of tlie 
chattels A things expressed t.o Ixi assigned as should 
bo worn out by other articJ('s of equal v/due to the 
articJe.s \vo]*n out, so cOs at /ill times to keep up t.he 
1.otal valiK) of the clwit.tels A things comprised in 

I the si'curity to the pr(*sent value : — Held : the 
hill of s/ile did not d(•^ ^ate fi'om the statutory 
form, the assigiinumt of substituted chattels & 
things only applying to t.lie cbat.tels A things sub- 
.st.ituted under the covenant- for the inaint.enance 
of the .s(‘(nirity. — (V iatios v. Moore, [1963] 2 K. B. 
140 ; 72 B. .1. K. B. 530 ; 89 J.. T. 8 ; 51 W. R. 
618 ; 10 M/ins. 271, V. A. 



Part V. — Statutory Requirements. 



400. .] — A bill of sale granted by defts., 

furniture removers, contained a clause that the 
grantors would not without the consent in writing 
of the grantee remove t he chattels tluTeby assigned 
from the premises where they were or from any 
other place where tliey might at any time be. A 
further claust^ provided that the grantors should 
repair & replace the chattels assigned. A further 
clause gave a power to stdzc tlu^ chattels in any of 
the events specilied in 1882 Act, s. 7, but not other- 
wise. The chattels assigned wore pantechnicon & 
other vans <te horses used in deft.’s business : — 
Held : the insertion of the foregoing clauses did 
not invalidate the bill of sale, A the clause pro- 
hibiting the removal of tlui assigned ciiat.tels 
rcferrecl to removal to other premises A did not 
prohibit, the taking out of thosci chattels in t.he 
ordinary course of deft.’s business. — Maimiison r. 
SiiALUs iVc Co. (1009), 25 T. L. li. 001. 


G. Miscellaneous Terms. 

401. Grantor to pay rent, rates, & taxes — Power 
to grantee to pay on default — & add charges to sum 
secured.] — ^An agreement to (i large on the chatt.ols 
assigned, witii interest, sums pai<l by tlie mtgee. 
for r(‘ut-, rates, taxes, assessments, A out-goings 
payable, but not paid, by the mtgor. in respect of 
t.lie premises on wliich the chat.tds arc, is admissible 
in a bill of sale rnaclo under 18H2 Act, A does not 
avoid th(^ bill. — G oldstrom v. Tallkrman (188()), 
18 il B. l>. I ; 50 h. .T. Q. B. 22 ; 55 L. T. 800 ; 
25 W. K-. OS ; 2 T. B. It. SO, 0. A. 

Annotatitms : — Cousd. Tumor r. C'lilpaii (18HS), .08 L. T. 
.‘He. Mentd. JJoal Sc. Poivsonul A<lv'auc(» (Jo. e. (Jlourn 
(1888), 2U (^ M. D. H()4 ; Toploy v. (JophIuc (1888), 20 
Q. 11. I). .'{riO ; Hanlcwood v. CoiiHoIidalcd (Tudil- Co. 
(1890), 25 Q. H. 1). 555; lOdward-s v. JMar.Hl.ou, 11891] 1 
(^. 11. 225 ; ISIoiiHoii V . Milner (1892), 8 T. L. li. 447 ; 
Jle llargeu, Kx p. IIuHluek, 11894) 1 Q. 11. 444 ; VVoardalo 
(Joal kr Iron (Jo. v. Hodnon (1891), (59 L. .1. Q. 11. 991 ; 
Idiifoot V . I’oekclt, 11895) 2 Ch. 895; llosefield v. I’ro- 
viiKM'jil Union Hunk, [1910] 2 K. (1. 781. 

402. .J — A bill of sale contairKul 

.'I (dausc t-hn.t the grant -or.s sliould pay tin* rent, 
ra-t.(\s, A- t-a\es of the premises where' tin* ehatte*Ls 
we're, A t/hn,t. on t-he‘ir failure tei e]e> so the* grant.e*er 
might- make* the* paynie*nts, A all meme'y so (*x- 
pe*nel('el })y t-In* griuil-e'e, with 5 [)e*r ee*nt. intere'st 
the*re‘e)n, we*re' t-o he* re*])aid by 1-lie gr;int.ors, A iint-il 
re‘])ayme‘nt we^re* t-e» be* ii ehnrge* on the* ehat-t-eds 
assigned. A lurt-lie‘r clause gave a ])ovver to seize* 
tin* ('hntt-els in a.riy of the* eveniUs s]»ecin(*el in 1882 
Ae't , s. 7, hut- not. ot lieiwise ; Held : the iri.sort-ion 
of the* fore*g()ing claii.ses did not invalidate; tin*, bill 
of .sale. — llAinusoN v. SiTALLis A (\). (19U0), 25 
r. L. It. 001. 

403. Grantor to keep chattels in repair — Power 
to grantee to repair on default — & add charges to 
sum secured.]-- A bill of sale* contained a cove man t 
by the grant-eir to ke*ep in re*y_>air the* chat.tels 
.'issigned. A- that in default it- sliould be* lawful for 
the grantee t-o repaii* sann;, A that all money for 
t-hat purpo.se expende*d by liim should on deimand 
bo r(*pai(l by the grantor, A until such r(;payment 
should he a charge upon the chattels. The bill <jf 
sale contained no powt;r to the grant-oe to seize the 
goods on default of tlie performance of the cove- 
nant :-~Held : in the abs(*nce of a powi^r to seize 
on default the insertion of the covenant. di(i not 
r(‘nd(?r t-lie bill of sale void, ’roPLEY v. CoRsniE 
(1888), 20 (h B. n. 250 ; 57 L. .1. Q. B. 271 ; 58 
L. T. 3 12 ; 21) W. B. 252, 1). C. 


Annotation: — Folld. Hiirrison v. .Shallls il909), 2.5 T. L. II. 

(R54. 

also^ Nos. 217-351, 301-30,2. ante. 

404. Grantor to pay interest on mortgages.] — • 
A bill of sale given as a security for payimmt of 
money contained a eoveiiant- for the ]>ayment by 
the grn-ritor of all int-t;i*e.st on mtges., if any, of the 
])remises on which the goods assigned w(‘r(‘ or t-o 
wJ)i(‘h they might- lx* r(‘iiioved Held : the st ipu- 
lation was a deviation from t.he stat-ut-ory form, A 
the bill of sale Avas v(.)id. AYatson v . Strickland 
(1887), 19 Q. B. I). 301 ; .50 L. .1. Q,. B. 501 ; 35 
W. K. 7G0 ; 3 T. J.. li. 815, C. A. 

405. Covenant for further assurance — Binding 
all claiming goods.] - -.V bill of sale contained a- 
covenant that, the mtgor. A ev(*j‘y ot-her p<*rson 
claiming any interest in the cliatt(*l.s assigned or 
any of them, would at all tim(;s, at t he cost, until 
seizure or sale, of the mtgor., A aft<‘rvvards of the 
pemon r(»((uiring same, ex(;cute A do all .such 
as.surancea A things for the* furth(*r or b(*tt.i‘r 
assuring of the chattels to the mtg(u*. as should be 
r(*asonably recpiired : — Held : the hill of sale was 
not in at;corda-nce with the statutory form. — 
Liverpool Commeir'IAL Investme.vt Society r. 
Richardson (l.S8C>), 2 T. L. R. G02 ; 30 Sol. .To. 
1.23, D. C. 

Annotaiions : -Consd. He (^Jlftavor, TCx p. Rji\)’linKS (188(»), 

5.^> L. .1. Q. TI. 4.55 ; Siulirwiok v. Hollier (1887), 91 Sol. .lo. 

OUl. Reid. Hlaiborpr r. Beckett (188(5), 9 T. b. U. 17. 


406. 


-,] — A covenant, that t.he mtgor. 


A every person claiming through liim will at- all 
times, at liis own cost, execute A do all sueli assur- 
ances A tilings for the bett<*r assuring all or any 
of t.he cliatt.(;ls to the mtge(^s. A enabling tlami to 
obt-ain j)osses.sion of same as may by them bo 
lawfully requii*(;d is a provision for t-he maintenauce 
of tin; .secijilt.y . — Ue (U.EAVtiR, Ex p. Rawlinu.s 
(1887), 18 q. B. D. 180 ; 50 L. .1. Q. B. 107 ; 50 
L. T. 503 ; 35 W. R. 28! ; 3 T. L. R. 315, C. A. 
Avnotaiion : — Consd. Sedfjwiek r. IJelliiii- (1887), 91 Sol. Jo. 

(.5(1 1 . 

407. H. P. Sed(JWT(jkp. Hillirjr (1887), 31 Sol. 
Jo. 001, I). 0. 


408. Grantor to obtain only limited credit — To 
give bulk of business to grantee — & keep books 
open to grantee’s inspection.] — .1. gave a bill of 
sale to plt-fs., er<‘dit.ors, to s(*cur(*. r(;p{iyniont of 
£150, wliicli they advanced to liim to (*nal)le him 
to pay a (;oinpo.sit.ion t-o credit-ors otla*!* t.lian th(‘m- 
selves, A also to secure a comjio.sition t-o whicli 
they tliom.seJves were (*ntitled. The liill of sale 
cont-ained a -stipulation “ that during t.he cour.s<* of 
the trading of .1., he shall not during t-lu* con- 
tinuance of t-his securit-y, obtain credit, t.o the cx- 
l.(*nt of £10 without; the cons(*nt of one of t-lu* firms 
parties herc'to, but- this clause shall not a-iiply to 
Ms dealings or transactions for the purcliase of 
goods from the firms, A J. hinds liimself to give tlu^ 
firms the greater portion of his business, A .1. shall 
keep proper books of account of his bu.sinoss, A 
shall permit the parties hereto, or any of them, or 
any authorised agt*ut of tlu;m or any of t.lu'm, to 
enter the premises of J. A inspect, same books at 
all reasonable times dunng the existence of this 
security ” ; — Held : f.he stipulation was not for 
the maintenauce or defeasance of the security, A 
the bill of sale was void. -Pea(’E v. Brookes, 
[1895] 2 Q. B. 151 ; 01 L. J. Q. B. 717 ; 72 L. T. 
798 ; 2 Mans. fOl ; 15 li. 503. 


PART V. SECT. 2, SUB-SECT. 6. 

— G. 

p. (Jrantor to sell mortaafted stock — 
To pay runniny expenses — (Umtenipo- 
rancons agreement.] -A mipre. of ctiUle 
contaiiiod tliu foUovviiif^ pi-oviHO : “ I'ro- 


vided alwayn, anything hereiubefor*; 
contained (.<» the eont-mry uotwit-h- 
Htandiiif?, that tho said nitj^orH. Hhall 
be at liberty at any time to Hell bullH 
A BteerH ’* ; — HeUl : tlds power waa 
ro.Htiictod to Hales aiithorlflcd by n 


contoinporanoouH aRr(*onjeiit between 
the uityjor. A 10(8^00., viz., of Hiioh 
auluials as it mi(?ht become iieceBsary 
to soli to pay ninnlupr expenses. — 
Gravklky V . Spkenuku, 20 C . L. T. 
Oeo. N. 147.— CAN. 
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Form of hills of sale hy way of seimrUy : 
sect. 0, G,; Sub-sects^ 7 H,'A. ft' /;.] 

409. Grantor not to obtain loan from other 

ofTlce.] — -At the time of the of a l)ill of sale 

as security for an advance, & before tin' cfnii- 
pletion of the transaction, the grantee handed t«o 
th(^ grantor a card on which were ])rinted <'<;rl*ain 
conditions, which were made i^art of t-h(‘ bargain 
b(.‘fore th(‘ money was h‘nt. One of tlie conditions 
was that borrow^ers w’^circ* }>rohibited from obt<nin- 
ing or endeavouring to obtain money from any 
otlier loan oltice until the account w^as paid ; 
otherwise they would bo liabh* for tlie full amount 
to be called in, as thougli an instalment had been 
missed. The condition wa.s md. inserted in the 
bdl of sale, which otljerwise was in accordance 
with t.he stat.utfuy form : — Held : as t he condition 
was not' inserted in th(‘ hill of side, cV: would have 
avoided it if it. had b(*en inserted, the bill of sale 
w^as not in accordance w'ith th(' statut.ory form, tVi; 
was absolnt-ely void. Smith v. Whiteman, [1909] 
2 K. B. 437 ; 78 L. .1. K. B. 1073 ; 100 h. T. 770 ; 
10 Mans. 2S3, i\ A. 

An wdatuni : Folld. Uull r. WhikMuan. 1 K, li. 

410. Grantee not to enforce bill — Until other 

securities exhausted.] — An agreement by the 
grante(‘ of a bill of sale given by way of siicurit.y for 
payment of mon(*y by t he grantor, that the bill of 
sah^ should not be (uiforced until all other securiti(‘s 
A: remedies of tlie grantee had been exhaust-ed, is 
not a term for the defeasanc<i of lh(‘ security, tV. 
its omission from t.la^ bill of sale do(*s not. rrtuhn* 
the bill of sale void under s. 9. — JIeseltine 
SiMAioNrt, [1892] 2 Q. H. 547 ; 02 h. J. (h H. 5 
07 [j. T. 01 1 ; 57 .1. P. 53 41 W. B. 07 ; 8 T. L. B. 

708 : 30 Sol. Jo. 095 ; 4 B.. 52, (\ A. 

Annoiations : Refd. EdvvardK r. iMarciis, IlSdll 1 (.». Jj. 

r)87. Mentd. .''auaders r. Wlut(‘, I1002J I J<. h. 172. 

411. Power to grantee -To retain bill After 

payment or sale.]— A bill of sale j»iovi(h‘d that 
upon payni(‘nt of the loan the bill of sah* A’ any 
docunnmt-s sigiu'd in rndation to tlie loan should 
i*(Mnain in the custody of A be the ])roperly of t-he 
grant/(*(* Held : t.h(* bill of sal(‘ was not in 

accordance with the statutory form, for the pro- 
vision interfered with the legal right, of the 
grantor to the -[lossession of th( bill of sale A 
documents, A was not immaterial. A .altered tlu‘ 
legal effect of the orin. — W atson v, Stiuokland 
(1887), 1!^ Q, n. I). 3<)1 ; 5<) L. J. Q lb 5<M 

W. B. 7b!» ; 3 T. h. B. 815, V. A. 


412. To afiQx placards on grantor’s 

premises.] — ^A bill of sale pi*ovided that* the grantee 
of a bill of sale niight at any time during the sub- 
sist.enee of the security aflix such bills A placai'ds 
liaviug ref<a*(*nce to tlu‘ chattels assigned as he 
might tJiink fit on any primuses for the time being 
ill the occupation of the grantor ; — Held : the 
covenant was not necessary for t.he maintenance 
of the security. — B ardelt. v. Daykin (1887), 3 
T. L. It. 529, D. 0. 

JiiiLotnlion :■ CODSd. lioiiriie V. Wall (181)1), (M L. T. .iSO. 


SUB-HECT. 7. AtI'ESTATION and ICXErUTION. 

See Sect. 4, post. 

Necessity for address & description of attesting 
witness.] — See Sect. 1, sub-sect.. 2, post. 


Sub-sect. 8. 3'he vS( hedule. 

See 1 882 Ac-t, s. 1 . 

A, Musi he Ainuwed to or Wrltleo on 

413. Absence of schedule^ — Effect.] — l)(;fts. 
borrowed £1,500, A., to secure fnrtJior the money 
1)oitow(u1, they assigru'd all t heij* ))lant, machinery, 
stock-in-trade, etc., to A. The ;issignment. was 
regist.ered as a bill of sale, but. was not* in the 
statutory form, th(' assignment, not. corit.aining a 
sebednh* : — Held : t.hi‘ assigmnent was void under 
1882 Act, s. 1 . — Biujcklehurst r. Bailway 
PRINTIN(( A PimusHiNU Co., [18S4J W. N. 70 ; 28 
Sol. .)o. 358 ; Bitt.. Pep. in Oh. 117. 

AnnaldUfuts Retd . R ( 11^ M \ ('Cj. (I88l0» 

31 C'lu I). 13 ; 'J’ephaju r. OroenHido (Ilazi'd Firo- Brick Co. 

(1887). 37 (!Ji. I) ifSI. Mentd. .TenluiiHon v. Hrandlcj 

Mining (’o. (1887), 3a W. B. 834: /k Standiml Manu- 
facturing'’ Co., I I8JU J I Ch. d‘27 ; IkicJj.irdH r. KiddcnninHti'r 

Ovcrs<‘(‘rs, KicliardH r. IviddcnniUKlcr (’oriui., n81)(5J 'J Ch. 

*> I •» 

414. — ^ — At t.he date of exi*cution of 
a bill of sale there* was schediih* attached to it. : 

Held: the absenee of tJie seheduh' not. only 
made tin* bill void in t.lu* manner lirnit.ed in 1882 
Act, s. 4, but. it also vitiated it, undei' s. 9, for all 
pur]K>s(\s. B biffin v , Pnion Deposit Bank 
(1887), 3 T. L. B. 008. 

H. Mn.sf syreijiefdly desrrihe ( dKitiels. 

415. What is sufficient description — General 
rule- “ Household furniture & effects, Implements 


PART V. SECT. 2, SUB-SECT. 8. 

A. 

q. Aiuu'jni \ehcn, hill r.rrrutrd 
Arhiul fast< uin{i.\- A Hchcdulc of a bill 
of Kale must lx; annexed at. the liino of 
exeention. There must be some actual 
fasteniug of the (hx-uments toj^dlu!!', — 
SOMAIKIW r. Eihy (I8!)U), 8 N. Z. L. J{. 

-N.Z. 

413 1, Ahucnrr (J srhrdnh- Kffrci.] - 
A hill of saUi ju-ofessed to convey all the 
g(xxlH merehaiidiso of tlie irrantors 
in thfir store, Hltiiate, etc.., 
(»f di*y goods, 8: f^i-oeerie.s 
mentioned in tlx; scdiodule annexed. 
There was no Hchedule. 

Qu. : wliethei' the bill of sale was 
not theri'hy rendered lno])erat ive. — hV 
Dk Vkhsic, Kj' p. Dk Vkhku (1882), 
21 N. B. IL 337. -CAN, 

413 ii. A hill of Hale 

ordinance itxiuired that a Hedx'dule 
should he attaeluxi to the liill of sale : 
Ih'ld : the ahsenoe of that avoided tlie 
sale when there was no Immediate 
delivery followed by an actual 8; con- 
tinual ehang(; of possession. Hvakuikic 
r. PoT.vm’ (130(5), 3 W. L. IL 48(5. — 
CAN. 


PART V. SECT. 2, SUB-SECT. 8. 

B. 

a. W'htil k' sufflrinU dnscriptifoi — 
Quvsiion offnrL\ — Scmhlr : tlxM| iiestioii 
whether a. deseription of property in a 
hill of sale is sutlleient is a uuestion 
of fa(!t to ho decided hy tlie magislrale 
without appeal.— C jiuimt< Ml PUCK Et- 
na vck (k). r. Dura XT & vSun (1883), 
7 N. Z. L. IL G13.— N.Z. 

b. - -- AdniiHsihUity of 

oral rrh/r/OT.j --VV'liether or not a 
deseription is suftUdeut to ejiahle the 
niOJ‘tpraj?t;d goods to he distinguished, 
is a (iu<*Htiou of fact; 8c oral t*\i(h‘nee 
throw inj?: light upon tlie (iiiest.ion of 
fact is not. l,o he ex'diideii when t.hat 
question lias to lx* judicially detcrnjiii<*d. 
— WOOLIJNO.M r. Baiib (1313), 4(5 

O. L K. 1 ; 16 O. W. N. 302.— CAN. 

415 i. (Jrneral nih' — (Uiuttrls 

(U’srrilK’d as in inrenfory.] -('battels 
other thaTi stiYck arc; sufTleiently 
described wilbiii (’battels Transfer 
Act, 1883, 8. 23, if descrWxid In the 
same way as they would ordinarily 
be described in an inventory eompllod 
for InisinciHs puriioses, unless the mlgor. 
has aiiotJier article answering the 


same dc‘.sc;i‘iptJon as that described in 
the; instruuient , iV tlu* laltc;r is not 
distingijiHhi;d in some way. — /iV 
CumsTu: (1301), 13 N. Z. L. B. 61,'). 

N.Z. 

415 ii. - Jf goods idc.niijud 

Whei’c in a chattel mtge. 
Hoim; articles can he identitled, 
they an; tlic* majority, the Tiitge. is 
hut. when* t.lu;y are few A 
riifieant the; mtge. is void. — A d.wum v . 

(18t)3). 3 Terr. L. B. 206. 

CAN. 

415 iii. //c/d; the 

description of tlic* jiroporty enmnerated 
in the hill of sale, as in the poshcssion 
of the grantor, rendered it. Hultk;ic;nUy 
crertain. 'I’mvNi.A’ v. Morsk (1833), 
2.') N. S H. r)02 ; rn'sd.on otla rgroinuls^ 
I'l S. C. U. r»63.— CAN. 

415 iv. - — .J “A descrip- 

tion of gTigcd properly is sullloient, 
if the property can he identified from 
it. — BouEiw Lumuer Co. r. Dunlop 
(1311), 30 W. L. H. 203 ; 7 W. W. K. 
37.') ; 20 D. L. B. 151. —CAN. 

415 V. .j — Unless the 

desi^riiition of mort. gaged chattels is 
so indefinite as to render the instrument 



Part V. — Statutory Requirements. 
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of husbandry/’] — The schedule t.o a bill of sale 
contained the description “ liousohold furniture 
effects, implements of husbandry ” : — Held : in- 
sufficiimt to convey the goods so described, for the 
schedule must contain such an inventory as was 
usual in business, sepai*ating tlio classes of articles 
comprised in it from tiio other, although it 
need not contain a detaJli^d description of e/ich 
article. — Robeiits v, Roberts (1884), Iff Q. H. I). 
7114 ; 5ff L. J. Q. B. fflff ; 50 L. T. 351 ; 32 W. R. 
005, a A. 

.itinMafiims : —Consd, Witt r. IJaninir (18S7), 20 Q. B. I>. 
114, Refd. (Jarpeiitur v. Deon (IS80), 211 Q. 11. I). .^>00. 
Mentd. llouohcM.e i\ AUonborougrh (1S87), H T. Ij. It. 8i;i ; 
Kelly V. Kollond (1888), 20 Q. 11. I). r>00 ; Mayor & Fulda 
r. Miridlovioli (ISSS), 50 L. T. 100; TJioiuhm v. KoII> 
flSKS), III Apl). (’as. 506; Davies i\ Jenkins (1890), 48 
W. n. 286. 

416. Necessity for stating situation 

of chattels. bill of sale is not void f(»r omitting 
t.o s]Jecify (be housi^ or ])lac(* at whicii (In*, goods 
assigned are situaltsl. — />V I^anp:, /ix y>. IlihL 
(1880), 17 Q. B. 1). 71 ; ff Morr. 148, I). (I 

417. — ~ Chattels normally requiring to 

be replaced.] - VV^RTe tlu^ chatt(*.ls compri.sed in a 
bill of sal(‘ are of a kind winch requirijs to be re- 
])la(*(‘d from (litK" to tinn* by the sub.stitutioii of 
other similar chat(-(4s, as in (<h(‘ case <>1 the live 
stock on c'l farm, a more specific descniption of 
tluMJi in th(* sehedul(‘ is necessary t han in tini case 
of chatt<‘ls which do not recpiire t.o be replaced with 
the sn.me degree of frcMpieney, sncli as t.b<‘ fiirni(*ure 
of a lioiis(\ Davies r. .Ienkins, fl900| I Q. B. 
Iffff ; (if) L. ,7. Q. R. 187 ; 81 b 1\ 788 ; 48 W. R. 
28() ; I 1 Sol. Jo. lOff ; 7 Mans. I ll), D. C. 

Auiuiidtiuu : Mentd. Bnr<'.licll v. TlnunpMJU, 11926] 2 Iv. il. 

su. 


418. — Pictures & frames — On premises of 

picture dealer.] -A ]»ill of sale was giviai by a. 
]>iclure dealer u4t.b i-egard to pictm*(‘s, etc., forming 
sl.ock-in-trade. The description in the selKululi* 
was: ‘‘At 77, Mortimer Sti'<‘(?1j ; four liundred & 
lifl.y oil'j)ain1.ings in gill, fraim's, Ihree hundred 


oil-paintings unframed, fifty water-colours in gilt 
frames, twenty water-colours unframed, twenty 
gilt frames ” : ( h(i bill of sale did not 

comply with the rijquiremeiitns of 1882 Act, s. 4, 
&. was void as against an (execution creditor so far 
as chattels claimed under the above description 
were concru’iK'd. — ^\V itt v. Banner (1887), 20 
Q. B. D. Ill ; 57 b. J. Q. H. 1 11 ; 58 b. T. 34 ; 
3(> W. R. 1 15 ; 4 T. L. R. 1 Iff, C. A. 

Atmofuthnift : — Consd. Carpenter i’. Doon (1889), 23 Q. Jl. D. 
,566 ; Hlckloy v. Qrecinvood (1890), 25 Q. B. D. 277 ; 
DaviftB 1 ?. JeiikiuB U900), 1 i). H. 133. 

419. In private house.] — The 

sch(‘did<^ (o a bill of sail* of the contents of a house 
df*scri})ed cert.ain piiTures in one room as “ twelve 
oil paintings in gilt, frames ” : — Held: they were 
“ s])(‘oirically desciibed ” wit hin 1882 AcX, s. 4. — 
Cooper v. Hugo ins (1889), ff4 Sol. Jo. 90. 

420. “Twenty-one milch cows.”) -By 

a bill c»f sale (he grantor a.ssigned “ all A singular 
the sevRiral chattels tVt ( hiiigs s])ecifically described 
in the schedule hereto amii^xed.” Among the 
chattels mentioned in Hie schedule were “ 21 
milch (;ows ” on a farm belonging to the grantor. 
Subsequent/ly to the execution of the bill oi sale 
the grantor sold some of the cows referred to & 
bought oth(‘rs ; — Held : the cows were not- 
specilically described within 1882 Act, s. 4. — 
(]ARPp:nter p. Deen (1889), 2ff Q. B. D. 50(i ; 01 
L. T. 800 ; 5 T. L. R. 017, C. A. 

, («/«)/«/ - Distd. KilwanN v. Miirstou (1896), 6'1 Ij. T, 
97; Uiukloy tf. (Irei'iiwooil (ISJ)6), 25 D- B. D. 277. 
Apld DavioH V. .leiikliis, 1 1966) 1 l). P*.133. Refd. Daviil- 
Huii r. Garlloii Bank, (18931 1 (). B. S2. Mentd. EOwardH 
r. MaroiiH, 11894] 1 (). B. 5S7 ; KIIIb r. (1897). 76 

L. T. 522 : OakcH U. Gn*on (1967), 23 T. L. R. 566. 

421 . “ All my farming stock comprising 

four horses^ five cows.”) — The schedule to a bill 
of sale of farming stock cont.ained the folh)wing 
description : “All my farming stock, com])rising 
4 hoi'ses, 5 cows ” : —Held : the descript ion 
satisli(*d 1882 Act, s. b—JoNEs r. Roberts (1890), 
:U Sol. Jo. 215. 


of void for iiiK'crl.aiiil y. sucli 

desuript ion is .sultir’icul . — Rovai. Bv\k 

WiiiKi.DOV (191.)). 8 W. W. R. T.’M ; 

R. ('. R. 2(i7 ; 9 W. U'. It. 776 ; 

52 S. G. R. 251. CAN. 

415 vi. — - .] A iidsdt;- 

s(;ri]jlioii in ii cluilR'l of the at?(^ 

of u luaiT' \^ill not jji validal (hr 
sconi’itv. ( I’.Mi'.N'i'.s r. .National 

1 1 KINO ( ’()., 1918 1 I W. \V R 
, 16 Sank. L. U. 

138.— CAN. 

415 vii. - .J--lf there is 

Huflhiioiit luaterial on the lace of a 
chattel inltri*. to iiidh’ute how l,he 
1 pi'f)pei( y may he identified, 
after ]»i’opiT‘ iinimrics iia\ c he(*n made, 
the re(|uircini;nl s ol R. S. (). 1914 

(o. 135), H. 16, arc satisiied. 

Wliorc the description in the (ihattcl 
mlge. <iovered the mtffor.’s cnlire 
.stock of liorsiis in, arnnud, or upon tlic 
canipH in or connecteil with tlie 
Sl imlpwood ojierations of 1 he 
in a luculity di’scrihed as “ the vicinity 
of Ij. Lake ik, llic uuviyrahio rivers 
trihniary thend.o, in tije distrief. of 
T. : -Held: tli<* ilescription in the 
(diattel intiJre., with (he i-viilenec 
adduced, was sulHeienl. to iflentify 
the horses ns e.ovcred hy (he ohallel 
— W'ooLLiNTis i\ ilAitii (1919), 
40 O. L. B. I ; L U. VV. N. 

CAN. 

415 viii. - - -.] 

I'liatl-els security was vf)id l)ecause 
smne of (.in* chattels wer< not reason- 
ably identilled. — Haykh v . Kos.s, 1 19I9J 
N. Z. L. R. 777. N.Z. 

415 ix. .] — In a chattel 

intge. the property was described us 
follows ; All (jatXio & horses of wJiat- 
ever u«e & so.v branded ‘3’ on (lie 


left side ^ all irwrease (hereof from 
(im<‘ (o time nnt-il the moneys hei’cby 
seeured are fully paid, toj^ret her i(Ji 
(.li<! ‘ 3 ' l)rand tSr the branding? Irons 
for said lu-uml, all rijthl, (itle, & 
inl.eresl, (.herein &: t hereto ; ” Held : 
a 8ufflcieu(. ileseriplion. For ( he pur- 
pose' of identilhuitiou. it wus not 
necessary that, all the brands liorne 
by <*.'i,<*h animal should he reh'iTeil 
tt». Giiavku-;y' r. SeitioNeiKjt, 26 
(’.. L. T., Oee, N. 117. — CAN. 

415x. - .] (’LIKI’ PAPKn 

Co. I\ AimiOUdPl?). 13 O. W. .\. 1.56. — 

CAN. 

416 i. ' - \(‘rrs»U{/ for 

situation of w. A ehuttA-J 

must troutain a elese,ripth»n of the 
property wit.h reference l,o loeulil.y 
(S: ( here fore, ‘ ou<* liorse rake, tiiree 
lumber waf'^Tons, one lumber sleiKh, 
om* eut.ter «S: one . _ . “ wm-e Insulli- 
eient deHeri|>(.joiis. JJoJ.DJiK’K r. IvV AX 
(1896), 17 A. U. 253.— CAN. 

416ii. - ; the 

inontiou of the locality wla'te tlie 
eatth) inortK’affed were, when the 
nitf^e. was made, was uniieee'ssar.v. - - 
GliAVKLKy n. SPKKNaEH, 26 (5 L. T. 
Ooe. N. 147. CAN. 

416 iii. .1- — A descrip- 

tion of goods, e.hattcls, furniture & 
Jionsehold Ht.uH', without stating wliero 
tliey were situate or iu wdiose posses- 
sion : — JJfld : insnfllcient. — ^lliscoiT v. 
MruUAV (1862), 12 C. P. 315.--CAN. 

416 iv. .] — In a chattel 

mtge. the goods wore described as “ all 
tSc singula.!’ the goods, cluit.l.els, furni- 
ture, & bousohold stuff hereinafter 
particularly mentioned described. 


in (.he sein’d ule hereunto annexed 
jmu’ked A., all of w'Jiieb good.s iii. 
eJiatt.els are now sK imle ” (desi’t’ipl.ion 
f)f tlie jiremi.ses) without stating tliat 
sucli goods were all (.he goods on siicJi 
prendses : — //<7d .* (he deseri]>tion of 
the gooils wus not a full sufticiciit. 
deseription within tin’ meaning of 
C. .S. M. e. ■l!l, H. .5.- Mr’CAl.L r. Woj.F 
(1885), 13 S. R. 136. — CAN. 

416 V. — — — . I •“ tSeven 
houses, tlu’cse lumlxM’ wi^gons, one 
carriage, oin’ filiMisure sleigh, lUl the 
hou.sehold furniture in pos-session of 
the said jairty of the tlrst (lart., tN being 
in his ilwelling house, all tin* inmher 
(Sc logs in 8: u,l»ont. tin* stnv mill & 
premise.s of the said grantor, all the 
Idacksmith’s t.ools now in possession 
Ol the said party of the first part., six 
COW'S vN four st oves : - Jit Id : a sutllcient 
description us to tJic hou.sehold furni- 
ture, lum her, Nr logs, tN insutlleieut as 
to (,ho otln’i’ goods. —IbJSL r. SeoiT 
(1859), 17 i;. JR 385.— CAN. 

416 vi. — -TJjo goods 

were speeitltMl iis particularly meu- 
t.ioncd in a sclictlnle anm^xed, in which 
they wcj’O described as one buggy, 
one' cutter, one <‘art, one bread sleigh, 
two H(d.s of harness, one horse, one 
chuff cutter; «S: the following house- 
hold furniture, namely, in the small 
parlour, one stove, <’te., enumerating 
the articles In different rooms : - Ht ld : 
snMieiont us to tlie furniture, but 
insufliclenl as to the other goods. 
StrniKicLAvi) V. Mixon (1862), 21 

U. C. H. 629. CAN. 

o. ~ . f/oods described aenerally 
— Locality specified.] --A\i the goods, 
etc., of tin’, assignor being in & about 
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Bills op Sale. 


Sect, 2. — Form of hills of sale by vmy of securih/ : 

Suh-sect, 8, 7?.] 

4,22. “Roan horse ‘Drummer,’ brown 

mare & foal, three rave carts. “1 — Stock com- 
prised in a bill of sale was described in tlu^ schednle 
to the bill as follows : “ Roan hoi*se ‘ Drummer,’ ” 
“ brown mare & foal,” ” threes rave carls ” : — 
Held : th(^ horse & mare wer(' siilliciently speci- 
fied, A:, in the absence of (‘videiice showing want 
of id(;ntificatiou of the particular carts, the ex- 
pression ” three rave carts ” would be a sutlicieiitly 
specific description. — IIicKLEy v, C keen wood, 


(1890), 25 Q. B. D. 277 ; 59 D. J. Q. B. 413 ; 63 
\j, T. 288 ; 38 W. R. 086, J). C. 

Annotation -Mentd. He HoBcltine, Woodward v. Heseltlne, 
[1801J 1 Ch. 464. 

423. “ Stock, two horses, four cows.**] — 

Part of the chattels comprised in a bill of sale were 
described in the schedule as, ” stock : 2 horses, 
4 cows.” 3’here was no evidence that til the date 
of the bill there were any ot.lnu* hoi'ses or cows on 
the premises of the grantor : -JFI eld : there was 
not such a specific description of the stock as t»o 
satisfy 1882 Act. s. 4.— Davies v. Jenkins, [1900] 
1 Q. B. 133 ; 69 L. J. Q. B. 187 ; 81 L. T. 788 ; 


his wareJjouHJ! on Y. street. all 
Ills furuitiiro in & about his clwelliiij?- 
hfiUHO on W. street, & all honds, hills, 
6c Hocurlties for money, loaus, .stock, 
no1.es, eU;,, wdiatsoever, k. wheresoever, 
helongin^jr, due, oi* owing to him : - 
Held : Hullloieiit. J1 aruis 6:. Woodstde 

V. (\JM.\IJ.JUC1A.L JlANIv OF CANADA 

(LS.'iS), 10 tl. C. It. 4:t7. -CAN. 

p. .1--“AU the 

horses, marey, eow.s, lieifers, calves, 
Hheep, lambs, pigs, waggoiiK. huggy, 
harness, farming utensils, ha.\ , house- 
Jjold furniture, books, every other 
urtiide or thing on or about the .south 
half of lot 21, in ele. : ’* -IJrtd. : 
suhleient." -Balkwull v. Bed domic 
(18.08), 16 U. C. Jt. 20:h-CAN. 

q. . „„ .l--By an 

antenuptial settlement made between 
J. C. of the lirst part, Al. II, , pit IT., his 
inteiuUMl wife of the second part, cV 

M. of thii'd i»url., in eonsl dera t ion of 
the intended marriage, certniii lands 
& goods, eonsisting of horses, cows 
seven! 1 articles of household furniture, 
doseribed as being in & upon around 
the premises & appurtenances used 
& occupied by .1. M. & being city 
number, etc., were conveyed & assigned 
to M. to hold U> t.lie use of J. C. until 
the marriage, & thereafter to the use 
of pit IV., tier ludrs, exors., adminis- 
trators, Hi. assigns : —TTrUl ; the g(a><ls 
were? snftlcieiitly described idcnitJIled. 

("ONNELP r. llU’KO('K (1888), 1.5 A. J{. 

.518.— CAN. 

r. Assign nwnt of 

individual <!"• joint jiropcrlj /.] — A deeil 
was executed by J. N. Kline .Son, 
of the tlrat juirt, W'Jiercby, after reciting 
that tlipy liad i-roiiosed A' agreed to 
assign all tlieir juTsonal estate A: etrects 
to eertuiu jiarties of the second jiart, 
they conveyed A. assigned in the said 
parties all A" singular the stock-in- 
trade, goods, inereliandlse, sum & 
sums of iiuJFiey, hills, bonds, drafts, 
mtges., Imoks of aeeoimt, of what 
nature or kind soever, belonging to or 
due or owing to t.he said parties of the 
first part, wdiicii arc set ff»rth in the 
Hchedidc Jiereto annexed, marked witli 
the letter ‘A.,’ A .yubseribed by the 
parties hereto of the first & second 
part.s : A all the personal estate 
whatsoever of the said parties of the 
first part, A all their estate A interest 
therein.” No H(;lu‘(lule was attached 
to the deed at it-s exetuitlon, but 
schedules were afterwards annexed, 
signed John N. Kline A, Son, John 

N. Kline, junr., Antliony Kline; — 

livid : independently of the seJiedulo, 
the words of the assignment were 
laige enougl) 1.0 include both the 
Individual A joint, personal property 
of John N. Kline. — Hfavaud v. 

Mttcuell (1853), 10 H. C. R. 535.- 
CAN. 

s. — — Specific deaifmoiion in 

schedule. -In a deed of liSHignment. 
of all tihe proi>erty of a eo. to trustees 
for the benefit of cuMlit ors, the property 
was described oa ** all tlui real estate 
lands teneTnonts A hcreclit-aTinuits of 
debtors wdiatsoever A wheresoever, 
of or to widch they are now seized or 
entit led or of or to w'hich they have any 
estate right or intt^resl of any kind or 
description, vvltli tlie appurtenances, 


the particulars 
part leu laiiy set 
liereto, A all A 
estati* A effects, 
chattels, A’^ all 
testate A" effects 
soever, whether 


of w'liicJi are more 
out in the scht^dulc 
singular the personal 
stock-in-trade, goods, 
other the personal 
whatsoever A wliere- 
upon the lu'emises 


Avhe/v debtors’ business is carried on 
or elaewhcrc A which ilebtors are 
possessed of or entitled t-o in any way 
whatever.” Tl»e sehodulo annexed 
specifically ilesignatcd the real estfitc 
A included the foundry, erections A 
buildings thereon tireeted, A all 
articles such as engines, etc., in or upon 
said proiiiises : — Held : this was a 
sufheient description of the ju-opert.y 
intended to ]>c conveyed to satisfy 
XL S. C., c. 119, H. 23. IIOVEY r. 
WIIITINU (1886), 14 S. C. R. 515 ; 
sub noin. Whiting r. Hovkv, 13 A. R. 
7; 9 O. R. 314.— CAN. 


t. — Articles described in detail 
■ Locality specified.] — ” All A singular 
the leasehold inUTcsts, live stock, 
vehicles, furniture, furiiishing.s, bed- 
ding, houseihold linen, ottlce fittings, 
stoves, furnaces, lieating apparatus, 
kitchen ut-euslls, cutlery, dishes, pro- 
visions, bars, bar llttings, hour pumps, 
mirrors, stock-in-trade, including spiri- 
tuous, vinous A malt liquors A other 
beverages, tohaeeo, cigars, cigarettes, 
leasehold interests, lieenso to sell 
Intoxicating liquors A all other goods, 
chuticis A personal etfeets wdiatsoover 
owuiod by A in the possession of the 
mtgor., A used by him in connection 
wit.li his business as a Imtel-kecper, 
lieenseil to soli intoxicating liiniors A 
being in, on, around A about or in 
loimcctlon w'ith the premises situate 
on the following described land, that 
A' to say : Lots eight (8) &. nine (9) 
A ten (10), block six (6), according to 
a map or plan of part of IJie town of 
dastor of record in the Land Titles 
(Iflujc for the North Alberta Land 
Registration Distrust as i»laii 8387, 
T. Castor ” : — field : a sullleient 
de.seription. — Royai. Thdht Co. v. 
tJAHTOR Town, [1917] 3 W. W. R. 
586 ; 37 D. L. K. 277.- CAN. 

a. .1 — The goods 

were described as sid. forth in tlie 
schedules annexed. Schednle C. 'was 
lieadcd. ” Household furniture in 
J. B. W.’s residenee,” speeifleil the 
several artiiios in detail, giving a list, 
of those contained in each room, from 
whicli the sheriff said lie had no 
difficulty in iileutlfylug them : — Held : 
sutTlclont. — B'rarkr v. Bank of 
Toronto (1860), 19 IJ. C. R. 381.— 
CAN. 

b. TI alf ~ finished locomotives 

— Deed reciting/ oral aorecmcni.] 
— ^Pltfs. agi'ocd by word of mouth 
with U. a manufacturer t-o buy two 
half-llulshod loe.ornotivcs from him 
f«)r $16,000, payable as ho might 
re(^uire it, the locomotives to he 
limshcd by him. Subsequent.ly, by 
deed reciting this arrangement., O. 
conveyed the locomotives to pltfs. ; — 
Held : t he locomotives were sufficiently 
described in the deed reoit.ing the oral 
agreement to comply with Chattel 
Mortgage Act as to description A 
locality. — Bitrtonw. Beiahouhe (1860), 
20 U. C. R. 60.— CAN. 


c. ” Stock of ucneral merchandise 

as set out in stork list attacked *' — 
No stock list attached’ Inaccuracy as 
to locality.] — A bill of sale described 
the iiropert.y as ” stock of general 
merchandise as set. out in the stock 
list attaclicd l»ereto A marked with the 
letter A., all of whicli stock of giuicral 
merchandise, cliutl.els A clVects are 
now situaUj A bising in the two- 
storoy frame building situate!! on 
lots 1 A 2 ill block 249, city of R.” 
No stock list was attaclicd to tlie bill 
of sale. The goods werti nut all 
con(.uitieil in the Iniilding mentioned — 
some being there A some in S. R. 
Street : — field : t he iust.ruuient did 
not ooi!t,ain such sufficient A full 
description of tiic goods as was nuiuired 
to diritingiiiKh them under Bills of 
Sale Ordinance, s. 12.- .Svatgiiek v. 
Rotarit (1906). 3 W. L. R. 486.- CAN. 

d. — “7 “ Stork of gold rf’ silver 
watehes, jewellery <!• eleciro’silrtr jdate ” 
— Articles identifluble.] — The goods A 
cJiat.tels wore described in a chattel 
mtge. as follows; Certain spciillU; 
articles w'erts fii-s( tMiuimiraled in the 
mtge., A the description tlien pr!>- 
coeded, ” also the st.oeU of gold A 
silver watches, jcweilory, A el(‘ctro- 
silver plate, wdiieh, at the date lujreof, 
is in the iFossession !»f the mtgor. in 
his said store.” The cvideuci' shovviul 
tlie clefttro-i)late!i goods A watciies 
were numbered, A might have boon 
ideutilied thereby : — Ifetd : a .sufficient 
description of l,hc floods mortgaged. — 
SEGsw'oitTii V. Meriden ,Silv]*;h Plat- 
ing Co. (1882), 3 O. n, 413.—- CAN. 

e. ” Stable <t’* couch Ionise, 

three hvr.^cs, otu'. cow, etc." ~ -Description 
not detailed.] — In an assignment tl 
goods were described as ” all t’ 
household furniture, goods, chattel.., 
A clfccts belonging to A being in Hie 
ilvvelling-hoiiHo of tlic said R., A whieh 
arc cimmeratcd A sid forth in the 
seeoml schedule hereunto annexed ; 
A also the stock-in-trade, implements 
of business, A maeliiiiery in the said 
sclmdulo enumerated A set forth.” 
In the margin of the sehe<luU* dilVerciit- 
Jocaliti(*H were mentioned, A opposite 
to them the goods specified, some of 
the articles in question being as 
follows : — “ Stable A coach house ; 
three iiorscs, three sets liarness, one 
strawi'CUtUT, one eow, one cuttfT, tw<i 
buggies, etc., lumber yaril ; two 
waggons, one pair bob-sleighs, four 
wheelbarrows, trestles A scatVolding ” 
field : t.he description as to these avuh 
insufficient. — H aworth v. Flktoukr 
(1860), 20 IJ. C. R. 278.— CAN. 

f. ” 400,000 envelopes."] — 

An inventory di'scribing items of 
stationery in gciitTul terius, such as 
” 400,000 envelopes,” etc., does not 
sutflcicntly describe A identify the 
articles so described to pass t.liem in a 
Bclicdule t.o a bill of sale of part of a 
stationer’s stock. — S ommers v. Eiry 
(1890), 8 N. Z, h. R. 620.— N.Z. 

g. — ^ — "One horse <£• buggy " — 
Similar articles not in grantm'*s pos- 
session.]— Scmblc : “one horse A 
buggy *’ is a snfllclcnt inventory In 
a case where a man possesses only 
one horse A buggy. — C uristoiiurou 
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48 W. K. 280 ; 44 Sol. .To. 103 ; 7 Mans. 149, 
D. 0. 

Mentd. nurchell v. Thompson, [19201 2 K. B. 

o(f • 

424. “Premier Platen” machine — De- 

scribed as “ Premier Plating ” machine.] — Tri iho 

schedule to a bill of sale given by a prhittii* a 
‘‘ Premier Plate?! ” machirwi was described as a 
“ Premier Plating ” macliine, but certain accessories 
were included which indicated the true description 
of the macliine : — Held : as the description could 
not liavo misled any one acquainted with a 
piinter’s business the bill was good. — Sirtmonds v, 
Hughes (1890), 0 T. L. R. 443, C. A. 


425. Double bath-chair — Described as 

four-wheeled carriage.] — ^The schedule to a bill of 
sale included “ a four-wheided carriage & set of 
cloth cushions.” The grantor Jiv(*d at li., & it 
was proved that the vidiicle to which above 
description WJis intended to a,p]>ly was of a par- 
ticular kind known in R. as a “ doiibb* batb-chair.” 
The grantor had no other velTude, t.o which tlie 
description could apply : — Held : ilu*. description 
was suflicient. - Edwards ik Marston (1890), 61 
L. T. 97 ; 7 T. L. R. 127, C. A. 

AnnolaiUmA Mentd. Linfoot r. l»ookott, |1H9:>1 2 Cle SHT) ; 
lloscllold V. I’rdvinclal Union Bank, [19101 2 K. B. 7SI. 
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PiN/VNC’E Co. r. l)trRA>rT& Sov(lH89), 

7 N. Z. h. H. (J19.~N.Z. 

h. “ One frinylf hufiUU-”] — 

The wonlH “ one .single btiggy,” in a 
(thattel intgo. : — f/rld : not a Hutllcient 
(IcHcription to satiHfy R. .S. C). 187 7 
(C. 119), H. 2:i.— HOT.T V. CAUMICilAKn 
{1S7K), 2 A. R. (J:J9. -CAN. 

k. ‘\On.r tram of oxrn** — 

Hailor rrtaininu poi<>irft»ion.\ ~A receipt 
notci waH given tor “ one 1-eani of 
oxen *' & it provided that the right to 
poHHOSHion of tlie proper!, y for wliieh tl»e 
note was given .should nimain in' tlio 
bailors ; — If rid : extrinsie evidence 
(ioiild be obtained to show tliat this 
t<‘aiu of oxen was the one H(dd by 
pitfs. & thcr(*.foro the description was 
snftic-leiit. — WcsTKitN MiLT.rNo Co. v. 
l)\KivK c't BM.DKasoN (1H‘M), 2 Terr, 
h. R. 10.— CAN. 

l. ' — “ Onr. bnnvii stallion, ten 
years oUl,"\ — In a lull of salt' certain 
goods were (le,s<;ril>ed as “ one brown 
stallion, ten years old ; one bav horse, 
eight, years old ; one bbwk mare, iiim*, 
years old *’ ; — field : a sutTleieiit do- 
seriplion. -(.'okvku.i. r. Ahk.i.i. (18<s 0), 
:il C. 1’. 107. -CAN. 

m. “ One, red eotn four years 

old, valued at S!21.”j PItf. elainied a 
cow under a bill of sale from one j\I., 
by which M. conveyed to i»lt f. “ One 
red cow font* y(‘ars <ild, value<t at S2 1 ” : 
— Held : the deseript Ion was insnlHeieiit 
to pass the lU’operty in the cow, as it 
di<i not in any Ava,y disl inguisii the 
cow HO tliat siie could Ik* idcaititied. — 
Hugiian V. McCollttju (]ss7), 20 

.N. S. R. 202 ; S U. L. T. .‘{SI. -CAN. 

n. - - — ■ “ Onr fiorse or mare, three 
rows d'* all viy farmuiy unylnnenfs."] - 
A bill of sail*, given liy IM., t.o jiltf., 
described the property conveyed as 
follows: “One liorse or mare, tliree 
cows, two heifers, sheep, earl., all my 
farming iniplernerits.” 

The evidence showed l.lial, M., being 
about to leave the province, sold his 
farm, stock, etc., to idtf., Imt returned 
in a sliort time, oeeaipied tlie farm 
under an agrocnieut to rtideem it, 
& treated tJie stock as his own, .selling 
& otherwlsi* disposing of it as ho saw 
X\t -'Held : in an action again.st 
deft, sheriff, who levied upon the stock 
in satisfaction of a judgment rtwovered 
against M., the property levied upon 
was that of M. — MgAsictll v. Powku 
(1897), 80 N. .S. R. 189.--CAN. 

o. “ One piano. Dominion 

make. No. 277 3. ”J — Field v. Uakt 
(1895), 22 A. R. 449.— CAN. 

p. Cookiny 'idcnsils” — 

“ Oocfceri/."] — “ Cooking utensils *' & 
“ crockery *’ is not. a sufficient deserlp- 
tioii in the Bchodulo to a bill of sale, 
of goods designated under these 
headings, & specific goods not further 
described than by such general words 
aro not covered by t.he bill of sale. — 
Peake v. Homi (1885), 4 N. Z. L. R. 
190. -N.Z. 

Q. “ One kitchen table, four 

chairs ” — Locality specified.] — Goods 
were described in a chattel mtge. as 
“ one kitclien table, four chairs, all 


contained in <Sr. about the dwelliug- 
house & barn of the mtgor., sltuat.o at 
or on lots,** etc. : — Held: snHleient.— 
NATn'RAMS V. PHAIR (1875), .37 U. C. It. 
153. -CAN. 

r. “ Tmo sets of hlacksmiihimi 

one set o/ irayaon 'maker\^ iooLs 

eompleie .**] — In a chattel mtge. madi* 
liy RI. & (3»., the goods were described 
as “ Two sets of blacksmlthlng & 
one set of waggon maker’s tools com- 
plete -//rZd .* an iiisiiffleient do- 
serlption. — ^Masox v. MacDonald 
(1875), 25 C. P. 43.5. -CAN. 

s. “ 1 4,4 1 5 feet of prepared 

monldinq."] — “ 14,415 feet of jircparod 
moulding ” : 'Held : a sutlle.ient & 
full deseripthm under the statute. — 
Nokll r. Pkll (18G1). 7 C. L. J. O. S. 
322.— CAN. 

t. — — • Stock-i n -trade — Locality sped - 
fled.] Held: (1) goods In a mtge. 
were sutflcienGy described as “ all the 
stock of dr 5 " goods, hardware, crockery, 
groceries, & other goods, wares, & 
merchandise in the .store imMuises 
oceuTued by t.lu* mtgor. at,” etc*., if 
it were (dearly made out that tdios(* in 
(luestion w'cre in the mtgor.'s store, & 
ids, at the, execution of the instrument : 
(2) the evidence of identity in this case 
was HutTl<d(mt. — ^K o.sh v. (’o.nukr (18.56), 
1 4 U. (’. R. 525.— CAN. 

w. — — — -Snnble a 

dos(wiptlon of property in a hill of sale 
or chattel mtge. as ‘‘ the stock -in- 
trud(5 ” of the grantor In a speeiti(id 
localil,y, such as his store (jr warehouse 
in such a place or streot is siiltlcient. 

HoVEY V. WlUTlNG (1886), 14 

S. (’. R. 515 ; sub nom. WHrn.vG v. 
riovEY, 13 A. R. 7; 9 O. R. .311. — 
CAN. 

z. 'I .] — The de- 

scription ill a eliattel nilge. was us 
follows : ‘‘ All & singular tin? goods, 

ehattets, stock-iii-trado, llxturos, & 
hI-oix? building of the mtgors., used in 
or pertaining to their business as general 
merchants, said stoek-in-trude con- 
sisting of a full stock of general mer- 
chandise now being in the store of 
said mlgors. on the north-half of 
section six. townsliiii niiudoeii, rang(‘ 
twenty -eight west of tlie fourth prin- 
elpal meridian ” ; — Held : sutlleiont.- - 
Thgm.sov V. Quirk (l.ssu), 18 S. C. R. 
695. -CAN. 

a. DeseHption in 

general words.] — Goods chattels were 
described as all the stock-in-trade, 
goods & chattels, ole., including, 
among other things, all their stouk-in- 
trado which they, tho assignors, “ now 
have in their store & dwelling in tho 
village of R.’*: — Held: description 
insuflkdeut, in that the kind of stock- 
in-trade should have boon mentioned. 
— Nolan v. Donnelly' (1883), 4 O. R. 
440.— CAN. 

b. .1— "All & 

singular Ills sl.ock-in-trade, chattels, 
debts,” eto., & " all his personal e.st-ate, 
& effects what^Hoever & wheresoever ” : 
— Held : as there had been a change 
of possession, 20 Viet. c. .3 did not 
apply, otherwise the (lescription would 
have been insutttclont. — Howell v. 


1,800 books as per catalogue.”] — 

MoP’.VRLANE (1858), 16 IJ. C. R. 469. — 

CAN. 

c. _ .1— “All 

my stock-in-trade, goods, w'ures, & 
merchandise in my store situate 
at,” etc. : -'Sernhle : not suflleient. — 
llinviiiHON V. Rorertk (185K), 7 (J. 1*. 
470.— CAN. 

d. Specific descrip- 

tion of articles .] — Tn an assignment tho 
fCoods were (ie,seribed os ” all tho 
household furniture, goods, c)iatt,els, 
& effects belonging to & being in the 
dwelling-honsc of the said Biirrowes, 
Sc wliich ai‘e, emimoratcd & set forth 
in tho second schedule hereunto 
annexed ; & also the stock-in-trade, 

implements of hiisincss, & machinery 
in t.lio said schedule enumerated Sc set. 
forth.” In the margin of the schedule 
different localities were mentioned. Sc 
opposite to th(un tiie goods spi'cltied, 
some of the articles In (imjstion being 
as follows : ” old lumber, etc., two 

thousand f(X3t of oak S: hardwood 
plank Sc boards, sixty t housand feet of 
prime assorted sizes, tw'o tliousaud 
feet flooring, one iiair of timber wheels, 
one hand earl., two yard dogs, cut 
stone ” : — Held : the- a.rticU*s were 
MulUe-iently described. Sc passed as 
stock-in-trade. — H AWinti’if’/'. Fletc'Heu 
(1800), 20 U. C. R. 278.— CAN. 

e. — — — — .1 — On a sale 

by a partner of his interest in the 
partnership effects to tiis eo-|»artm'r. 
Sc tor the purpose of securing the 
amount, duo on such pure.haso, the 
purchaser, T., executed a mtge. to tho 
vendor on ” all the stoek-in -trade, 
(•-onststing of drugs, ehemieais, etc-.. Sc 
in fact cviTythliig in stock or Jield by 
the late firm of T. & 1‘. in connection 
with their buHiiie.ss Sc. now in possession 
of the said party of the first part [the 
imrehaserl in or upon the shop or 
priMiiises occupied by him on the north 
side of Kent street, in A., Sc also any 
stock pun*, based hereafter by the said 
3\, Sc which may be in his possession 
upon .said promi.ses during the eou- 
tiiiuance of this security or aiij re- 
newal thereof.” Afterwards 1*. exe- 
cuted a roiH'wal of this mt.ge., describing 
t.lie property substantially ils aliove, 
•fc as lieing in his poss(issjon on the 
date of tlie lirst mtge., Sc ” also any 
stock imreliased by tho said intfcor. 
thereafter Sc now In liis possession : 

also any stock purchased hereafter 
l»y the said mtgor., Sc whieli may bo in 
his possession, upon the said premises, 
at any time during t lie eontinuaiico of 
this security or any renewal th<u‘(mf ” ; 
‘-Held: tho pro])ert 3 ’ was Hufficiontly 
described in the mtge. both as to its 
nature Sc locality . — itr Thirkell, 
Perrin v. Wood (1874), 21 Gr. 492. 
— CAN. 

f. — — Other goods de- 

scribed gcjuraUy .] — " All &: singular tho 
stock-in-trade of the said W.,” the 
assignor, “situate on Ontario street, 
ill the said town of Stratford, & also 
all his other goods, chattels, furniture, 
household offeets, horses, & cattle, 8c 
also all bonds, bills, notes, dents, 
ehoses In action, terms of years, leases. 

Sc securities for money -Weld ; 
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Bills of Sale. 


Sect. 2 . — Foriii of hills of sale by way of security : 
jSub^ert. 8, fi. cfe’jfj'.] 

The grantor of a bill of sale, given as security for 
an advance, was, at the time of the execution of 
such bill of sale, possesscid of books to th(' number 
of 1,800 volumes, wliich were in a study at his 
house. The seliedule annex(;d to th(? bill of sale 
commom^ed with the words : “ The whole* (>f Uui 
chattels at i>resent at. W. Vicarage, ^ consisting 
{inter alia) of the following.” It then proceeded 
to specify the furniture A: other ehatt.els contained 
in each of the rooms in th(^ houst^ Under the 
head ” Study ” was the item : ” Kight.een hundrtid 
volumes of books a-s per catalogue.” There ^ was a 
catalogue of the books in the study in existence 
previously to the bill of sale, 'riiere was no 
evideneij of facts showing that th(ir<‘ was any 
diniculty in iileiitifying the books comprisi'd in the 
bill of sale wit.hout referring to pie catalogue : 
Ilrkl : the books were sp<‘cilically described, 

inasmuch as the words ” as iier catalogue ” were 
not rest.rhd.i ve of tlu* priivious part of the descrip- 


tion, which suftlciently identified the books 
assigned. -Davidson v , Oaklton Bank, [1893] 
1 q: B. 82 ; 02 L. J. Q. B. Ill r 07 1.. T. 041 ; 41 
W. 11. 132 ; 9 T. L. It. 20 ; 39 Sol. .lo. 099 ; 4 K. 

100, (J. A. 

ir/inf nnfsses under Particular Description. 


SeCy alsoy cases in Sect, 2, sub-sect. 4, ante. 

427. General words of bill — ^Whether limited by 
description In schedule.] — A bill of sale purpoi-ted 
to assign to B. “ all the household goods furniture 
of every kind A description whatsoever in the 
house No. 2, M. Place, more parl.i(;ulai-ly men- 
tioned k set forth in an invtuitory or schedule of 
even date, A givtm up to B. on the execution 
thereof.” At tdio time of the exocupon of the bill 
of sale one chau*was delivered to B. in the name ol 
the whole of the goods k, furiiiturt*. The inventory 
did not specify all the goods k furniture in the 
house : the bill of sale only operated as 

an assignment of the goods k furniture*, specified 
in the inventory. — VVooJ> v. Bowclikfk (1^31), 


iriHufflcieut an te all the treods.*-- 
WiLsoN V. Kiouli (ISliU), IS r. C. J{. 
470.— CAN. 

k. Stock niortimuc— Stock not 

carnixirked tin (Icacrihcd.l- iiy a iid 4 re. 
of Ht()(*k, which Avas duly rogiHicred, 
hkpU had iiMU‘ti'a|i?ed to rcHp. a lieid 
of cal.Ue & certain nheep depa.sturiii>f 
ou laud of l.he Kraiitor therein described, 
& also all afl.er-j»c<iuircd stoe-k. The 
iustrununit deserilxid all the stock as 
earmjM’kcd with tlu' registered earmark 
of l)kpt., & eofduiued a covenant t(» 
brand and ourtnark. Hut no hrainl 
was Kjieeilied in the liiHti'innent, 
neither then nor HuhKequentii del any 
of the euttle bear hkid.’s brand or 
earmark: -Ildd : (1 ) as the earmarks 
on tlie ea.l(le wen* nol. t)i(' earniai’ks 
mentiomui in (he iiitge., the deserip* 
lion was iusullleient under Cliadels 
'rraiisfiT Act, 1 90S, s. 2a : (2) th(»ugh 
the inst rnmciit. was not valid for I he 
luirrmses of h. 25, the provision in 
s. 20 l-luU an iiiHtruiiient. comprising 
stock shall he deemecl to include all 
tlie sf.ock the ])roperty of the grantor 
whicli he has covenant.e<l to Imiml or 
mark, ik. wliie.h are dc])asluring on the 
land jiumlimied in the instrument, 
made the s(^curity valid, ' Hau.ky’s 
Official Assiunkk v. Onion Hank 
OF Ai^sruALiv, Ltd, (1910), 1)5 

N. Z. L. H, «7:i. -N.Z. 

l. — — Stock d( scribed or 

rcjcnxd to t>if namt — Or by usuol 
deseri fdion icUhiod ntunc i>r brand.] ■ 
ytoek are sutlhuently deH<'rih»*d (»r 
referred to foi‘ (he purjjoses of Chattels 
"JT'ausfei* Act, 1HS9, s. 51, il deHtU’ihed 
or rcfcrn‘d to hy name, 

Scmblc : the usual deseripl ion of 
Hucli slock without name or hraiui is 
sufBcient.- lie OmusTiF (1901), 19 

N. Z. L. H. 015. N.Z. 

m. A.s to foeo/////. I -The goods 

were described as “ all the gooils in 
the house of the mtgor. ; in hedroom 
No. I, one bureau,” etc., ilesenhing 
the artle.Ies in each room, A’ adding, 
” all the hereinbefore deserihed goods 
be elia,tt<‘ls being In the dwelling Innise 
of the party of the lirst part, situate 
on 0- street, in the town <»f H. ; also, 
one ha.\ mare, one covered buggy,” 
etc., ” being on the lU’iuiiises ol the 
party of the lirst part on said Q. 
streid ; also the following goods A' 
articles, being in the store of l.lie party 
of Idic lirst part, on the corner of Q. be 
M. streets, in the said town of H. ; 
that is to say, eighty-live gallons of 
vinegar,” giving a long list ; ” & also 
the follow'ing goods, being of the stock- 
in-trade of the party of the first part, 
taken in the month of Aju*. last ; 
that is to say, sixteen piein^s of lwee<l,” 
etc. Held : all the goods w ere 


sullleicntly dese-rihed, for the last 
parcel of goods might be taken as 
described to be in t he skire. — IVI athkkk 
V . Lynou (18(>9), 28 IJ. C. H. H54. — 

CAN. 

n. — .1 — The goods werti de- 

se.rlhed as set forth in l.he sehednles 
annexed. Schedule D. was beaded, 
“ Housebold furniture A: property ot 
,T. It. McDermott,” 8: the several 
apartinentiS lumtuinlng the furniture 
were specilicd : — Hchl : suflieieut, as 
it might bo assumeil l.o refer to the 
party’s resiileiiee.- FitA.sF.ii r. Bank 
OF Touo.n’to (1860), 19 U. H. 5H1. 
—CAN. 

Q , .J -TJie property was 

deseribcii as “ the goods, ebattels, 
furnituri*, & hoiisehohl .stulf exi)re.ssed 
in the schedule Jiereimto annexed,” 
wiiicli seliedule v^u.s heath'd, “ An 
iiiviuitory of goods iS: chattels in the 
jiosHcssion of one .3. H.” on a named 
day. It jiroeoeded to mention certain 
rooms t in* articles therein cont ained : 
then jewellery, blankets, houseliold 
linen, silver, etc., tlu' lof!alil..v of the 
house in which the goods, etc., W(*re 
(iontained not being mentioned 
Held: Huffieienl. Fowf.ll v. Hank 
OF lU’FF-K Canada (1861), 11 C. P. 
303. CAN. 

p. — - (toods *' in bond."] — 

Scinhlf : tla^ description of goods as 
” in bond,” incaii.s in tlu* cusloms 
wo rehouse, & is a siillli'iciil dcscrijition 
as regards locality.- May v. Wfcjuiuty 
Loan & Savinoh Co. (1880), 45 

IT. a U. 106,— CAN. 

q. - - ,S*tock moriyage.] — 

Where sheep with; dt^scribed in a 
mtge. as at a certain station, which 
was their headuuarters, but at wbic.b 
they were not at tlie time, having to 
(ravel about l.bc country in soar(;b of 
fetsi. Qn. : whether this fact in- 
validated the. mtge. - Synnotv. Etter- 
SHANK (1877), 3 V. L. IL 136. — AUS. 

r. Household, fnmitnrt 

in dirclting-honsc — Krroiwous descrip- 
tion.] — (loods intended to be iiudiidiid 
in a chultcl mtge. were described 
therein as those ineniiontid in the 
ficlicdulc, the properij^ of the mtgors., 
situate upon the jiri'inises on the north- 
cast corner of certain sti'cets in a 
township. 'I’lie seliedulo contained a 
list of goods, w'hieh consisted of honse- 
liold furniture, each article htdiig 
dcacribetl, it the articles in each room 
set out under a beading describing the 
room. ’Phe mtgo. contained a covenant 
that if the mtgors. should part with 
the possession of tlio goods, the nitgcc. 
was entitled to take possc.ssion : — 
Held: (1) the morlguged goods wvre 
the property of the mtgoi*s., in tlieir 


possession, ik contained in the building 
deserihed in the mtge.. ; (2) the liuildiiig 
was the dwelling house of the mtgors., 
the goods the household furnituiv in 
use hy the iidgoi-s. ; (3) although 

vvhiui the mtge. was executed, tJie 
goods were iii the house at the north- 
west itoi'iier, A’ not tlie north-east 
eoria-r, the mtge. was not void : the 
erroneous part of the description might 
be reji'cted, bi the statement that, they 
were contained in the mtgors.* dwelling 
houKi! would remain.— SuiTtEMK Court 
OF .1 uhh'atuhf, (Ait'ountant of) c. 
Maroon (1899), 3(1 O. H. 135. -CAN. 

s. (M<mts in warehouse 

of third poW/y.j— C. & J., by mtge., 
(•onv(‘yed certain goods, mentioned 
dcs(Tib(‘(i ill sein'd ules al (ached IJu'relo, 
(,o pltf. Some of tlu^ goods iiien- 
lioiii'd (hi'iein wen' in pos.scssion of 
the nianiifaelurer, oiu' l«. ; ()thcr 
Iiorllons were in certain rooiiih in ilie 
A. A’ H. Hotels. The description 
giv'cn merely dt'sjgiiat-ed a, porHon of 
th(' property by locality, givmg no 
pai'Ueular ilescripl ion, A was as 
follows; ‘'All A: singular tlu' goods 
A: challels, furniture, houselujld stnir, 
8: articles particularly mciitioucd & 
expressed in tlu; scluiduh' hereunto 
annexed. wliicli art* now’ in the 
warolioiise of IL, in the city of II., 
are about to hi; idaei'd in the buihliiig 
known as the H. Ilotcl.” 'I'lit' seht'diile 
began : ” Sclu'dule menlioiied & re- 

ferred to ill the annexed imlt'uture ; 
oiM' set jiarlour furniture,’] etc. (de- 
scribing some artitdt^s), “ in jiurlour 
H. Due W’alnut bedstead,” etc;, (de- 
scribing w'veral ai tielt's). “ in parloni* 

i—Hcld : (I) all (he. goods in tln^ 
schedule de.seribed as having been in 
certain rooms in either of the hotels, 
jiassed bv tht* tnIgtL ; (2) goods 

deserlbiid speeitleally without any local 
descriiition, jiassed ; (3) goods w’liich 

were made at the time of executing 
the mtge., & were the jiropeily of the 
mtgors. in R.’s warehoust', passed 
uiuler the mtge. as a distinct grant 
H'om (hose in the sehednles. — MrLi>i v. 
Kind (1864), 14 C. V. ‘223.— CAN. 

t. Goods not n7i locality 

specified.] — A description of goods as 
” being now on the premises occupied 
hy the ” intgom. ” in the town of J^., 
Ix'ing lot,” etc., ‘‘ A: being composed 
of one stumping machine, one prize 
lujggy, one lumber waggon complete, ” 
etc. : “ Held : HUlIlcient as to ttU the 
goods, though the stumping macldne 
be waggon were not on the premises. — 
Heutram V . Hendry (1877), 27 C. P, 
371.— CAN. 

w. .]—Hdd: all goods 

described in the schedule as being in 
certain rooms, & which wei*e not in 
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Part V.— Statutory Requirements. 


6 Exch. 407 20 L. J. Ex. 285 ; 155 E. K. 

602. 

428. A., who carried on hia 

business at No. Ill, KoT*e Street London, but who 
resided at No. 10, Tlie Grove, South ljarn])eth, 
executed a bill of sale to a cnnlitor of all singidar 
the plate, linen, j?oods, & chattels, which then 
were in or about the messuage <fe premises No. 10, 
The Grove, South Lambeth. There was then a 
clause in the bill of sale “ that all the household 
furniture, plate, linen, china, glass, pictures, 
prints, wines, liquors, all other the goods, 
chattels A elTects of whatever nature, which the 
mtgor. now is, or during tlie continuance; of the 
security, shall bf‘come possessc‘d of, shall bo sub- 
ject to th(; security hereby made, A. it shall be 
lawful for the ititg<‘<‘. to enter into any messuage 
or i)remises to take possession thereof,” (‘to. 
Tliere were other pi-ovisious inserted in tlie bill of 
sale with a view to securing the mtg(;e., but 
although the house No. 10, The Grove, was 
frequently ment.ioned, no mention in terms was 


made of the premises No. Ill, Fore Street ; — Held : 
(1) (WiLLEs, .J., Channell PjQO'n% BB.) the 
bill of sale did not operate upon the property upon 
the premises No. Ill, b^ore Street, but operated 
alone upon th(‘ property upon the premises No. 10, 
The Grove; (2) (Kelly, (J.B., Bilvmwell, H., A 
Keatjncj, .1.) the bin of sale did op(‘rate equally 
upon the property upon both ])i*emis(*s. Mee c. 
Pahuen (1866), 15 L. T. 820, Ex. (ii. 

429. . j — A bill of sale passed all the 

gi'antor’s elTects, etc., in his house, then added, 
‘‘ which are more particularly described in the 
schedule; h(;reto ” : -Held : the large words in t.he 
body of the deed were not limited by the schedule, 
wliich only described a part of the goods in the 
house at the time. — Baker v. Richardson (1858), 
6 W. R. 663. 

430. Description of goods in bill — Whether 
enlarged by words of schedule.] — ^A. mortgfiged 
an iron foundry, & fixtures, A working plant 
tihereon, as specified in an inventory, which was 
to be read A construed with the deed. The 


l ooiiiH al t lie f iiiic, did iiol- juihs. 
Mills v. Kin(; (LSOl), 14 C. I*. ‘22.1.- 

CAN. 

PART V. SECT. 2. SUB-SECT. 8. C. 

427 i. (ivmral v'onJs <>f hill — 
Whetlur Umifrd hj/ dr}icripii<m. in 
schedule. \ A liotrl r*n. (mI a Idll 

of Halo 1.0 cn'dilorK, who woio also 
intKOi’s. of tho ho1(‘l preiniHOH, of all 
the fiirniiuro X' effecits “ whifdi now 
am (>r liorcaftor shall he in the hcdi l tV 
wliioh otYoftH nou on the |»reTniH<‘h are 
net forlh in the schednh* lasrc'to.” liy 
mistake ceriain etfeels Ihoii ni)on tlio 
premises were ornilf(;d from (h<; 
schedule : field : the lull of sale 
pa,HHe<l all (h(‘ furnitur<‘ in Iho hfdil. 
Hi not nierel.N’ that nhieh was d(;Hcriii<‘d 
in the sehednle. Jle JioYAL Maktnk 
IIOTSL (Vl, K I SO.S'J'dWX, Lti>., [IS!L'>] 
1 1. K. :hi8. -IR. 

427 ii. .1—1 MIL elaJnied 

under an assignment whieli had a, 
sehednle of goods attached. Intended 
t.o l)e passed thereby. The goods in 
(jnestion had gone. int(» the store prior 
to the t'xeention of the assignment. X' 
wore not in the seluidwl^* : — lleld : the 
assignment only passed wliat, was enn- 
tained in tlie inveiitorv.— (U'NN v>. 
Li’Ttvn (1S;)S), 7(11* .HI. CAN. 

427 iii. .1 — All tin' goods, 

ehalteJs. fnriiilnn*. S: household stulf 
“ now in S.’s Motel 'I’oronto, or par- 
Inmlarly mentnined X e.\])reHsed in a 
eertairi schedule iinnked A., hei‘(*nnd('i 
wriltiMi or heiennder annexed,” will 
not inelude goods not in tlie sehednle. — 
KINOS'J'ON r. t’llAJWlAM (IS.'^dl), ‘J I’. 

i:i0. — CAN. 

427 iv. .J — A chattel mtge. 

described the goods as “ all t hi‘ gooils, 
chuttels, fiirajture X household stuff 
whatsoever, the propeit> of the said 
mtgor., situate X being in X upon the 
hotel, stables X jireniises known as 
S.’r Hotel, in the said eity nf L, ; which 
said goods X ehuttels, fiii'nitnre X- 
honseiiold stiiff.’are more particularly. 
liTit without restriction to tin; aliovi* 
dosci'iption, ilescribiul X set out in the 
scla;diih; heii't.o annexiMl markiMl A. — 
that is to say, any goods & chattels, 
furniture X liousehohl stiiif. In X upon 
the said hot.el, stables X premist;s, not 
included in the said schedule, are not 
to he excluded from this security.” In 
the schedule was (sontairual : ” Yard 
X. stables, one omnibus, two bay 
horses, aged, etc;., the whole, of this 
above-named proiiorty, goods Hz 
ehatteds, household lurniture, hcjrses, X 
waggons, now being in X ni>on the 
premises known as S.’s Hotel,” on. 
etc. At the time of giving the lutgo. 
the mtgor. civvned only tw'o homes for 
t.he use of the omnibus, one of which 
was not a bay horse ; — Held : (1 ) this 


home would not pass by t.Jie description 
in tbe Hcdieduh‘, but that it passed by 
the general words in the mtge., as 
being in X upon the stables X premises ; 
(2) the omnilms passed. — Fnv.nKKALi) 
V. JoiJNHTON (1877), 41 t^. (J. 1{. 440. — 
CAN. 

427 V. .1 — An insol vent <;on- 

veyed certain property to H. X Co. by 
an instrument reciting that, he had 
agre(‘d to give them security on all 
Ids real estate, plant X mueldneiT in 
tlie city of JI.. X he conveyed “all 
that X tliostM he machinery, imploinenU 
X things specilied in tli<* K(;hednle 
annexed,” wlileh sehednle was headed 
“ Plants in t.he machine shop ” X wais 
found to contain not stock on hand, 
l)Ut maeldncry, implements, etc. : — 
Jleld: oiilv the things enumerated in 
the Hchcdiilo or those added to or 
substituted for passed to H, X (’o. v'i: 
tin; worii “ things ” must bo limited to 
propert.y ejusdeui (jeneris with that 
described m the words preceding X. 
conncet<Ml with it. — He Mt).NT()U().MKitY 
(1878), K. K. I). I/»4.— CAN. 

430 i. J)< .seription <>/ (foenls iu hill — 
Whether enlurped. bp words iu schedule. \ 
— An ussigninent of “ all the stock-in- 
trade, merohandise, goods, X ettVets,” 
in the .slioji occupied by the assignor, 
situatt* nil t.he south side of K. street, 
in the city of T,, X known X nunihert‘«l 
7 7, which said goods X chattels are 
particularly nimtioned in I he scliedule 
annexed hereto, X marked ” A. ” : 
w hieli Hchetlule began. “ stock in work- 
siioiis,” X^ went- on <le.s<’ril)ing what 
w as tJicrein. and next di^icriln'd wiiat 
w-as in tlie front shop: -field: sutti- 
cieiit to pass not only what was con- 
tained in the front sliop first, described, 
l)ut what was contained in a c.on- 
tinuouH shop consisting of the front 
shop X. two wa)rksho])s. — N okll r. 
J’KLL (18GJ), 7 C. L. ,3. (.». S. 322. 
CAN. 

430 ii. — -.J -In a chattel 

mtge. the goods conveyed were de- 
Mcri bed as follows : “ All of w hich goods 

X chattels aix‘ now the ^iroperty of the 
mtgor., X are situate m X upon the 
preiiiis(*s of the L. t’o., describing the 
premises, on the north side of K. st.reet, 
in (Ik; city of Ij.” ; X in a sohcilulo 
I'of erred to in the mtge. was this 
additional de.seriplion : — “And all 
machines In cour.se of construction or 
which shall hereafter bo in course of 
construction or completed while any 
of the moneys hereby secured are 
unpaid, being in or upon the preiiiises 
now^ oeeiipied by the mtgor. or whicli 
are imw or sliall bo on any other 
promises in the city of L.” Held. : 
the de.scription iu the schedule could 
not extend to goods wholly inanii- 


fai'l.ured on premiHt;s other t ban those 
dcscHbcd in tho mtge., X if it could 
thc! de.scription was not sutlielent 
w'ithin IL S. O. 1887 (e. 12n), to cover 
mac.hines so manufactured. — W n.liamh 
V. Lkonauo X Sons (189G), 20 S. C. H. 
400. CAN. 

430 iii. Schedule irretpilarly 

Jillcd i/p. 1— N. X (^o, by de.eil as.signi;d 
to M. all X singular t he “ furnitnre X 
effects of tluMii, tho said N. X. Co., X; 
w'hich will be mon; jiart.icnlarly men- 
tioned X de.s(;ril)ed in the schedule to 
these presents hereafter to be annexed, 
marked A., X all oilier tlaOr personal 
est.ate X effects wliatsoever X wdiereso- 
ever situated.” The schedule was not 
/Hied 111 ) at. Mk; lime of (*\e(;iiting op 
tiling t.lK^ as.sigiinieiit, but was after- 
wards lilhul up by a third person with- 
out rofereiiet; to the as.signoi’s, X the 
books iu (|uestioii were mt*ii1ioiied In 
It, but r(;rn.'iiiK;d in tlieir possession : — 
lleld : t lie schedule to the fli*st ussigii- 
meut, lilled up us it w'as, (;oul<l have no 
effect, X the lionks did not ])ass under 
tho operative w’ords. Cuavvfoud v. 
Brown (1859), 17 U. Ck M. 120.— CAN. 

a. Assiijnuietil of “ poods d!’ elizit' 
tels ”- I'ortuhle eupine included — Xol 
VKirhiue Jljred /n huildiuy.] Whore a 
steMm-engiiie w^as a portable one, fixed 
by its own weight on logs lying on the 
soil, Hz tliere was a pin which went 
through the engine into an ipiper block 
in the building to pre\cnt thc lateral 
motion, X t lit; chiiimey mado with 
joints was eairied through the rotif of 
the building X stayed liy pieces of iron 
wire screwed to t he roof : — field : tho 
steam -t;ngine passed under a bill of 
salt; of goods X chattels. 

'rhe breaking-down mae.hino was 
eonneeted with t he steam -engine by a 
shaft ; it worked upon uprights from 
which it could In; easily removed, but 
t in; uprights wore fastened to u beam 
w'hieh was jiart of, or fixed to, the 
building : lleld : t.he machine did 
not pass. — T urnhull v. Mills (1809), 

I C. A. 255.-- N.Z. 

b Safe not included — 

(leiurul words preceded hp specific 
articles.] In a (*hattel mtge. the 
general woi'ds “ all goods, chattels X 
effects now' in t.he sU^re ” w'ill not 
inc.hide a safe where the general words 
are i)recedi;d by several specitle articles 
such as lamps, etc. —(Ioldte v, 'rAYiAjR 
(1890), 2 Terr. L. H. 298.— CAN. 

c. Assiijniueut of “ household fur- 
niture ” — Sewinp machine not includrjl.] 
— Pltf. (Jaiincd a sewing machine midor 
an assignment of all the household 
furniture X lit, tings of every nat.ui*o X 
kind In X upon the dwelling-houfl©, 
etxL : — Held : the sewing machine did 
not come within tho terms of the 
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Bills of Sale 


. 2. — Form of hills of sale by way of securily: 
tS 111) -sect, S, (!, 

inventory included stock-in-trade, which wauS not 
rneutioTH'd in ti)e deed : — Held : the iriv(uitory 
could not/, contrary to the intention of t.lui parties, 
be allowed t-o enlarp^e t/he operatiori of the deed, 
as it was not, as a inat t/cr of fact., int ended t.hat tlu^ 
st.ock-in-trade should be included in the rntgti., it 
passed to the trustee in the liquidation of the 
Tiitgor. — He McManus, Fa: p. .1aim)ink (1S75), 10 
Ch. App. 222 ; 41 L. J. Bey, 58 ; 22 L. T. 081 ; 
22 W. li, 730, L, ,U, 

431. Articles described In schedule — Bought 
before but not on premises until after execution.] — 

In an assignment of all the furnit/ure in a house, ^ 
comi)rised in a schedule annexed, goods bought. 
insertiid in th(‘ scheduhi before, but not. rec(‘ived 
until after, the execution of the bill of sale, will 
pass. — Sutton v. Bath (1858), 1 F. & F. 152 ; 
subsequent proeeedinqs^ 2 H. iSc N. 282. 

432. Assignment of “ personal estate — 
Whether term of years Included.]- — A bill of sale 
recrited t hat. B. owed pltf. 1^50 foi* goods supplied, 
A t.hat/ B. assigned to plt/f. “ all the household 


goods, furniture, stock-in-trade, chattels, etc., at 
the Black Bull, all ot.her his personal estate 
whatsoevtT to which he was entitled,’’ B. sur- 
rendered the remainder of his tertn in the Black 
Bull to his landloi'd : — Held : t he bill of sale 
operated only to pass the chattels pei^onal, not 
the t/erm of yeais. — llAimrsoN v, Blackhurn 
( i8(U), 17 V, B. N. S. 078 ; 5 New Hep. 1)0 ; 24 
L. .1. C, P. 109 ; 11 L, T. 452 ; 10 .lur. N. 8. 1131 ; 
13 W. ll, 135 ; 144 E. ll, 272. 

ulnuolaiiona : — Distd. Dcbenliaiti v. Digby (1873). 2S J^. T. 

170. Mentd. I^tcalfe v, WoKtaway (1804), .34 1^. J. C. U. 

113 ; Wallis V, Httuds, 11803] 2 (Jh. 7.0 ; Hawke v. Dunn, 

11807) 1 Q. B. 670. 

433. Assignment of restaurant & trade fittings 
— Whether loose articles Included.] — A. moi-tgaged 
t.he business of a restaurant l.ogeth(a* wit.h the trade 
fixtures, fittings & othiT articles used for carrying 
on l.h(^ business. The deed was not regist.ered as a 
bill of sale. The loose articles were describisl in 
an inventory Si included cooking utensils & fur- 
nil.imi used in the restaurant as well as the general 
furniture of the' house : — Held : the loose artichis 
did not ))ass. — He MacoonaI/D, Dowlino v, 
S'rEWAirr, [1885] W. N. 98. 


aHHlgimient hh lionsoliold furniture. — 
Ai.j.kn V. Walla(3k (1888), 21 N. 8. It. 
40.- CAN. 

d. yt ssittnnicid oj “ wheal ct* (train 
all other personal property of like 

nature *'~ Tinifter tl* satrmiller's stock- 
in-trade not included, \ IlURKEY v. 
Bank of New Soinn Wales (i882), 
1 N. Z. L. U. (). A. I 16.— N.Z. 

e. Moriyaitv on saw-lfuis ** — 
Jtinds lumber irdtt which saicn .] — A 
nitge. on Hiiw-logH liiiids the lumber 
into which they arc sawn, but the 
nilgee. uiuhI prove that Hueh lumber 
was made out of them. WiiiTK v. 
Brown (1866). 12 V . C. H. 477.— CAN. 

f. Moriunqc of ship “ with her 
boats, (tuns, amniuniiion, s^rnall arms, tP 
a t>purterutnres ” —Piano on board not 
included.]— .louN v. Bullivant 
(1881), 46 V. C. B. G14. - CAN. 

g. “ Assi(tnnient of book debts, cU\** 
— Moneys due from insurance company 
not included.] — Tlie usual agreement 
called an “ UHsigiiincnt of book debts, 
etc..” tak<Mi by banks from oustoniors 
is of insuthclent stituigt h to justify the 
ct. in bolding that moneys due from 
insurance (!os. for Joss by lire aro book 
elebts, or aro rju.sdem (teneris with book 
debts. --]{oYATi' Bank r. Heat.ey 
(lOlG), 27 (). W. It. 428.— CAN. 

h. Assiffnment of real <l'* tfcrsonal 
'tn’operty — Whether Imok debts included.] 

-A c?o. nuulc a mtge. of its iimhu*- 
taki?igs then made, or in course of 
(MMistJUet ion o]‘ thereafter to be eoii- 
strueted, together wit,h all tJie fuo- 
p(‘rti(‘s real or persotml, t-olls, iiieomes, 
and sonrcj's of money, rights, pri\ ileges, 
and franchises, owned or held by it ” : 
— Held : 14ie mtge. created an ecinit - 
ahle charge on present future hook 
debts, thougli not- speoitlcaJly nien- 
tione<l. - National Trust Co. r. 
TUUS'J'S & Otwkantek (U). (11)12), 

2f> O. B. It. 271).- CAN. 

k. Assiftn nwnt of yoods in specified 
idiice — Localily limiUd.] — M., o\Miing 
part-H of lots i3 & 14 in the 2nd eon- 
eessioii of Murray, gave a chattel 
mtge. of eortain crojis, grain, Itay, 
ete., deseribed as “ now h«‘ing on thi; 
premises situate on the north -cast 
lialf of lot 14 in the 2nd concession, 
& nortli half of lot 14 in the said con- 
eessiou of Murray --77 cZd .* erojis 
&: hay upon lot 13 e-ould not. pass. — 
(JRAHs ?'. Austin (1882), 7 A. it. 611. — 
CAN. 

l. ■ — -.1 — In an action 

jigainst a slierilT for false return the 
defence was that the goods seized &; 
siibsequeutiy, on his iieing indemnihod, 
abandoned by liim, &; which wore on 


Bald Lake. Bui^khorn Lake, Saiuly 
<Jre(!k, &: Stpiaw River, were covered 
liy a chattel intge. to a bank, tlic goods 
in whicli nitge. wore deserilxid us l)eing 
” n(»w in & npoii the waters of Mud 
Ijakc, I'igeoii (.3“e«‘k, I’igeon Lake, 
Sturgeon Lake, Seugog I liver, & the 
shore adjacent tliercto.” The evidence 
sliowed tliat tlie former waters were 
well known as such, & as distinct from 
& forming no part of the lat.(.i*r, & that 
no j)urt of tlie goods siuzed had ever 
been ‘‘in A’, upon ” the latter : — Held : 
the words in t.lie, mtge., ‘* now in & 
upon,” expressly limited the goods to 
which tlicy rcferrctl to tliose goods 
wliieli were tlicn upon tlic waters 
mentioned in tlie mtge., iS: tlie shore 
adjacent therido, S: could not inclmle 
the goods seized. Donnf.i.lv r. H \LL 
(1886), 7 (). R. 681. — CAN. 

m. Assiyntnent of stock-in-trade — 

hi course of delivery ” Goods lyinft 

at wharf includrd.] A trader, in 
consideration of a ilehl, by deed 
assigned to pltf. all his stoek-in-t rade, 
etc... on eiu’lain iireintses, ” or in course 
of delivery to liim " Held : to pass 
his interest in goods lying at t.he wharf 
in t he town where he resided, but not 
actually delivered to him. McI'ukknon 
V. Uf, VNOL lLS (1867), G (\ U. 4 hi. 
CAN, 

n. Whether ” account rcy- 

istcr ” included Jnlcntiofi of parties. \— 
It was apiKirent. from the terms of a 
(!hat.U‘l mtge. of a i'.(*rlain stock in 
trade, tluit the wortl stock ” was 
used in a speeial A’ peculiar Hciise by 
the parties, A", whih*. if interpreted 
in its general A ordinary sense, tin* 
term in (luest.ion would ha\e inelu(l(‘d 
an ‘‘ account register ” placed in the 
shop, the ct. (ieellned to liold tliat t.ho 
account was included in the goods 
eovereil Jiy the mtge. Dominion 
llEUl.STER (’o. V. IlALI. (Ihl3), 12 

K. Ij. H. 4 hi ; 11 D. L. R. 3GG. -CAN. 

o. 7'ools not incluiU'd.] - A 

hill of sale eoiil-ained an assignment 
of ‘‘ all A; singular the stoek-iii-trado ” 
of a eahinet maker : — Held : tools were 
not iiieluded. — P ktei^h v. Joseph, 3 
J. R. N. 8. 142.— N.Z. 

p. Movable. pnrperty cf* 

stwcificd ,sft>ek — Shares not specified 
not includ('d.\ -All the assignor's 

stoek-in-tradt*. wares, mcrehandise, 
groceries, liousehold furniture, A mov- 
able personal property in, upon, or 
lielongiug to his store, dwelling, w'are- 
lioiiso, wharf. A- terieniont in Ontario 
street, in tlie city of K., or clse- 
wlierc (save A except & excluding the 
goods & eliatteJs of the said .1. F.,” 
tlie as.signor, ‘‘ iu the pobsession. 


control, or charge of 1). only), A. also 
all his stock in the K. Co.”: Held: 
sliaros in the B. Co. did not pass. — 
Hewitt v. Corrett (1867), 1 6 U . C. H. 
30.- 

q. Assi(jnment of stock-in-trade <f* 
hook d(‘bts By new firm, f akin ft over 
business — Book debts due to old firm 
included.] - V. A C. sold their business, 
including all tliejr sto(;k -in -trade A" 
Ixiok debts, to H. A B., who shortly 
afterwards guv(‘ a chat tel mtge, to 
F. covering Oie stoek-in-trad(‘ of tlie 
business, A also all hook debls due l,o 
II. A B. in the bUHinesK enrried on 
by thtun :■ Held : hook debts origin- 
ally due to V. A C. A assigned by t hem 
to II. A B. were covered Ijy thi* chut tel 
mtge. — Bohinson r. IOmpjov (1004), 
21 C. L. T. Oee. N. 343 ; 10 H. C. R. 
4GG.— CAN. 

r. Sto(‘k niortyayc Must describe 
station tcherc .sbick tirpasluriny.] 
--Th(^ station whereon stock ari' 
depast.uring is an essiMiliul particular 
of a valid registered stock mtge., A'^ 
must he t ruly ih'sci ihed. - Sl.KE ( OiiLUY 
A Co. r. MiutPJiY (1800). IG V’. Ji. R. 
G3G.- AUS. 

g, Jirands must be clearly 

specified.] — In order l.o obtain iirotee- 
tlon given to stock intges. by Stoe.k 
Mortgages Act, s. 4, Mie brands of the 
mortgaged sl.oek must be ehatrly 
speeitleil so that any jM'rson on going 
to the plue(“ where the stock are 
dopastnring can clearly see what arc 
mortgaged A what are not.. It. is not 
sutticieiil to des<*rihc the bi'ands as 

various .” — Pr (JkooiikuaiN, fi'.r p. 
OFFK’lALArtSlUMOE (1 807 ), 18 N. S. \V. B. 
20.— AUS. 

t. Proteelion of .stork branded, 

as described in instrument.] — Held: 
a mtge. of stock under (Tiat.tels 
Securities Act, 1880, Rart II., proleciod 
only stock liranded as deseriheil in 
t.he instrument. Qa.. : whether ’ a 
mtge. of liorsos not. forming jiart of 
the stock of a farm or station was a 
mtge. of Kt.oek under Ihirt II. of (he 
Act.- Be Sumervjllk (1880), 7 N. Z. 
L. R. 400.— N.Z. 

a. ” Other chattels ” — ■ Instru- 

ments .id, 1800. ss. IGO, 170, 171.J - 
The words ” other chattels on any 
stat ion in Victoria ” In t.he above Act 
include all otlmr chattels wliatever 
may he their nature A wdial^'ver may 
be the purpose for which tliey are used 
oil such station. -International Har- 
vester Co. OF Amerku V . Rowe, 
[1909] V. L. K. 244.- -AUS. 

b. Assignment o/ vehicle d* )u>rse — 
Not a 'mortgage of ” stock ” as regards 
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Skct. 3.— defeasance, CONDHION OR DECLARA- 
TION OF TRUST. 

See 1878 Aot, s. 10 (3) ; 1882 Act, s. 9. 

434. Defeasance^ — Agreement made before or 
on execution of bill — Agreement not to register bill 
by grantee.] — In consideration of £212, advanced 
by a money-lender, a bill of sale was executed to 
secure repayment of £312 by instalments. The 
extra £100 was charged by way of bonus, & in 
consideration of so large a bonus the lender under- 
took, verbally, not to register his bill of sale. The 
bill of sale was, neveillicless. T'egisterfid : — Held : 
the undertaking not to register was not a defeas- 
ance. — Be Htorky, Hx p. Popplewelt. (1882), 21 
Ch. D. 73 ; 52 I.. J. Ch. 30 ; 17 L. T. 274 ; 31 
W. K. 36, C. A. 

AnnolaiiouH : — Consd. lOaiborsr. HockoU (1H8()), IH Q. P. 1>. 

9C. Mentd. J^randon Hill v. Lane (1914), 84 L. J. K. B. 

H4 7. 

435 . Promissory note by grantor.] — 

lly a bill of sale, the grantor assigned certain 
specilh'd chattels l.o secure to the grantee's repay- 
ment of £80, iut(U'('st thereon at 30 p(*r cent.., tlui 
principal sum t-o bi' i)aid, together wit h the* int/i'n^st 
then dia*, by equal monthly payments of £5 0.s\ on 
specitied days until the whole sum ^ int-erest 


should be fully paid. U'hc grant or at the same time 
gave a separate promissory note bearing the same 
date as the bill of sale, promising to pay the 
grantees, or order, £05 12.v., by equal montlily 
instalments of £5 0.9. payable on the same days as 
the monthly payments in i.Ue bill of sale, until t he 
whole £05 12if. should be fully paid, At the note 
contained a stipulation that in case of default in 
payment of any instalment tlie whole of the same 
sum should become due A: iiayabh' : - Held : by 
reason of such stipulation the piomissory note was 
a defeasance, b(;cause if at any time the whole 
sum payable on the note were i^aid, the rights of 
iht*. grantees under the hill of sah? would cease, 
the bill of sale was void. -( V)IJNsei.i. v. London & 
Westminster Loan Discount Co. (1887), 19 
Q. B. D. 512 ; 56 L. .1. Q. B. 622 ; 36 W. R. 53 ; 
1 T. L. K. 2, C. A. 

Aunotalions : — Expld. Moiietary Advance C’o. v. Cater (1888), 
20 Q. B. 1). 78.'>. Distd. Carpenter v. Deeii (1889), 28 
Q. B. T>. ;">()(). Folld. Oiiii r. Fisher (1889), 6 T. Ij. B. .OOl. 
Apld. Edwards v. Mariius, fI894J 1 Q. B. 587 ; Ellis r. 
Wriirht (1897). 70 L. T. 522. Refd. Lirifoot v. lN>e.keU 
(1895), 78 L. T. 197 ; Hall v. Whiteman (1911), 105 L. T. 
8.54. 

436. — - — Note valid.] — Deft, gave 

jiltfs. a bill of sale of personal chattels to secure 


J A hill of sale iriviai hv an 
oxpn'KsmJHi over his vehicJi! A', horse 
is not. as repurds the horse a nitffo. of 
stock within (Chattels Transfer Act, 
1890, s. 28, hut a of n. spccilu; 

chattel. Anoukws r. Fan 'I'u (1909), 
28 N. Z. L. ll. 1012. — N.Z. 

PART V. SECT. .3. 

c. Drfnisdrirr — ]\fvd he con- 
tainrd in hill.] - Jlcfd : the chattels 
security was void because suhject- t<» ji 
dcf('ji.saucc LKit included therein. - 
H.wkh r. Boss, II919J N. Z. L. B. 
777.- N.Z. 

d. — - . Avoidance as heheeen 

parti(s.\- A doeunu'iit niad(< ^oid hy 
Clad I els 'I’runsfer Act, ]8Si», s. 20, hy 
reason of lu'iiujr suldect. to a. condition 
or defeasance n(»t contained in the body 
thereof, is void (‘ven as l)etW(MMi tlic 
parties thereto. — O wi.kh a. LovirK 
(1892), 11 N, Z. L. B. 178. -N.Z. 

434 i. Aum ment made hvfore 

or on rjrrid'io7i of hill— liiU ahsolute in 
form.] Qn. : whetJu'r a hill ai)solulc 
in terms, hnl siihj(‘et to a flcfeasanee, 
wldeJi is not, reduced to writiiif? & 
tiled, is void a^j^alnst' the |»ersoiis 
named in Bills of Sal(' Act, s, I. — 
8 iikkaT()N r. Win_'M’iaov (1880), 20 
N. Jt. B. 75. CAN. 

434 ii. ; A hill of 

sah‘, ahsolute on its faei*, was madi* 
sul).icct to a. defeasanci* or cquitj of 
redemption, hut the. <lefcasuiice \Nas 
not tiled under thi* Jhlls of Sah^ A«'t : 
- Id : tJje bill of sale was inojaa'a- 
tive, Iv vested no title in llie f^iantec 
as against, the assignee of the grantor. 
— Dio Vionioii, K.r jr Jijo Vkhkr 
(1882), 21 N. B. Jt. 897.— CAN. 

434 iii. — ; — Verbal defeas- 

ance,]— A hill of sale absolute in its 
terms was made subject to a verbal 
defeasaiKM* : — //eld : under 8<*cret Bills 
of yale Act, s. 2, sueh (hdeasunce 
should luivc been written on the same 
pajK'r or parchment, on which the hill 
of sale was written, hidore the time 
when the latter or a eopy thereof was 
llletl ; tiu' hill of sale alone having 
he<m fil<*d, was void as against a judg- 
ment creditor of the grantor.— \\’ ii>»on 

r.. OX^ONNKL (1805), 4 N. S. W. S. C. B. 
204.- AUS. 

435 i. — Promissory note hy 

granUrr.]— A hill of sale w'as given to 
two parties, & sejiarate iuter<}sts wi'ie 
secured to each under it. At the time 
the giuntor executed the bill of sale 
he gave. In addition, a iiromissory iiuto 


to one of the grantees for the amount 
(»f his debt seenreil under the hiU of 
sale. N<» mention was made of the 
note in the hill of sale, &, tin', other 
grantee Knew nothing ahont the 
transaction : -I/cld: the giving of the 
note W'as lud a <lefea,sanc*e or eoudition 
to W'hieli the bill of sale was subject 
within (.'liattel Seemities Act, 1 880, 

s. 52 ; nor was it part, of the con- 
sideration for which the bill of sale 
w^us given.- (Vimaikkc/al Bkopkktv 
& Finance Co. i\ WAn’:H.s’ Oki'icial 
Ahspjnke (1890), 8 N. Z. L. B. 500. 

- N.Z. 

435 ii. .1— Where, hy 

a hill of sale, the uiiiount seen reel w^as 
made puvahle on demand, A' a ]>ro' 
iiiiM-ory note at tJirce montlis was 
given to secure the same amoimi in 
order to enable the lender to linanee : 

— //</</ ; t ho iiot.(‘ was not a defeasuiu^e 
of the bill of sale within Chattel 
Securities Act, 1880, h. 52. CiiiUBT- 
cnuncii Ftnani’k. Co. v. DruAN'r & 
Son (1889), 7 N. Z. L. B. 019.— N.Z. 

435 iii. A hill of 

sale of pei-sonal idiattels, given to 
.seenre tin* re])ayment of ccilain moiuy 
advuncesl, provided for redemption on 
paymeiitoii demand of thcsiimsecui-ed. 
immediately before or at the time of 
the execution of the Id 11 of soli*, a 
prondssory iioIa! for the i)rincii)al vt 
three months’ interest Avas given, 
payable tliive mouths aflm* date, A' it 
was arranged that, the money was to 
he lent for three months, & if ]>aid oil 
meanwhile tiuue was to l)e a rel>atc of 
interest. Tim lull f»f sjilc was fileil in 
accordance witli Instruments Securi- 
ties Aet, 1801, No. 204, s. 5(5, & Bills 
of Sale Aet, No. 55, s. I, hut neither 
the promissory note nor aiTangeiiiunt 
was referred to; — //eld: the jiromis- 
sory note & arrangement made 
amounted to a condition of defeasance 
of tlie hill of .sale &, as it was not 
contained in the body of it or w’ritte.u 
on the same paper as the hill of sah'., 
was null void hy virtue of 18(54 Act, 
s. 57. - Antii()nk.bh V. Andiokbdn 
(1888), 14 V. L. B. 127.— AUS. 

g. ' Letter anl/torising mort- 

gagor to eolkvi booh debts assigned,] 
— Whore a hill of sale contains an 
assignment of book debts & a power 
to the Jilt gee. to at any time require 
]>a>nnent of the saire to himself. 8: to 
(Milled the same, whether any default 
has hemi nuuh' hy the iiitgor. or not, 
a letter given hy the mtgee. to the 
mtgor., autliurising the lutgor. to 


collect saims Ik, resc'rviiig the right to 
(jaueel such authority if the mtgeo. 
sliould at any time ho dissatistlod with 
the w'ay in w’hicli the mtgor. w'as 
(jollecting them, or with the amount 
being paid away hy him, is not incon- 
sistent witli the. terms of the hill of 
sale, & is not a condition or defeasance 
within Chattels Transfer Ad, J889, 
H, 215.- h’c Marsh (1898), 12 N. Z. L. U. 
4515.— N.Z. 

h. — — - — Oral agreement for re,- 
tarn of property.]— A doeimieut pur- 
ported on Its face to he an absolute 
Ijansfcr, with a riglit to immediate 
possession, but it was referred to in 
tile allidavit as a hill of sale, & the 
evidence showed that tla^ro was an 
uuderstanding, not. redu('(‘d to w'Htiiig, 
that; S., the grantor, should get the 
property hack on payment of the 
amount secured. After the tiling of 
the hill of sa.lo, the pi'operty was 
allow’ed to remain in the iiohsession of 
58. : — //eUt : the oral agreement, for the 
return of th(‘ jiroperty was not a 
“ ilefeasance ” in the sense m Avhieli 
that, term is nsi'd, & the .section of the 
Act w'hicli requires every defeasance 
to which a. hill of sale is subj(*ct to bo 
tiled with U, waa not. applicable. — 
FuAHicii V. Mukuay (1901), 84 N. S. B. 
180.— CAN. 

k. Oral agreement as to 

terms of rrpaymcni.] — Applt. sold a 
vehiele to one B. for a sum of £18 of 
which £2 was paid in casli, & t.he 
halaiKMi was to he paid hy instalments 
of £1 5.S. a month, A" a <l(K‘uini‘iit, was 
signed hy B. which was intended 
simpl.v to givo aiipll. the rights A. 
powers of a mtgoo. upon default, in 
payment, of any instalment. The 
document purport tal, however, to he 
a i-ontrad by B. to hire tlie vehich‘ 

to pay for it inout hly the sum of £1 as., 
A it did not specify the pcriofl over 
which sueli payments were to extend, 
noi- contain any provision that ujioii 
payment of (lie last instalment the 
vehiele should hcM-oine the property of 
H, - //eld : the document avus void, 
aa nil instruinciit. given subject, to a 
defeiasaiKMi or (Muidition not, exjiressed 

t.benun, or sot out pursuant to Chattels 
Transfer Act, 1889, s. 2(5 . — Wkkhit i\ 
Carmody (1897), 1(5 N. Z. L. B. 155. 
—N.Z. 

l. . ] — Where a 

hill of sale was inudo jiayahlc on 
demand, A, in didauK of payment 
power wa given to the mtgee. to 
seize, A the mtg(>e. verbaJJy agreed 



78 
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iJe/ctisancef condition or declaration of 

trust, 

repayment of a sum of money interest, <fe at the 
si^inu' time, as part of the same Iransaet ion j^ave 
them his promissory note for payment of <»he same 
sum Intercast by instalments of the same amounts 
tV- to be paid on t»he same days as ]n*ovided by the 
bill of sale, 'j''he promissory note jilso stipulated 
that in tije event/ of any of the instalmimts falling 
into arrear tlui whol(^ amount outst/anding sliould 
immediately beconu* due tK:. payable. In an action 
on th(j promissory note ; — Held : t hough the 
stipulation in the promissoiy not/t^ ^•e^ul(‘r<‘d the 
bill of sale void, the i)rornissoi*y note was good <fc 
pltfs. were entithnl to recover. — Monetauv Ad- 
vance (/<). r. Cater ( 18 SS), 20 Q. H. J). TS.") ; 57 
L. .T. Q. R. ; 59 L. T. SI I ; I T. L. K. ttU, D. O. 

437. Joint & several promissory note 

by grantor & others.] — Pltf. gave a bill of sale 
to deft. t/O secure an advance of £00 interest 
at 40 per cent, per annutn,, payable by weekly 
instalments, A: on the sann* day ])ltf., (fc three 
other p(‘rsons as sureties, gave deft-, a joint 
several promissory not/(\ payable on demand, 
for £85, being £00 <S: £25 interest thereon. The 
promissory note was a separate instrument & 
was not registt‘red as paid« of the bill of sahi. 
The evidence showed that the bill of sale pro- 
nussory note constituted one transaction for the 
securing of the loan of £iH) : -Held : the bill of 
sal(‘ was void, ik fact tfiat ot/her persons besides the 
grantor of t.he bill of sale had jenned in giving the 
promissory not(‘ madt‘ no ditlcrence. — Onn t\ 
Fisher. (1889), 5 T. li. R. 504. 

438. Mortgage to secure same debt — 

& other advances.] — A bill of sale was giv(*n to 
se(mre repayment of £1 10 at the expii’atioii of one 
rnojjt'h. At the same tiirn* the grantor of the bill 
of sale gave to the granbM* a mtgi;. to secure repay- 
ment of £140, which included the £110, &; covi*- 
nanted to pay same on demand A/c/d .* the 
covenant in the mtge. was a d<'f(‘a,sance. — Elli.s 
r. Wriciit (1897), 70 J.. T. 522, C, A. 

439. With different provisos.] - 

A. gave a bill of sale to secure £1,000, A on the 
same day executetl a mtge. of his leaseholds to 
secure the same loan. The mtge. (Tintaimal 
])rovisos diflerent from t.he terms of the bill of 
sale : — Held : the mtge. was not. a dc*feasanc<‘ or 
conditiorn but. an indep<*nd(ait contract, not. 
requiring I'cgi strati on. — fte Lioher, AV p. '^^R(^sTE^: 
(1908), 52 Sol. .lo. 183. 

440. — Prior mortgage to secure same 

debt.] — A. borrowed money from R. A l(‘nt saTue to 
himself A his co-t.rust.ei* A. tS: (.■. ga,v<* a bill of 
sale to R. t.o s<‘cure the loan, but ])rior t.(» granting 
t/he bill of sale t.li(?y Jiad given mtg(*s. of leaseholds 


to R. to secure the same loan : — Held : the 
mtges. <iid not operate as a defeasance of the bill 
of sale. — Re .Jones, Ex p. Official Receiver 
(1910), 55 Sol. Jo. 30, D. C. 

441 . Alteration of terms of payment.] 

— A bill of sale w^as given for an advance of £30 to 
be repaid by montlily instalmont.s of £2 10^?. with 
int.er<*st at 00 per cent. On the day when t.he bill 
was ext^cuted the gr*antoe gave to t/he grantor a 
letter agreeing to accept 25«. per nn^nth as interest. : 
— Held , the agrijement as to t he int/fjrest was not 
a defeasance which it. wa.s nf;cessary to set/ fortli 
in the bill. — Reed v, Franks (1900), 10 T. L. R. 
347. 

AiinoUdion I’ett-it.t. v. Lodge & llurpor, [JWOS] 

1 K. H. 744. 

442. .] — Ry a bill of sale the 

mtgor. agreed to pay the principal sum, together 
with the interest ih(;n due, by e(|ual weekly instal- 
ments. Owing to the dilhculty of calculating the 
varying amount of interest du(‘ from week t.o we(‘k 
the part/ies agr(‘ed to substit-ut/e for the mode of 
payment provided by tlu* bill of sale payment by 
equal WT^ekly inslalmerd»s of an inci‘ea,s(‘d amount, 
to cover ynincipaJ A interest, but that arrfingement 
did not alter th<‘ .aggregate ainoimt jiayable by 
the mtgor. foi* prinidj^al A inteiest : Held : t.bat 
was a def(‘asane(‘ which ought to have* been con- 
taine<l in t/ho body of the bill of sale*, or written on 
the same payier with it b(‘for(‘ registration, A the 
bill of sale was void. Reed v. Franks, No. 411, 
ante overd.— RE'rriT v, Lodcje A Harper, [1908] 
1 K. B. 744 ; 77 F. J, K. R. 413 ; 98 L. T. 771 ; 
24 T. L. H. 329 : 15 Mans. J3t>, C. A. 

Arnudatiims Consd. Snjilli r. WhiteiaaTi, [ IDOiq 2 K 

437. Distd. Hosidlcld v. Pro\incijil Union Hank, |1‘.UIM 

2 1C. H. 7 cM]. Consd. Coriioll v. IMay (1 !)!.')), JI2 L. T. 

108a. Distd. V. llicklinif, |10M»1 2 K TL 302 ; 

Clraliani r. Hart. M 017 1 1 K. H. 201. Reid. Hall a. Whilc^- 

jrian, [ 11)12] 1 K. H. 083. 


443. 


Guarantee by third person. |- 


.V guarantee given by a third pf^rson to pay on 
demand any unpaid balance of tin* loan A int.eri'st. 

secur(Hl bv a bill of salt* is not a (.‘oudition or do- 

• ^ 

feasance, A do(*s not j’e(]nir(‘ r(*gistra.tion. Oakes 
i\ Oreen (1907), 23 T. I/. R. 500. 

444. Card of conditions shown before 

execution of bill,] ~/\t t-lu? tinn* of tin* giving of a. 
bill of sale as .sec.iirit.y for a.n advance, A before t/he 
completion of the transaction, the grant.ee handed 
to the gra.nt.or a card on wliich wcr(‘ ])riiited c(‘rt.ain 
condit.ions, which were made* part, of tJxj bargain 
hef«>re t lx* money was lent. One of the conditions 
wjis to th(‘ elT(*ct that borrowers were st.ri(*tly pro- 
hibited from obtaining or cnd(*avouring to obtain 
money fi'om any ot her loan ollice until t he account, 
was paid ; ot.hi*rwis<‘ tli(‘y would ho, liable for t lie 
full amount/ to be called in, as t.liough an iristalrni'iit. 
had been miss<*d. This cofidition was not/ insi^rted 


Uu* iiilpor. that, u.*' lonp as he 
paid the inleri'sl <l«ie uiuler the hill of 
sale, n(» s(‘izure weiild Ik* jiiadc : — 
Held: sueh an a«Teernenl \mis a eon- 
tliUon or def<*asanee within Chattel 
SeeuiitioH Aet. 1880, s. .^>2. A’, net 
beinj? set out. the hill of sale wa.s void. 
— Ciiin.s’j(MiuH(ai Einancf, Co. r. 
Dckan'I’ & Son (188!)), 7 N. Z. Jj. 1{. 
01!).- N.Z. 

m. - c 

e- Std,srQifi:id //r?*. J -- 1 {esp. ]>ank 
aj^reed to advance W’. A:1,()00 on 

a intKO- of .st<»ok hy him.self A a 

Knnvan)<‘e l.y R. W . Ik R. attended 
at. the hank, I'xeeuled respee.tivciy 
u ndj^o. of stock for .til, 000 A. further 
advances iS: a guarantee limited to 

Ail, 000. \V. then, at the request of 

t.he JuanuKer of the hank, <h*ow a 
eh(*<iue on the hank for Ail.OOt). The 
niunaKcr took the che<|Ue He obtained 


froin bis U;!ler .til, 000 in notes. VV., 
thfflj Hijjrned a ereilit. slip for £1,000, 
the £1.000 in not-»'s was handed to tin* 
teller uith the credit slip, and lodged 
to till* ej'edit of W. 'rh(5 nitj^e. of 
st.eck eontaiiieil eoveiiunts hy \V. to 
ffive tile bunk wool liens yeaily. 
Immediately after the liKlprintt of the 
.£1,000 to the credit of W., at the 
same interview, the manager iirodiieed 
n foini of wool lien, tllleil it up as a 
seeniJt.y for £I,00t) and further ad- 
vane(‘s. tS: n^qiiested AV. tu ^i}.rn it. 
W'. at jli’st, ohjeeled, hiit sij^ned it. 
]»efoi(' l(*avim!: the ]>ank. Nom* of the 
three deeumenls, the mtm‘. of stock, 
t he proa runt ee, 8: tia* wool lien, -con- 
tained any referenee to either of the 
others. Hy hoth mtj 7 e. of slock 
wool lien the balance of the* u.ecoiint 
eniTcnt bct.woen \V. &. the bank was 
made iiayablo on dema.nd. By the 
mtjfe. of block, W„ besides covcnantiiiif 


to Kfive ^\eol liens yi'arly, fmtljer 
covenanted to <telivi‘r all bis wool to 
the order of the hank, '^I'he wool lien 
Itself eontained the. usual provisions 
onahlinp: the lauiK to s( 11 the wool, isr 
ajipl.v Hm* i)i()eet*(ls in j)aym<'rit of the 
amount secured, although no demand 
or default should have been luadt* : — 
IJcld : (1) th(‘ {j:uaianlee. was not a 

defeasance eilliei the nitpe. of stciek 
or of the w«)ol lierj within <3iatte.ls 
"J'ransfer A(;t, 188!), s. 2(1; (2) tin* 

a:ivinp: of the wool lien was a transac- 
tion HiihH<Miiient to A' distinct, from 
tli(* p:ivinfr ot the mtj^i*. of stock, 6c 
tlie wool iieneenhl not he a di'feasaiiee 
of the. mtee. of stock wdthin that seel, ; 
(3) the wool lien, even if contenipo- 
ninooiiHwilh the mtee. of stock, would 
not have been a dideasauce of the 
intprc. of stock within (ho scet. ; (1) 

the mtge*. of stoek w^as not a defeasance 
of tho wool lion within the sect. — 
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Part V. — Statutory Requirements. 


in ihe bill of sale, which otherwise was in accord- 
ance with the form in the schod. to the Bills of 
Sale Act (1878) Amendment Act, 1882: — Held: 
as the condition was not inserted in the bill of sale, 
& would have avoided it if it had been inserted, 
the bill of sale was not in accordance with the 
statutory form, <fe was absolutely void, <to the 
grantor’s covenant for payment of interest was 
not enforcoabh* by tlie grantee. — Smith v. Whitk- 
MAN, [1009 J 2 K.‘ B. 437 ; 78 L. J. K. B. 1073 ; 
100 B. T. 770 ; IH Mans. 283, C. A. 

Annotation : — Folld. Ilall v. Whlkjman, 11912] 1 Iv. B. f»8:i 

445, Letter undertaking not to mort- 

gage or borrow from other office.] — At the time of 
the giving of a bill of sale as security for an advance 
& before tlie completion of the* transaction, the 
grantee obtained from the borrower a letter 
addressed to the grantcii* A. sigruid by tJi(‘ borrower 
to the following efVect : “1 have this day obtained 
from you £34 upon tlie faitii of my repi eseritation 
that tiie furniture ” comprised in the bill of sale 
“ is my own propijrty f?-e(‘ from any charge, A 1 
hereby und(‘rt.ake A agree not to nitg(\ same or 
any part< thereof in any way whatsoever nor 
borrow from any other loan office until the whole 
of the above sum has been rt'pfiid. h^irther, 1 am 
quite aware tiiaf/ if^ is solely U})on the faith of these 
representations tliat 1 have obtained the advance 
from you." The agreciinent was not insert<<Ml in 
the bill of salc^, which otiiervvdse was in the sf/atiitory 
form, ^riie jury found that t.lu* signature of the 
letter by the borrow(‘r was a. condition of obtaining 
the advance: — Held: as (b(‘ agreenn*nt ought to 
hav(‘ ])een insej'tisl in th(‘ bill of sale. A, if so in- 
serted, would have op(*rated as a defeasance of (lie 
S(‘cui‘if'y by virtu(‘ of th<‘ d<‘feasanc<‘ cJaus<* fih(*rein 
cont-ainiid, tlu* bill of sah* was not in aeitoi'daiice 
with the statu(-oi*y form. - llAi.ii v. Whiteman, 
[19121 1 K. B. hS3 ; 81 L. ,1. K. B. hhO ; 105 L. T. 
851 ; 28 T. L. H. 101 ; I'J Mans. 143, (]. A. 

446. Agreement made after execution of 

bill- 'Hiring agreement after absolute bill.]— A. 
agreed tf» make an advanci* to B. on having an 
ab.soJute hill of sale of B.’s furnif-nr(‘, A it was 
agreed <4)a4 the inu’cliaso sliould h(‘ made at f-h(‘ 
full value of the furniture. O’lu; hill of sah* was 
made A i-(*gist(‘i'ed. Sliort-ly after t.lu* execution 
of t.he inst.runif*nt< hut; on th<* same day at a dit'h'rent 
pla(!(‘ A. (‘xecuted an agreement with B. to let the 
furnitairc' to him at- a rent-al of £21 fxr atoivm 
payable half-y<*arly. 4’hat agreement was not 
r(‘gistere<l. iK'gotia-t-ions for tin* agreement for 

liire wen* subscHjuent- t-o the arrangemenl- for the 
advane(‘ of tlie mom'V, alt-htaigli liefore t-lie execu- 
tion of tilt* bill of sale. It was a.dniitted that- tb(‘ 
execution of l-]i(‘ d(*cds wa-s on the sanu' dav, aA 


within a short time of each otlier : — Held : (1) the 
utmost that could be attorn i)ted to be contended 
was that it was void under 1878 Act, s. 10 (3), 
because the bill of sale was accompanied by another 
agiH^ement which it was alleged was a defeasance 
A was not registered with the bill of sale ; (2) the 
two agreements were separal-ii A distinert A bond 
fide A the bill of sale was valid . — He McGinity, 
Exp. McvSbane (1884), 29 Sol. .Jo. 70, 1). C. 

447. Book of “ rules & regulations ** 

received after execution of bill.] — Pltf. signed a bill 
of sale A paid the first instalment, A deft-, sent him 
a receipt in a book, on thi' cover of which were 
printed, “ Kiilcs A regulations which an^ st-rictly 
adliered l-o." Those rules A regulations con- 
tained vaiions provisions very burdensome} to pltf., 
which had not previously been meiition«‘d to liirn. 
ITe did not assc'jit so as t-o bind himself t-o them, but 
deft, afterwards wrote te> him treating the rules A 
regulations as part of the* bargain: — Held: the 
bargain being complete at the time when the bill 
of sale was exeuaited, A tlie ruh}s A regulations 
being no part of it, the false statement of deft, that 
they wore jiart- of tlu* bargain did not (*nable t-ho 
ct. to hold as against him that they wei'o part of 
it, A so to hold the bill of sale void as being made 
subject to a condition or defeasance not expressed 
in it. — Linfoot e. I\)c;KETr, [1895] 2 Ch. 835 <M 
L. .1. Vh. iry2 73 1>. T. 197; 44 W. K. bd ; II 
T. L. H. 599 39 Sol. .fo. 721 ; 2 Mans. 482 ; 12 
B. 501, C. A. 

A nnot at i o na :■ Saiitli v. Whiteman, 11995)] 2 K. B. 

1.‘17. Consd. li(‘sler v. lliekliiiff, U5H0] 2 Iv. B. .'J02, 

Mentd. Attla r. Fiiicli (15)04), 5)1 L. T. 70 ; Bosetlold i\ 

Frovlmtial Uiijon bank, [1910] 2 K. B. 781, 

44g, Alteration of terms of pay- 

ment.] -An agreeiniuit betwet'u a grantor A 
grant(‘e of a. bill of salts given by way of security 
for payment, of a di‘bt, wdiei’eby the terms of T)ay- 
ment in the bill of sale are varied, but- made suh- 
se(pi(‘nt to the (}xecution of the bill of sale A e.on- 
stit-uting a sefiarate transaction therefrom, is not. 
a defeasance rendering the registration of t-lie bill 
of sale void. 

Deft-, having obtained judgment against y>ltf. 
for a .sum of money, levied execution on plt-f.'s 
chattils, but agreed to witlidraw the execution on 
pltf. t*xeeuting in deft-.’s favour a bill of sale over 
his ebattcls as security for payment, of the judg- 
ment debt A costs of execution. A bill of sale 
containing a covenant, by pltf. t.(^ ])ay tJie amount 
in t-wo instalments at t ho end of t-hree A six montlis 
was executed, A the execution wa« withdrawn. 
On th(} day subsequent to the execution of the bill 
of sale, A as a seiiarate transaction, tlic parlies 
I'litered into a verbal agreement, undm* which pltf. 
agri'.ed to purchase coa.l for his business exclusively 


WinSON’H OlTK’IAL AhSIONEK 1 \ BANK 
OF AtrsTKAhASiA (1891), ]0 N. Z. L. H. 

N.Z. 

A singnitunis for t true fit 

of creditorn.] — W., (.)., & N., Irailcrs, 
by deeds of aHslKuuujiit (A., B., 
&; (-.) ashigiied to pltf. all tlieir 

real it peixonal esUUe in t-nist for 
emlltors. The asRlpnment A. was 
made for the freiieral benefit «»f eT‘e<ll- 
tors, A the nssiipimonts H. A i\ for 
tb*} henofit of certain pivferr(}d cnMli- 
tors, the ixiHlduo only, if any, beinff 
assijjrned for the benefit of eredilors 
*<enerally. BeariiiK evt}n date witli 
the asHl^jnments, the ussijniorH execuli-d 
sejairute bills of sale of their respeciivo 
pei>sonal property (J)., E., F.) to 

pltf., Biibjeet to the trusts eont4iined 
in the deeds of assigument. None of 
t he deeds of assignment were filed . 
t;ho bills of sale woi’o filed, but were 
not accompanied with afildavit-s under 
the 1883 Act, s. 1 //eZd ; the 


assignmenl.s referred to in the bills of 
sale F. A F., setting onl the eoiisidcra- 
tioiis A trusts on winch they were 
imi.de not being of the eharaeter of 
(lofeasunees, A it suflieiently appealing 
that no interest remained In the 
grant oi-H, A that the sales A assign- 
ments W(‘re made for tlui benefit of 
ciedltors, such assignments weiv not 
reiiuired to lie tiled as part of the 
instrniuent of transfer,- Dukkf.f 
Flint (ISSO), 7 B. A d. -187 ; 8 

C. L. T. 19. — CAN. 

o. Hvfrrrnoi' to rulrs of 

tmilding sorirtf/" Hitt of sale ndlatrrul 
to mort{/a(fcA — Where a hill of sale o\er 
eliattels iijaui land, tin* subject of a 
prior mtge., A given as collateral 
seenrity by the tnlgor. to his mtgee., 
a building society, makes reference to 
the rules of the society containing 
pmvisious regarding itefeasaneo, but. 
the bill eout^iins also provisions 


(lltTeringin this respect from both those 
in the mtge. those in the rules 
JIvM : (1) such ]>ill is not void under 
Instruments Act, 1890, s. I JO, as 
being given subject to a deh'asanee or 
eonditifin not. contained in the body of 
the bill, but that, sueli iirovisions are 
ineoriiorated by referoiieo ; (2) lulng 
eollateial to the mtge.. the fact that 
its conditions difi'ered from those in 
tin* mtge., did not render the hill of 
salo yoid.— Wiijsox v . Hknuioo Mu- 
TCAI. rKUMVNKNT B\N1) A BUllJUNU 
.Society (I.huO), 23 V. L. B. 24.— AUS. 

p. Second hill ineorjHmitinq first 

— -Drfeosttner not opi>«rra/.l- - Where 
a second hill of sale incorporates (lio 
first by reference only, A it is im])Ossible 
to disco vi‘r what, the r(.ial defeasance 
of the second is without an examination 
of the first., the second bill of sale is 
vedd. — F f.uiuf V. Isaacs (1889) 7 

N. Z. L. B. 740.— N.Z. 




Bills of Sale. 


Scci, — Ih'fvasfuicey condUion or declaration of 
trust. Sect. 4 : Sub-sect. J , | 

from (loft., S: to pay t.h(; amount for whiclj the bill 
of sale; was j^von as s(‘<niiity by instalmonts of 
l(Ks\ a W(‘ok, cV: deft. a|j:reod tbat tJio bill of sale 
should b(3 unenforcoabhi so lonjjj as those conditions 
W('r(; performed : - '/y (7c/ ; the aj^reemerit sub- 
sequent t-o the bill of sale was not a defeasance, <te 
pltf. was liable to p(*rfoiTn its covenant & con- 
ditions. — L ester v. J1i(’klin(;, riUlhJ 2 K. B. 
302 ; S5 L. J. K. B. 1000 ; IM L. T. 798. 

449. Condition — Antecedent parol arrangement 
as to repayment.] — An antecedent parol aminge- 
ment t^o r(;pay by instalments a loan secured by a 
bill of sale is a condition, A: as sucli must be icduced 
into writing ^ ap])enr on the registered copy of 
the bill of sale. AV SoOTlIAM, JJx p. SoUTHAM 
(1874), I.. B. 17 Eq. 578; 13 L. .1. Bey. 39; 30 
L. T. 132 ; 22 W. H. 150. 

Annotaiions : - Distd. He Storey, Kx p. PopplewoJl (18.S2), .02 
L. .1. (Jh. .{!>. Consd. JiCKter i\ Ilickliiiff, 11910] 2 K. B. 


450. Written memorandum as to repay- 

ment.] — A bill of sale of chattels, with power t<j 
take imm(‘diate ])oss('ssion, was (;xpr(.*.ssed t(j be; 
mad(* in consideration of an advance of £130, 
t-o be r(q)aid by certain instalmonts wit.hout 
interest, tlie whole, t(-) becejuu; payable on default 
in any inst.almenf.. In fact, the sum advanced was 
only £100, the mt.g(‘e., who was a money-lender, 
(diarging the £30 by^ way of bonus A- interest. A 
writ.ten memorandum was signed by t<he mtgor., 
at t4i(‘ sam(‘ tiim* as the bill of sale, which stated 
that the £30 was to be paid in full, not ■withstanding 
that th<' rnoTK'y s(;cured by tie; bill of sale might 
be repaid, or the mtgee.’s rights under it (;nforced, 
before the expiration of the time limited for 
])aym(*nt. The bill of sale was regist.ercd, but- the 
memorandum was not : — Held: the memorandum 
was not a condition, A its not being regist.(;r(id did 
not alTect. the validity of the bill of sal(;. — Re Lees, 

Colli N. s (1875), 10 Lh. App. 307 ; 41 L. J. Bey. 
78 ; 32 L. T. 1 08 ; 23 W. H. 8()2, L. .LI. 

Avnotdtions .' -ConsA. Hr Storey, Ex p. PopplewclJ (1882), 

21 (.’h. 1). 73 : Eihvjird.s r. Mtireus, [1894] 1 Q. B. 587. 

451. .] — Where a bill of sale, proper 

in its tei'rns, is a.ccompani(;d by another d(3cum(‘nt, 
which contains t-erins, c.f/.. as to rejiaymeiit, not 
allowed by Bill of Sale vVets, A the whole of the 
<;onditions (^f the transactions are gath(;r(‘d from 
the joint elTect of the two documents, the bill of 
sale is void.-— S impson r. (Uiarinc; Lro.ss Bank 
(1880), 31 W. K. 508, 1). C. 


A^iiminHons : — CODSd. SIiutt* r. Mc.Henry, Sluu’p r, Browa 
(JS87), 38 (.'h. I), 127. Refd. ('oiiiiRcll r. London & Wost- 
Miinstcr Loan DiHcount Co. (1S87), 4 T. L. H. 2. 

See, jurther^ cases in Sect-. 1, sub-s(*ct.. 2, ante. 


452. Deposit of insurance policy — No 

memorandum of deposit or reference in bill.]- The 

grant.or of a bill of sal«' deposit.iMl with the grantet; 
a policy of insurance on his life as collatcTal 
.sc^curit v ; t-ln're was no memorandum of the 

de]iosil., nor was tJie ]>olicy r(;ferred t-o in the bill 
of sale : - lletd : the policy, b<;ing t^nly a c-ollateral 
security, was not a d(‘f(*a.sance on condition which 
recpiired registration.- (\\rpenter r. Deen (1889), 
23 Q. B. L). 5b() ; (il L. T. 890 ; 5 L. 11. 017, (\ A. 
AniLotfitions : Consd. Ellis r. VVri^rlit (1897 ), 7(J Ij. 'I’. .522. 
Folld. ()ak(^H V. drot-n (1997), 23 T. li. R. 599. Refd. 
Edwards r. Marens, 1 18911 1 Q. B. 587. Mentd. Ed\Mirds 
V Marslon (1S99), G1 L. T. 97 ; IIicklc> v. (Iroenwood 


(1890), 25 Q. B. I). 277 ; Davidson v. Oarlfcoii Bank, 11893] 
1 Q. B. 82 ; Daview v. JenkiuH, 11999] 1 Q. B. 133. 

453 . Mortgage by wife agreeing to pay 

compound interest — Bill of sale by husband & wife 
agreeing to pay simple interest.] — ^A husband &; 
wife executed a bill of sale to T. to secure rei)ay- 
ment of a Joan of £300 with simple interest-. The 
wife on the same day mortgagc;d her interest under 
cei4>ain wills to T. t»o secun; repayment of £300 
with compound interest. Both securities were 
given for the same debt & as pai’t of the same 
transa(;t-ion. IMu; bill was regist-<;rod, but the 
mtge. was not : —Held : t-he agrecmient in the 
mtge. to pay compound interest, was a condition 
wliich ought, to have been written on the same 
pap(jr as the bill, the bill was void under 1878 
A(;t, s. 10 (.3). 

In considering whether a defeasance; or con- 
dition is within the above sub-.sect-., it is imniat(;rial 
wJiether it is in favour of grantoi* or grant-eo. - 
Edwards r. MAimiis, [1891] 1 Q. B. 587 ; 03 
J.. .1. Q. B. 303 ; 70 L. T. 182 ; 10 T. L. B. 255 ; 
38 Sol. .lo. 234 ; 1 Mans. 70 ; 9 B. 337, i). A. 

All nolaiions : — Folld. Elli.s v. Wrijrht- (1897), 70 L. T. 522. 
Refd. Hall r. VVhitcinau, L1912] 1 K. B. 083. 

454. Cheque given to get matter arranged.] 

—Deft, agreed to J(md pltf. £00 u})on the st;ciirity 
of a bill of .sale over hen* furniture. I)(;ft.’s repre- 
semtative; th(;reupon t-ook an inventory (jf the 
furnitiiri*, tt aski;d ]3ltf. for 30.s*., st-ating that 11 k' 
matter could not go tlirough unl(;.ss plt-f. paid liim 
that amount. Pltf., in order to gcd. tli(‘ matter 
tlirough, gave him a (dioque for 30.s*., it l)(;ing 
arranged tliat the ch(‘qii{‘ should not be cashed 
until t-he advance; had b(-‘en made. hill of 

saJ(; was subse^epKuit.ly ox(;(;uted to s(*cure £00 
int(T(\st., A th(‘ £00 wa.s paid in cash t.o pltf. The 
bill of ,sal(; contained no st.at-(‘inenl. as to the l)ay- 
ment of th(‘ 30, s*. : — lletd ; t he paymemt of the 30.s*. 
was not a condition, it. was not. m;c(‘ssary that 
it sliould l)e c(jnt.ain(‘d in the body of tlu‘ bill of 
salt* or writ.t(‘n on tin* same, paper or ])a.i*chment 
tlierewith Ix'fore i'(‘gist.i*ati(jn, A the bill of .sa.le 
was not. on t hat account V(.)id. -(«i:amam r. 11a irr, 
[1917] 1 K. B. 201 ; 80 L. .1. Iv. B. Ill ; 115 J.. T. 
0.59 ; L1917J II. B. B.. 147, (5. A. 

455, Declaration of trust — Must be trust in 
favour of grantor — Grantee undisclosed trustee for 
third party.] ~Tlie declarat.ion of trust, reqidred 
by 1851 Act, s. 2, to be i*(‘gist(*rcd nmst be a trust 
for the benefit of the ii.s.sjgnor of t,h(' goods, A. a 
trust between the a.s.sign(;c A a t-hird ]iart.y n(*ed 
not be registered. 

A. having advanced t.be mom^y of a third pei*son, 
A t.a.k(;n a bill of sah* in his own na-iiu; : —Held : 
thougli equity would declare A. a trust.(‘c for th(‘ 
pcLson who luid found the money, this wa-s not 
such a trust. a«s need be r(;gistcred imd(;r th(* ab(jv(; 
sect. — Korinson v. Lollinovvood (1801), 17 

L. B. N. S. 777 ; 5 New Hep. 11 ; :U L. .1. P. 
18 ; 11 L. T. 313 ; 10 Jur. N. S. 1080 ; 13 W. H. 
84 ; 144 E. B.. 311. 

AnunlufUm : — Refd. Hr Leos, Exp. Collins (1874), 19 Cli. App. 
309, n, 

456 , Undertaking to pay off existing debt 

out of money advanced.]— A., who owed a sum of 
moiiey jiartly secured by an existing bill of sab;, 
(‘xec,ut(;d a S(;coiid hill of sale of t he sa-im* chatt(ds 
t.o s(*oui*(; a fresh .advance, on the understanding 
that out of the sum advanced Ik* should i)ay oil* 


q. Cimiiition— j\fui4 he coiiUnned in 

hill .] — A bill of sale given subject 
lo a eoinJUion not aj»pciiring therein 
js \ oid as agait DoiJ. 

r. Hart (1899), 2 B. C. II. 32.— CAN. 

r. Dcrlundion nj trust — Musi be 


regisirred.] — Held: a bill of .sale 
(registered) for the conaideralion of 5.s., 
with a separate declaration of trust 
ref(!nvtl to forming imrt of the 
iiistruinent (not registemi) was invalid, 
& that the coiiveyauec i-cgistercd must 


show tlu; true & full consideration for 
which It is given. — Aknold v. Rouicut- 
H(JN (1859), 8 (J. r. 147.— CAN. 

s. .] -An assign luent re- 

gist oied, with a separate declaration of 
trust not rc'gistered : — Jirld : invalid. 
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the existing debt. The bill of sale was expressed 
to be made in consideration of the fresh advance, 
without alluding to the intended application of the 
money. The money was actually paid to the 
graiii^or &■ applied by him as agreed : — Held : there 
was no undisclosed trust wit-hin 1878 Act, s. If) (8). 
— Titomas V . 8KArtr.Ks, 11891] 2 Q. R. 108; 00 
L. .T. Q. B. 722 ; 05 L. '[\ 80 ; 80 W. It. 002 ; 
7 T. Ju R. 000, C. A. 

Anrt/Uatinns : — Refd. Kdwardfl r. Miirciis (1894), 70 L. T. 

182. Mentd. Parsons v. Equitable Investmont. (jo., [IDKJl 

2 Ch. r)27. 

457. Contemporaneous letter from grantor 
undertaking to transfer bill.] — K. & P. each ad- 
vanced £100 to F., who in pursuance of a previous 
arrangement gave P. a bill of sale on furniture 
belonging f»o F. to secure £200, which was expressed 
in the hill of sale to have been paid by P. to F., 
whereiis in fact K. paid his £100 direct to F. K., 
who acted as the solr. of F., himself attested the 
bill of sale, tfe retained it. He also had given him 
at fihe same time a hit^ter signed by P. A- addressed 
to K., stating that the bill of sale was in fact to 
secure the £100 advanced by K., & undertaking to 
transfer the bill <^f sale to K. The bill of sale was 
registered, but the letter* was not written u))on or 
annexed to it : — Held : the contemporaneous 
letter was a declaration of triisi, whicii should have 
been written on l.he same paper as tiie bill of sale 
before registration. — Kinnerslrv v. Payne (1009), 
1 00 J.. T: 220. 

See, alsn^ Sect. 2, sub-sect. 5, ante. 


Sect. 1 .—ATTESTATION AND EXECUTION. 

See 1878 Act, s. 10 ; 1882 Act, ss. 8, 10. 

8ub-8px*t. 1. -AnsoiAiTio Bills of Sale. 

Sec 1878 Act, s. 10. 

458. Necessity for attestation — Before 1878 
Act.] — Held : no at/test, atlon was necessary to the 
validity of a bill of sah;.— 1 )iohT"ELL v. Miles (1800), 
1 5 T.. t. 208, N. P. 

459. Under 1878 Act, s. 10 — Not affected 

by 1882 Act.] — 1882 Act repeals 1878 Act, s. 10, 
only so far as that sect, relates to bills of sale given 
by way rd security for the payment of money, 
bills of sale granted by way of absolute transfer 
must, still be a.ttested in manner ])rovided by 
1878 Art, s. 10 . — Ca.sson ik ('iirnicnuoY (1881), 58 
!i. .1 . B. 885 ; 50 L. T. 508, 1). O. 

‘—Mentd. Head r. .loaruiou (1890), 2r» Q. H. 1). 

460. Who may attest — Solicitor not practising 
on own account — Managing clerk to grantee’s 
solicitor.] — \ bill of sale is sutliciently at.tested by 
a solr. within 1878 Act, s. 10, though such solr. is 
not. practising on liis own account, & is a managing 
clerk of the soli*s. who act. g<inerally for t.lic grantee, 
- Hill v. Ivihkwoot) (1880), 12 L, T. 105; 28 
W. R. 858, C. A. 

AnnoiotUrns : — Gonsd. Pen warden v. Roberts, Wilson r. 

Roborts, Heath V. Roberts (1882), 9 Q. B. B. 137. Refd. 

Re Haynes, p. National Mercantile Bank U880), 15 

(/ii. 1). 12 ; Peace V. Brookes, 11895) 2 (^. B. 151. Mentd. 

Hickson V. Darlow (188:1), 2:i Eb. 1). (J90. 

461. Solicitor being also grantee .] — A 

solr., who is the grantee of a bill of sale, cannot also 
be the att<^st.ing solr. of that, bill of sale so as to 
satisfy 1878 Act. — S eal v, Olahidge (1881), 7 


Q. B. D. 510 ; 50 L. .T. Q. B. 310 ; U H T. 501 ; 
29 W. R. 598, C. A. 

Annotaiiona : — Distd. Penwardon v. Roberts, Wilson v. 
Roberts, Heath v. Roberts (1882), 9 (i. B. D. 137. Consd. 
Peace v. Brookes, [1895] 2 il. B. 451. Mentd. Re Parrott. 
Kxp. Cullen, (18U1J 2 g. B. 151. 

462. Solicitor to grantee.]— Tlie execu- 

tion of a bill of sale, to which JS78 Act applies, 
may be attested by the solr. to tlie grant.ee. — 
Penwarden r. Roberts, Wibson v, Roberts, 
IlEAni V. Roberts (1882), 9 Q. B. I). 137 ; 51 
L. J. Q. B. 812 ; 40 B. T. 101 ; 80 W. R. 427, D. 0. 
Annotation : — Refd. Peace v. Brookes, 11895) 2 i). B. 4 51. 

463. Statement of explanation to grantor — 
Whether explanation must have been given.] — 

1878 Act, s. 10, though it requir(^s tliat the attesta- 
tion clause shall state that the effect, of the bill of 
sale has before its execution been explained by the 
attesting solr. to the grantor, does not. require that 
any sucli explanation should have*, in fact been 
given. Se,ml)le : a solr., who stated in t.lie attesta- 
tion clause to a bill of sale that he had explained 
the effect of it to the grantor, wlien be had not in 
fact done so, would be liable to civil A penal 
consequences . — He Haynes, Ex p. National 
Mercantile Bank (1880), 15 Ch. D. 42 
B. .T. Bey. 02 ; 43 B. T. 80 44 J . P. 780 28 

W. R. 848, C. A. 

Annnlaiiom : — Distd. Seal v. Claridprc (1881), 7 Q. B. D. 510. 
Consdk Re Roper, Ex p. Bollarul (1882), 21 Ch. D. 543. 
Mentd. Credit Co. u. Pott (1880), (5 (^. B. 1). 295 ; Re 
J*arker, Ex p. Charlne: (jross Advance & Deposit Hank 
(1880), 1(J Ch. J). :i5 *, Re Rofcers, E.c p. Challinor (188(1), 
16 Ch. D. 260 ; Hamilton v. Chaine (1881), 7 Q. B. 1). 319; 
Re .Spiiidler, Ex p. Rolph (1881), 19 Ch. D. 98 ; Re Cow- 
bnrn. Ex p. Firth (1882), 19 (Jh. D. 419 ; Re Chapman, 
Ex p. Johnson (1884), 26 Ch. D. 338 ; ThrossoJl v. Marsh 
(1885), 53 L. T. 321 ; Richardson v. Harris (1889), 22 
Q. B. D. 268 ; Rc Smith, Ex p. Tarbnck (1894), 72 L. T. 
59 ; Barron i>. Potter, Potter e. Berry (1914), 84 L. J. K. B. 
751 ; i^arsons v. Equitable Investment Co., 119161 2 Oh. 
527. 

464 . Suiliciency of explanation.] — Qu. : 

wliether if the attestation clause st.at<is that before 
execution of the bill of sale the effect thereof has 
been explained by a solr., the ct. can go into the 
question of the nature or sufficiency of tlio explana- 
tion. — Hill v, Kirkwood (1880), 12 B. T. 105 ; 
28 W. R. 358, C. A. 

Annotations : — Consd. Re Haynes, Ex p. National Mercantile 
Bank (1880), 16 Ch. D. 42. Mentd. Pen warden v. Itolan’ts, 
Wilson V. Roberts, Heath v. Roberts (J882), 9 Q. B 1). 
137 ; Hickson v. Darlow (1883), 23 Cb. D. 690 ; Peace v. 
Brookes, fl8951 2 (^. B. 451. 

465. Statement that grantor fully 

Informed of nature & effect of bill.] — The attesta- 
tion of a bill of sale stated that the solr. fully 
iifformod t»be grantor of the nature &, effect, of the 
bill of sale. It was contended that there wa.s no 
statement that the effect of the bill of sale liad been 
explained to the grantor i- -Held : the solr. could 
not fully inform the grantor of tlie nature effect 
of the bill of sale without explaining it. — Corkhill 
V. I^AMBERT (1880), 70 li. T. .Fo. 40. 

466. Non-compliance with statutory require- 
ments — Whether bill void against grantor.] — ^A 
bill of sale to which 1878 Act applies, if it be not 
explained to the grantor & attested by a solr. in 
compliance with ss. 8, 10, is not void as between 
the grantor & grantee. — UAViav. Goodman G^^^O), 
5 C. P. D. 128 ; 49 B. ,1. Q. B. 344 ; 42 B. T. 288 ; 
28 W. R. 559, C. A. 

Annotations : — Distd. Seal r. Claridg-e (1881), 7 Q. R. D. 516. 
Refd. Rc Haynes, Ex p. National Mercantile Bank (1880), 
15 Cb. D. 42. Mentd. Bai?hott v. Norman (1880), 41 L. T. 


— Fraser r. Gladstone (1861), 11 
C. P. 125.— CAN. 

PART V. SECT. 4, SUB-SECT. 1. 

t. Neoessit]/ for attestation — Under 
Instruments Seeurities Act, No. 204, 

J, — VOL. VIT. 


8. 55.1 — The above Act docs not require 
that every execution ol a bill of sale 
bo attested, but that where any such 
execution is attested there bo filed a 
true copy of it & an affldavlt vcrifylntf 
the residence & occupation of tho 
attesting witness ; at where the exocu* 


tlon of a bill of sale is attested, such 
execution may under Evi donee Act, 
No. 197, s. 55, 1)0 proved l)y other 
ovidonco than that of tho attesting 
witness. — Smith v. Martin (1866), 3 
W. W. & A*B. 35.— AUS. 


G 




Bills of Sale. 


SecU 4. — Attestation and execution : Svb-secta. 1 2. 

Sect, 5 ; Sub-sect, 1.] 

787 : Conelly v. Steer (1881), 7 Q. B. D. 620 : Lyons v. 
Tucker (1881), 6 Q. B. D. 660 ; mckson v. Darlow (1883), 
23 Ch. D. 690 ; Casson v. Ohurohley (1884), 53 L. J. Q, B. 
335 ; lie Thombury Division of Gloucestershire Potn., 
Ackers v, Howard (1886), 16 Q. B. D. 739. 

467. Execution — ^Proof of.] — In trover by as- 
signees of bkpt. to recover goods taken by deft, 
under a fraudulent bill of sale given by bkpt. to 
deft., deft.’s examination before the comrs., in 
which he admitted the execution of the deed, is 
sufdcient evidence to prove the execution, & super- 
sedes the necessity of calling the subscribing 
witness. — Bowles v. Langworthy (1793), 5 
Term Rep. 366 ; 101 E. R. 204. 

Affidavit of due attestation & execution.] — See 
Sect. 6, sub-sect. 4, post. 


Sub-sect. 2. — Bills of Sale by wav op Security. 
See 1882 Act, s. 10. 

468. Who are attesting witnesses — Company 
directors.] — bill of sale was executed under the 
common seal of a trading co. Opposite the seal 
were the names of two of the directors, who pur- 
ported to sign as directors. The secretary, who 
was called as a witness, stated that it was usual 
to affix the seal in the presence of the board, & for 
two directors to attest it ” : — Held : the directors 
signing as above wore not attesting witnesses 
within 1854 Act. — Shears v, Jacob (1866), L. R. 1 
C. P. 51.3 ; Har. & Ruth. 492 ; 35 U, J. 0. P. 241 ; 
14 L. T. 286 ; 12 Jur. N. S. 785 ; 14 W. R. 600. 
AnruitaJtion.B : — Refd. Deltell v. White (186(»), L. R. 2 C. P. 
144. Mentd. Re Staudard Manufacturing Co., Kx p. l^owe 
(1891), 39 W. II. 369 ; G. N. Ry. Co. v. Coal Co-op. Soo., 
II 890 J 1 Ch. 187. 


409, ,] — ^ (50. gave a bill of sale of 

all its property to trustees for certain debenture - 
holders. By a resolution of the directors of the 
CO., it had been provided that the seal of the co. 
should be affixed to documents only in the presence 
of two directors, who were to attest it by their 
signatures. The deed was sealed with the seal of 
the co., & adjoining the seal were the words ; 
“ Seal of the co., affixed at a board meeting June 23, 
1865, in the presence of R. O., chairman ; R, C., 
director. Countersigned — C. D., secretary pro 
tem.'^ Thei*o was no other attesting witness. The 
bill of sale was duly registered, but the affidavit 
filed with it contained offiy the address of C. D., & 
not that of R. O., or of R. C. : — Held : the latter 
were not attesting witnesses, because they did not 
attest an execution of the deed already completed, 
their signatures forming part of such execution, & 
the affidavit was sufficient, & the bOl of sale good. — 
Dkfpell V. White (1866), Ij. R. 2 C. P. 144 ; 36 
L. J. 0. P. 25 ; 15 L. T. 211 ; 12 Jur. N. S. 902 ; 
15 W. R. 68. 


Annoiaiwns : — Mentd. Re Standard, Mauufa^^turiug Co., 

Ex p. Lowe (1891), 39 W. R. 369 ; G. N. Ry. Co. y, Coaf 

Co-op. Hoc., 11896] 1 Ch. 187. 

470. Who may attest — ^Agent & manager of one 
of several grantees.] — ^A bill of sale of personal 
chattels was given to secure repayment of money 
advanced by several firms, creditors of the grantor, 
in order to enable him to pay a composition to them 
& to others of his creditors. The sole attesting 
witness of the bill of sale was the agent & manager 
of one of the firms who were grantees. He liad 
conducted the negotiations with respect of the 
giving of the bill of sale & the pajmaent of the 
composition, &> he had to see that such composition 
was paid to the creditors other than the grantees : 
— Held : the bill of sale was duly attested, because 
the attesting witness was not a “ party thereto ” 


within 1882 Act, s. 10 . — ^Pbacb v. Brookes, [1896] 
2 Q. B. 451 ; 64 L. J. Q. B. 747 ; 72 L. T. 798 ; 2 
Mans. 491 ; 16 R. 693. 

471. Grantor's solicitor being also one of 

two grantees.] — K. & P. each advanced £100 to F., 
who gave P. a bill of sale on furniture belonging to 
F. to secure £200, which was expressed in the bill 
of sale to have been paid by P. to F., whereas in 
fact K. paid his £100 direct to F. K., who acted 
as the solr. of F., himself attested the bill of sale, 
& retained it. He also had given him at the same 
time a letter aimed by P. & addressed to K. stating 
that the bill of sale was in fact to secure the £100 
advanced by K., undertaking to transfer the 
bill of sale to K. The bill of sale was registered, 
but the letter was not written upon or annexed to 
it : — Held : the bill of sale was void as regards the 
assignment of the chattels because the letter being 
a declaration of trust must be deemed to be part 
of the bill of sale, & K. was a party to the bill, ^ 
his attestation of it ii'regular. — Kinnersley v, 
Payne (1909), 100 L. T. 229. 

472. Description of attesting witness — Occupa- 
tion omitted — Witness having no occupation.] — 

The meaning of the term “ description ** in the 
statutory form is not confined to the description 
of the occupation of the witness. 

Where the attestation clause of a bill of sale 
contained no description of an attesting witness 
who had no occupation : — Held : the bill of sale 
was void as not being in accordance with the 
statutory form.—StMs v. Trollope & Sons, [1897] 

1 Q. B. 24 ; 66 L. J. Q. B 11 ; 75 L. T. 351 ; 45 
W. R. 97 ; 13 T. L. R. 67 ; 41 Sol. Jo. 80, C. A. 

473. Address & description omitted — 

Whether cured by affidavit.] — Under 1882 Act, a 
bill of sale given by way of security is void unless 
both the address & description of the attesting 
witness api>ear in the attestation clause, & the 
defect is not cured by the fact that such address 
& description appear in the affidavit filed on regis- 
tering the bill of sale. — ^Parsons v. Brand, 
Coui.^oN V, Dickson (1890), 25 Q. B. D. 110 ; 69 
L. J. Q. B. 189 ; 62 L. T. 479 ; 38 W. R. 388 ; 

6 T. L. R. 226, C. A. 

AnnoUdioTis : — Distd. Bird v. Davoy, [1891] 1 Q. B. 29. 

Consd. He Heeel tine. Woodward r. HcHoltine, [1891] 1 Oli. 

464 ; Sims v, Trollope, [1897] 1 (j. B. 24. Mentd. Thomas 

e. Roberts, [1898] 1 Q. B. 657. 

474. .] — ^A bill of sale did not 

contain the addresses & descriptions of the attesting 
witnesses, though that omission was rectified in the 
affidavit of registration, which properly contained 
the addresses & descriptions of the witnesses : — 
Held : the bill of sale was not in accordance with 
the statutory form, because it omitted the addresses 
& descriptions of the attesting witnesses in the 
attestation clause, & such omission could not be 
cured by the addresses & descriptions being 
properly set out in the affidavit. — ^Blankenhtbin 
V. Robertson (1890), 24 Q. B. D. 643 ; 69 
L. J. Q. B. 315 ; 62 L. T. 732 ; 6 T. L. R. 178, 
D. C. 

Aniudatitms : — FoUd. Bird v. Davoy (1890), 59 L. J. Q. B. 

473. Mentd. Burohell v. ThompBcm, [1920] 2 K. B. 80. 

475. In one attestation clause — ^Two 

attestation clauses attested by same witness.] — ^A 

bill of sale had two attestation clauses, attesting 
the execution of the instrument by different 
grantors respectively. The signature to both 
clauses was the same, & in one of them the address 
& description of the attesting witness were ^ven, 
but in the other they were not. An irresistible 
inference arose from what appeared on the face 
of the bill of sale that the witness in the two 
attestation clauses was the same person : — Held : 



Part V.— Statutory Requirements. 88 


the bill of sale sufilciently complied with the 
statutory form. — ^B ird v, Davby, [1891] 1 Q. B. 
29 ; 60 L. J. Q. B. 8 ; 63 L. T. 741 ; 39 W. R. 40 ; 
7 T. h. R. 6, 0. A. 

Annotation : — Diitd. Re Heseltine, Woodward v. Hoseltlno* 
[1891] 1 Oh. 4«4. 

See^ also, Nos. 534, 548, post ; Sect. 5, sub>sect. 6, 
E., post 

In affidavit on registration.] — See Sect. 6, 

sub-sect. 5, post 

476. Execution — At foot of schedule.] — There 
was no execution on the body of a bill of sale, the 
intended execution being at the foot of the 
schedule on a separate paper : — Held : the 
schedule being by 1882 Act, s. 4, annexed to the 
bill of sale, the execution was good within s. 9 of 
that Act & the statutory form. — M elvelle v. 
Stringer (1883), 12 Q. B. D. 132 ; 60 L. T. 631 ; 
32 W. R. 388, D. C. ; revad. on another point 
(1884), 13 Q. B. D. 392, C. A. 

Annotfdiona : — Mentd. Davies v. Usher (1884), 51 L. T. 297 ; 
Cuusolidated Credit Corpn. v. Qosney (1886), 16 Q. B. D. 
24 ; Re Barber, Ex p. Stanford (1886), 17 Q. B. D. 259 ; 
Goldstrorn v. Tallermaiin (1886), 17 Q. B. D. 80 ; Hufirhos 
V, Little (1886), 17 Q. B. D. 204 ; H^aslewood v. Consoli- 
dated Co. (1890), 60 L. J. Q. B. 12 ; Peace v. Brookes, 
11895] 2 Q. B. 451 ; Saunders v. Wlilto, [1902] 1 K. B. 
472 ; Brandon Hill v. Lane, [1915] 1 K. B. 250. 

477. By attorney — Being also grantee.] — 

A valid bill of sale may be executed by attorney, 
& the grantee is not necessarily excluded from being 
such attorney. — F urnivall v, Hudson, [1893] 
1 Oh. 335 ; 62 L. J. Ch. 178 ; 68 L. T. 378 ; 41 
W. R. 358 ; 3 R. 230. 

Ann^otaiions : — Refd. Dennison v. .TeflPs, [1896] 1 Ch. 611; 
He Wilson, [1916] 1 K. B. 382. 

Affidavit of due attestation & execution.] — See 

Sect. 5, sub-sect. 4, post. 


Sect. 5. —REGISTRATION. 

STTB-.SECT. 1. NECES.S1TY FOR REGISTRATION. 

What documents require registration.] — See Paints 
IT. & III., ante. 


Avoidance of bill for non-registration .] — See Part 
VI., poaU 

478. Wrongful registration of document sup- 
posed to be bUl of sale — ^Action for damage — 
Absence of malice.] — An action will not lie for 
damage suffered by pltf. in consequence of deft, 
without malice causing to be registered a document 
which was not in fact a bill of sale. — Horsley v. 
Style (1893), 69 L. T. 222 ; 68 J. P. 38 ; 9 T. L. R. 
605 ; 4 R. 674, C. A. 

479. Proof of registration — ^By office copy.] — 

An office copy of the affidavit filed with a bill of 
sale admitted as good & sufficient evidence. — 
Bath v. Sutton (1868), 27 L. J. Ex. 388 ; avib nom. 
Sutton v, Bath, 31 L. T. O. S. 186. 

Annotatwns : — Mentd. Morowood v, South YorkHhire Ry. & 

Rlvor Dun Co. (1858), 3 H. N. 798 ; Smith v. Cheese 

(1876), 1 C. P. D. 60 ; Castle v. Downton (1879), 6 C. P. D. 

56. 

480. .] — ^The registration of a bill of 

sale may be proved by an office copy. — Webster v. 
Blackman (1861), 2 P. & P. 490, N. P. 

481. By certificate — ^That affidavit in 

proper form.] — Upon the trial of an interpleader 
issue, pltf., in order to prove the due filing of a bill 
of sale in compliance with 1854 Act, produced the 
bill of sale itself & the following certificate stamped 
with the seal of the Ct. of Queen’s Bench : “ .1. & M. 
A document purporting to be a copy bill of sale, 
& dated Apr. 8, 1876, indorsed with the above 
names, was registered at the judgment office of the 
Ct. of Queen’s Bench on Apr. 16, 1875 ” : — Held : 
no evidence that an affidavit satisfying all the 
requirements of the Act had been filed with the 
biU of sale.— Mason v. Wood (1875), 1 C. P. D. 63 ; 
45 L. J. Q. B. 76 ; 33 L. T. 571 ; 40 J. P. 72 ; 24 
W. R. 41. 

Annotation : — Refd. Emmott v, Marchant (1878), 3 Q. B. D. 

555. 

4g2, ,] — Senible : a certificate 

under the seal of the Q. B. D., that an affidavit was 
filed as required by 1 854 Act, is, without production 
of the affidavit itself, primd facie evidence that the 
affidavit was in the form required by the Act. — 


PART V. SECT. 4, SUB-SECT. 2. 

a. Execution- -Grantee nc£d not e,xe- 
cvte .] — A rhatU*] need not bo 

executed by the mtgoe., & after 
execuiitui by the grrantor & delivery to 
& aceoptonce by the Tutgree. or his 
ag^mt It becomes binding as botwoeu 
the parties. The grantor's solrs. are 
hJs agents for such purpose. — A dams 
V. HirrcJUiNOB (1893), 3 Terr, L. U. 
206.— CAN. 


PART V. SECT. 5. SUB-SECT. 1. 


b. l>uty of registrar .] — It is the duty 
of the iWHtrar of any ct. in which 
bills of sole are required by the Bills 
of Sale Act, 1891, to bo rogistorod, 
to register any Instrument presented 
to him for registration as a bill of sale, 
without inquiry as to the effect of 
such registration . — Re Watson's Bill 
OF Satjt. (1896), 7 Q. L. J. 27.— A US. 


c. Agreement not to register,] — 
Semble : an agreement not to register 
a chattel mtge. makes it void oh 
initio . — NA'noNAL Trust Co. v. Trusts 
& Guakantre Co. (1912), 26 O. L, R, 
279.— CAN. 


d. Mortgage not within Act.] — If 
the mtge. is ono which the statute 
does not provide for, or the affidavit 
cannot possibly be made, then the 
mtge. is not avoided by the Act for 
want of registration, or of tho recitals 
required by the Act, but the Act does 
not apply at all, & tho mtge. stands 
as at common law. — Baldwin v. 
Benjamin (1857), 16 U. C. R. 52. — 
CAN. 


e. S.P. Brodie V, Ruttan (1858), 
16 U. C. R, 207.— CAN. 

f. .S. r. Burton v. Bkllhouse 
(I860), 20 U. C. It. 60.— CAN. 

g. a. r. Paterson v. Maughan 
(1876), 39 U. C. R. 371.— CAN. 

h. S. P. Mathers v. Lynch (1869), 
28 U. C. R. 354.— CAN. 

j. S. P. Walker v. Niles (1871), 
18 Gr. 210.— CAN. 

k. M ortgage by company. ] — I f a mtge. 
within R. S. O, 1897 (c. 148), ss. 2, 
23, made by a oo. is not registered. It is 
null & void under s. 6 of the Act. — 
National Trust Co. v. Trusts & 
Guarantee Oo. (1912), 26 O. L. R. 
279.— CAN. 

l. Notice of intentUm to file — Ob- 
ject of Instrument Act, 1890, s. 135.] 
— Held: (1) the object of the above 
Act & the fifth sched. thereto, in 
requiring a statement of tho business 
or occupation, He, tho place of business 
or residence of the grantor to be stated 
was to enable a creditor to see if his 
debtor was about to give a bill of sale 
Sc that object not being fulflllod 
in this instance, the bill of sale 
was void : (2) re^tration could not 
oure the oinisBion of that which the 
Act required. — ^Anderson v. Watson 
(1891), 17 V. L. R. 263.— AUS. 

m. Statement of consideration 

in,] — If the oonsideration is sufll- 
oiently aoourately stated in tho notioc 
of Intention to file, either os to its legal 
efleot or as to its mercantile & business 
elfeot Sc substantially falls under the 


sub-heading under which it is placed, 
tho notice is in that respect good. 

The oonsideration stated in the 
notioo must be substantially the same 
as that stated in tho bUl of sale itself. 
— O'Connor v. Quinn (1911), 12 

C. L. R. 239.— AUS. 

n. — — Omission to state con- 

temptyraneovs guarantee .] — ^At the time 
of ^ving a bill of sedo tho grantees 
had, in addition to tho oonsideration 
trulv set out in the notice of intention 
to file the bill of sede, agreed to guaran- 
tee tho grantor to tho extent of £1,000 
with a Dank. The fact of the agree- 
ment to give such guarantee was 
recited in tho dood, but no mention 
of it was made in the particulars filed 
under the form given in Instruments 
Act, 1890 i—TIeld : the omission did 
not invalidate the bill of sale. — Dan by 
V. Australian Financial Agency Sc 
Guarantee Co., Ltd. (1892), 18 

V. L. R. 303.— AUS. 

o. Description of property in 

— Substantial variance .] — ^A notioo of 
intention to file a bill of sole de- 
scrlbod the property secured thereby 
as consisting of goods, chattels, otc., 
at present on certain premises. The 
bill of sale itself also included in the 
property secured thereby not only the 
goods, etc., on the premises at the time 
of making the bill of sole, but also 
property wbioh might be afterwards 
aoquirecL : — Held : as there was a 
Bubstantial variance between the notice 
& the bill of sale, the registration of 
tho bill was bad. — L yons v. Graham 
(1892), 18 V. L. R. 491.— AUS. 

O 2 
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Bills of Sale. 


5. — Eegisiration: Siib-aects, 

Bmmott V. Marchant (1878), 3 Q. B. D. 555 ; 88 
L. T. 508 ; svb nom. Halkbtt v, Emmott, 47 
L. J. Q. B. 436 ; 26 W. B. 632, D. C. 

Annotation: — ^Montd* Rt Wood, Ex p, Hattie (1878), 89 
L. T. 373. 

483. .1 — The production, at tho 

hearing of an interpleader issue, of a bill of sale, 
together with a certificate of registration, is no 
evidence that the proper affidavit was also filed 
in accordance with 1878 Act, s. 10, but the proper 
course is to adjourn tho hearing for the production 
of evidence, & not hold tho bill of sale void merely 
on such ground. — T urner & Co, v, Oulpan (1888), 
36 W. B. 278, D. C. 

Proof of time of registration.] — See Sub-sect. 2, 
poet 


Sub-sect. 2. — Time for Reoistration. 

See 1878 Act, ss. 8, 10 (2), 14, 22 ; 1882 Act, s, 8. 

484. On same day as bill dated — But before 
consideration paid.] — ^B. executed a bill of sale, by 
way of mtge., of household goods to D., pltf., as a 
security for a debt of £130, then due from him to | 
D., & for a further advance of £160, then t.o be \ 
mede, the receipt of which was acknowledged, & 
the execution purported to be attested, on the day 
the bill was dated, .Tan. 9. The £160 was not in 
fact paid till two days after, & the signature of 
the attesting witness was affixed on the latter day. 
The bill of was registered as of Jan. 9, the day 
it bore date :-^Held : the consideration-money 
having been paid two days after the execution of 
the biU of sale, the registrailon was not informal. — 
Darvill v. Terry (1861), 6 H. & N, 807 ; 30 
L. J. Ex. 355 ; 168 B. H. 333. 

AnnotoHona : — Mentd. GcfHse v. Taylor & Hartland (190.5), 

93 L. T. 6.34 ; v. Bromley (1911), 81 L. J. K. B. 334. 

485. 1882 Act not retrospective.] — ^A bill of sale 
executed on Oct. 6, 1882, was not registered within 
seven clear days thereafter. 1882 Act came into 
operation on Nov. 1, 1882 : — Held : s. 8 of the Act 
was not retrospective as regarded registration ; & 


the bill of sale was not void as against the grantor.— 
Hickson v. Darlow (1883), 23 Ch, D. 690 ; 52 
L. J. Ch. 453 : 48 L. T. 449 ; 81 W. E. 417, 0. A. 
Annotations : — Befd. Ex p. Cotton (1883), 49 L. T, 62 ; 
Blaokbnm Corpn. v. Mloklothwalt (1886), 64 L. T. 539 ; Re 
Athinmney, Ex p, Wilson, (1898) 2 Q. B. 647. Mentd. 
Brewer v. Square, (1892] 2 Ch. Ill, 

Seizure of chattels within time for regtstratlon.] — 

See Part VI., Sect. 1, post, 

486. Extension of time — ^Rights of third parties 
affected — Execution creditor.] — ^The power given 
by 1878 Act, s. 14, of extending the time for regis- 
tration will not be exercised after the title to the 
goods has actually vested in an execution creditor 
who has seized them. — C rew v. Cummings (1888), 
21 Q. B. D. 420 ; 57 L. J. Q. B. 641 ; 59 L. T. 886 ; 
36 W. H. 908 : 4 T. L. B. 772, C. A. 

AnnotatioTis : — Oonid. Re Parsons, Ex p. Furber, 

Q. B. 122 ; Re Abrahams, [19021 1 Ch. 695 ; Re 
[1902] 2 Ch. 101: Re Spiral Globe. [1902] 1 
Refd. Re CJardlff Workmen's Cottaffo Co., [1906] 2 

487. Ownership of chattels un- 

changed.] — The principle of law as to extenffing the 
time for registration of a bill of sale is not limited 
in its application to cases in which the ownership 
of or property in goods has actually changed ; it 
extends to cases in which the rights of third parties 
have actually accrued & would be prejudicially 
affected, if registration were allowed without 
saving those rights . — Re Spiral Globe, I/td., 
[1902] 1 Ch. 396 ; 71 L. J. Ch. 128 ; 86 L. T. 778 ; 

50 W. B. 187 ; 18 T. L. B. 154 ; 9 Mans. 62. 

Annotations : — Refd. Re Khrmann, Albert v. Ehrmann, [1906] 

2 Ch. 697, Mentd. Re Abrahams (1902), 71 L. J. Ch. 307. 

For renewal of registration .] — See Sub-sect. 

8, post, 

488. Proof of time of registration.] — ^Under 1854 
Act, s. 3, the officer of the Queen’s Bench kept a 
book containing a list of every bill of sale filed in 
the office, & the dates of tho execution & filing of 
same : — Held : that book was of such a public 
nature that a certified copy was admissible in 
evidence, & such certified copy proved the time at 
which the affidavit was filed, as well as the time at 
which tho bill of sale was filed. — O bindeu^ v. 


[1893] 2 
Johnson, 
Ch. 396. 
Ch. 027. 


p. Absolute bUl.] — Under 20 Viet 
c. 3, a copy of an absolute assignment 
or bill of sale may be fllod, as woU as 
of a nitge. — C abs(iai.len v. Moodib 
(1857), 15 U. C. K. 92.— CAN. 

q. S. P. Harris v. Commercial 
Bank of Canada (1858), 16 U. C. R. 
437.— CAN. 

r. Possession given under.] — 

Instruments Act, 1890, re-enacting: Act 
IMo. 557, excluded from its applica- 
tion all bills of sale other than those 
Kiven by way of security. Accord- 
ingrly, a document which is an absolute 
transfer, & under which possession is 
lerlven, need not bo filed In tho manner 
presoribod for a bill of sale by way of 
Bocurlty. — Askkw v. Danby (1892), 
18 V. L. R. 335.— AUS. 

1 . Goods with warehouseman — As 
ageiU of transferee.] — Registration of 
a bill of sale is unnecessary w'hen the 

g oods are in the hands of a ware- 
onseman who becomes tlie agent of 
the transferee & agrees to hold the goods 
for him. — Jones v. Henderson (1885), 
3 Man. L. R. 433.— CAN. 

t. Removal of mortgaged goods — To 
another county,] — Goods covered by 
mtge. were removed from a county, 
& sold in another county to deft., the 
mtgor. being no part/ to the removal. 
Just over two months from removal, 
the mtgeo., on hearing where they 
were, went Sc demanded them from 
deft. : — Reid : such a removal was 
not within the Act, requhing a copy 
to bo filed within two months of the 
permanent removal of the goods from 


the county. — Clarke v. Bates (1871), 
21 0. P. 348.— CAN. 

a. To another province .] — The 

owner of goods, having executed a 
chattel mtge. which was duly recorded 
in tho proper registration district in 
the province of Baskatchewan, after- 
wards fraudulently removed them to 
the province of Alberta, where ho sold 
them to a bond fide purohasor for value 
without notice ; — Reid : such sale 
conferred no title to tho goods as 
against the chattel mtge., the Bills of 
Sale Ordinance, which requires a 
certified copy of the mtge. to be filed 
in the registration district to which the 
goods were removed, being inoperative, 
as a law of the prortnoe of Saskatche- 
wan, beyond the boundaries of that 
province. — Jones v. Twohky (1908), 
8 W. L. R. 295 ; 1 AJta. L. R. 267.— 
CAN. 

b. Remedy for non-registration — At 
law .] — Where a contract of sale of 
chattels is net registered as a bill of 
sale under Act No. 567, the remedy is 
at law & not in equity. — I)avby v. 
Bailey (1884). 10 V. L. R. 240.— AUS. 

PART V. SECT. 5, SUB-SECT. 2. 

0 . When time begins to run — From 
date of execution of (rill .] — The time 
for filing a bill of sale runs from 
the date on which it is executed, A is 
not affected by an antecedent verbal 
agreement to assign. — O’Donnell v. 
Patobkll (1879), 5 V. L. R. 360. — 
AUS. 


Actual exeevtior ^] — The 


date in a bill of sale is immaterial if 
it is registered after its actual execution 
within the time required by R. S. O. 
1897 (o. 148). — ^Mc1)onald V. Gaunt 
(1899), 30 O. R. 398.— CAN. 

e. Within five days — Sunday in- 
tervening .] — A chattel mtge. was duly 
executed on July 12, & filed on tho 18th, 
tho 17 th having been Sunday : — Reid : 
Huoh registration was too late, R. 8. O. 
1877 (o. 119), requiring same to be 
effected within five days from tlio 
execution of the instruniont Sc that 
Hunday counted tvs one of such five 
days. — ^McjLkan v. Pinkerton (1882), 
7 A. R. 490.— CAN. 

f. Extension of time — Under Com- 
panies Act, 1910, 8. 104.] — Under the 
above Act a Judge has power to extend 
the time for registering a chattel mtge.. 
Sc according to the praotloo, tills is 
done ex p. Sc merely upon proof of tlie 
particular excuse put forward.-- Morri- 
son Thompson Hardware Co. v, 
Westbank Trading Co. (1911), 19 
W. L. R. 294 ; 16 B. C. R. 314.— CAN. 


g. Kjouiwy couri juage ojonna 

as local judge of Supreme Court,}— A. 
county ct. Judge as local Judge of the 
Supreme Ct. has no junsdlotion to 
extend the time for filing a chattel 
mtge. under Bills of Sale Act . — Re 
Austin Hotel Co., Ltd., & Royal 
Trust Co., [1919] 1 W. W. R. 943 ; 
44 D. L. R. 480.— can. 


486 i. Rights of third parties 

affected — Form of order.) — oo., domi- 
oiled in T., Ont^o, took a bUl of sale 
on goods in G., British Columbia. It 



Part V. — Statutory Brquirrmbnts. 


86 


Bbbndon (1869), 6 0. B. N. S. 698 ; 28 L. J. O. P. 
383 ; 83 L. T. O, S. 224 ; 6 Jur. N. S. 1420 ; 7 
W. B. 679 ; 141 E. B. 626. 

Annotations: — Mentd. Waddlngton v, Roberta (1868), 
L. R. 3 Q. B. 679 ; Mason vTwood (1875), 1 O. P. D. 63 ; 
Bmmott V. March^t (1878), 3 Q. B. D. 555. 

489. •] — ^The registration of a bill of sale 

may be proved by an office copy, & it is not neces- 
sary to call the attesting witness to show that the 
bil l was made on the day on which it bore date. — 
WEBSTER V. Blackman (1861), 2 F. & F. 490, 
N. P. 


Sub-sect. 3. — Filed Copy must be True Copy. 

See 1878 Act, s. 10 (2). 

490. Name of one of several assignees omitted.] 

— It was objected that the filed copy of a bill of 
sale was defective in that it omitted the name of 
one of the assignees, & that the name of another 
was omitted in the attestation : — Held : the 
registration was sufficient. — ^Minister v. Price 
(1869), 1 F. & F. 686, N. P. 

491. Schedule lost Copy registered with bill.] 
— The schedule to a bill of sale, being wiitten on 
separate paper, became disannexed from the bill 
of sale & lost, & a copy of the schedule was regis- 
tered with the original bill of sale : — Held : the 
re^stration of the copy with the bill of sale com- 
plied mth 1854 Act. — Green r. Attenborough 
(1864), 3 H. & 0. 408; 5 New Hop. 253 ; 34 
L. J. Ex. 88 ; 11 L. T. 513 ; 11 Jur. N. S. 141 ; 
13 W. K. 185 ; 159 E. R. 614, Ex. Ch. 

492. Whether true copy must be exact copy — 
Clerical errors not calculated to mislead — Name of 
grantee misspelt.] — In a bill of sale given to 
Gardner, such name was correctly Bjiclt, but in the 
filed copy it was erroneously spelt as Gardner ; — 
Held : the error being merely clerical, & not calcu- 
lated to mislead, it was immaterial, & did not* 
vitiate the registration of the bill of sale.-- 
Gardnou IK Shaw (1871), 24 L. T. 319 ; 19 W. R. 
753. 

Annotalion Refd. He Hewer, Exp. Kalien (1882), 21 Ch. D. 

871. 

493. Error in amount in one part of 

copy.] — Where iJl,000 was written by mistake for 
£100 in one part of tlie copy of a bill of sale regis- 
tered in the Ot. of Queen’s Bench > — Held : it did 
not invalidate the bill of sale. — Elliott v. Free- 
man (18(i3), 1 New Rep. 328 ; 7 L. T. 715. 

Annotation : — Reid. Re Hewer, Exp. Kaheu (1882), 21 Ch. 1). 

871. 

494. Date for payment of instalments 

omitted.] — A true copy of a bill of sale within 1878 
Act, 8. 10 (2), need not necessarily be an exact copy, 
so long as any errors or omissions in the copy filed 
are merely clerical & of such a nature that no one 
could be thereby misled. 

In a copy bin of sale filed on registration the 
words ** third day of each month ” in the proviso 


for repayment were omitted ; — Held ; it was a 
true c<my within 1878 Act, s. 10 (2). — Be Hewer, 
Ex p. Kahen (1882), 21 Ch. D. 871 ; 61 L. J. Oh. 
904 ; 40 L. T. 866 ; 30 W. R. 964. 

495 . Blank as to amount.] — ^In a 

copy of a bill of sale, the amount of the debt was 
duly stated in the operative part, but was, by a 
clerical omission, referred to in the power of sale, 
& also in the covenant for quiet enjoyment until 
default, as ** the sum of ” though the blanks 
did not occur in the original ; — Held : the copy 
was a true copy. — S harp v, McHenry, Sharp v. 
Brown (1887), 38 Ch. D. 427 ; 57 L. J. Ch. 961 ; 
67 L. T. 606 ; 3 T. L. R. 847. 

Annotations: — Consd. Burcholl v. Thompsou, [1920] 2 K. li. 

80. Mentd. Rc MoHonry, Ex jk McDermott (1888), 21 

Q. B. D. 580 ; Tuck v. Southern Counties Deposit Bank 

(1889), 42 Ch. D. 471 ; Barron v. Potter, [1015] 3 K. B. 

593. 

496. Blank as to date.] — A bill of 

sale is not void because the copy filed leaves the 
daf.e of the execution of the bill of sale in blank, if 
the date is truly stated in the original bill of sale, 
& in the affidavit — T homas v. Roberts, [1898] 

1 Q. B. 657 ; 67 L. J. Q. B. 478 ; 78 L. T. 712 ; 14 
T. L. R. 309 ; 42 Sol. .To. 366 ; 6 Mans. 70, D. C. 
Annotation: — Reid. Coates v. Moore, [1903] 2 K. B. 140. 

Clerical errors in affidavit .] — See cases in Sub- 
sect. 4, A. & B., post, 

497. Whether defect capable of being supplied 
from affidavit — Signatures of grantor & of attesting 
witness omitted.] — The copy of a bifi of sale filed 
on registration omitted the signature of the grantor 
& the signature, addi*ess, & description of the 
attesting witness. The affidavit filed with the 
copy stated that the bill of sale was duly executed 
by the grantor, & that the execution thereof was 
witnessed by the attesting witness, & gave the 
name, address, & description of the attesting 
witness : — Held : the bill of sale was not rendered 
invalid by the omissions in the filed copy, as they 
might be supplied by reference to the affidavit. — 
Coates v. Moore, [1903] 2 K. B. 140 ; 72 L. J. K. B. 
539 ; 89 L. T. 8 ; 51 W. R. 648 ; 10 Mans. 271, 
C. A. 

498. Words ** per annum omltted.]- 

By a bill of saio the grantor assigned to the grantees 
certain chattels by way of security for payment of 
£250 “ & interest thereon at the rate of 55 per cent. 
per annum,” The bill of sale was in a print*ed form, 
& in the print the interest was stated to be at the 
rate of “ one sliilling in the pound per month,” 
but in the bill of sale as executed the words ” one 
shilling in the poimd per month ” were struck out, 
& ” fifty-five per cent, per annum ” were written 
in above them. The filed copy of the bill of sale 
was in a similar form, but in the statement of the 
rate of interest the words “ per annum ” were 
omitted : — Held : the bill of sale was void on the 
ground that the copjr filed was not a true copy, 
by reason of the omission of the words ” per annum ” 


was not posHiblo to send the instru- 
ment to T. & have it returned for filing 
with the registrar with the affidavit of 
bona tides within the five days re- 
quired by Bills of Sale Act, 1905 ; — 
Held: in the order granting an ex- 
tension of time for filing the instru- 
ment there should be a provision pro- 
tecting intervening rights. — Re Ei.t.im 
(W. P.) Sc (;o. (1908). 7 W. L. li, 371 ; 
i3 B. C. R. 271.— CAN. 

k. Registratitm al wrong 

place — No evidci^. of niala fldcs .] — 
Where a bank, in the ordinary course 
of business obtained a chattel mtge. 
from a oo. indebted to it, but without 
the knowledge of other creditors, Sc 
registered such mtge. in the oounty ot. 
instead of with the registrar of Joint 
stock cos., the bank was granted an 


extension of time within which to 
register, & an action to sot aside the 
mtge., was dismissed, there being no 
evidence of mala fidcs or dissimulation 
on tho part of tho bank. — Morrison 
Tjiompson Hardware Co. v . West- 
bank Trading Co. (1911), 16 B. C. R. 
314.— CAN. 

1 , Order granting extension — 

Sunday intervening .] — A bill of sale, 
through inadvertence, not being regis- 
tered Mdthin the time limited by 1879 
Act, leave was given on the ex p. 
application of tho grantee to I'oglstor 
witliin throo days ; Sc the bill of salo 
was registered on tho fourth day from 
the order, reokoning an intervening 
Sunday: — Held: (1) Sunday was not 
to be counted in the three days limited 
by the order for registration, & that 


therefore tho n^gistration liad been 
effected within the time prescribed by 
that order; (2) the validity of tho 
order could only be questioned in the 
ot. by which it was inado. — Re Parke 
(1884), 13 L. R. Ir. 85.— IR. 

PART V. SECT. 6, SUB-SECT. 3. 

492 i. Wfiether true copy must he 
exact copy — Misleading variationB ,] — A 
document is not a true copy of an 
liistrumeut within Chattel Securities 
Act, 1880, a. 42, if it varies from tho 
original in such a way that, although 
it might not mislead a lawyer, it would 
be unintelligible to the general publio. 
— Official Assignee v , Cot/)nial 
Bank of New Zealand (1887), 5 
N. Z. L. U. 456.— N.Z. 
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Sect 6. — Begiatration : Suh-aecia, 3 <£: 4, 

in the statement of the interest, there being nothing 
in the rest of the document to supply the omission. 
— ^Btochbll V , Thompson, [1920] 2 K. B. 80 ; 
89 li. J. K. B. 633 ; 122 L. T. 768 ; 36 T. L. R. 
267; 64 Sol. Jo. 307; [1920] B. Sc 0. R. 7, 
O. A. 

499. Truth of copy — ^How proved — ^Burden of 
proof.] — It is incumbent on claimant, imder a 
bill of sale, to show that the document filed is a 
true copy of the original instrument. A certificate 
of the registration of a bill of sale, without pro- 
duction of an authenticated or office copy of the 
bill of sale certified to have been registered, is not 


sufficient. — Bmmott v* Mabohant (1878), 3 Q. B. D. 
656 ; 38 L. T. 608 ; avih nom, Halkett v, Bmmott, 
47 L. J. Q. B. 436 ; 26 W. R. 632, D. 0. 

Annotation : — Mentd. Ro Wood, Ex p. Hattie (1878), 39 
L. T. 373. 


Sub-sect. 4. — The Affidavit. 

See 1878 Act, ss. 10 (2), 17. 

A. Making and Swearing of Affidavit 
500. Who may make — Attesting witness.] — 
The affidavit for registration of a bffi of sale need 
not be made by an attesting witness. — Orawoour 


PART V. SECT. 6, SUB-SECT. 4. 

—A. 

n. Necessity for aMdavU.] — ^A chattel 
mtere.. regristered without an affidavit 
of execution, is void as a^raiunt 
creditors of the mtgror. — I^ktinato v. 
Swift Canadian Co., Ltd. (1919), 46 
O. L. K. 247.— CAN. 

o. Bill to secure debt.] — A bill 

of sale was given as security for an 
advance of money made by defts. to 
insolvents to enable them to pay 
debts ;■ —ifife/d .* the bill of sale was 
security for a debt, not being verified 
by the affidavit of bona fide a as re- 
quired by Bills of Sale Act, s. 7 (8), was 
void. — ^WINTER V. Gault Brothers, 
Ltd. (1913), 25 W. L. R. 210 ; 13 
D. L. R. 176.— CAN. 

p. When made.] — Affidavits under 13 
& 14 Viet. c. 62, need not be made 
on the day the mtge. is executed. — 
Perry v, Uuttan (1863), 10 U. C. R. 
637.— CAN. 

before mortgage exe- 
cute.] — Where the affidavit of bona 
fides to a chattel mtge. was sworn 
to before the execution of the mtge., 
the mtge. was hold invalid. — Buiijjino 
Sc Loan Assocn. v. BE'rzNKR, 10 
C. L. T. Occ. N. 112.— CAN. 

600 i. Who may make — Attesting vrit- 
ness.] - 'The Bills of Sale Ordinance 
requires an affidavit of bona fides to 
be made by a witness to the execution 
of the bill of sale, hut as attestation 
is not essential to the validity of the 
instrument, its execution can be 
proved by any competent witness.— 
Emerson v. Bannerman (1891), 19 
S. C. R. 1.— CAN. 

600 ii. Whether essential. ] 

— Held: under 12 Viet. c. 74, it was 
not essential that the affidavit of 
execution should be of a subscribing 
witness & where the original had no 
subscribing witness, but in the copy 
filed the name of the person who made 
the affidavit was inserted as a witness, 
the variance was not material. — Arm- 
strong V, Ausman (1864), 11 U. C. R. 
498. -CAN. 

t. Mortgagee — In fiduciary 

position,} — A chattel intgc*. to secure 
a debt was made to a nomliioo of the 
ore<Utor, as trustcii for him. It was 
contended that the mtge. was invalid 
because the mtge. could not properly 
mi^e the usual affidavit of hojia fides^ 
as there was no debt dne to him ; — 
Held : notwithstanding there was 
nothli^ on the face of the mtge. to 
show the fiduciary position of the mtgee. 
the mtge. was valid. — ^Light v. Haw- 
ley (1897), 29 O. R. 26.— CAN. 

s. Not agent .] — 13 Sc 14 

Vlot. c. 62, requires that the mtgee. 
himself shall make the affidavit ; 
therefore a mtge. filed upon an affi- 
davit of his agent was held void. — 
Holmesu.Vano AMP (1853), 10 U. C. R. 
510.— CAN. 

t Antenuptial settle- 

nent.] — By an antenuptial settlement, 
made between J. 0. of the first part, 
II. H. (pltf.) his Intended wife of the 


second part Sc one M. of the third part, 
in consideration of the intended mar- 
riage certain lands & goods were 
convoyed Sc assigned to M. to hold to 
the use of J. O. until the marriage, Sc 
tliereafter to the use of pltf., her heirs, 
exors., etc. The assignment was duly 
registered as a bill of sale. The affi- 
davit of bona fides was made by pltf. 
after the marriage, she being de- 
scribed therein as the bargainee : — 
Held : pltf. was a person who, as 
bargainee, might properly make the 
affidavit of bona fides. — Gonnelt. v. 
Hickook (1888), 15 A. R. 518. — CAN. 

a. Qjic 0 f several mortgagees .] — 

It is sufficient if one of several mtgees. 
make the affidavit required by R. S. O. 
1877 (c. 119). s. 2 .— Tidby V. Oraib 
(1883), 4 O. R. 696.— CAN. 

b. . J — An affidavit made by 

one of several bai^ainees or assignees 
of goods ; — Held. : sufficient. — He ward 
V. Mitchell (1854), 11 U. O. R. 625.— 

CAN. 

0. S. P. Balkwkll V. Beddomk 
( 1858), 16 IJ. C. li. 203.— CAN. 

d. One of two joint mortga- 
gees — fSeparede debts.] — Where a bill ot 
sale was made to two jointly. Sc filed 
on an affidavit of bona fides made by 
one, but the evidence showed that the 
consideration was made up of two 
debts, due to the vendees separately : 
— Held : sufficient. — ^M cLeod v. For- 
tune (1859), 19 U. G. R. 100. —CAN. 

e. Mortgagees not 

connected in tmsincss.] — F. owed pltf. 
Sc M. $200 & $100 respectively for 
goods supplied by them, & had given 
a chattel mtge. on his property to A. 
for $600. Being pressed by A. ho 
applied to pltf. Sc M. for the money, 
olIorLng them a ohatUd mtge. therefor 
08 well as for what he already owed 
them, wliioh they agreed to, but not 
having the money at the time they 
borrowed It from J., giving him thofr 
note indorsed by F., Sc A. ivas paid off 
8c his mtge. disohaiged. F. gave pltf. 
& M. the mtge. in question, the ox- 
pressod consideration being $900. 
The affidavit of bona fides was made 
by pltf. alone. Sc stated that the mtgor. 
was justly & truly indebted to him & 
M. as the mtgees. therein named in 
the sum of $900 mentioned therein, 
etc. ; & on the renewal of the mtge. 
the affidavit was made by pltf. in like 
manner. Pltf. Sc M. were not con- 
nected In business : — Held : the fact 
of part of the consideration of the 
mtge. consisting of separate debts to 
pltf. Sc M. did not prevent pltf. making 
the affidavit of bona fidcSt Chattri 
Mortgage Act. s. 1 , not being limited 
to oases of joint mtgees. connected in 
business. — S evern v. Clarke (1879), 
30 0. P. 363.— CAN. 

f. 8. P. Corby v. Clarke (1879), 30 
C. P. 368.— CAN. 

g. ji)ifit mortgageeji — 

Not severally swiom.]— The affidavit of 
bona ftdos on a chattel mtge. is suffi- 
cient, although it purports to be the 
joint affidavit of two mtgees., Sc the 
jural does not show that they wore 


severally sworn. — D yck v. Graening 
(1907), 6 W. L. R. 171 ; 17 Man. L. R. 
168.— CAN. 

h. Partner.] — One partner can 

make the affidavit of bona fides.' — 
Ross V. Dunn (1889), 16 A. R. 552. — 

CAN. 

i. Advances by firm.] 

— Whore an arrangement had been 
entered into between partners of a 
firm whereby, although money was to 
bo advanced by the firm, the socurities 
therefor were to be taken in the 
individual name of ouch partner 
according as each was willing to accept 
the seourlty of tlie person seeking to 
borrow : — field : the mtgee. could 
properly make the affidavit of bona 
fides . — Hobbs Hardware Co. o. Kit- 
chen (1889), 17 O. II. 363.— CAN. 

j. Company taking mortgage — • 

President or other principal officer — 
WiitunU written aidhority.] — The presi- 
dent or other principal officer of a 
corpn. taking a mtge. for & in the 
name of the corpn. does not act as 
its agent, but as prinoii>al in the 
exercise of Its corporate powers & 
may tlierefore make the affidavit of 
bona fides under C. S. U. C.,c. 45, with- 
out authority in writing. — Bank of 
Toronto v. McDougall (1865), 15 
C. P. 475.— CAN. 

k. “.] — Under 
Bills of Sale & Chattel Mortgage Act, 
B. 10, the affidavit of bona fides. where 
the mtgees. are an incorporated co. 
If made by the president., vice-president, 
manager, assistant manager, secretary, 
or treasurer of the oo., need not state 
that tJio deponent is authorised by 
resolution of the directors in that 
behalf, nor tiiat he is aware of the 
oircurnstauees comuMitod with the 
mtge. & lias personal knowledge of the 
facts deposed to, the words “ officer or 
agent ” oeiug confined in their applica- 
tion to an officer or agent who is not 
one of the principal officers above 
enumerated. — U ni versal Skirt M anu- 
FAOTUHINQ CO. V. GORMLEY (1908), 17 
U. L. R. Ill ; 11 O. W. R. 1110.— 
CAN. 

l. Manager — Written 

authority necessary.] — The affidavit of 
bona fides of a chattel mtgo. was made 
by the manager of a loan society, no 
written authority to him being filed 
with the mtge., uor any statement 
contained in the affidavit as to his 
knowledge of the circumstances : — 
Held : — ^insufficient. — Freehold Loan 
8c Savings Oo. v. Bank op Commerce 
(1879), 44 U. C. R. 284.— CAN. 

m. 8 ecreiary -treasurer — 

Writlen authority necessary.] — Where 
the affidavit of bona, fides ot a chattel 
mtgo. to an incorporated trading co. 
was made by the secretary-treasurer, 
who was also a shareholder in the co. 
& had an important share in the 
management of its affairs, there being, 
however, a president 8c vice-president : 
— Held : the affiant was to be re- 
garded not as one ot the mtgees., but 
as an agent, 8c, as no written authority 
to him was registered, as required by 
R. 3. O. 1887 (c. 125), s. 1, the mtge. 
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Saitbb (1881), 18 Oh. D. 80 ; 46 L. T. 62 ; 
affd., 18 Oh. D. 62, C. A. 

Mentd. Re Fowlor, Ex p, Brooke (1883). 23 
SS; ^ Parker, Ex v. Turquand (1885), 14 Q. B. D. 

536 • HaUlday (1897), 46 W. R. 318 ; Re Ham- 

iiS69), 79 L. J. Oh. 19 ; Ohappoll v. HarrlBon 
103 L. T. 694 ; Re Tabor, Ex p. Cork, [1920] 
1 K. B. 808. 

501. Before whom sworn — Commissioner for 
talcing affidavits — ^Presumption of due performance.] 

^An affidavit filed with a bill of sale was properly 
instituted as in the Queen's Bench, but the jurat 
appeared to have been sworn before a comr. of the 
Ct. of Exch. : — Held : the affidavit was not thereby 
invalidated, it being consistent therewith tliat the 
comr. had jurisdiction, & jurisdiction would be 
presumed, on the principle that omnia presumuntua 
rUe esae acta, — Cheney v. Oourtois (1863), 13 
0. B. N. S. 634 ; 1 New Hep. 322 ; 32 L. J. O. P. 
116 ; 7 L. T. 680 ; 9 Jur. N. 8. 1057 ; 143 E. R. 
252. 

cniapmuri, Ex p. Johnson (1884), 
26 Ch. I). 338. Mentd. Eddowes v, Ar>?ontinc Loan & 
Mercantile Agency Co. (1890), 38 W. R. 629. 


502. Solicitor acting for both parties.]* 

An affidavit filed with an absolute bill of sale is 
good, though sworn before a solr. acting for grantor 
& grantee of the bill. — ^Vernon v. Cooke (1880), 
49 L. J. Q. B. 767, C. A. 


Annotationa : — Ezpld. Distd. Baker v, Ambrose, (1896] 2 

y. B. 372. The eileot of Vernon v. Coofre must bo regarded 
as done away with by R. S. C., Ord. 38, r. 16 (Wright, J.). 
Distd. Rc Bagley, (1911] 1 K. B. 317. 


503. Grantee’s solicitor — ^R. S. C., Ord. 88, 

r. 16.] — The above rule applies to affidavits of 
execution of bills of sale, & if an affidavit of execu- 
tion be sworn before the solr. acting for the grantee 
in the preparation of the bill, the bill of sale will be 
void. — ^Bakbr V, Ambrose, [1896] 2 Q. B. 372 ; 66 
L. .T. Q. B. 589 ; 12 T. L. R. 603. 

Annotation : — FoUd. Re Bagley, [1911] 1 K. B. 317. 


504. Errors in Jurat.] — The jurat of the 
affidavit of execution of a bill of sale purported 
to have been sworn on Jan. 10, 1860, instead of 
on .Ian. 10, 1861: — Held: that was a mere 
clerical error, which might be amended if material. 


was invalid as against creditors.— 
^ Sons co. v. Oahtlkmen 
(1894), 25 O. R. 113.— CAN. 

P..; Agent — Styled “vice- 

prrswienf.”] — TJie altldavit of bona 
fides may ho made by the agent or 
manager of any mtgoe. being an In- 
CM>rporatod co. — that the person making 
the affidavit is therein styled “ vice* 
jircsideut " docs not prochidc the co. 
from asserting that he was its agent. — 
Nkwlands V. Higgins (1907), 7 

W. L. it. 59.— CAN. 


(J. secretary — 

Imaffichent evidence of authority , \ — 
Wliere tiic affidavit of hona /ides was 
made by one who was not an officer 
permitted by It. S. O. 19 U (c. 135), 
s. 12 (2), to make tiio authorisation by 
resolution of the directors whore 
what piu*portod to he an authority to 
the assistant secretary of pltfs. was 
written on tlie bill of sale & signed tiy 
the secretary-treasurer of the co. with 
tlie seal of pltf, co. attached & whore 
no ovldonce was offered to show that 
tJio indorsement wa-s made as (.he 
result of any resolntiou of the directors 
authorising the assistant secretary l.o 
make the affidavit : — Held : this 
defect rendered the bill of sale null Sc 
void against dofts. — CJltfk Paper (k). 
V. Axtgkr (1917), 13 O. W. N. 150.— 
GAN. 


r. Signatures to affidavit — Omission 
of grantor to sign.h- 'X'ha affidavit at- 
tached to a bill of sale purported to be 
sworn before a Justice of tlie l^eace 
& was signed by tlie .Tnstice, but not 
by tlie grantor. The bill of sale having 
been executed under the 1883 Acts : — 
Held : it was not avoided liy reason of 
(lefeets in tlie affidavit or by want of 
an affidavit. — .Sloogmr v. M«k«k 
a^87), 20 N. «. R. (8 H. & G.) 00.— 


601 1. Before whom mvorn — Cominis- 
aione.r for taking affidavits .] — An affi- 
davit of bona fUics in a chattel intge. 
sworn before a person who is in fact a 
oorar. authorised to take affidavits in 
Sc for the high ct., but who places after 
his signature in the jurat only the 
words ‘‘A Comr., etc.,” is good.-- 
Canapa Permanent Loan & Savings 
Co. V. Toon (1895), 22 A. R. 515.— 
CAN. 


501 fl. TVho is also mart- 

gagee ..] — Under R. S. M., c. 10, a mtge. 
is not rendered invalid or void by reason 
of the affidavit of execution being 
sworn before the mtgee. himself, he 
being a comr,, for taking affidavits in 
the Queen’s Bench. — Inch v. Simon 
(1897), 12 Man. L. R, 1.— CAN. 


602 i. Solicitor acting for both 

parties .] — Affidavits of exeoutipn ft 


bona fides may bo sworn liefore a solr. 
for both parties to th<^ mtgo. — Bar- 
TnEi>» Suewan & Oo., Ltd. v. Winni- 
peg Cigar Co. (1910), 10 W. L. K. 
263. -CAN. 

502 ii. .1 — -A cliattcl mtgo. 

filed in the county ct. is void where ( he 
affidavit of due execution is sworn 
before tlie common solr. of both 
mtgoe. & mtgor. — ('olumbia Bitu- 
niTHic V. Vancouver Lumber Co. 
(1915), 20 I). L. H. 954 ; 7 W. W. R. 
286 ; affd. 30 W. L. R. 753 ; 8 W. W. R. 
132 ; 21 D. h. R. 91.— CAN. 

603 i. Grantee's solicitor .] — The 

affidavit of honn fides of a chattel mtgo. 
may bo sworn before the solr. who 
acted for the affiant. — Avkrill v. 
(^vawEix & Co. (1915), 31 W. L. R. 
95.3 ; 23 D. L. R. 112 ; 8 Sask. L. R. 
2(J9. -CAN. 

a. Solicitor drafting instru- 

ment.] -A person who prepared the 
assignment may take an affidavit as 
comr. — Noell v. Pell (1861), 7 

L. C. L. J. 322. -CAN. 

b. .] — Held. : the affl- 

davil. to tlie bill of sale was not bad 
lieeausc it liad been sworn before tlie 
solr. by whom the bill of sale was pre- 
pared.- -M osher V. O’Brien (1905), 
37 N. S. R. 286.— CAN. 

0 . — — Solidlor employed in office 
of mortgagee's solicitors .] — -An affi- 
davit of bona fides may be made 
before a solr. employed in the office 
of the intgoo.’s solrs. — (Janada Per- 
manent Loan & Savings Co. v. Todd 
(1895), 22 A. R. 515.— CAN. 

d. Mayor of forcigii toum.] 

An affidavit of execution sworn before 
tlie mayor of a foreign town is useless. — 
Dk ITorrest v. Bunnell (1858), 15 
U. C. K. 370.— CAN. 

605 i. Errors in jurat — Omissum — Of 
status of person before whom .sworn .] — ■ 
The affidavit of bomt ffdes in a c.hattcl 
mtge. inirportcd to be sworn before 
“ T. B. F.’* without any addition. The 
affidavit of execution was sworn before 
the same comr., his name being fol- 
lowed by the words, “ A Comr, in 
B. R., etc.”: — Held: no objection to 
the affidavit of bona fides . — Hamilton 
«. HARnisoN (1881), 46 U. C. H. 127.— 
CAN. 

506 i. Of commissioner's 

name .] — Whore the signature of tlie 
comr. to the affidavit of bona fides to a 
ohattel mtge. was omitted through In- 
advortenoo, the instrument was held 
invalid as against a subsequent execu- 
tion creditor, although it was satis- 
fcMCtorlly proved that the oath was iu 
foot administered. — N ibbet v. Cock 
1879), 4 A. R, 200.— CAN. 


506 li. Of place whers 

sworn.] — In the form, ft also In the 
affidavit filed with chattel mtge., no 
mention was made In the jurat of the 
place of swearing tlie affidavit : — Held : 
the affidavit was sufficient under 
0. S. B. C. 1888 (c. 8), s. 3. — Brown ft 
Err V. JoWETT (1895), 4 B. C. R. 44. — 
CAN. 

506 iii. —.1 — The r^ris* 

tration of a chattel mtge. Is not ren- 
dered void by the omission from the 
jurat of the place in the N. W. Terri- 
tories where the affidavit was sworn. — ■ 
Commercial Bank of Manitoba v. 
Fkbrrnbaoii (19((0), 4 Terr. L. R. 335. 
—CAN. 

606 iv. Of county where 

sworn. 1 — Held : whore tlio jural to an 
affidavit was ‘‘ sworn to at Middleton 
this July 6, 1891,” etc., without namliM? 
the county, the mtgo. was void, not- 
wlthstanrling the affidavit was headed 
'* in the county of Annapolis.” — 
Morbe V. Phinney (1894), 22 S. C. K. 
503.— CAN. 

606 V. Of dale — d* words 

” before me ."] — Tiio omission of the 
date & words ” lief ore me ” from tlie 
jurat of an affidavit accompanying a 
bill of sale under Nova Soot-la Bills of 
Sale Act, s, 4, makes such affidavit void 
& the dofooi cannot bo supplied by 
parol evidence in proceedings by a 
creditor of tiio assignor against the 
mortgaged goods. — A uciiibald v. 
Hubley (1890), 18 S. C. R. 116.— CAN. 

606 vi. M isdescription — Of place 

where siwrn .] — The jurat t.o an affidavit 
on a chattel mtge. was as follows : 

*• Sworn before me at the Brantford of 

in the county of Brantford, 

this Oct. 13, 1855 : (^. W. Maliocb, a 
comr. for taking affidavlt-s in the 
Queen’s Bench, in & for tlie said county 
of Brant ” : ~Held : sufficient. — D e 
Forrest e. Bunnell (1858), 15 U. C. R. 
370.— CAN. 

606 vii. ” Su}t}ni " instead 

*>f*' affirmed. ” J — The fact tliat it is st>ated 
In the jural that the affidavit has been 
” sworn,” whereas the deponents 
affirmed, is not a fatal objection, as by 
Interpretation Act the ixpressions 
” swear ” & ‘‘ sworn ” respectively 
include ” affirm solemnly ” & ” affirmed 
solemnly.” Graening (1907), 

17 Man. L. H. 158.- -CAN. 

606 viii. Insufficient staiemenl— 

“ Su^trn it affirmed " — Two deponents.] 
—The words ” sworn & affirmed,” 
witliout saying which of the two de- 
ponents swore, ft which affirmed, ft 
omitting the word ” severally ” in the 
affidavit to a mtge . : — Held : sufficient* 
— Moyer v. Davidson (1858), 7 C. P» 
521.— CAN. 
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Bills of Salb. 


Sect^^-^^gistraHon : B, ] 

— ^Hollingsworth v. White (1862), 6 L. T. 604 ; 
10 W. R. 619. 

Annotations: — Ck>Xlfd. Chenqy v. Courtois (1863), 13 

O. B. N. S. 634 : Lamb v. Bnioe, Duggan v. Bruce, Cooper 
V. Bruce (1876), 45 L. J. Q. B. 538. Mentd. Re PuUfng, 
Exp» Harris (1872), 8 Cb. App. 48 ; Smale v. Burr (187^, 
L. K. 8 0. P 64 ; R^sdon e. Lupton (1873), L. 11. 9 Q. B. 
17 ; Chapman v. Knight (1880), 49 L. J. Q. B. 425. 

505 , Omission — Of status of person before 

whom sworn,] — ^An affidavit, filed on registering a 
bill of sale, which has been sworn before a comr., 
& the jurat of which is signed by him, is sufficient, 
although it does not state that the person signing 
the jurat is a comr. — Be Chapman, Ex p. Johnson 
(1884), 26 Oh. D. 338 ; 63 1.. J. Oh. 762 ; 60 L. T. 
214 ; 48 J. P. 648 ; 32 W. R. 693, 0. A. 

AnnotcMons : — ^Befd. Baker v, AiubroRe, [1896] 2 Q. B. 372. 
Mentd. Richardson v. Harris (1889), 22 Q. B. D. 268 ; 
Administrator-General of Jamaica u. Lasoelles, De 
Mercado, [1894] A. C. 135 ; Re Smith, Ex p. Tarbuck 
(1894), 72 L. T. 59 : Darlow v. Bland. [1897] 1 Q. B. 126 ; 
Re Rouard, Ex p. Trustee (1915), 85 L. J. K. B. 393. 

606. Of commissioner’s name.] — 

In the affidavit sworn on the filing of a bill of sale 
the name of the comr. before whom it was sworn 
was not inserted in the jurat : — Held : the regis- 
tration was void. — BitowN v. Ix)ndon & County 
Advance & Discount Co. (1889), 6 T. L. R. 199. 

Errors In true copy of bill .] — See Nos. 492-496, 
ante. 


Contents of Affidavit, 

507. Due attestation & execution — Necessity for 
statement — Of explanation to grantor.] — The 

affidavit of the solr. attesting the execution of a 
bill of sale, stating that he saw the grantor sign 
& execute the bill of sale is sufficient within 1878 
Act, 8. 10 (2), although such affidavit does not 
contain a stetement that the deponent read over 
Ac explained the bill of sale to the grantor before bis 
execution of asme.—Be Thrbappleton, Ex p. 
Carter (1879), 12 Oh. D. 908 ; 41 L. T. 37 ; 27 
W. R. 943. 


AnnotoHons : — Mentd. Credit Co. v. Pott (1880), 42 L. T. 
692 : Re Haynes, Ex p. National Meroantllo Bank (1880), 
15 Ch. D. 42 ; HamUton v. Chalne (1881), 7 Q. B. D. 319, 

608 . -.] — It is not necessary that 

the affidavit filed on the registration of a bill of sale 
should state that the solr. who attested the execu- 
tion of the deed explained the effect of it to the 
grantor before he executed it . — Be Roper, Ex p, 
Bolland (1882), 21 Oh. D. 643 ; 62 L. J. Ch. 113 ; 
47 L. T. 488 ; 31 W. R. 102, C. A. 

Annotations : — ^Mentd. Stanlforth v. Capon (1886), 2 T. L. R. 
493 ; Thomas v. Searlos (1891), 60 L. J. Q. B. 722 ; Tho 
Benwell Tower (1895), 72 L. T. 664. 

509. That attesting witnesses present.] 

— The affidavit of the duo execution & attestation of 
a bill of sale is not sufficient, unless it contains a 
statement that the attesting witnesses were present 
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B. 

f. Due attestation execution — 

Form of affidavit — General rule.] — ^Affi- 
davits of the execution of a chattel 
mtge. will not be treated with the same 
particularity as affidavits used in pro- 
ceedings lief ore the ct. — ^M over v. 
Davidson (1858), 7 C. 1*. 521. — CAN. 

g. Small inaccuracy .] — 

Where a witness to a mtge. by two 
swears that ho saw both execute, when 
In fact he only saw one, & tlie mtge. 
has been roistered on sucli affidavit, 
it is sumcient. — De Foiuikst v. 
Bunnell (1858), 15 U. C. R. 370. — 
CAN. 

h. Necessity for statement — 

Of day when mortgage executed .] — 
Where tho affidavit of oxe<jnt.Ion of a 
chattel mtge. does not state the day of 
the month upon which the rnt/go. wivs 
oxcented, as required by K. S. O. 1914 
(c. 135), 8. 5, the mtge. Is invalid as 
against the assignee for benefit of 
creditors of the nitgor.-- Martin v. 
Shapiro (1014), 32 O. L. R. 640 ; 20 
D. L. R. 674.— CAN. 

k. .] — The affidavit 

of execution need not state tho date 
of tho bill of sale or on what day it 
was executed. — McLeod v. Fortune 
(1859), 19 IJ. C. R. 100.— CAN. 

609 i. Truth of attestatUm 

clause of HU must he sworn to — Not 
truth of cepi/.l— Tho affidavit of tho 
att^ting witness to the execution of a 
bill of sale did not swear to tho truth 
of tho attestation clause of tho hill of 
sale where the description was given, 
but only to the “ truth of the copy *’ 
of tho attestation clause quoted in tho 
affidavit : — Held : tho affidavit did not 
give either in itself or by reference to 
the attestation clause the information 
on oath required by Act No. 141, s. 2, 
& the bill of sale was void as against 
a person entitled to impeach it. — 
McCULLoimn v. HarfoOT (1863), 2 
W. & W. 267.— AUS. 

l. Affidavit of bona fides — Form of — 
Avoidance of icch7iicalitifs.] — It Is not 
necessary in affidavits sworn under a 
statute to conform to the technicalities 
required by rules of ct. — ^M oykr v. 
Davidson (1858), 7 C. P. 521.— CAN. 

m. 8. P. Dk Forrest v. Bunnell 
(1868), 15 U. C. R. 370.— CAN. 


n. Must he in form pre- 

scribed.] — ^An affidavit that the “ bill of 
sale was executed in good faith & for 
good consideration,*’ instead of “ that 
the sale Is bond fide & for good con- 
sideration ** : — Held : Insufficient. — 
Boynton v. Boyd (1862), 12 C. P. 
331.— CAN. 

0 , Slight variation 

immaterial.] — ^Where an affidavit of 
bona fides to a bill of sale stated that 
the sme was not made for tho purpose 
of holding or enabling the bargainee 
to hold the goods mentioned tlieiein 
against the creditors of tho bargainor, 
while the form given in the Act used 
tho w<irds “ against any creditors of 
the bargainor : — Held : such viola- 
tion did not avoid the bill of sale as 
against execution creditors, the two ex- 
pressions being substantially the same. 
—Emerson v. Bannkbman (1891), 19 
S, O. R. 1.— CAN. 

p J — An 

affidavit stated that it was made 
“ for the purposes & trusts thertdn 
set forth,’* & not for the purpose of 
holding, etc,, *' the estate & ofTects 
mentioned thereto,” instead of ** tho 
goods,” as in the statute : — Held : 
sufficient. — Mason r. Thomas (1864), 
23 U. C. R. 305.— CAN. 

q. -.1— Tho 
affidavit of bona fides made by tho 
mtgee. in respect, of a chattel mtge. 
given to secure him against his indorse- 
ment of certain promissory notes for 
the mtgor., contained tho expression, 
** & truly states the extent of tho 
liability intended to bo crtiatod by 
such ngrooinent & covered by such 
mtge.,” instead of tho statutory words, 
” & tnily states tho extent of the 
liability Intended to bo created & 
covered by such-mtgo.” It also con- 
tained this dauso : ” & for the express 
purpose of securing me, the said mtgee. 
therein named, against tho payment 
of the amount of such notes indorsing 
liability for the said mtgor.”: instead 
of the words, ” Hi for the express pur- 
pose of securing the mtgee. against tho 
payment of the amount of his liability 
for the mtgor.” : — Held : the mtge. 
was not void as against creditors by 
i*ea8on of these variations from the 
statutory form. — Rogbrh v. Oarboll 
(1899), 30 O. R. 328.— CAN. 

r. — 


affidavit of the mtgee. stated that he 
had indorsed the promissory note in 
the mtge. named : ” that the said 
mtge. was executed in good faith, Sc 
for the express purpose of securing 
the duo payment of the said promissory 
note, & security & todomnity to me 
against tho said indorsement or any 
loss thereby, & not for the purpose of 
protecting tho goods & chattels men- 
tioned in tho sold mtge. against tho 
creditors of tho said mtgois. therein 
named, or provculing tho creditors of 
such intgoi-s. from obtaining payment 
of any claim against the said mtgors. 

— Held : the affidavit was sufficient, 
though not in t-ho oxoct words of tho 
statute.— O' Donoi JOE v.Winso.N (1877), 
42 U. C. R. 329.— CAN. 

8, -.] — That a 

mtge. by two was not executed to 
secure tho goods against tho creditors 
of the mtgors., nor to prevent such 
creditors from recovering, etc., is 
sufficient, without adding ” or either 
of them,” as regards the mtgors., or 
’• or any or either of them ” as regards 
tho creditors. — J^'raseb v. Bank of 
Toronto (1860), i9 U. C. R. 381. — 
GAN. 

t. -.]— The 

affidavit of bona fides stated that tho 
mtge. was not made for the purpose of 
protecting tho goods against tho 
creditors of M. & D., not adding, ” or 
cither of them,” or preventing the 
creditors obtaining their cJalms agatost 
him, instead m ‘* them ” : — HeUl : 
Bufllcieut. — B ertram r. I’endry (1877), 
27 0. 1’. 371.— CAN. 

a. — Additional words 

treated as surplusage.] — A chattel 
mtge. was made to secure pltf. as in- 
dorser of a promissory note of tho 
mtgor. A recital In the instrument 
stated that it had been given “as 
security to tho mtgee. agatost his In- 
dorsement of said note, or any renewal 
thereof that shall not extend tho 
liability of tho mtgee. beyond one year 
from the date thereof ; & against any 
loss that may bo sustained by him by 
reason of such indorsement of said 
note, or any renewal thereof.” The 
affidavit stated it was made ” for tho 
express purpose of securing the mtgeo. 
against the payment of such his 11a- 
Mllty for tho said mtgor. by reason 
of the promissory note therein recited. 
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& saw the execution of the bill of sale by the 
cantor . — Be Moulsox, Bx p. Knightly (1882), 
51 L. J. Ch. 823 ; 46 L. T. 776 ; 30 W. R. 844. 
Anrwtaiion: — Befd. Greenham v. Child (1889), 24 Q. B. D. 

610. Mere verifloation of signa* 

ture not suffloient*] — ^The affidavit of due execution 
& attestation must state that the bill of sale was 
duly attested by the attesting solr., i,e, that he was 
present & witnessed the due execution, & an affi- 
<^vit merely verifying his signature to the attesta- 
tion clause, & describing his residence & occupation, 
is defective, & will invalidate the registration. — 
Sharpe v. Birch (1881), 8 Q. B. D. Ill ; 61 
L. J. Q. B. 64 ; 46 L. T. 760 ; 46 J. P. 240 ; 30 
W. R. 428, D. 0. 

or any future note or notes which ho 
may indorse for the accommodatiou 
of the mtgror., whether as renewals of 
the said note or otherwise ** ; — Held : 
as the affidavit covered all that is 
r^ulred by the Act, that part of the 
affidavit from or any future note ** 
to the end was unnecessary, & could 
not vitiate the seourity. — Biusooll v. 

Grrkn (1883), 8 A. K. 366.— CAN. 

b. .1— The affi- 

davit of bona fides in a bill of sale, 
which the evidence showed was taken 
in satisfaction of a previous loan from 
the barirainee to the bargainor, stated 
that the sale was bond fide Sc for good 
consideration, namely, 1830 (which 
was the consideration expressed In the 
bill of sale), advanced by the bar^lneo 
by way of a loan : — Held : the affidavit 
substantially complied with I{. S. O. 

1887 (c. 125), 8. 5, & the addition of the 
words “ advanced, etc., by way of a 
loan,** did Jiot render the affidavit 
defective. — Oumaby v. Jarvis, Chap- 
man V, Jarvis (1892), 22 O. K. 11. — 

CAN. 

0. SvbslatUial 

variations.] — Tho affidavit to a bill of 
sole contahied the words : “ 1 am tho 
rightful owner & possessor of said 
personal property as mentioned in the 
accompanying bill of sale,*’ instead 
of the words : I am the grantor 

mentioned in tho accompanying 
bill of sale,*’ as in .5th It. S., c. 92, 

Form A, in tho second paragraph the 
words “ tho said H. B. Ward,’* wore 
used instead of the word “ grantor ” in 
tho clause setting out that the bill of 
sale was executed in good faith & not 
for tho purpose of protecting tho pro- 
perty nioutlonod therein against tho 
crt^dll ors of tho grantor. & In tho next 
clause, “ or of preventing tho eroditors 
of such grantor from obtaining pay- 
ment, etc.,** tho words *‘ of such 
grantor ** wore omitted : — Held : the 
affidavit was not in compliance with 
tho statute. Sc was bad as against tho 
Sheri If levying on tho property in 
question. — Kiix:ur r. Belcher (1891), 

23 N. S. U. 462.— CAN. 

d. ' ■ — — ' — A bill of 

sale was given by t<o pltf. (1) for tho 
purpose of securing repayment of a 
debt of 150 ; (2) for the nurposo of 
securing pltf. against liability as in- 
dorsor on two promissory notes. Tho 
affidavit was framed to cover both 
transactions, but was not in occordanoe 
with the requirements of the Act with 
respect to tho debt intended to bo 
secured, & could be made to apply to 
the liability as indorsor, against which 
it was Intended to proteot pltf., only 
by striking out certain words, & treat- 
ing them as surplusage. Sc by making 
o^er alterations: — Held: (1) the 
affidavit was not '* os nearly as may 
be ** in accordance with the forms pro- 
scribed by 5th R. S., c. 92, ss. 4, 5, 11 : 

(2) the ot. had no powor to strike out 
words, or make other alteration^ vfdth 
the view of making the affidavit 
effective as to the liability as indorser ; 

(3) the necessity for an affidavit was 


Annotations : — ^Be!d. Re Moulson, Ex p. KnlghUy (1882), 61 

L. J. Oh. 823 ; CJooper v, ZeUert (18W), 82W. R. 402. 

611. .] — affidavit which 

is ffied on the re^tration of a bill of sale must show 
that the solr., whose name appears as the attesting 
witness to the deed, did in fact attest it, i.e. was 
present when it was executed by the grantor. The 
affidavit is not sufficient if it only verifies the 
signature of the solr. to the attestation clause. — 
Ford v. Kettle (1882), 9 Q. B. D, 139 ; 61 
L. J. Q. B. 668 : 46 L. T. 666 ; 30 W. R. 741, O. A. 
Annotations : — Api^ Re Moulson, Ex p. Knightly (1882), 61 

L. J. Ch. 823. Oonsd. Cooper v, Zeflert (1883), 32 W. R. 

402. Refd. Re Roper, Ex p. Holland (1882), 21 Ch. D. 

543 ; CasBon v. Churohley (1884), 53 L. J. Q. B. 335. 

612. In express terms — Inference of 

attestation sufficient.] — The affidavit of an attesting 


not dispensed with by the fact that 
tho instniment was not intended 
oxcliwively for tho purposes mentioned 
in s. 4 or s. 5, but combined them both. 
— Lantz V. Morse (1896), 28 N. S. H. 
535.— CAN. 


e. 


.] 


mtTO. was ^ven to secure both a pre- 
sent &; future indebtedness. Sc was 
aorompanlod by a single affidavit 
combining tho main features of both 
forms : — Held : this affidavit was not 
** as nearly as may bo ** In tho form 

S rescrlbod, Sc the mtge. was void. — 
Lkid V. Creighton (1895), 24 S. C. R. 
69.— CAN. 


f. 


N. 


cuted a nitgc. of oertaln goods for se- 
curing the repayment of money duo 
by bim to pltf. Sc also tor securing pltf. 
against several promissory notes which 
pltf. had indorsed for N. but which had 
not yet accniod duo. Tho accompany- 
ing affidavit of tho intgc^e. did not sot 
out tho agreement entered into by the 
parties, the extent of the liability in- 
tended to bo created by the agreement 
Sc covered by the mtge., nor that the 
mtge. was executed In good faith for 
securing tho mtgeo. against the pay- 
ment of tho amount of his liability for 
tho mtgor, : — Held : tho mtge. was 
void as the affidavit was defective, not 
being in compliance with 1893 Act, 
8. 6. — Lievashrur V . Beaulieu (1896), 
33 N. B. Li. 569.— CAN. 

g. .] — ^A. mort- 

mtged to B. for a debt duo by C., & ( 
to 860111*0 A., gave him a chattel mtge. 
-conditioned to be void on his paying 
the amount of tho debt either to A. or 
Bm or indemnifying A. against his 
suretyship. This was registered under 
13 & 14 Viet. o. 62, on an affidavit in 
the form proscribed, that C. was “ justly 
6c truly indebted to A.** in tho amount 
of tho mtge. It was objected that such 
mtge. was void as against pltf., a 
creditor of C., because tho affidavit 
could not have been made consistently 
with the facts: — Held: (1) A. could 
properly make the affidavit ; (2) if he 
could not, then tho mtge., not hoing 
within the statute, would not have 
required registration at all. — Baldwin 
V. Benjamin (1857), 16 U. C. K. 52. — 
CAN. 

— ^An affi- 
davit that the mtgor. was justly Sc truly 
indebted to tho mtgee. in the sum 
of £800, or thereabouts, as fully set 
forth in tho mtge. ; that the mtge. was 
executed in good faith. Sc for the express 
purpose of scouring the payment ot the 
money so justly duo as oforosaid. 6c of 
soourmg the mtgeo. for his said in- 
dorsement, 6C not for the purpose of 
protecting the goods against tine credi- 
tors of tho mtgor. : — Held : suffloient. 
— ^Valentine e. Smith (1859), 9 C. P. 
59.— -CAN. 


k. 


-.]— An affl- 


lavlt that the mtge. was executed in 
rood f^th, Sc not for the puxpose of 
>rotooting the goods Sc ohatteis men- 


tioned ill the said int^., or preventing 
tho creditors of the smd L. (the mtgor.), 
from obtaining payment of aus'* ciaiin 
against him : — Hdd : insufficient, for 
not stating that it was not made to 
protect tho goods against tho creditors 
of the mtgor.** as requii'ed by 20 Viet, 
c. 3 . — Boulton v. SMi'm (1860), 17 
U. O. R. 400 ; 18 U. C. R. 458.— CAN. 


1 . 




an affidavit setting fort-h that tho 
recitals contained in said assignment 
wore, at tho time said assignment was 
executed true Sc correct, 6c the oon- 
sideratioTi therefor Sc therein men- 
tioned was tiTily Sc honestly stated in 
said assignment. Sc same was executed 
In good faith for tho purpose therein 
mentioned, 6c not for tho purpose of 
protecting the property, ote.,*’ but 
omitting to verify tho preferred debts, 
was on insufficient compliance with 
R. S. (5th Ser.), c. 92, s. 4 .— Kirk 
V, Chisholm, MoPhke v. Cjhsuolm 
(1896), 28 N. S. R. Ill; 26 S. 0. R. 
111.— CAN. 


m. 
affidavit 




-An 

not. 


that tho mtge. was 
executed for tho purpose of preventing 
the eroditors of such mtgor. from 
obtaining payment of any claim against 

not saying against whom : — Held : 

not a compliance with Chattel Mortga^ 
Act . — Re Andrews (1877), 2 A. R. 
24.— CAN. 

n. .] — Tho 


omission of the word ** him,** at the 
conclusion of tho affidavit of bona fldea 
reglsterod with a chattol mtge., bos 
the effect of destroying tho security as 
against an execution creditor who has 
seized while tho goods remained in 
statu guot but does not impair tho 
instrument as between tho parties. — 
Davis r. Wickson (1882), 1 O. R. 369. 
—CAN. 

o, " .] — ^An affi- 

davit stated that an assigiunent for 
the benefit of creditors was made 
“ band fldc,** omitting the words, ** for 
good consideration ’* : — Held : bad. — 
MASON V. Thomas (1864), 23 U. C. li. 
305.— CAN. 

p, ,1 — Where 

the affidavit of bona fides did not con- 
tain a clear Sc oatogorlcal affirmation 
that the grantors were justly Sc truly 
indebted to tho grantees in the sum 
mentioned, the affidavit was held not 
to comply with tho statute, 6c oon- 
sequontly the blU.of sale was void. — 
Winter v. Gault Brothers, Ltd. 
(1913), 18 B. C. R. 487; 49 S. 0. R. 
541.— CAN. 

q, Clerical errors in — Effect 

of.}— Held : an affidavit which stated 
that tho conveyance was not for the 
purpose of enabling '* tho bargainee to 
hold,** etc., there being two bargainoos 
did not vitiate the instrument. — Ttas 
V, MoMastkr (1859), 8 O. P. 446.— 
CAN. 

.] — The affi- 


davit stated that tho mtge. was not 
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Bills of Sale. 


Sect. 6. — Registration: Stib^aect. 4, B. ; S ub^sect. 5, A,] 

witness to a bill of sale under 1878 Act need not 
state in so many words that he did attest the bill 
of sale. It is sufficient if this can be inferred from 
the affidavit. — Y ates v, Ashcroft (1882), 47 
L. T. 337 ; 31 W. R. 166, D. 0. 

618. .]— The affidavit of 

attestation & execution of a bill of sale did not, 
in terms, state that the attesting solr. was present 
when the deed was executed, but it did state that 
the deponent was present, that It was duly attested, 
that the deponent & the attesting solr. were the 
only attesting witnesses : — Held : the afll davit 
in effect stated that the attesting solr. was present 
when the deed was executed, & it was in com- 
pliance with 1878 Act, s. 10. — Cooper v. Zeffert 
(1883), 32 W. R. 402, C. A. 


Annotation : — Hentd. He Beaman, Ex p, Furness Finance 
Co., [1896] 1 Q. B. 412. 

Description of parties & attesting witnesses.] — 

See Sub-sect. 6, po.9t. 

514. Clerical errors — ^As to date of execution.] — 

The affidavit filed with a bill of sale, under lo64 
Act, stated that the bill of sale was executed “ on 
the day of which same bears date,” &, in another 
part, stated the day with a clerical error, substi- 
tuting 1806 for 1876 : — Held : a sufficient affidavit 
of the time of execution. — Lamb v, Bruce, Dugoan 
V. Bruce, Cooper v. Bruce (1876), 46 L. J. Q- B. 
638 ; 36 L. T. 426 ; 24 W. R. 646, D. C. 

In true copy of bill.] — See Nos. 492-496, 

ante. 

In Jurat of affidavit.] — See Nos. 604-506, 

ante. 


granted for the purpose of protecting 
the goods Sc oliattols against the 
orodltors of the two mtgors., naming 
them, or preventing the creditors of 
the sedd mtgor. from obtaining pay- 
ment for any claim against him, the 
said mtgor. : — Held : sufficient, for 
that the word “ mtgor.** would mean 
each of the mtgors. previously men- 
tioned. — F arlinoer V, McDonald 
(1880), 45 U. C. K. 2.’^3.— CAN. 

g, — That the 

mtge. was not made to prevent “ the 
creditor,*’ (instead of orodltors) “ of 
such mtgor. obtaining payment of any 
olaims against him ” : — Held : in- 
suffleiont. — H arding v. Knuwlbon 
( 1859), 17 U. C. il. 564.— CAN. 

t. .1 — H. Sc 1. being 

indebted to a bank, gave to T., the 
agent of the branch at H., & to the 
other pltf., their general manager, as 
trustees, a mtge. to secure the debt. 
T. had no expi-css power to ta-ko this 
security, the other pltf. was absent. 
Sc the bonk on hearing of the trans- 
action repudiated it. The mtge., made 
by H., I., & S., of the first part, recited 
that they were indebted to the mtgees., 
& had agret'd to secure payment of 
their indebtedness, but H. alone 
assigned the goods. Sc there was u 

S rovlso that the mtge. should be void 
! they should pay. The affidavit was 
that H., I., & S., “ the mtgors.,** were 
indebteii. that the instrument was not 
executed for the purpose of protecting 
the goods against the emditors of the 
said H., I., Sc S., ** mtgors. therein 
named, or preventing the creditors of 
the said mtgors.,** etc. : — Held : de- 
scribing the three as mtgors., when 
only H. conveyed anything, was not a 
fatal objec.tlon. — T aylor v, Ainblik 
(1868), 19 C. P. 78. — CAN. 

a. .1 — The affi- 

davit of bona fidea in a chattel mtge 
taken to secure the mtgee. against 
his indorsement of two promissory 
notes, which were referred to in a 
recital, stated that the mtge. “ was 
executed in good faith & for the expiuss 

e urpose of securing me, the said mtgcc. 

lereln named, against his indorse- 
ment of a certain promissory note for 
(sic) or any icnewal of the said recited 
promissory notes ” : -Held : “ his in- 
dorsement ** might bo read “ my in- 
dorsement,** as this was clearly a 
doricaJ error, but even uith this 
correction, the clause remained vague 
Sc incomplete, Sc the affidavit was 
therefore fatally defective. — B oldricjk 
V, Ryan (1890), 17 A. R. 25.3.— CAN. 

b, 

chattel mtge. used by the Royal Trust 
CJo. was one printed for the “ Ranch- 
men *8 Trust Co., Ltd.*’ The latter 
words were struck out of the mtge. Sc 
Royal Trust Co.” substituted, except 
in the affidavit of bona fldea, which 
read as follows : — *‘ (1) I am the 
manager of the Royal Trust Co. the 
mtgee., an Inoorporated oo., (2) that 
O. S., the mtgor. in the foregoing 


chattel mtge. named, is justly & tiiily 
indebt/ed to the Ranchmen’s Tnist Co., 
Ltd., etc.” : — Held : the use of the 
words ” Ranchmen’s Trust Co.. Ltd.” 
In the affidavit was a inei'e clerical 
error which did not affect the validity 
of the mtge. — R oyal Trust Co. v. 
(^Jastor Town, [1917] 3 W. W. H. 5' 

37 D. L. R. 277.— CAN. 

0 . .1 — ^An affidavit 

that the mtge. was made to secure the 
mtgee. against the payment of such 
liability “ of,” instead of ** for,” the 
mtgor. by reason of the notes to secure 
against the indorsement of which 
it was given : — Held : sufficient. — 
Matherb V. Lynch (1869), 28 U. C. R. 
354.— CAN. 

d. -.J — An affidavit 

that the deed was nt»t made to enable 
the assignor (instead of the assignee) 
to hold the goods against creditors : — 
Held: bad.--OmsTEAD v. Bmith 

(1858), 15 U. C. R. 421.— CAN. 

0 . Statement of imlebtednesa 

in — Erroneom ataiemeni.] — The afll- 
davit of botia ftde^ attached to a chattel 
mtge., duly executed & filed, stat<Hl tlmt 
the mtgor. was justly A*; truly Indebted 
to the mtgee. in a named sum. A loan 
was made in good faith upon the 
security of the chattel Tiitge., but the 
money was not paid over for five days 
after the affidavit was made. — M ari in 
V. Sawson (1896), 24 A. U. I.-- CAN. 

f. -.1- 

in the statement of the indebtedness 
in the affidavit of bomi fidra sworn 
to by pltf. Sc attached to tho chattel 
mtge. was not, in the absence of fraud, 
fatal to ita validity. — BKUNnART v. 
McCtrroHKON (1899), 12 Man. L. R. 
394.— CAN. 

Omiaaion to atate m(frt- 

aagor ” justly truly indebted .**] — 
A mtgee. under a chattel mtge. to 
secure an existing Indebtedness made 
tho affidavit of bona /idea required by 
R. a. O. 1887 (c. 125), s. 6, for a mtge. 
to secure future advances instead of 
the affidavit required by s. 2 : — Held : 
the affidavit was defective in not 
stating ” that the mtgor. was Justly & 
truly indebted to the mtgee.,” & the 
mtge. could not be looked at to aid the 
affidavit in this requirement. — Mid- 
land Loan Sc Savings Co. v. Covvikson 
(1891), 20 O. R. 583.— CAN. 

b, Afnaunt due, <£• ouring.] 

— An affidavit of bona JUles is bad 
where the amount set forth as con- 
sideration for a bill of sale was not due 
& owing when tho affidavit was made. — 
McCurdy v. Grant (1900), 32 N. S. H. 
520.— CAN. 

k. ” Due or accruing 

due.**] That the mtge. was executed 
for tlie purpose of securing the pay- 
ment of tho money so justly ” duo or 
aooruing due ** : — Held : sufficient, be- 
ing in the terms of the Act. — Squair 
t^oRTUNE (1869), 18 U. C. R. 647. — 
CAN. 


l. -.1 — The affidavit 
annexed to a chattel mtge. omitted 
the words, ” or accruing due,” after 
those ” so Justly duo ’* ; — Held : tho 
debt might be stat-od as due when 
it really was due, Sc it need not bo 
necessarily stated as either due or 
accruing. — F arlingku v. McDonald 
(1880), 45 U. C. R. 233.— CAN. 

m. Sufjicie/ncy of state- 

inent .] — The consideration mentioned 
in the bill of sale included two pro- 
missory notes not yet matured. The 
affidavit alleged t hat tho coiisideratiou 
was “ justly Sc honestly owing,” 
omitting the word ** duo ’* as in the 
form annexed to tho stat., K, B., 
e. 92: — Hehl: (1) the affidavit was, 
umler tho circumstances of the cose, 
” ns nearly as may be ” in accordance 
with the form ; (2) tho substitution In 
the affidavit of the word ” securing” 
for tho word ” protecting,” u« in the 
form, was not a depari>urc from tho 
form, but a more verbal dlfToronoo. — 
Phinnky V. Morse (1893), 25 N. S. R. 
502 . reesd, on other grounds, 22 B. C. R. 
.563.— CAN. 

R. Antceedent ad- 

■ variec .] — The mtgor. had ogi’oed to 
deliver lumber to pltf., at specified 
prices, up to Bept., 1870, which pltf. 
was only bound to ])ay for as delivered, 
& not to make advances ; but at tho 
date of t.lie mtge. pltf. had advanced 
about $250 beyond the value of tho 
lumber delivered, Sc to assist the mtgor. 
still further he advanced $450 more, 
on his agi’ceing to exooute the mtge. to 
secure both amounts, which wore to bo 
repaid by lumber or money in two 
months, tlie security covering the 
goods in dispute as well as the lumber ; 
— Held: (1) the mtge. was an Inde- 
pendent. contract, an advance of money 
1-0 be repaid at an earlier date than that 
named for the dellv<>ry of tho Imnbor ; 

(2) it was not invalid, as not showing 
tl>e true dealing betwwui the parties ; 

(3) tho affidavit, which was in the 
common form as for u dei»t duo, was 
Huilloieut.— Clarke v. Bates (1871), 
21 C. P. 348.— CAN. 

o. Amount of indebted- 

ness.] — The affidavit of tsyna tides was 
equally defective, os it mcrclv st-ated 
that the mtgors. ” are fully Indebted 
to me,” tho mtgee., ” in a largo sum of 
money,” no sum being mentioned : — 
Held : void, the amount of Indebted- 
ness existing or created by the ratro. 
not being inentioncid as required by 
R. 8. O. 1877, c. 119, ss. 1. 2.— 
Bticvknh i\ Baufoot (1880), 9 O. R. 
092 ; 13 A. R. 366.— CAN, 


amount required to be sworn to in the 
affidavit is the actual amount secured, 
not including the nominal considera- 
tion. — Cunningham v, Morbk (1887), 
20 N. S. R. (8 R. Sc G.) 110.— CAN. 

q. .] — The affi- 

davit Is not required to allege that the 



Part V.— Statutory Eequirbments. 



SuB-SEOT. 6 . — Desoription op Parties and 
Attesting Witnesses. 

See 1878 Act, s 10 (2) ; 1882 Act, s. 9. 

A, In General, 

515. Sufficiency of description — Question for 
Judge.] — Whether the description of the residence 
in a bill of sale is sufficient, is a question for the 
judge, & is not for the jury. — ^P hiltjps v . Burt 
(1802), 2 P. 4fc P. 862, N. P. 

516. Time at which ascertained — Whether 

at time of filing affidavit.] — The description of the 
residence & occupation of the grantor of a bill of 
sale, to be contained in the affidavit filed with the 
biU, must be that which fits the party at the time 
of giving the security, & not at the time of filing 
the affidavit. — ^London & Westminster Loan Co. 
V. Chase (1802), 12 C. B. N. S. 730 ; 31 L. J, C. P. 
314 ; 0 L. T. 781 ; 9 Jur. N. S. 412 ; 10 W. R. 
098 ; 142 B. R. 1329. 

Annotations : — Coiud. Brodriok v. Soal6 (1871), L. R. G 0. P. 
98 ; Button v. O’Neill (1879), 4 C. P. D. 354 ; Oastlo v. 
Downton (1879), 6 C. P. D. 56. 

617. .] — The description of the 

residence of the maker of a bill of sale, required by 
1854 Act, to be stated in the affidavit filed there- 
with, must be his residence at the time of swearing 
the affidavit & not of executing the bill of sale. — 
Bu'pton V, O’Neill (1879), 4 C. P. D. 354 ; 48 
L. J. Q. B. 308 ; 40 L. T. 709 ; 27 W. R. 592, 
0. A. 

Annotations: — Consd. Castle v. Downton (1879), 5 0. P. D. 
5G. Distd. lie Hewer, Ex p. Kahen (1882), 21 Ch. D. 871. 
Refd. Blaiborg v. Parke (1882). 10 Q. B. D. 90. 

51 g, “ Deponent.’*] — ^An attc’sting wit- 
ness’s description of himself as deponent i—Held : 
sufficient affidavit tjf his description under 1854 
Act. — Sladden V, Sergeant (1858), 1 P. & P. 
322, N. P. 


619. S, P. Nicholson v. Cooper (1868), 27 
L. J. Ex. 393. 

Awwiaiions : — ^Reld. Bath v, Sutton (1858), 27 L. J. Ex. 8^. 

Mentd. Hollingsworth v. White (1862), 6 L. T. 604 ; Re 

Barrand, Ex p, Coohraue (1876), 34 L. T. 950. 

520. Two grantors.] — Where a bill of sale 

is executed by two grantors, one only of whom is in 
possession of the goods at the time of the seizure 
thereof under a ft, /a., it is not sufficient that the 
affidavit, filed under 1854 Act, s. 1, gives a dt^crip- 
tion of the one only who was in possession. — 
Hooper v, Parmenter (1862), 10 W. R. 648. 

621. To “best of deponent’s belief.”] — ^An 

affidavit annexed to a bill of sale described the 
grantor’s residence & occupation to the “ best 
of the belief ” of deponent ; — Held : a sufficient 
description to satisfy 1854 Act. — Rob v, Bradshaw 
(1866), L. R. 1 Exch. 106 ; 4 H. & C. 178 ; 35 
L. J. Ex. 71 ; 13 L. T. 641 ; 12 Jur. N. S. 29 ; 14 
W. R. 284. 

As to name & residenee .] — See Nos. 524-560, 


As to oeeupation.] — See Nos. 551-594, 

poet, 

522. Burden of proof.] — It lies on those 
who say that the description of the attesting 
witness is not sufficient to show that the witness 
was not what he is described (Blackburn, J.). — 
Grant v, Shaw (1872), L. R. 7 Q. B. 7()0 ; 41 
L. J. Q. B. 305 ; 27 L. T. 602, D. C. 

523, Objeetlon to — V^en to be taken.] — 

An objection that the attesting witness was not 
duly described, not having been made at the trial, 
was not allowed to be urged on appeal. — ^B ath v. 


Sutton (1858), 27 L. J. Ex. 388. 

Annotations:- Mentd. Morewood v. South Yorkshire Ry. & 
River Dun Co. (1858), 3 H. & N. 798 ; Smith v. Choose 
(1876), 1 C. P. 1). 60 ; Castle v. Downton (1879), 5 C. P. D. 
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liahllity is not to exceed a chrtain sum. 

NKWI.ANPS U. HlG(iINH (1907), 7 

W. L. It. .OO ; 1 Alta. L. R. 18.-- CAN. 

j.^ MisUike.] — A 

CO. took a chattel nitge. for J5,066.74 
as socuri^'. By mistake the afhdavit 
of bona fides staled that the nitgor. 
was justly ind(?bted to the co. in the 
sum of $5,000 : — Held: the rntge. was 
valid security for $5,00u. — Thomas, 
Ltd. V. Standard Bank (1910), 15 O. 
W. R. 188 ; 1 O. W. N. 379 ; affd- 1 
O. W. N. 548.--CAN. 

B. Made by ageni — Statement 

of knowledge of circnmjslanee^.] — A 
chattel intge. will not be held voi<l, 
under R. S. M. 1902 (c. 11), s. 12, 
heoauBo the affidavit of ^na tides moilo 
by on agent stated that ho had “ a 
knowledge of all the facts conneoted 
with the said mtgo.,” instead of saying 
that ho was ” aware of all the circinn- 
stancon.” — M kdhikn v. Aumstrono 
( 1906), 16 Man. L. R. 5.— CAN. 

t. — .1 — Held : it need 

not appear in the affidavit, or the 
mtge., or the papoi*s filed therewith, 
that the agent of the nitgee., jnakiiig 
the affidavit, was aware of the clt*cuin- 
stanees connected with such intge. — 
Cabuslk V. Tait (1882), 7 A. R. 10. — 
CAN. 

a. Made by officer of com' 

panp — / Personal undertukinij. ] — An 
affidavit of bona fides in support of a 
hill of sale made to a co., & made by 
an officer of the co., to the effect that 
such hill of sole ** Is not for the purpose 
of holding or of enabling mo this de- 
ponent to hold ” the goods against the 
creditors of the bargainor is insufficient. 
— Walter v. Leduo Lumber Co. 
(1915), 8 W. W. R. 360.— CAN. 

b. Statement of know- 

ledge of circunistances — Manager .] — 
Where a mtgee. under a chattel mt^. 


is an incorporated co. & the affidavit 
of bona fides is made by the *' manager,** 
Bills of Sale Ordinance, s. 22, renders 
it unnecessary for him to statue his 
knowledge of the circumHt.anco8 con- 
nected with the mtge. — R oyal Trust 
Co. V. Castor Town. 119171 3 W. W. R. 
586 : 37 D. L.R. 277.— CAN. 

c. President .] — • 

Held : the affidavit was defective for 
whilst made by the pn*sident. of the 
firm It did not state that deponent 
was aware of the clrcumstanceH con- 
neotod with the mtge. Sc had a personal 
knowledge of the foots deposed to. — 
Averill V. Caswell Sc Co. (1915), 
31 W. L. R. 953 ; 23 D. L. R. 1 12 ; 8 
Sa.sk, L. R. 209.— CAN. 

d. Insertion of clause in^ by 

mistake.] — Held: the insertion in the 
affidavit of a clause residing that I am 
the duly authorised agent of the 
mtgee.,** was an apparent mistake, & 
did not vitiate it, although it was the 
affidavit of the mtgeos. themsolvos. — 
Dyck i\ Grakninq (1907), 6 W. L. R. 
171 ; 17 Man. L. K. 158.— CAN. 


PART V. SECT. 6. SUB-SECT. 6.— A. 

0 . NecessUy for description — Of rest- 
devee nrewpaiion.] — A description 
of the rosldonoo & occupation of the 
attesting witnesses must accompany 
every hill of sale registered under 
1 7 & J 8 Viet. c. 55, s. 1 . — Fonblanque 
V. Lee (1858), 7 I. C. L. R. 550 ; 10 
Ir. Jur. 224.— IR. 

f. Sufficiency of description — General 
rwlf.]™-The description of the residence 
Sc occupation of the grantor in the 
affidavit required to he filed with the 
bill of sole must he such as to enable 
him to be easily found, &, where such 
description is insufi3oient for that 
purpose, the bill of sale is invalid as 


against an execution creditor. — Mount 
Wellington Road Board v. Vare 
(1889), 9 N. Z. L. R. 641.— N.Z. 

rewidenco Sc 

occupation of an attesting witness, to 
he added fo his signature attesting an 
instrument under Chattels Transfer 
Act, 1889, s. 49, are not necessarily 
required to bo given with the same 
particularity as in the affidavit of 
execution under s. 5. The same par- 
ticularity only Is required os In the 
C£i8e of a deed under the conveyancing 
Acts requiring attestation in a similar 
form. 

“ J. Brown, law clerk, Wellington ** : 
— Held : suflacient. — Te Aro Loan Co. 
V. Cameron (1895), 14 N. Z. L. R. 411. 
— N.Z. 

616 i. Time at which ascertained 

—When trill registered.] — Held : the 
description required by Bills of Sale 
Act, 1 898, s. 4, must ho that of residence 
& occupation at the time of registra- 
tion, & not at the time of execution 
of the hill of sale.— Re Catip (1912), 12 
S. R. N. S. W. 552.— AUS. 

520 i. Two grantors — Bill in 

singular.] — Two brothers, one of whom 
owned a horse & the other of whom 
owned a horse Sc. dray. Sc who were not 
in partnership, executed a bill of sale 
(which was duly registered) over the 
two horses Sc the dray to secure a loan. 
The instrument, which was on a 
printed form Intended to l>e sigued by 
one person, stated that the two 
brothers were thereinafter called ** the 
grantors,” hut in many places. Sc 
(inter alia), in the covenant to repay, 
it referred to the grantor in the sincnilar 
number : — Held : the instrument ought 
to ho read throughout as if the pliual 
number had been used where neoessary. 
— ^Andrews v. Fan Tu (1909), 28 
N. Z. L. R. 1042.— N.Z. 
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^^—BegistrtdUm : 

B* Name and Eesidence. 

624. Name — Son bearing same name as father.] 

--Held: there was nothing In 1864 Act which 
required a son bearing the same name as his father, 
& beiM the grantor of a bUl of sale, to describe 
M^eU as **A, the younger ** in the bill of Bale & 
amdavit,‘^JPk)ULQS!R v. Tayi^or (1859), 1 L. T. 67. 

Heal name used — Party known by 

Muum^ name.]— In the affidavit ffied with a copy 

r -ncr^ grantor was described as 

u grantor’s real name was J. W., but 

he had assumed, & was generally known by the 
name oi J . A. W. : — Held : the description was 
sufficient. 

[1864] Act says nothing about the name of the 
grantor, & scarcely anybody ever dreams of looking 
at the Christian name of a person for whom he is 
searching in the register (James, L.J.). — Be Wood, 
Ex p. McHattie (1878), 10 Oh. D. 398 ; 48 
L. J. Bey. 26 ; 27 W. R. 327 ; sub nom* Re Wood, 
Ex p. Hattie, 39 L. T. 373, 0. A. 

-4n?io/a/i£^.-~-Coiiad. Grwnham v. Child (1889), 38 W. R. 

t?* V. Salmon (1888), 20 Q. B. D. 775 ; 

Central B^k of London ». Hawkins (1890), 62 L. T. 901 ; 

3 ' Barron v. Potter, [1915] 


of ascertaining therefrom whether the grantor was 
the true owner or not of the chattels which were 
in her possession. — S tokes v. Spencer, [1900] 2 
Q. B. 483 ; 69 L. J. Q. B. 792 ; 83 L. T. 199 ; 49 
W. R. 13 ; 16 T. L. R. 446 ; 7 Mans. 402, D. C. 

By grantee.] — See Nos. 284-286, ante. 

529. False name purposely used.] — In a 

bill of sale given by husband & wife, & in the 
affidavit ffied on registration, the grantors’ names 
were described as ** A. S. A E. 0. S., wife of A. S.” 
The husband’s true name was G. H. A. S., & the 
misdescriptions were puiposely made by both 
the grantors in order to conceal the fact that they 
had given a bill of sale : — Held : the registration 
of the bill of sale was not thereby rendered invalid. 
— Downs v. Salmon (1888), 20 Q. B. D. 775 ; 67 
L. J. Q. B. 454 ; 69 L. T. 374 ; 30 W. R. 810 ; 4 
T. L. R. 488, D. C. 

Annotation: — Expld. (Central Bank of London v, Hawkins 
(1890), 62 L. T. 901. 

530. .] — The grantor of a bill of sale was 

described in the bill of sale & in the affidavit ffied 
upon registration as ‘‘ K. T.,” whereas, in fact, his 
name was F. H. T. ; — Held : the misdescription 
rendered the registration of the bill of sale void. — 
Lee V, Turner (1888), 20 Q. B. D. 773 ; 59 L. T. 
320, D. 0. 


u “1 — Assumed or trade name used.] — A 

bffi of sale was given in the name of D., that beint 
in wliich the grantor carried on business 
—^Held : the objection that the bill of sale was nol 
given in the true name failed, as the grantor was 
carrymg on business under the name given.— 
OociuiANE 1 ). Dixon (1887). 3 T. L. B. 717, D. O. 

7 given by the 

grantor under an assumed name, the only name by 

which the grantees know him, & that assumed 
na me was the name by which the grantor was 
known m the neighbourhood, & under which he 
nad earned on business, & the bill of sale was 
registered in the assumed name :—Ueld : the bill 
of was duly registered & was valid, as it was 
wgistcrcd in the name by which the grantor was 

& 1878 Act, 

s. 10 (2), did not necessarily require a bill of sale 
to be executed & registered in the real name of the 

Bank op London v, Hawkins 
(1890), 02 L. T. 901 ; 6 T. L. R. 181 , D. C. 
Annotation: — Polld. Stokos v. Spencer, [1900] 2 Q. B. 483. 

; — 0 — Nn unmarried woman of the 

name of O., about 1879, went to live with a man 
as his mistress & took the name of Mrs. S., by 
1 ono®??® alone she was thenceforward known. 
• A? X made a settlement upon her, & 

m that settlement she was described by her true 
name of O. In 1899 she executed an absolute deed 
of assignment of certain personal chattels to the 
^ settlement, by whom it was regis- 

tered, & in that deed of assignment & the regis- 
tration of it she was described by the name of O. 
^ne, no reference being made to the name of S. 
Ihe chattels comprised in the deed were seized in 
execution of a judgment, & it was contended by the 
execution creditor that the deed, not having been 

A ^ invalid :—Held : 

1878 Act did not require the name of the grantor 

to be stated at all, & the insertion in the register 
of a name other than that by which alone the 
grantor was known would not invalidate the 
registration, even though the effect of it was to 
deprive persons searching the register of all means 


Annotation: — ^Befd. Stokes v. Sponoer, [1900] 2 Q. B. 483. 

581. Residence — Place of business — Of em- 
ployer.] — In the affidavit to a bill of sale the attest- 
ing witness was described by name, & as clerk 
to Mr. K. of 73, Basinghall Street ” : — Held : the 
residence of the attestoig witness was described 
with sufficient certainty, — ^A llen v. Thompson 
( 1856), 2 Jur. N. 8. 461 ; 4 W. R. 506. 

Annotations : — Consd. England v, Blackwell (1867), C W. R. 
59 ; Rr Lowonthal, Ex p. Lowenthfid (1874), 9 Ch. App. 
324 ; Blaiberg v. Parke (1882), 10 Q. B. D. 90. Menio. 
Morowood v. South Yorkshire Ry. & River Dun Co. (1858), 
3 H. & N. 798 ; Sutton v. Bath (1858), 1 F. & F. 162 ; 
Tuton V. Sanonor (1858), 3 H. & N. 280 ; Adams v. 
Qraham & Hamber (1864), 9 L. T, 606 ; He Vinlng, Ex p. 
Hootnan (1870), L. R. 10 Eq. 63 ; Jones v. Harris (1871), 
L. H. 7 Q. B, 157 ; Sharp v. McHenry, Sharp v. Brown 
(1887), 38Ch. D.427 ; Barron r. Potter, [1915] 3 K. B. 593. 

532. .] — The execution of a bill 

of sale was attested by a witness who signed as 
“ C., clerk to B, & R., solrs., Temple.” It was in 
due time filed with an affidavit, which commenced 
” I. 0., of King’s Bench Walk, Inner Temple, in 
the city of London, clerk to B. & R. of the same 
place, solrs., make oath & say.” In the body of 
the affidavit it was stated that the bill of sale was 
executed in the presence of the deponent, but there 
was no further description of the residence of the 
attesting witness. It was proved that C. was clerk 
to the solrs. whose office was in King’s Bench Walk, 
that ^ his business hours were passed there, & 
that it was the place where he would be most 
readily heard of, but that ho took his meals & slept 
elsewhere ; — Held : the description of the residence 
was sufficient. — ^B lackwell v, Engi.and (1857), 

8 B. & B. 541 ; 27 L. J. Q. B. 124 ; 3 Jur. N. 8. 
1302 ; 120 E. R. 202 ; sub nom. England v. 
Blackwell, 30 L. T. O. 8. 148 ; 6 W. R. 69. 

■Annotations: — Expld. Attenborough v, Thompson (1857), 
27 L. J. Ex. 23. Ctonid. Hewer v. Cox (1860), 3 E. 8c E. 
428 A.-G. V. McLean (1863), 1 H. 8c 0. 750. Expld. 

Re Bowie, Ex p, Broull (1880), 16 Oh. D. 484. Befd. 
Stoke-upon -Trent Corpn. v. Cheshire (bounty Counoil 
(1915), 85 L. J. K. B. 36 ; K. v. Bralthwaite, [1918] 2 
K. B. 319. Mentd. Lamh v. Bruce, Duggan v. Bruce, 
Cooper V. Bruce (1876), 85 L, T. 425 ; St. Panoras Grdns. 
V. Norwich Incorporation Grdns. (1887), 18 Q. B. D. 621. 

533. ~ — .] — In the affidavit filed 

with a bill of sale the attesting witness described 
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N arm — Htcond Christian name 
in full ,} — It is no objection that 


the second Christian name of a de- 
ponent to an affidavit of the execution 
of a chattel mtge. is not written in f^, 


but the Initial only given, — D b 
Forbbst V, Bunnbuu (1858), 16 

U. O. U. 370.— CAN. 
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himadf as ** A., clerk to M. A S. of No. 18, B. Street, 
in the city of London *’ ; — Held: sufficient, though 
he did not edeep there. — ^AirBNBOBOuaH v. 
Thompson (1867), 2 H. A N. 569 ; 27 L. J. Bx. 23 ; 
30 L. T. O. S. 164 ; 3 Jur. N. S. 1307 ; 6 W. R. 
136; 167B. R. 230. 

AnnoUUiona : — Ck>nBd. Hewer v. Cox (I860), 3 & £2. 428. 

Mentd. Pioctrds v. Bretz (1859), 1 L. T. 45. 

584. .] — The execution of a bill 

of sale was attested by a witness, who added as 
his address A description, ** clerk to the D. bank of 
London, 6, D. Street, Charing Gross ** : — Held : 
it was not necessary that the attesting witness 
should rive his private address, if he gave a busi- 
ness address where he was employed, & could be 
found. — S immons v. Woodward, [1892] A. 0. 
100 ; 61 L. J. Oh. 262 ; 66 L. T. 634 ; 40 W. R. 641 ; 
8 T. L. R. 395, H. L. ; rei^ag, S. 0. anb nom. Re 
Hbsbltinb, Woodward v. Hbsbt.tinb, [1801] 
1 Oh. 404, O. A. 

Annotations: — Mentd. Monson v. Mllnor (1892), 8 T. L. R. 
447 : LinXoot v. Pookett, ri895] 2 Ch. 835 ; De Braam v. 
Ford, [1900J 1 Oh. 142 : Pottitu. Lodge & Harper, [19081 

1 K. B. 744 ; Hosefleld v. Provincial union Bank, [1910J 

2 K. B. 781. 


585« -.]■ & H., printers carrying on 

business in co-partnership in N. Street, Blackfriars, 
in the city of London, but not sleeping there, 
having made a bill of sale of the partnership goods, 
the description filed with the bill stated that they 
were printers & co-partners, residing at N. Street, 
Blackfriars ; — Held : N, Street, Blackfriars, was 
the residence of G. & H. within 1854 Act. — H ewbk 
V. Cox (1860), 3 E. & B. 428 ; ,30 L. .T. Q. B. 73 ; 3 
L. T. 508 ; 6 Jur. N. S. 1339 ; 9 W. R. 143 ; 121 
E. R. 603. 


Annotations : — Apld. Blount v. Harris (1878), 4 Q. B. D. 
603. Consd. Re Wood, Ex p. MoHattie (1878), 10 Ch. D. 
398. PoUd. Greenham v. Child (1889), 24 Q. B. D. 29. 
^fd. Brigcrs v. Boss (1868), 37 L. J. Q. B. 101 ; Jones v. 
Harris (1871), L. K. 7 Q. B. 157. Mentd. Murray v. Mac- 
kenzie (1875), 32 L. T, 777. 


536. Principal office of company.] — 

An affidavit filed with a bill of sale given by a co. 
established for trade purjiGses, describing the co. 
bv its name, & stating the address of its principal 
office, is a sufficient compliance with 1854 Act, s. 1. 

The affidavit does contain a sufficient description 
of the co. & of its place of business (Ert.e, C.J.). 
— Shears v. Jacob (1866), L. K. 1 0. P, 513 ; 
Har. & Ruth. 492 ; 35 L. J. C. P. 241 ; 14 L. T. 
286 ; 12 Jur. N. S. 785 ; 14 W. R. 609. 

Annotations : — Mentd. DefTell v. White (1806), L. R. 2 C. P, 
144 : Re Standard Manufacturing Co., Ex p, Lowe (1891), 
39 W. R. 369 ; Re Coal Co-op. Soo., G. N. Ily. Co. v. Coal 
Co-op. Soc. (1895), 2 Mans. 621. 


537. Party with two or more residences or 

places of business.] — bill of sale was executed by 
a licensed victualler, who resided & carried on liis 
business in a public-house called the Three Cups. 
He also owned another public-house, called the 
Golden Anchor, the business of which was carried 
on for him by his father, in whose name the licence 


was taken out. The bill of sale comprised only 
property in the Three Cups. On the registration 
of the deed he was described as a licensed victualler 
but only as of the Three Cups, no reference being 
made to the Golden Anchor. He having become 
bkpt. it was urged that the deed was void as 
against the trustee on the ground that the grantor 
ought to have been described as of the Golden 
Anchor as well as of the Three Cups : — Held ; 
1878 Act, s. 10, had been literally complied with. — 
Ex p. Probyn (1880), 24 Sol. Jo. 344, 0. A. 

53 g, .J — ^Th 0 proprietor of a travelling 

circus, which was then at Southampton, granted a 
bill of sale upon his circus property, in which he 
was described as “ T. B., of No. 9, P. Terrace, 
Nino Elms, in the county of Surrey, but now 
carrying on business at B. Street, in the town & 
county of the town of Southampton, & lodging at 
No. 3., W. Terrace, in the town of Southampton, 
circus proprietor.” In the affidavit it was stated 
that ” T. jB. at present resides at 3, W. Terrace, 
A carries on business at B. Street, in the town of 
Southampton, A has a permanent residence at 
3, P. Terrace, Nine Elms, in the county of Surrey.” 
He had not resided at P. Terrace for six years, 
but was the owner of the house, A lent it to his 
brother-in-law : — Held : it was a sufficient A 
proper description. — Cooper v, Irbrrson, Cooper 
V, Warnlow (1881), 44 Jj. T. 309 ; 29 W. R. 666. 

639. .] — A statement in the affidavit 

filed with a bill of sale that the grantor “ resides 
at 18, S. Place, Bradford, in the county of York, A 
is a stone merchant A quarry owner ” : — Held : 
to be sufficient, although he carried on business as 
lessee of stone quarries at two other places . — Re 
Moulson, Ex p. Knightly (1882), 61 L. J. Ob. 
823 ! 46 L. T. 776 ; 30 W. R. 844. 

.Annotation : — Refd. Groenhani v. Child (1889), 24 Q. B. 1). 29. 

540 , ,] — The residence A occupation 

of the grantor of a bill of sale, a railway contractor, 
engaged at the time in the construction of a railway 
at Bury, in Tioncashire, with business chambers 
in Westminster, A a private residence in Kilbum : 
— Held : not sufficiently described in the bill of 
sale A affidavit by the words : ” residing at 

No. 1, W. Chambers, V. Street, Westminster, in 
the county of Middlesex, railway contractor.” — 
Waltjs V. Smith, [1882] W. N. 77. 

Annotation: — Dbtd. A N.B*. Greenham v. Child (1889), 

24 Q. B. D. 29. 

541 , Erroneous addition as to locality.] — 

G. A H., printers carrying on business in co- 
partnership in N. Street, Blackfriars, in the city 
of London, having made a bill of sale of the partner- 
ship goods, the description filed with the bill stated 
that they were printers A co-partners, residing at 
N. Street, Blackfriars, in the county of Middlesex ; 
— Held : the description was sufficient, for no 
creditor of G. A H. could have been misled as to 
their identity with the persons described, had the 


687 1. Residence — Party with two or 
more residerwesor places of business .] — 
H., a boarding house keeper, rented a 
hotel In another part of the town, &; 
haviiig resided there three days ■— 
though still Buporlnteuding the board- 
ing house — executed a bill of sale. 
The verifying afAdavit described her 
as a resident at Thomdon Quay, the 
locality in which the boarding house 
was situate, & as being by oocupation 
a boarding house keeper &. hotel - 
proprietor : — Held : a suffleiont de- 
scription under 1867 Act. — Pummer v. 
Duogan (1882), 1 N. Z. L. R. 35. — 
N.Z. 

887 it .] — The residence of 

the attMtlng \vitnesB to a bill of sale 
was given os “ No. 430, Bourko Street, 
Melbourne,*’ A in the introductory 


part of the affidavit by him of due 
execution he described himself as of 
“No. 430, Bourko Street, Melbourne, 
solr.,’’ but in the body of the affidavit 
stated that he resided at “ Treasury 
Place, Melbourne,” & was by occupa- 
tion a solr. : — Held : os the intro- 
ductory part was to be ta?(en as part 
of the affidavit, there was a sufficient 
desorlptioii to enable him to be found 
by any of the grantor’s creditors. — 
Anderson v. Watson (1891), 17 

V. L. R. 263.— AUS. 

641 1. Erroneous addition as to 

localitv.] — fanner executed a bill of 
sale in which his residence was in- 
accurately described os “ Ballyoarton, 
Limavady, Co. Derry.” The same 
description of his address was given in 


the affidavit filed on the registration of 
the bill of sale, the mistake being duo 
to a slip on the part of a solr.’s clerk. 
In reality his farm was in the adjacent 
townlond of Ballyiuctflin, A about a 
hundred yards from the boundary lino 
between the two townlands. There 
was no other farmer of the same name 
in either of the townlands or an 3 rwhore 
In the immediate neighbourhood : — 
Held : the bill of sole was invalid by 
reason of the inaccuracy. — J aorson v. 
Eaton (1904), 39 I. L. T. 41.—1R. 


641 ii. 


.] — The amdaTit for 


registration stated that the grantor 
“ resides at No. 39, Clarinda Mount. 
In the county of Dublin”; — Held: 
sufficient.— Smith v. White (1869). 
5 I. L. T. 74.— IR. 
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8ed, 5, — Begiatrati on : Sub-sect, 5, B, dt C,\ 

description merely specified N. Street, Blackfriars, 
as their place of residence, & the erroneous 
addition, “ in the county of Middlesex,’* instead of 
" in the city of London,” was only jfaUa demon- 
“ - Hewer v. Cox (1860), 3 E. & B. 428 ; 30 
L. J. Q. B. 73 ; 3 L. T. 608 ; 6 Jur. N. S. 1330 ; 9 
W. B. 143 ; 121 E. B. 603. 

Annotations : — Apia. Blouut V. Harris (1878). 4 Q. B. D. 603. 
Consd. He Wood, Ex p. MoHattle (1878), 10 Oh. D. 398. 
FoUd. Groenham v. Child (1880), 24 Q. B. D. 29. Reid. 
Briffffs V. Boss (1868), 37 L. J. Q. B. 101; Jones v. Harris 
(1871), L. K. 7 Q. B. 15/ ; Murray v. Mackenzie (1875), 
h L. T. 777. 

542, ,] — The aflQdavit to a bill of sale 

described the m^er as of W. Bectory, near 
Emsworth, in the county of Hants. W. Bectory 
was, in fact, in the county of Sussex, & adjoined 
Emsworth, wliich was in the county of Hants - 
Held : suiSBcicnt. — B ellamy v. Sale (1862), 1 
New Bep. 18 ; 7 L. T. 269. 

543 ^ J — jn affidavit filed with a 

bill of sale the ati/esting witness, a solr. carrying on 
business in the city of Ixindon, stated that he 
resided at ” Acton, in the city of Ijondon.” Acton 
was in Middlesex, & there was no Acton in the city 
of London : — HM : the residence of the attesting 
witness was sufficiently stated, for the words “ in 
the city of London ” might be rejected, & then it 
would become clear that Acton, in Mid^esex, was 
the place intended to be mentioned. — B lount v, 
Harris (1878), 4 Q. B. D. 603 ; 48 L. J. Q. B. 159 ; 
39 L. T. 465 ; 43 J. P. 160 ; 27 W. R. 202, 0. A. 

544. .] — In the affidavit filed with a 

copy of a bill of sale, the grantor was described as 
” of L. H. farm, in the county of Chester, farmer.” 
The farm was not in the county of Chester, but in 
the county of the city of Chester. There was no 
evidence that there was any farm of the same or 
any similar name in the county of Chester : — 
Held : the description was sufficient. — Re Wood, 
Ex p, McHattie (1878), 10 Ch. D. 398; 48 

L. J. Bey. 26 ; 27 W. B. 327 ; suh 7iom, Re Wood, 
Ex p, Hattie, 39 lu T. 373, C, A. 

Annotations : — Consd. Greenliam v. Child (1889), 38 W. H. 94. 
Mentd. JKe Wood, Exp. Hall (1883), 23 Ch, i). 644 : Downs 
V. Salmon (1888), 20 Q. B. D. 775 ; Central Bank of 
London v. Hawkins (1890), 62 L. T, 901 ; Ht.ok«8 v. 
Spencer, 11900] 2 Q. B. 483; Barron v. Potter, (1915] 3 
K. B. 693. 

545 . Name of town only.] — Qu. : whether 

the name of the town where the attesting witness 
lives is a sufficient description of his residence. — 
Tuton V. Sanoner (1858), 3 H. & N. 280; 27 

L. J. Ex. 293 ; 31 L. T. O. S. 118 ; 4 Jur. N. S. 
366 ; 6 W. R. 545 ; 157 E. B. 477. 

Annotations : — Mentd. Pickard v. Bretts (1859), 29 L. J. Ex. 
18 : Pickard v. Marria^ro (1876), 1 Ex. D. 364 ; Sharp v. 
McHenry, Sharp v. Brown (1887), 38 Ch. D. 427 ; Barron 
V. Potter. [1915] 3 K. B. 693. 

646. .] — In the affidavit filed with a 

bill of sale, the attesting witness, M., stated : ” I 
reside at Hanley, in the county of Stafford.” 

M. was clerk to H., an accountant, at' Manchester, & 
managed the business for him at Hanley, & the 
name of H., & not M., was over the door of the 


place of business. The parliamentary borough 
of Hanley contained a population of 40,000 persons. 
Hundreds of letters had reached M. by tne post 
with the address of Hanl^ey only : — Held : the 
affidavit contained a sufficient description of the 
residence of the attesting witness. — B riggs v. 
Boss (1868), L. B. 3 Q. B. 268 ; 37 L. J. Q. B. 101 ; 
17 L. T. 699; 16 W. R. 480. 

Annotations .'-—Consd. Jones t). Harris (1871), L. R. 7 Q. B. 
167. Mentd. Larchin v. North Western Deposit Bank 
(1875), L. R. 10 Exoh. 64 ; Murray v. Mackenzie (1876), 
L. R. 10 C. P. 625 ; Lamb v. Bruce, Duffgan v. Bruce. 
Cooper V. Bruce (1876), 36 L. T. 426 ; Cooper v. Davis 
(1883), 48 L. T. 831. 

547 . Solicitor with unusual name.] — 

The attesting witness to a hill, of sale was described 
in the affidavit as ” W. Neve, of Luton in the 
County of Bedford, solr. ” : — Held : the description 
was sufficient. — G ardner v. Smart (1883), 1 
Cab. & El. 14. 

648, -.1 — In a bill of sale the attesting 

witness was descriDed as “ C. B., clerk to Mr. E., 
solr., Aldershot.” There was evidence that that 
was his usual address, &. that letters^ od^essed 
” C. B., Aldershot,” would re.acli him in the 
ordinary course of post : — Held : the description 
was sufficient. — H ickley v. Greenwood (1890), 
63 L. T. 288 ; 38 W. R. 686. D. C. 

Annotation : — Mentd. Ht HoBCltine, Woodward v. Hesoltlno, 
[1891] 1 Ch. 464. 

549 . Grantor afterwards absconding.] — 

The affidavit filed on registration of a bill of sale 
stated as the grantor’s residence the place where he 
resided when he gave the bill of sale. He had 
absconded in the meantime ; — Held : his residence 
was sufficiently described, — Re Hewer, Ex p. 
Kahen (1882), 21 Ch. D. 871 ; 51 L. J. Ch. 904 ; 
46 L. T. 866 ; 30 W. B. 954. 

550, Club address.] — The address of the 

grantor of a bill of sale appearing in the body of 
the bill need not be his actual place of residence 
or his place of business. 

The grantor of a biU of sale carried on business 
at one address, resided at a second, & was a member 
of a club at a third, to which last-named address 
letters might be sent to him with the certainty 
that they would be received by him. His address 
given in the body of the bill of sale was that of the 
club ; — Held : the bill of sale was not void for 
deviating from the statutory form. — D olcini v» 
Dolcini, [1895] 1 Q. B. 898 ; 64 L. J. Q. B. 427 ; 
43 W. B. 642 ; 11 T. L. B. 344 ; 16 B. 408, D. C. 

C. Occupation, 

651. General rule.] — ” Occupation ” in 1864 
Act, s. 1, moans trade or profession by which the 
maker of the bill tries to gain a livelihood, or in 
which he is to the knowledge of his neighbours 
engaged. — L uckin v. Hamlyn (1869), 21 L. T. 
366 ; 18 W. B. 43. 

Annotations : — Consd. He Haynos, Ex p. National Mercantile 
Bank (1880), 16 Ch. D 42 ; Feast v, Robinson (1894), 63 
L. J. Ch. 321 ; Neverson v. Seymour (1907), 97 L. T. 788 ; 
Barron v. Potter, fl9i6] 3 K. B. 693. Reid. Downs v. 
Salmon (1888), 20 Q. B. D. 776 ; Kemble v. Addison, 


546 i. Name of ioum only. , 

All attesting witness is suflielently 
desoribed in the affidavit of veritloatlon 
of a bill of sale, as ** of Kerang, in the 
colony of Victoria, storeman/’ there 
being evidence that be conld easily be 
identified & found by that description. 
— O'Donnell v. Patchell (1879), 5 
V. L. B. 360.—AUS. 

545 ii. .] — ** P., of city of 

Cork, law clerk,” is an insufficient 
description of the witness to a bill of 
sale in the registering affidavit. The 
residence of the witness mnst be de- 
scribed in such a manner as that a 


stranger may thereby be able to dis- 
cover it with reasonable certainty. — 
Re Hams (I860), 10 I. Ch. R. 100 ; 

5 Ir. Jur. 59 . — Ik. 

545 lii. -1 — “ Law Clerk of 

Carlow, in the county of Carlow 
Held : a sufficient description of tlie 
residence of an attesting witness to a 
bill of sale.— M’C ue v, James (1870), 

6 I. L. T. 77.— IR. 

ijj, Change of residence.] — 

The description of the intgor. In the 
mtgo. is at most only primd fade proof 
of Ills rt^idence. 


Held : upon the evidence the jury 
were warranted in finding that the 
grantor had changed his residence to 
the county in which the mtge. was 
registered, though he had left his family 
in the county os of which he was 
described. — M ellish v. Van Norman 
(1866), 13 U. C. R. 461.— CAN. 
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[1900] 1 Q. B. 430 : He Boddlngton^ Exp. Balaman (1915)* 
S4t L. J. K. B. 211&. 

552. Rejection of surplusage .] — A bill of 

sale the affidavit filed on its registration de- 
scribed the grantors, father & son, by their true 
addresses, & added that they were mantle manu- 
facturers carrying on business together under a 
specified firm. They had in fact formerly carried 
on the business of mantle manufacturers in partner- 
ship, but, at the time when the bill of sale was 
executed, the partnership had been dissolved, &> 
the business was being carried on by the father 
alone, the son being in his employment as a clerk. 
The property comprised in the deed in fact 
belonged to the father alone, though both father 
& son joined in the assignment. The father alone 
filed a liquidation petition : — Held : there was no 
misdescription of the grantors such as to affect the 
validity of the registration, because (1), the son 
not being bkpt., any misdescription of him was 
immaterial, & (2) as to the father, the statement 
that he was carrying on business with the son 
was mere surplusage, & was not misleading. — 
Ee Storey, Ex p. Poppt.ewell (1882), 21 Ch. D. 
73 ; 52 L. J. Oh. 39 ; 47 L. T. 274 ; 31 W. K. 35, 
O. A. 

Annotaiiona : — Reid. Brandon Hill «. Lane nftl4), 84 
L. J. K. B. 347. Mentd. Blaiberg r. Beckett (1880), 18 
Q. B. 13. 96. 

Grantor described as— “ Gentleman.”] — See Nos. 

653, 555, 558-660. 568-570, 573, 575, poai. 

” Married woman.”] — See Nos. 562-565, 

post. 

” Widow.”]— Nos. 566, 577, post. 

Attesting witness described as — ” Gentleman.”] 
—See Nos. 551, 556, 557, 576, post. 

” Clerk.”]— Nos. 586-589, post. 

553. Person having occupation — Described as 
” gentleman ” — Clerk In public department.] — The 
object of 1854 Act is to give the assignee & creditor 
a true idea of the position in life of the assignor, & 
a misdescription or absence of due description in 
1 ‘egard to Ins occupation is substantial, & invali- 
dates the transaction. 

Under that Act it is not a sufficient description 
of the occupation of the assignor, if he have any 
office or occupation, to term liim simply “ gentle- 
man.’* 

In the case of a clerk in a public department, 
e.g.y the Audit Office, he should be described as 
“ clerk in the Audit Office.” Semble : even were 
he at the head of a department, he should be so 
described. — ^Allen v. Thompson (1856), 1 H. & N. 
15 ; 26 L. .1. Ex. 249 ; 27 L. T. O. S 82 ; 2 Jur. 
N. S. 451 ; 4 W. R. 506 ; 166 E. R. 1099. 
Annotationa : — Distd. Sutton v. Bath (1868), 1 F. & F. 162. 
Apld. Tuton V. Sanoner (1858), 3 H. &; N. 280. Befd. 
Morewood v. South Yorkshire Ry. & River Bun Co. (1858), 
3 H. &: N. 798 ; Adams v. Graham & Hamber (1864), 9 
L. T. 606 ; Re Vinimar, Exp. Hoomau (1870), L. R. 10 Eq. 
63 ; Sharp v. McHen:^, Sharp v. Brown (1887), 38 Ch. D, 
427 : Barron v. Potxer, {1915] 3 E. B. 693. Mentd* 
England v. Blackwell (1867). 6 W. R. 59 ; Jones v. Harris 
(1871), L. H. 7 Q. B. 167 ; lie Lowenthal, Exp. Lowenthal 
(1874), 9 Ch. App. 324 ; Blaiborg v. Parke (1882), 10 
Q. B. D. 90. 

654. Solicitor’s clerk.] — ^Under 1864 

Act it is necessary that the occupation of the attest- 
ing witness, as well as that of the assignor, should 
duly be described in the affidavit on registry, «te an 
attorney or an attorney’s clerk, long known as 
such, is not duly described merely by the term 
” gentleman ” without the mention of his pro- 
fession. — ^T uton V. Sanoner (1868), 3 H. & N. 


280 ; 27 L. J. Ex. 293 ; 31 L. T. O. S. 118 ; 4 
Jut. N. S. 306 ; 0 W. R. 646 ; 167 E. R. 477. 
AnnotaHona : — Consd. Sharp v. McHenry, Sharp v. Brown 

(1887), 38 Ch. D. 427. Befd. Pickard v. Bretts (1859), 29 

L. J. Ex. 18 : Pickard v. Marriage (1876), 1 Ex. B. 364 ; 

Barron t>. Potter, [1916] 3 K. B. 693. 

555. — .] — ^A., whose situation in 

life was that of attorney’s clerk, gave a bill of sale, 
which was registered. He described himself in the 
bill of sale as “ gentleman.” At the time of giving 
the bill of sale, he had no definite employment, but 
had been employed in making out the bUls & 
accounts of a firm of attorneys : — Held : the 
description was improper. — Beales v. Tennant 
(1860), 29 L. .T. Q. B. 188 ; 1 h. T. 296 ; 6 Jur. N. S. 
028. 

656. .] — A bill of sale was 

attested by A., described as “ clerk to ” B., a solr. 
The affidavit was made by A., described as a 
** gentleman ” : — Held : the description was in- 
correct, Sd the affidavit was insufficient. — ^B rod- 
RicK V. Scale (1871), L. R. 0 C. P. 98; 40 
1.. J. 0. P.130; 23 L. T. 804 ; 19 W. R. 386. 

Annotationa : — Mentd. Jones v. Harris (1871), L. K. T Q. B. 

157 ; Blalborg v. Parke (1882), 10 Q. B. D. 90. 

657. Solicitor.] — Tuton v. Sanoner 

No. 554, ante, 

558, Buyer.] — In a bill of sale the 

grantor Was described as “ J. V., of No. 26, B. 
Street, R. Square, in the county of Middlesex, 
gentleman.” In the affidavit filed therewith, he 
was described in the same way. The description 
of his residence was correct, but he was in reality 
at the time of giving tlio bill of sole in the employ 
of 0. & Co. of W. Street, in the city of London, as 
a buyer of silk ; — Held : the bill of sale was invalid 
by reason of the description being incorrect. — 
Adams v. Graham ( 1861 ), 3 New Rep. 372; 33 
L. J. Q. B. 71 ; 9 L. T. 606 ; 10 Jur. N. S. 356 ; 
12 W. R. 282. 

Annotationa :—C0TLaA\ Barron v. Potter, [19151 3 K. B. 593. 

Refd. He Viniiig, Ex p. Hoomau (1870), L. 11. 10 Eq. 63, 

559 , Described as ” gentleman of no 

occupation ” — Commercial traveller.] — The grant.or 
of a bill of sale was described as a ” gentleman of 
no occupation.” It was proved that he solicited 
orders for a hop merchant, & was paid a com- 
mission : — Held : the description was not correct. 
— ^Matthews v. Buchanan (1889), 5 T. L. R. 373, 
C. A. 

500 , Partner in business.] — The 

grantor of a bill of sale was described therein & in 
the affidavit thereof as a. “ gentleman of no 
occupation.” In fact, at the date of the bill of 
sale Nov. 3, 1913, he was in partnership with 
another in a business of soap manufacturers & 
agents : — Held : the description in the bill of sale 
& affidavit was erroneous & misleading . — Re 
Boddinoton, Exp. Salaman (1915), 84 L. J. K, B. 
2119 ; 113 L. T. 1114 ; [1915] H. B. R. 183. 

561. Described as ” esquire ” — Lessee & 

manager of theatre.] — ^At the date of the execution 
& registration of a bill of sale, the assignor was 
lessee & manager of a theatre, but was described 
in such bill of sale simply as “ Esquire ” : — Held. : 
the description was insufficient. — He Vining, Ex p, 
Hooman (1870), L. R. 10 Eq. 63 ; 39 L. J. Bey. 4 ; 
22 L. T. 179 ; 18 W. R. 450. 

Annotatifoia ; — Mentd. He Bleiikhoni, Ex p. Jay (1874), 

9 Ch. App. 697 ; Taylor v. Eckerflley (1877), 6 Ch. 1). 740. 

562. Described as ” married woman ” — 

Hotel-keeper — Licence held by husband.] — In a 

bill of sale on the furnitui'e of an hotel, the grantor. 


s. 5, doeH not require that the ooetipa- 
tlon of tlie mtgroe. ehould be stated In 
the athdavit oT bona fidea.- -Bvok v. 


Quaenino (1907), 6 W L, R. 171 ; 17 
Man, L. R. 168.— CAN. 

o. Perann having occupation — De- 


acrihed as ** eaguire ** — Merchant \ — 
Re O’Connor (1856), 27 L. T. O. 8 27. 

— IR. 
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Sect. 6. — Eegistration : ►, C.] 

who carried on the business of the hotel, was 
described as married woman.’* The licence was 
held by her husband : — Held : a sufficient des- 
cription. — & Co. V, Martin (1889), 61 
L. T. 778, D. 0 . 

Aniutiation . : — Mentd. JenulngB v. Mather, [1001] 1 K. B. 108. 

508 , Farmer.] — In a bill of sale on 

farm stock the grantor, who farmed the farm her- 
self, was merely described as “ S J., of Y. farm, 
in the county of Glamorganshire, married woman ” : 
— Held : the point raised as to the sufficiency of 
the description of the grantor’s occupation must be 
decided in favour of the validity of the document. — 
Davies v. Jenkins (1800), 48 W. R. 286 ; 44 
Sol. Jo. 103, D. C. 

Annotation : — Mentd. Burchell v. Thompson (1919). 64 

Sol, Jo. 68. 

664. Dressmaker — Living apart from 

husband.] — In a bill of sale given by a married 
woman living apart from her husband, & in the 
affidavit filed on registration, she was simply 
described as a married woman, no occupation being 
given. She was in fact employed as manager in a 
dressmaking business at a weekly salary : — Held : 
the registration of the bill was invalid, since her 
occupation ought to have been described. — 
KEMBT.E V. Addison, [1000] 1 Q. B. 430 ; 69 
L. J. Q. B. 299 ; 82 L. T. 91 ; 48 W. R. 331 ; 
7 Mans. 1 56, D. C. 

Annotations Refd. Neveraon v. Seymour (1907), 97 L. T. 

788 ; Barron v. Potter, [1916] 3 K. B. 593. 

666. Lod^ng-house keeper.] — A 

married woman living with her husband carried 
on a separate business as a lodging-house keeper. 
In the ^davit filed upon the registration of a bill 
of sale she was described as “ the wife of A., of the 
same place, commission agent ” ; — Held : the 
question whether the description given of the 
woman was insufficient, in that it did not describe 
her occupation, was one of degree, & the test to 
be applied is that laid down by Martin, B., in 
Luckin v. Harnlyn, No. .551, supra , — Neveiison 
V. Seymour (1907), 97 L. T. 788 ; 52 Sol. Jo. 12, 
D. C. 

Annotation : Barron v. Potter. Potter v. Berry (1914). 

84 L. J. K. B. 751. 

500 . Described as “ widow ” — ^Executrix 

managing farm.] — Where the extrix, & sole legatee 
of a man. who shortly before his death had taken 
a farm in Kent, carried on same through means of 
a bailiff & farm servants until she could dispose 
of it, though not resident on the farm, occasion- 
ally visited it, was described in a bill of sale of 
goods supplied for the farm as “ widow,” with the 
address of the house in Essex at which she lived, 
& not a-s “ farmer ” : — Held : such description 
was sufficient to satisfy the requirements of the 
above sect. — Luckin ?>. Hamlyn (1869), 21 Ij. T. 
366 ; 18 W. K. 43. 

Annotations: — Consd. Downs v. Salmon (1888), 20 Q. B. D. 

775 ; Barron v. Potter. [1916] 3 K. B. 593. R^d. He 

Haynes. Ex p. National Mercantile Bank (1880), 15 Ch. D. 

42 ; Feast v. Robinson (1894). 63 L. J. On. 32i ; Kemblo 

V. Addison, [1900] 1 Q. B. 430 ; Nevorson v. Seymour 

(1907), 07 L. T. 788 ; Rc Boddington, Salaraan (1916), 

84 L. i. K, B. 2119. 

667. Described as ** until lately ” of 

occupation.] — The affidavit filed with a registered 
bill of sale stated that the grantor was until 
lately ” a commercial traveller. The grantor was 


a commercial traveller at the date of the execution 
of the bill of sale : — Held : the description of his 
occupation was insufficient. — C astle v, Downton 
(1879), 6 C. P. D. 56 ; 49 L. J. Q. B. 6 ; 41 L. T. 
628 ; 28 W. R. 257. 

668. Person having no occupation — ^Described 
as ** gentleman — Subsequent occupation of com- 
mission agent.l — ^An uncertificated bkpt., follow- 
ing no occupation at the time of granting the bill 
of sale, may properly be described in the affidavit 
as a “ gentleman,” although at the time of filing 
the affidavit he carries on tlie business of a com- 
mission agent. — L ondon & Westminster Loan 
C o. V. Chase (1862), 12 C. B. N. S. 730 ; 31 
L. J. C. P. 314 ; 6 L. T. 781 ; 9 Jur. N. S. 412 ; 
10 W. R. 698 ; 142 K. R. 1829. 

Annotations : — Consd. Brodrlok t). Soal6 (1871), L. R. 6 C. P, 
98 ; Castle v, Downton (1879). 5 O. P. D. 56. Mentd. 
Button V, O^Nelll (1879), 4 C. P. D. 364. 

509, ,] — One who up to & at the time 

of the execution of a bill of sale has never been 
actually engaged in any trade or occupation, is 
properly described therein, or in the affidavit filed 
therewith, as a “ gentleman.” — G ray v. .Tones 
(1863). 14 C. B. N. S. 743 ; 143 E. R. 6.36 ; svh 
nom. Grey r. .Tones, 2 New Rep. 281. 

670. Described as ** gentleman of no 

occupation ** — Sleeping partner.] — ^A person leading 
the ordinary life of a country gentleman, but being 
a sleeping partner in several businesses, in some 
only of which his name appeared, &: in none of 
which he took any active part whatever, granted 
a bill of sale on his furniture & other effects. He 
was described in the affidavit as a ‘‘ gentleman of 
no occupation ” : — Held : in the circumstances 
the description of the grantor was correct. — F east 
V, Robinson (1894), 63 L. J. Ch. 321 ; 70 L. T. 
168 ; 10 T. L. R. 203 ; 8 R. 631. 

Annotations: — Consd. Kemblo v, Addison, [1900] 1 Q. B. 
430. N.P. He Boddin^on, Ex p, Salaman (1915), 84 
L. J. K. B. 2119. Reid. Novorson v. Seymour (1907), 97 
L. T. 788 ; Barron v. Potter, [1916] 3 K. B. 593. 

571, Described as actress — Known as 

such.] — The grantor of a bill of sale was described 
in the bill of sale & in the affidavit as an actress. 
She had never been on the stage, but she had 
” actress ” on her cards & was known to her 
friends as an actress : — Held : the misdescription 
was not calculated to mislead, & was not sufficient 
to avoid the bill of sale. — Re Davies, Ex p. 
Equitable Investment Co., I/pd. (1897), 77 
L. T. 507 ; 4 Mans. 368. 

Annotations : — Refd. Barron v. Potter, Potter v. Berry (1914 ), 
84 L. J. K. B. 751. Mentd. Parsons v. Equitable Invest' 
ment Oo., [1910] 2 Ch. 527. 

672. Blank left.] — Where the al/testing 

witness to a bill of sale is a person of no occupation, 
his description in the affidavit of execution may be 
left blank. — Re Symonds, Ex p, Youno (1880), 42 
L. T. 744 ; 28 W. R. 924. 

Annotation : — Distd. Sims v, Trollope, [1897] 1 Q. B. 24. 

673. Person having casual or temporary occupa- 
tion — Described as ** gentleman ** — Surgeon’s as- 
sistant.] — ^Though where a person has any fixed 
profession, or business, or avocation by which he 
gains his living it must be mentioned in such 
description, it is not necessary to insert a descrip- 
tion of an occupation which he has only casually 
& temporarily followed ; & where the assignor was 
a medical student who had for some short time 
acted as surgeon’s assistant, but for six months 


p. Described as “ trader ** — 

S'lfirii retaiUr,y—Held : description of 
the grantor, a spirit retailer or publican, 
as “ trader was too general. — Jambs 
V . Mackkn, He Campbell (1878), 12 
1. L. T. 161.— IR. 

a. Described as “ merclMnt ” 


— Commission agent.\ — Held: the 
settlor was sufficiently described in the 
deed 6c in the affidavit as a merchant, 
although in fact he was a commission 
agent only 6c it was sufficient to mention 
the street In which he lived, without 
adding the number of his house. 


— COHKN r. Hlauk (1871), 12 

N. 8. W. S, C. R. 88.— AUS. 

r. Described as ** Secretary 

of Hoard of Arts db Manufactures.*'}-^ 
Noullv. Picll(1861), 7 L. C. L. J. 322. 
—CAN. 
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before action heid been in no bumnoss : — Held : he 
waa sufficiontly described as “ gentleman.*’ — 
Sutton v. Bath (1868), 8 H. A; N. 382; 
31 L. T. O. S. 186 ; 167 E. B. 618 ; aub nom. 
Bath v. Suiton, 27 L. J. Ex. 388. 

An^iatmm : — Consd. Smith v, Ohoeso (1876), 1 C. P. D, GO. 

Bold. Morewoori v. South YorkHhlre Ry. & Rivor Dun Co. 

(1868), 3 H. & N* 708 ; Caetio v. Duwnton (1879), 6 

C. P, D. 56. 

574. Person not actively pursuing occupation — 
Described as of such occupation.] — The object of 
1878 Act, s. 10 (2), in requiring that a bill of sale 
shall describe the “ occupation ” of the grantor, as 
well ^ his residence, is to identify him, & if the 
description gives a true indication of his profession, 
business, or calling in life by which he can be 
identified, although he may not be actively carry- 
ing on such profession, business, or calling at the 
date of the bill of sale, that is a sufficient compliance 
with the sub-section. 

Where a bill of sale described the grantor as a 
“ contractor & financial agent,” a proper descrip- 
tion of his calling in life, though, in consequence of 
his time attention having been taken up by 
litigation with a foreign railway co. to whom he 
had acted for some years as financial agent in 
England, he had ceased, for five years prior to the 
date of the bill of sale, actively to carry on business : 
— Held : his occupation was sufficiently described. 
— Sharp v. McHenry, Sharp v. Brown (1887), 38 
Ch. D. 427 ; 67 L. J. Ch. 961 ; 67 L. T. 606 ; 3 
T. L. B. 847. 

AnmiUdwns Consd. Barrou t>. Potter, [19151 3 K. B. 593. 

Mentd. Rc McHenry, Rx p. McDermott (1888), 21 Q. B. D. 

680 ; Tuck v. Sontliern Countries Deposit Bank (1889), 

42 Ch. 1). 471 ; Bnrchell u. Thonipwou, [1920] 2 K. B. 

80. 

675. Person having ceased to follow occupation 
— ^Described as gentleman — Formerly coal 
agent.] — In a bill of sale & affidavit of registration 
A. was described as a “ gentleman.” He had been 
formerly a coal agent, but having been dismissed, 
he was at the time of the bill of sale out of employ- 
ment : — Held : f/here was no such misdescription 
as affected the validity of the bill of sale. — ^More- 
wood V, South Yorkshire Ry. & River Dun 
Co. (1858), 3 H. & N. 798 ; 28 L. J. Ex. 114 ; 167 
E. R. 690. 

Antwtalinns : — Refd. Beales v. Tcnimni, (1860), 29 L. J. Q. B. 

188; Smith v. Cheese (1875). 1 C. P, D. 60. Mentd. 

Karctr. Koslier Meat Snpi)ly Arhocii. (1877), 46 L. J. Q. B. 

618 ; Hopkins v. Gutlffoon, [1906J 1 K. B. 690 : Rc. Hart, 

Kx p. Green, [1912] 2 K. B. 

676. Formerly proctor’s clerk.] — 

The attesting witness to a bill of .sale was described 
in the affidavit as “ gentleman.” He had been a 
proctor’s managing clerk, but had ceased to be so 
for six years. Since that time he had lived on an 
allowanco from his mother, A had, on a few 
occasions, collected debts & written letters for 
other persons, & had drawn four bills of sale, but 
he had no regular occupation ; — Held : the descrip- 
tion “ gentleman ” was sufficient. — Smith v. 
Cheese (1876), 1 C. P. D. 60 ; 46 L. J. Q. B. 156 ; 
^3 L. T. 670j 40 J. P. 359 ; 24 W. R. 368. 

Ex p. National Mercantile 

677. Described as " widow "—Intention 

|to resume former occupation of publican.] A 

M, Person haiHng ceased to follow 

g vpation — iJcacribed as gentleman 
/ laic ocenpation .] — The affidavit for 
strati on Htatod that the frruntor 
us a frentloman, lately soda-water 
manufacturer ; — Held : sutflclent. — 

Smith v. Whitk (1869), 5 I. L. T. 74. — 

IR. 

t, T>cscrihed as ** now in 

no occupation — Witness formerly in 

J. — VOL. VIT. 


widow who, at the time of giving a bill of sale, had 
actually ceased to carry on her former occupation 
of a publican, but who intended shortly to, & did 
afterwar<fe, resume such occupation : — Held : to 
bo sufficiently described in the bill of sale as 
“ widow ” only . — lie Davey, Ex «. Chapman 
(1881), 46 L. T. 208, C. A. 

678. Described as of former occupation — 

Commercial clerk.”] — ^The grantor of a bill of 
sale was described as a “ commercial clerk.” He 
had been employed as such, but for about three 
weeks before the bill was given was out of employ- 
ment : — Held : the description was correct. — 
Martinson v. Consolidated Co., Ltd. (1889), 
6 T. L. R. 363, C. A. 

579. Person changing occupation — ^Described 
as of former occupation — ^Former sole owner of 
business employed as manager.] — ^In the affidavit 
filed on the registration of a bill of sale, the grantor 
was described as “ carr 3 dng on business as a wine 
A spirit merchant A dealer in provisions A goods, 
at 4a, D. Street, Liverpool, under the style of the 
L. A W. Supply Assocn., E. R., general manaj^cr.” 
The grantor had formerly carried on the business 
as sole owmer, but prior to the execution of the bill 
of sale he had ceased to be the owner or to have any 
share in it, but was a paid manager under the new 
owner : — Held : the occupation of the grantor was 
untruly stated, A the bill of sale was void against 
an execution creditor. — Cooper v. Davis (1884), 
32 W. R. 329, 0. A. 

5g0. ,] — ^The grantor was described in 

a bill of sale as an auctioneer A valuer. He had 
ceased to hold an auctioneer’.^ licence A to carry 
on the business about a month before the bill of 
sale was given, A from that time carried on a 
different business : — Held : t he description was 
misleading. — ^I ^roctor v. Lucius (1903), 19 T. L. R. 
458, D. C. 

581. Person having several occupations — 
Described as ” merchant ” — Ship broker A coal 
merchant.] — The assignor of chattels under a deed, 
who carried on business as a ship broker, A also 
as a coal merchant, was described as a “ merchant 
— Held : the description was sufficient. — Gugen 
V. Sampson (1866), 4 E. A F. 974, N. P. 

Annotations : — Mentd. Mason r. Woo^l (1876), 1C. P. D. 63 

Emmott V. Marchant (1878), 3 Q. B, I). 566. 

5g2, Described as ” tailor’s cutter ” — 

Wife also keeping school A taking lodgers.] — The 

grantor of a bill of sale carried on the business of a 
“ tailor’s cutter,” his wife keeping a school A 
taking lodgers ; — Held : a description of the 
occupation of the grantor as that of a “ tailor’s 
cutter ” was sufficient, that being his substantive 
occupation . — Re Wills, Ex p. National Deposit 
Bank (1878), 26 W. B. 624, 0. A. 

583. Described as “farmer” — Farmer 

accustomed to discount bills.] — The occupation of 
the grantor of a bill of sale is sufficiently described 
in the affidavit if the substantial occupation is 
staffed, so that if a farmer has been in the habit 
of discounting bills he is sufficiently described as 
“ farmer,” A it is not necessary to add “ bill- 
discounter ” to liis description . — lie Ha.ynes, 
Ex p. National Mercantile Bank (1880), 15 


militia ,] — A bill of sale, & affidavit, 
dosoribod tlic attesting witness as 
" now In no occupation.’^ The witness 
had been in the militia, but, at the time 
of the execution of the bill of sale, hud 
no occupation : — Held : a sufficient 
description to satisfy 1864 Act, s. 1. — 
Tbousdalk V, SIIKPPARD (1862), 14 
I. C. L. R. 370 ; 14 Ir. Jur. 275,~-IR. 

a. Person having several occupa- 


tions — Described as “ vrUJow fanner ** 

— Farmer t grocer cO licensed vintner ,] — 
The fcrautor, a widow, at the time of the 
execution, of a hlH of sale, besides being; 
ossossod of a farm, carried on the 
uslness of a grroccr & licensed vlntnoi. 
She was described Iii the* affidavit of 
the att^tinpr witness as “ widow & 
farmer : — Held : an Insufficient 

description . — Re Fittzpatrick (1886) 
19 L. R. Ir. 206.— IR. 

H 
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Bills op Sale. 


; 8^-aect, 6, C, D, & E,] 

Ch, B. 42 ; 49 L. J. Bey. 62 ; 43 Lr ^TsO ; 28 
W. B. 848, C. A. 

Auruttaiims: — Oonsd. ThrosBoll v. Marsh (1885), 53 L. T. 
321. Befa. Barron v. Potter, Potter v. Berry (1914). 84 
L. J. K. B. 751. Mentd. Credit Co. v, Pott (1880), 0 

8 . B. B. 295 ; He Parker, Kx p. Charing Cross Advance & 
eposlt Bank (1880), 16 Ch. D. 35 ; Jit Rogers, Ex p. 
Challinor (1880), 16 Ch. D. 260 ; Hamilton v. Chaine 
(1881), 7 Q. B. D. 319 ; Seal v. Claridgo (1881), 7 Q. B. D. 
616 ; lie SptodJer, Ex p. Rolph (1881), 19 Ch. I). 98 ; lie 
Cowburn, Ej; p. Firth (1882), 19 Ch. D. 419 ; Jie Roper, 
Ex p, Bollond (1882), 21 Ch. D. 643 ; Jie Chapman, Ex p. 
Johnson (1884), 26 Ch. D. 338 ; Richardson v. Harris 
(1889), 22 Q. B. D. 268 ; He Smith, Ex p. Tarbiiok (1894), 
72 L. T. 59 ; Parsons v. Equitable Investment Co., [1916] 
2 Ch. 527. 


684. Described as “grocer** — Grocer & 

greengrocer.] — Where the gi*antor of a bill of sale 
is otherwise rightly described, the omission of 
some other description, which was not intended nor 
calculated to deceive, did not in fact deceive, 
does not invalidate the bill of sale. 

The onuft of proof of the omission being intended 
or calculated to deceive is upon the person who 
impugns the validity of the bill of sale on such 
ground. 

The grantor of a bill of sale was described in the 
bill of sale & attesting affidavit as W. F. of 67, 
H, Road, Upper Holloway, grocer. In fact he 
carried on at that address the two trades of grocer 
& greengrocer x—Held : the description not having 
been shown to be misleading or intended to mis- 
lead, was sufficient. — ^Thuosskll v, Marsh (1885), 
53 L. T. 321, D. 0. 

Annotation : — Reid. Barren v. Potter, Potter v. Berry (1914), 

84 L. J. K. B. 751. 

585. Described as “Baptist minister** — 

Minister & company director.] — In the affida\dt 
filed with a bill of sale the grantor was described 
as a “ Baptist rnimster.” Ho lived in Essex & was 
a qualified Baptist minister. Until four or five 
years before the making of the bill of sale he had 
been in regular occupation as a pastor, but had 
held no pastorate since. In the interval he had 
preached, lectured, & visited the poor, but not 
in connection with any particular church. Since 
making the bill of sale he had preached on several 
occasions in Chelmsford. He was a director of 
three or foui* cos., &, witli the assistance of a 
secretary, conducted his business in connection 
with them from an addre.ss in London ; — Held : he 
was not properly described as a “ Baptist minis- 
ter. ’’—Barron V, Potter, [1915] 3 K. B. 593 ; 84 
L. J. K. B. 2008 ; 113 L. T. 800 ; 69 Sol. Jo. 650, 
C. A. 

Annotaiions PoUd. Re Boddington, Exp. Salauian (1915), 

84 L, J. K. B. 2119. Mentd. Cain v. Butter, [1916] 1 K. B. 

759. 

586. Clerk — Whether description of “clerk** 
sufficient.! — The attesting witness to a bifi of 
sale was described by name, & as “ clerk to Mr. K. 
of 73, B. Street ” ; — Held : the occupation of the 
attesting witness was described with sufficient 
certainty. — Alt.en v. Thompson (1856), 2 Jur. N. S. 
461 ; 4 W. K. 506. 

AniMtatums Tuton v. Haiionor (1858), 3 H. & N. 

280: Blaiberg v. Parke (1882), 10 g. B. D. 90. Retd. 

England v. Blackwell (18.57), 6 W. R. 59 ; Morewood v. 

South Yorkshire Ry. & River Hun Co. (1858), 3 H. & N. 

798 ; Sutton v. Bath (1858), 1 F, & F. 152 ; Adams v. 

Graham & Hamber (1864), 9 L. T. 606 ; Re Vlning, Ex p. 


Hooman (1870), L. R. 10 Eq. 63 ; Jones n. Harris (1871), 
L. R. 7 Q. B. 157 ; Sharp v. McHenry, Sharp v. Brown 
(1887), 38 Ch, H. 427 ; Barron v. Potter, [19161 3 K. B. 
593. Mentd. Re Lowouthal, Ex p. Loweutbal (1874), 
0 Ch. App. 324. 

687. — — ,] — ^The affidavit filed on regis- 

tering a bill of sale stated the residence occupa- 
tion of the attesting witness as follows : “a clerk 
at No. 43, L. Street,” & it gave also his residence 
at another address : - Held : the description of the 
occupation of the attesting witness as a ” clerk,” 
being true, & bis residence being correctly given, 
the description was sufficient. — L amb v. Bruce, 
Duggan v, Bruce, Cooper v, Bruce (1876), 46 
L. J. Q. B. 538 ; 35 L. T. 425 ; 24 W, R. 616, D. C. 

588. Desoribed as “ Insurance clerk.**] — 

Semble : ” insurance clerk ” is sufficient descrip- 
tion of the occupation of the attesting witness to 
a bill of sale. — G rant v. Shaw (1872), L. R. 7 Q. B. 
700 ; 41 L. J. Q. B. 306 ; 27 L. T. 602, D. 0. 

689. Of accountant — Described as “ac- 

countant.**] — M., the attesting witness to a bill of 
sale, described himself in the affidavit as an 
” accountant.” M. carried on the business of 
accountant as clerk or agent to a principal, who<»e 
name, & not that of M., was over the door of the 
place of business, but M. was also allowed to trans- 
act business on liis own account : — Held : the 
description was sufficient, as it would enable a 
stranger to find out the attesting witness without 
um*easonablo trouble. — B riggs r. Boss (1868), 
L. R. 3 Q. B. 268 ; 37 L. J. Q. B. 101 ; 17 L. T. 
590 ; 16 W. R. 480. 

AnnotaiumR : — Consd. JoncB «. Harris (1871), L. R. 7 Q. B. 
157 ; Larcldn u. North Wosterii Deposit Bank (1875), L. R. 
10 Bxoh. 64; Murray v. Mackenzie (1875), L. R. 10 
C. l^ 625. Refd. Lamb r. Bruce, Hu^qran v. Bruce, C!ooper 
V. Bruce (1876), 35 L. T. 425 ; Cooper e. Davis (1883), 
48 L. T. 831. 

590. ,] — The grantor of a 

bill of sale was described in the affidavit as an 
” accountant,” He was in fact a clerk in the 
accoimtant’s department of the London & North 
Western Railway Co., but in his leisure time was 
occasionally employed to balance tradesmen’s 
books : — Held : an insufficient description. — L ar- 
CHiN V, North Western Deposit Bank (1875), 
L. K. 10 Exch. 64 ; 44 L. .T. Ex. 71 ; 33 L. T. 124 ; 
39 J. P. 182 ; 23 W. R. 325, Ex. Ch. 

A nnoiaiiona : — Apld. Re Bodilington, A’x p. Salamari (1915), 
84 L. J. K. B. 2119. Refd. Murray v. Mackenzie (1875), 
L. R. 10 C. P. 625 ; Smith v. ChecHo (1875), I C. P. D. CO ; 
Barron v I’otter, [1915] 3 K. B. 593. 

591. In Admiralty — ^Described as “ govern- 
ment clerk.**] — S., who was a clerk in the Admlty., 
was described in a bill of sale given by himself in 
the affidavit as a ” govt, clerk ” : — Held : the 
description was sufficient. — GftANTv. 8 haw (1872), 
L. R. 7 Q. B. 700 ; 41 L. J . Q. B. 305 ; 27 L. T. 
602, D. C. 

692. In Audit Office.] — ^Allen v , Thomp- 

son, No. 553, ante. 

693. Company — Whether name of company 
sufficient.] — ^A co., called ” Tlie Glucose Sugar & 
Colouring Co,,” gave a bill of sale : — Held : its 
name was a sufficient description of its trade or 
occupation to satisfy 1854 Act, as to stating the 
occupation of the person giving tlie bill of sale. — 
Shears v. .Jacob (1866), L. R. 1C. P. 513; liar. &; 


b. Ckrk — Described as “ law clerk.**] 
— “ Law clerk of Carlow, In the 
county of Carlow**: — Held: a suffi- 
cient description of the occupation of 
an attesting witness to a bill of sale. — 
M*Cue V. James (1870), 5 I. L. T. 77.— 
IR. 

c. .] — In the affidavit 

accompanying the n^gistration of a 
bill of solo, tbe description of the 


attesting witness was W. T. P. of 
S. Street, In the City of M., law clerk : 
— Held : sufficient. — Tukacey v. Bal- 
DKKSON (1871 ), 2 V. R. (Law) 3. — ^AUS. 

d. Described as “ managing 

law clerk.**] — The description of an 
attesting witness to a bill of sale as 

manai^g law clerk ” without stating 
whoso clerk he is, is sufficient. — 
0*CoNNou V, Paul (1868), 6 W. W. 


& A*B. 97.— A US. 

e. Inscribed as articled clerk,** 

— In the affidavit of an attesting 
witness to a bill of sale, the deponem 
desoribed himself as an ** articlec 
clerk ’* : — Held : sufficient, although i 
did not state w’hom he was articled 
or in what trade or profession he wa 
serving his articles. — Re Catii* (1912; 
12 sTR, N. S. W. 552.— AUS. 
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Ruth. 492 ; 35 L. J. 0. P. 241 ; 14 L. T. 286 ; 
12 Jur. N. S. 786 ; 14 W. B. 609. 

AnnotcUions Mentd. Deflell t>. White (1866), 2 C. P. 144 ; 

Re Standard Manufaot\irliifir Co., Ex p. Lowe (1891), 39 

W. R. 369 ; (?. N. Ry. Co. r. Coal Co-op. Soc., [1896] 1 Ch. 

187. 

504. Schoolmaster — Described as tutor.’*] — 

The grant.or of a bill of sale was described in the 
bill of sale & in the affidavit as “ tutor ” instead of 
“ schoolmaster,” which was his true occupation : — 
Held : the misdescription rendered the registra- 
tion of the bill of sale void. — Lee v. Turner 
(1888), 20 Q. B. D. 773 ; 59 L. T. 320, D. C. 
Annotation: — Reid. Stokes v. Spencer, [1900] 2 Q. R. 483. 

D, Discrepancy between Bill of Sale and Affidavit. 

596. Name.] — A variation in one of the 
Christian names of the grantor of a bill of sale 
between the bill itself & the accompanying 
affidavit, which could not mislead : — Held : to 
be immaterial. — Corbett v. Rowe (1876), 25 
W. R. 59. 

696. Residence.] — The grantor of a bill of sale 
was therein correctly described as of “ No. 37, 
M. Road, Deptford, in the county of Kent,” & the 
attesting witness to such bill of sale was therein 
also correctly stated to bo of “ 2, S. Terrace, IT. P. 
Road, New Cross.” In the affidavit the residence 
of the grantor was described as “ No. 73, M. Road, 
Deptford, in the coimty of Kent,” & the residence 
of the attesting witness was described as ”3, 8. 
Terrace, H. P. Road, New Cross ” : — Held : there 
was not a true description of residence of the 
grantor & attesting witness ther<‘to filed as re- 
quired by 1854 Act. — Murray v. Mackenzie 
(1875), L. R. 10 C. P. 625 ; 44 L. J. C. P. 313 ; 32 
L. T. 777 ; 39 J. P. 663 ; 23 W. R. 595. 

Annotrdiona : — Expld. & Distd. Button v. O’Neill (1879), 4 

O. V, I). 3.')!. Consd. Cooper r, Davis (JH83). h. T. 

831. Folld. Marks r. Dorricjk (1899), 89 li, T. 69. Reid. 

Blount V. Harris (1878), 47 L. J. Q. B. 596. Mentd. Re 

U"oo<l, Ex p. McIIuttle (1878), 10 Ch. 1). 398 ; Barron v. 

Potter, 119151 3 K. B. 593. 

597. .] — A gi*antor was described in a 

bill of sale as “ of ” 28 G. Street, a club of which ho 
was a member. He resided elsewhere & carried on 
business at yet another address. In the affidavit 
of attestation he was described, not as of 28 G. 
Street, but as of his actual rc'sidence as well as of 
his place of business. There was no intention to 
mislead, & no one was misled ; — Held : the bill of 
sale was not invalid, nor its registration defective. — 


Doloini V. Dolcini, [1895] 1 Q. B. 898 ; 64 
L. J. Q. B. 427 ; 43 W. R. 542 ; 11 T. L. R. 344 ; 
16 R. 408, D. C. 

698. .] — In a bill of sale the grantors were 

described as W. D. of 25, B. Road, D.D., of 
93, B. F. Road, & K. of 94, W. Road. In the 
affidavit the addresses wore 23, B. F. Road | 23, 
B. F. Road ; 24, W. Road : — Held : the bill of 
sale was void for misdescription. — ^M arks v. 
Derrick (1899), 80 L. T. 60, D. C. 

599. Occupation.] — A bill of sale was duly 
given & attested by “ J. W., clerk to Mr. T., solr., 
of,” etc. The affidavit of the attesting witness 
described him as “ gentleman ” not as an attorney’s 
clerk ; but the affidavit proceeded to stat^ that 
ho was the witness attesting the execution : — 
Held : the affidavit was insufficient. — Dryden v, 
Hope (1860), 3 L. T. 280 ; 9 W. R. 18. 

E. Omission of Description, 

600. From affidavit — Description in bill.] — A 

bill of sale, which was filed, contained a description 
of the residence & occupation, but the affidavit, 
which was filed with it, did not contain such 
description : — Held : the bill of sale was void. — 
IlAi'TON V. English (1857), 7 E. & B. 94 ; 26 

.T. Q. B. 161 ; 28 L. T. O. S. 231 ; 119 E. R. 
1183 ; sub nom . Walton v. English, 3 Jur. N. S. 
294. 

AniLotations : — Consd. Picards r. Bretz (1859), 1 L. T. 45; 

Brodrick v. Soal6 (1871), L. H. 6 C. P. 98. Distd. Jones 

V. Harris (1871). 41 1.. J. 0. B. 6 ; Biitl^m v. O’Neill (1879). 

4 1*. D. 354. Reid. London & Westminster Jjoan & 

Discount Co. r. Clmsc (1862), 12 C. B. N. S. 730. Mentd. 

Edwards v. EnffUsh (1857), 3 Jur. N. S. 934. 

601. ,] — The attestation of the exe- 

cution of a biU of salf? purported to be by “ I. S., 
clerk to F. L.” The affidavit filed with it, com- 
mencing, ” I, I. S., clerk to F. J^., of,” etc., stated 
tha.t» he was present, & saw the bill of sale executed, 
& was signed T. S.” : — Held : by reasonable 
inference, the attesting witness to the execution 
of the bill of sale & deponent were the same person, 
& the affidavit contained a description of the 
residence & occupation of the attesting witness as 
required by 1851 Act, s. 1. — Routii v. Roublot 
(1859), 1 E. & E. 850 ; 28 L. J. Q. B. 240 ; 120 
E. R. 1129; stih om. •Roublot v. Boutell, 33 
L. T. O. 8, 121 ; 5 Jur. N. 8. 548; sub nom. 

Boutill V. Roublet, 7 W. R. 414. 

Annotations : — Distd. Picknrd r. Bretz (1859), 5 II. & N. 9. 

Consd. Jones v. Harris (1871), L. R. 7 Q. B. 157. Distd. 

sale is not a fatal defect, the affidavit 
being made out of ct.—OuNNiNOHAM 
V. Morse (J887). 20 N. S. R. 110.— 

CAN. 

600 iii. -.] — An affidavit under 

1854 Act, 8. 1, omitted the description 
of the residence & occupation of one 
of the attesting ^^Itnesses to the bill o 
sale : — Uehl : the hill of sale was, by 
reason of such omiBsion, rendered void 
as against an execution ei*edltor. — 
Fonrlanquev. Lee (1858), 7 l.C. L. H. 
650 ; 10 Ir. Jur. 224.— IR. 

600 iv. Descriptiofi in bill .} — An 

affidavit filed under Act No. 141, s. 2, 
did not on the face of it deserll>e the 
resideiKM^ or occjupation of an attesting 
witness & contained no reference to 
the addition or description siihscribed 
in the bill of sale. In the heading of 
the affidavit the witness gave his 
addition as “ gentleman ” & his 

residence os ** Melbourne ** : — Held : 
the bill of sale was void as against an 
execution under process or law. — 
Nathan v. Naylor (1863), 2 W. & W. 
263.— AUS. 

600 v. affidavit 

omitted to state the occupation of the 
grantor : — Hdd : as the affidavit re- 
fori'cd In terms to the instmznent 

h2 
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696 i. Name.] — The grantor’s name 
was Catlp ; in the affidavit lier name 
was spelt Kat.lp, Sc the name was 
entered In the register under the letter 
K. The name was by an altemtloii 
made at time of execution correctly 
stated bi the original & copy bill of 
sale: — Held: this did not invalidate 
the bill of sale against the official 
assignee of the grantor. — lie. Caitp 
(1912), 12 S. R. N. S. W. 552.— AUS. 

606 1. Residence,] — Qu.: whether a 
bill of sole can be referred to, in ()rder 
to Hupplomeut tho descriptions of the 
residences given in tho affidavit, whore 
they contradict those given in the bill 
of sale. — Re. Campbell, James v, 
Maokkn (1878), 66 L. T. Jo. 139.— 
IR. 

666 ii. .] — In a bill of sale the 

grantor was described as being of 
Burnley Street, Kiohmond, near Mel- 
bourne in the colony of Victoria ; in 
the affidavit she was described as 
rosidiug at Drummond Street, Coulton : 
— ReM : tho variation made the filing 
of the bill of sale bod. — Anderson 
V. Watson (1891), 17 V. L. R. 263. 
—AUS. 


699 i. OceupaUmi .] — ^A bill of sale 
described the oocupation of the grantor 
as being a ** siiirit i*etailer,” but tlit^ 
affidavit- filed on registration slated 
that he was a “ trader ” : — ReM : 
tho description in the affidavit might 
be supplemented by reference to the 
tlescriptlon in the bill of sale. — J ames 
V. Maoken, Re Campbell (1878), 12 
I. L. T. 161.— IR. 

699 ii. -.] — In a bill of sale the 

occupation of tlie grantor was described 
as married woman, carrier, & in the 
affidavit of duo execnitlon she was 
described as being of no occupation, 
but about to enter into business as a 
carrier : — Held : such a variation made 
the filing of the bill of sale bad. — 
Anderson v. Watson (189J), 17 

V. L. R. 263.— AUS. 

PART V. SECT. 5, SUB-SECT. 6. 

“*E* 

600 i. From ajUdavit ] — The wont of 
deponent’s addition is no objection to 
an affidavit made for registration of a 
chattel mtge. — B rodie v. Huitan 
(1858), 16 V, C. 11. 207.— CAN. 

600 ii. .]“-~The omission of tho 

occupation of deponent from the body 
of the affidavit accompanying a bill of 
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Sect, 6. — Registration: Svb-seci, 5, E,; Svib-sects. 

6, 7 dt 8.] 

Button V. O'Neill (1879), 4 C. P. D. 354. Consd, Blaiberg 

V. ParJke (1882), 10 Q. B. D. 90. 

602. .] — The affidavit accompanying 

a bill of sale under 1864 Act must contain, in itsefi 
or by refei‘ence, a description of the residence & 
occupation of the grantor, & it is not enough to 
state that he is the person mentioned in the bill 
of sale, unless it is averred that he is truly described 
therein. — ^Pickard v. Brbtz (1859), 6 H. & N, 9; 
29 L. J. Ex. 18 ; 167 E. B. 1079 ; stib nom, Picards 
V. Brbtz, 1 L. T. 45 ; 5 Jur. N. S. 1131 ; 8 W. R. 90. 
Annotaiimn : — Folld. Drydeu v. Hope (1800), 3 L. T. 280. 

Consd. Jones v. Harris (1871), L. R. 7 Q. D. 157. Distd. 

Button V. O'Neill (1879), 4 0. P. D. 364. Consd. Blaiberg 

V. Parke (1882), 10 Q. B. D. 90. Retd. Banbury v. White 

(18(13), 2 H. & C. 300. 

608. .] — An affidavit of an attesting 

witness of a bill of sale in the following form : 

“ The paper writing hereunto annexed is a true 
copy of a bill of sale, bearing date, etc., & made 
between W. T., of, etc., of the one part, & G. S., 
of, etc., of the other part,” f ollot^dng the description 
in the bill of sale, is a sufficient description by 
deponent of the residence, etc., of the parties. — 
WiLCOXON V. Searby, Foulger V. Taylor (1860), 

6 H. & N. 202 ; 29 L. J. Ex. 154 ; 1 L. T. 481 ; 24 
J. P. 167 ; 8 W. R. 279 ; 157 F. R. 1 157. 

Annotation: — Mentd. Hughes v. Smallwood (1890), 25 

Q. B. D. 306. 

604. .] — The attesting witness to an 

instrument within 1854 Act was clerk to an 
attorney at the time of its execution, & was 
described as such in the attestation clause. The 
affidavit filed with the bill of sale on registration 
was made by the attesting witness. & after verify- 
ing his signature to the bill of sale as attesting 
witness, described him as a gentleman residing at 
No. 3, B. Road, Brixton : — Held : the affidavit 
was insufficient, inasmuch as it did not, cither 
directly or indirectly, by reference to the bill of 
sale, contain a description of the occupation of the 
attesting witness, the bill of sale was void as 
against an execution creditor. — ^Brodrick v. Scale 
(1871), L. R. 6 C. P. 98 ; 40 L. J. 0. P. 130 ; 23 
L. T. 864 ; 1 9 W. R. 386. 

Annotaiiona : — Consd. JonoH v.^Harrls (1871), L. B. 7 Q. B. 

157, Refd. Blaiberg v. Parke (1882), 10 Q. B, I). 90. 

605. .] — In the affidavit filed with 

a copy of a bill of sale, deponent stated “ that the 
paper writing hereimto annexed is a true copy of a 
bill of sale made by I. A.,” & “ that I. A. resides 
at D. Lodge, & is an auctioneer.” By the copy of 
the bill of sale annexed to the affidavit, I. A. was 
described as “of D. Ix)dge, in the parish of 
Llanarthney, in the county of Carmarthen, 
auctioneer,” which was the true residence ; — 
Held: the description in the affidavit of the resi- 
dence was not sufficient, but the copy of the bill 
of sale, in which the situation of the residence was 
stated with particularity enough to guide any 
inquiry as to the identity of the individual, might 
be referred to, in order to explain & supplement 
the description given by the affidavit. — Jones v, 
Harris (1871), L. R. 7 Q. B. 157 ; 41 L. J. Q. B. 

6 ; 25 L. T. 702 ; 20 W. R. 143. 


Annoiati(ynB Murray 

10 C. P. 626 : Re Wood, Rx p. MoHattio (18781, 10 Oh. D, 
398. Distd. Button v. O'NolU (1879), 4 C. P» B* 364, 
Consd. He Parker, Exp, Charl^ CJoss Advance & Deposit 
Bank (1880), 10 Oh. D. 35. Refd. Re Bent, Ex p. Mac- 
kenzie (1873;, L. J. Bey. 25. 

606. — An insufficient description 

of the attesting witness to a bill of sale contained 
in his affidavit registered therewith may be cured 
by reference to a sufficient (iescription of him in 
the att'Cstation clause of the bill of sale . — Re Bent, 


Ex p, Mackenzie (1878), 42 L. J. Bey. 25 ; 28 
L. T. 486, L. J. 

Annotations ••-—Consd. Re Parker, Ex p, Oharing Cross 
Advance &; Deposit Bank (1880), 16 Ch. D. 35 ; Blaiberg 
V, Parke (1882). 10 Q. B. D. QO. Mentd. Rc Softley, Exp, 
Winter (1876). 24 W. R. 68. 

607. .] — The execution by the grantor 

of a bill of sale, which required registration, was 
attested by two witnesses, & contained a description 
of the residence & occupation of each witness. 
The affidavit filed with the bill contiiined a descrip- 
tion of the residence & occupation of only one of 
the attesting witnesses : — HAd : the affidavit was 
not sufficient, since it did not contain a description 
of the residence & occuT>ation of “ every attesting 
witness.” — ^PicKAitD V, Marriage (1876), 1 Ex. D. 
864 ; 45 L. J. Q. B. 594 ; 36 L. T. 343 ; 24 W. R. 


886 . 


Annotedions : — ^Refd. Blaiberg v. Parke (1882), 10 Q. B. D. 

90. Mentd. Oibbonn v. Hickson (188.6), 55 L. J. Q. B. 119. 

608. .1 — The grantor of a bill of sale 

lived & carried onhusiness at A., & had two other 
places of business. There were goods comprised 
in the bill of sale at all throe places, & the throe 
addresses were stated in the bill of sale. 'J'he 
affidavit filed with the bill of sale stated that (he 
grantor resided at A., but did not mention the 
other two places of business : — Held : tiie descrip- 
tion of the gi*antor’s residence in the affidavit was 
sufficient, — Greenhami’. Child (1889), 24 Q. B. D, 
29 ; 59 L. J. Q. B. 27 ; 61 L. T, 563 ; 38 W. K. 94, 
D. C. 


Anrudation ;—Refd. Barron v. Potter (1014), 84 L. J. K. B. 
751. 


609. From body of affidavit — ^Description in 
introductory part.] — The affidavit filed on registra- 
tion of a bill of sale contained in the introductory 
part describing deponent an accurate description 
of Ills residence. The body of tlie affidavit con- 
tained the following statements : “I (deponent) 
was present & saw the grantor of the bill of saU^ 
duly execute the bill of sale on Dec. 15, 1881. The 
name subscribed to the bill of sale as that of (Jie 
witness attesting the duo execution thereof is in 
the proper handwriting of this deponent. I am a 

Rolr. of the Supreme Ct., & reside at ” ; there 

being thus no description of the residence of the 
attesting witness in the body of the affidavit : — 
Held : the affidavit was sufficient in respect of the 
description of the residence of the attesting 
witness, as (1 ) the body of the affidavit sufficiently 
incorporated by reference the description of the 
residence of the attesting witness contained in the 
introductory part, & (2) it was sufficient that 
the description of the occupation & residence of the 
attesting witness should be foimd in the intro- 
ductory part of the affidavit. — Blaiberg v, Parke 


iteelf, in which the occupation of the 
deponent wan stated, 5th B. 8. N. S. 
(c. 92), s. 4, was complied with. — 
SMITH V, McLean (1892), 21 S. C. R. 
355. — CAN. 

h. dr 6iK.] — Whore neither 

the bill of sale itself, nor the affidavit, 
gave the residence & occupation of the 
second subscribing witnosH : — Held: 
the registration of same was invalid. 
— Re O'Connor (1856), 1 Ir. Jur. 198. 
— IR. 


registration of 
a chattel mtge. is not rendered void 
by reason of the witness' address & 
occupation being omitted after his 
signature to the deed, & also in the 
body of the affidavit. — Oommeroial 
Bank op Manitoba v, Febrbnbach 
(1900). 4 Terr. L. Li. 336.— CAN. 

609 i. From body of aFldavii De- 
scription in introductory part.] -An 
affidavit under Act No. 141 of the 
attesting witness to the execution of 


a bill of sale did not in Its swearing 
part contain a description of the 
occupation of the witness but did in 
its heading give such description : — 
Held : the affidavit did not give either 
in itself or by reference to the attesta- 
tion clauBO the Information or oath 
required by the Act & the bill of sale 
i was void as against a person entitled 
to Impeach it. — ^McCullough v. Har- 
FOOT (1863). 2 W. ft W. 267.— AUS. 
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(1882), 10 Q. B, D. 90 ; 52 L, J. Q. B. 110 ; 48 
L. T. 811 ; 31 W. E. 240. 

From attestation clause — ^Description In affidavit.] 

— See Nos. 173, 474, ante. 


SuB-SBcrr. 6 . — ^Tuanspbiis on Assionments. 

See Part VII., Soot. 3, 'post 


Sub-sect. 7. — Local Beoistuation. 

See 1882 Act, s. 11. 

610. Omission of registrar to transmit abstract 
of bill to county court — Whether bill avoided.] — 

The omission of the registrar of bills of sale to 
t-ransmit an abstract of a registered bill of sale to 
the registrar of the county ct. within thf) district 
of which the chattels cnuineratod in the bill are 
situated, does not avoid t]»e bill. — Trindeu v, 
Raynou (1887), 50 L. J. Q. 13. 422, 1). 0. 


Sub-sect. 8. — Renewal op REoisTitATioN. 

Sec 1878 Act, ss, 11, 14, 23. 

611. What bills — Bill void for want of renewal 
at commencement of 1878 Act.] — Held : a bill of 
sale, void for want of renewal of rcigisl-ration at 
the commencement of 1878 Act, could not be re- 
newed under s. 14 of that Act. — Askew v, Lewis 
(1883), 10 Q. B. 1). 477 ; 1 Cab. & El. 3d ; 48 L. T. 


634 ; 31 W. B. 567 ; avb nont. Lewis v. Driscoll, 
47 J. P. 312. 

Annotations : — Apprvd. lie Emory, Ex p. Chief OfHcial 
Receiver (1888), 21 (L B. D. 405. ^fd. lie Parsons, Ex p. 
Furber, [1893] 2 Q. B. 122. 

612. .] — ^Where a bill of sale was, at 

the commencement of 1878 Act, void for want of 
renewal of registration : — Held : the time for 
renewal could not bo extended under s. 14 of that 
Act. — Re Emery, Ex p. Chief Official Receiver 
(1888), 21 Q. B. D. 405 ; 57 L. J. Q. B. 629 ; 37 
W. B. 21 ; 4 T. L. B. 701, C. A. 

Annotation: — Consd. lie Parsons Sc Furbor (189.3), 02 
L. j. Q. B. 365. 

618. By whom — Assignee from grantee.! — 

Held : 1866 Act, s. 4, was eq^ually imperative when 
the grantee, before the period for ronew^, assigned 
his interest under the bill of sale to a third person, 
& the assignee, if the registration waa not renewed, 
had no title as against an execution creditor. — 
Kahei' V, Kosher Meat Supply Assocn. (1877), 
2 Q. B. D. 361 ; 46 L. J . Q. B. 548 ; 30 L. T. 694 ; 
26 W. B. 691. 

Annotations: — Consd. Antonindi «. Smith, [1901] 2 K. B. 
589. Refd. Hopkins v. Gudgeon, [1906] 1 K. B. 690. 

614. Affidavit on renewal — Statement of date of 
original registration — Sufficiency.] — ^Affidavits pre- 
sented at. the office of the masters of the Queen’s 
Bench Ct., for obtaining a renewal of the registra- 
tion of two bills of sale under 1866 Act, stated the 
original registration to have been respectively “ on 
or about Apr. 6, 1858,” & “on July 31, 1801.” 
The former was registered on Apr. 7, 1858, & the 
latter on July 30, 1861, Qu. : whether the 


PART V. SECT. 6, SUB-SECT. 8. 

l. Necessity for renevxtl — Posses- 
sion taken on (iefaulf.\ — When) posses- 
sion has beeti taken under default in 
the mtgo. witiiiu a year from its filing, 
re-flling is not- neeoHsury. — Ross v. 
ELLiorr (1861), 11 C. P. 221.-- CAN. 

m. Saiisfaclhm of inortyaye.,]- 

B., the euslorner of a bank, executed 
a eliattel jiitge, on bis household 
otructs, liy way of collateral secuiity, 
in favour of the l)nnk, which was 
allowed to run into default, whereupon 
t he migees. proceeded to a sale, & 
appointed WT their bailiff for that 
jMirnose, who had the property ap- 
praised iv’ sold it to pUf., a creditor of 
13., by private sale for ^900, & executed 
a bill of sale thereof. PUf. swore that 
13. ow'od him about ^1,000 & he 
thought there was aniidc security for 
the 8900 Sc also additiuual security for 
13. ’s indebtedness to himself, Sc that 
the goods seemed to be worth about 
85,000 ; & without disturbing in any 
way the possession of B., pltf, rented 
the property to him, Sc he remained, 
as he had theretofoi-o been, in jiossos- 
Rion. In order effectually to carry out 
the proposed arrangement with B., the 
bank by special power appointed their 
local manager agent to accept tho 
chattel intge. & ns such agent to make 
the affidavits I'oquli'od to bo made by 
mtgees. : — Held : in the circannstancos 
tho chattel mtge. wa« satisfied quoad 
tho goods, the mtge, could not pro- 
perly bo re-filed; & notwithstanding 
Iho continued poBsossiun of tho mtgor. 
it was not nocessarj' for pltf. to fllo a 
bUl of solo from tho bank to bimsolf in 
oi‘dor to preserve his rights as against 
execution creditors of, or bond fide 
purchnsei-H from, the mtgor. — C aulislk 
V, Tait (1882), 7 A. K. 10.— CAN. 

Act.] — Tho bill of sale having been 
made Sc filed prior to 1899 Act : 
Held : it was validly filed subject to 
the special clause as to tho filing of a 
renewal statament. Sc, tho time pro- 
scribed for tho filing of a renewal 
statement not havlzig elapsed, that tho 
bUl of sale was in no way aflectod by 


such provision. — F raber v. Murray 
(1901), 34 N. S. K. 186.— CAN. 

o. What bills — Under 20 Viet, c. 3 
— Notmortgaffes filed under 12 Viet. c. 3.) 
— Guand Trunk Ry. Ck). v. Lees 
(1860), 9 C. P. 249.— CAN. 

p. S. P. CuLLODEN 1’. McDowell 
(1858), 17 U. C. R. 359.— CAN. 


q. Absolute assignment — 

Delivery of possession .] — A husbaml 
executed a post-nuptial deed of gift of 
chattels in favour (»f his wife, which 
was registered under 55 Viet. No. 23. 
H. 3, but the registratlou wiis not 
renewed within twelve months. The 
gift w’as followed by delivery of 
possession : — Held : being an absolute 
ossigmneiit. Sc not a security for money, 
renewal was not nxiuired by the Act, 
-lie JiUNHTAN (1895), 6 Q. L. J. 182. 
— AUS. 


r. Affidavit on renewal — Necessity 
for .] — Tho affidavit of execution need 
not he repeated, or any copy of it 
filed, on I’e-fUUig, a mtge. — Beaty v. 
Fowler (1852), 10 U. C. R. 382.— 
CAN. 


8. .1 — No affidavit is 

necessary to verify the statement of 
the mtgoe.*s interest requimd by tho 
Act on re-filing. — ^Armstronci v. Aus- 
MAN (1854), 11 U. C. R. 498.— CAN. 


t. Jiefore whom aa>orn.l — A 

notary public in Quebec has no power 
to take an affidavit on ronew^al. — 
Reynolds v. Williamson (1875), 25 

C. P. 49.— CAN. 


V. Sufficiency of expressions 

in.}— R. S. M., 1902 (c. 31), s. 20. is 
sufficiently oompUed with by tlie use 
of the expression ** kept on foot '' In 
tho mtgee.'s affidavit for renewal of a 
chattel mtge., instead of the words 
“ kept alive ** used in that sect., as the 
two expressions moan tho same thing. 
—Wallace v. Scoit, Gat4Ukaitti v. 
Hco'rr, Roper i\ Scon’ (1907), 5 
W. L. R. 341 ; 16 Man. L. R. 594.— 
CAN. 


a. Who may make — Agent.] 

— The affidavit required by Act No. 
657t 8. 13, to be made Sc filed every 


year to keep alive a bill of sale, must 
be made by tho person cnlilJed to tho 
money secured. Sc cannot be made bv 
the attorney under power of such 
person. — Martin v. Blaaures (1878), 
4 V. L. R. 498.— AUS. 

b. Principal officer of 

company ' -‘State.me.nl of authority ci> 
kruiwledgc.}— Under Bills of Sale & 
Chattel Mortgage Act, s. 10, as enocteil 
by 3 Edw. VII., e. 7, s. 30, tho affidavit 
required upon tho renewal of a chattel 
mtge., whore the mtgees. are an 
incorporated co., if made by the 
prosideiit, vice-president., manager, as- 
sistant manager, secretary, or treasui’er 
of the CO., need not state that tho 
deponent is authorised by rt'solutiou 
of the diroctoi’s in that behalf, nor 
that he is aware of the circumstances 
connected with tho mtge. Sc has pt^rsonal 
knowledge of the facts deposed to ; 
the words “ officer or agent ” being 
confined in their application to an 
officer or agent who is not one of the 
principal officers above enumerated. — 
Universal Skirt Manufacturing Co. 
V. Goumley (1908), 17 (). L. R. 114 ; 
11 O. W. R. 1110.— CAN. 

c. Amount due incorrectly 

stated 171 .] — Where a bill of sale has 
boon duly filed, but tlio subsequent 
annual affidavit of tiio amount duo 
upon it, required by Act No. 557, s. 13, 
states the amount lucorrcctly, the bill 
of sale becomes absolutely void. — 
Black v. Zevenboom (1880), 6 V. L. R. 
473.— AUS. 

d. Failure to flic — Effect of.] 

— Though a bill of sale Is made null & 
void by failure to file tho prescribed 
affidavit of renewal, the grantee may 
recover the debt from tJic grantor, 
upon an independent covenant to pay 
contained in the same deed. — T idyman 
V, Collins (1878), 4 V. L. R. 478. — 
AUS. 

e. Sufficiency of reneival staiejnerU 
— Where supplemented by affidavit .] — 
The statement annexed to the affidavit 
filed with tho copy of mtge., did not 
give distinctly all the information 
required by the Aot, but the affidavit 
Sc statement together contained all 
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Sect, 5. — Re giafr ation : Suh -sect, 8 .] 

affidavits were sufficient . — Be Bills op Sale Act, 
1860, Needham to Johnson, Taylor to Bent- 
ley (1867), 8 B. A S. 190 ; 15 L. T. 467 ; J5 W. R. 
346. 

616 . Statement of grantor’s true residence 

— ^Residence wrongly described in original bill.] — 

The affidavit ou the re-registration of a bill of sale 
must state the residence of the grantee as it was 
stated in the bill of sale, even though it was there 
erroneously stated. 


In a bill of sale the grantee was described as of 
Boldock in the county of Hereford,” her residence 
really being at Baldock in the county of Hertford. 
The "bill of sale was registered & was re-registered 
within five years. The affidavit made on the 
re-registration stated only the true residence of the 
grantee : — Held: B. 8. Act, 1878, s. 11, had not 
been complied with . — He Morris, Ex p, Webster 
(1882), 22 Ch. D. 136 ; 62 L. J. Ch. 376 ; 48 L. T. 
295 ; 31 W. R. Ill, 0. A. 

AmwUdion ; — Mentd. Tuck v. Soutlieni CountloH Uopoult 
Dank (1889), 42 Ch. 1). 471. 


that was necossary : — Held sulflclent. 
— Walkeb®. Nilks (1871), 18 Or, 210. 

—CAN. 

f. .]'~IIcld: on the 

renewal of a chattel intgre. the state* 
meut & affidavit may when they refer 
to each other & are meant to bo read 
to^rotlier, be so read ; He that if tojret tier 
tliey contain (»lio particulars renuired 
by the statute the renewal is sutHcient. 
— B.\hufsr V. Mauouan (1877), 42 
U. C. R. 134.— CAN. 

g. .] — Where the state- 

ment & affidavit filed upon renewal of 
a chattel mtgo.. when read together, 
give all the Information required by 
R. H. O. 1877 (c. 119), s. 10. the 

renewal is sufllclent. 

Tlie statement was that “ the 
interest of the mtgee. in the goods 
described In the mt-ge., of which the 
annexed is a true copy, & made by 
C., &, dated Mar. 13, 1876, is as follows : 
The uimmat still due to me, 8., on said 
mtge. for principal is <?200.” The 
mt^co.'s affidavit stated that the 
above statcuuent was correct & true, 
that the mt«e. had not been assigned 
by him, Kc was not kept on foot for any 
fraudulent ptirposc : - Held : sufficient. 

The copy filed gave the date of the 
mtge. as Mar. 13, 1877, instead of 
1876 : — Held: iuiniat-erial, as the 
mistake could have misled no one. — 
Sloan v, Mauohan (1878), 3 A. R. 
222.— CAN. 

h. .] The objection 

taken to the validity of a ebattcl 
mtge. was,, that tiie renewals were not 
sufficient, in that (1) they were not 
signed by the mt>goe., & (2) were not 
upon their face sufficiently explicit in 
regard to the payjnents made. On 1-lie 
back of each staf/omenl was an affidavit, 
signed by the mtgee. &; sworn by him, 
referring to the statement upon which 
it was indorsed : — Held : this might 
bo read as iiart of the stat.emont & 
being so read showed the statement 
to be that of the mUfee., which was all 
that R. 8. O. 1897 (e. 148), s. 18, 
required. — C hkistin v. Chkistin (1899) , 
1 6. L. R. 634.~-~CAN. 

k. As to iderUification of 

mortgage,] — It is immaterial that a 
renewal statement, does not contain 
the surname of tlio mtgee, or tlie 
additions of the nitgor. & mtgee. so 
long as the mtge. referred to in it can 
be identified. — RoiJEits Lumrkk (’o. v. 
Dunlop (1914), 30 W. L. R. 209 ; 

7 W. W. R. 976 ; 20 D. L. R. 154.— 
CAN. 

l. — Uy assignee for benefit of 
creditors.] — A renewal statement. In 
itself in proper form, alleging title 
through the assignment for the benefit 
of creditors, is sufflolent. — F leming v. 
Ryan (1893), 21 A. R. 39.— CAN. 

m. /nelnsion of improper 

charge.] — The statement contained an 
item of $2.25, as paid for ro-filing, 
whlcli the mtgee. liad no right to 
charge : — Held : the re*illing was not 
thereby avoided. — W aijckr d. Nileh 
( 1871). 18 Or. 210. - CAN. 

n. As to paymcnlH made, d’’ 

amoutU due.] — A renewal statement 
was as follows ; H. the only autho- 
rised agent of F. & C. mtgee. ^s named 
in the chattel mtge. of which tlic 


hereunto annexed copy of chattel 
mtgoo. Is, I verily believe a true copy 
as liereby state, that I am well 
liorniaintod with all the circumstances 
oonnoetod with the said original chattel 
mtge., 8c that the said F. 8c C. claim 
interest in the property claimed & 
described In said chattel mtge. as 
mtgees. thereof, that the wliole prin- 
cipal sum of £ named in said 

mtge. is still due to said mtgees. & 

unpaid together with £ for Interest 

making in all £ the said mtgor. 

has made no payment on account of 
either principal x interest : — Held : a 
sufficient compliance with Con. 8tat. 
U. C. (c. 48), s. 10. — Saultkk v. 
CARttUTllERS (1863), 9 U. U. L. J. O. 8. 
158.— CAN. 

o. .] — The statement of 

payments made did not sot forth in 
detail the date & amount of each 
payment made, but only the total sum 
paid. It wont «m to .sUite “ that no 
payments J»avo been made upon the 
said mtge.** ; but it clearly showed 
that pajinent. of a certain sum had 
boon made on account of tlu? interest 
& no other payments : — Held : suffl- 
elont under li. S. O. 1897 (c. 148).— 
ClIRlSTIN V. Ohrjbttn (1899), 1 (). L. R. 
634.— CAN. 

interest of mortgagee 

not sufficiently shovm.] — Statement, of 
amount still due from the mtgor. 
named in the original bill of sale by 
way of mtge., of which tlie annexed is 
a true copy : that is to say, $212 for 
principal, & the sum of $12.50 for 
interest, amounting in the wliolo to 
the sum of $224.50 ” : — Held : not to 
sufficiently exhibit the interest of the 
mtgee. iu the goods claimed, nor sliow 
the principal 8c interest duo thereon. 
— O’Halloran u . 8iTJ>i (1862), 12 

C. P. 465.— CAN. 

.] — The state- 
ment on the renewal of a chiiltel mtge. 
was merely : “ K. in accoiml with M.” 
(the mtgee.) ; & then, “ To amount 

of money secured by chattel mtge., 
$2,200 ; interest thereon for one year 
at the rate in said mtge. named, 
$264 : $2,164.*' The mtgee. 's affidavit 
stated that she was the mtgee. ; 
that the above statement showed her 
interest in the property claimed by 
virtue of tlie said mtge. ; that “ as 
appears from the said statement, there 
will he due 8c owing to mo this de- 
ponent, on Feb. 6 next, from K. 8. R., 
the mtgor., etc., the sum of $2,464, 
being the $2,200 mentioned therein, 
8c $264 as the interest thereon, under 
the terms of the said bill of sale," etc. : 
that no payment on account of either 
principal money or interest had been 
made to her or l.o any one ou her 
behalf : “ that the said statement is 
correct " ; & that the said mtge. had 
been kept ou foot for the purpose only 
of securing the payment of f.ho money 
owing to the deponent by the terms 
thereof, 8c not for any fraudulent 
purpose ; —Held : the statement & 
affidavit were iiisullleient, as tin' state- 
ment neither sliowed the liit4ireHt of the 
mtgee. in the property edaimed, nor a 
full statement of the amount due for 
principal & interest, nor did the 
affidavit allege tliat the statement was 
true, OH required by 0. 8. U. C. (c. 46), 
s. 10 ; 8c that if the affidavit could be 


looked to iu support of the statement, 
it was insufficient for that purpose. — 
Reynolds v. Williamson (1875), 25 

a. P. 49.— CAN. 

r. Second renewal. 1 — 

The first renewal statement showed all 
the payments made during the year & 
the total amount duo ; the subsequent 
renewal stafemont began wltli the 
total amount due in the pretseding 
statement, & did not repeat the pay- 
ments there set out & credited : — 
Held : Huffloient.— Rooerh v. Mar- 
shall (1903), 24 P. L. T. Occ. N. 172 ; 

7 O. L. R. 291 ; 3 O. W. R. 327.— 
CAN. 

8. Interc8l.]-~~A state- 

ment made on Jan. 28, stated the 
amount duo for interest os it would 
be on f.ho 31st, the day of re-fillug : — 
Held : no objection. — Fraser v. Dank 
OK Toronto (I860), 19 U. ti. R. 381. 
—CAN. 

t. state7n€nt filed after assign- 

merU.] — A chattel mtge. does not cease 
to be valid as against creditors, etc., 
if otliorwise regularly renowetl, boeatiso 
a renewal statement, made 8c verified 
by the mtgee. before an assignment by 
bin> of the mtge., is not filed imtil after 
such assignment. — Daniel Daniel 
(1898), 29 O. R. 493.— CAN. 

a. Time for renewal.] — Whore a 
mtge. was re-filed forty-seven days 
before a year from the first filing, it 
was held insufficient, the sUitut,e 
r(!(niiring that such re-fllirig shall take 
place “ within thirty days next, pre- 
ceding ” the expimtlon of cme year. — 
Deaty u. Fowlb:r (1852), 10 U. C. ii. 
382. — CAN. 

b. .J — Held: where tin* first 

filing was on May 15, 1852, a re-filing 
on May 14, 1853, was oloa.rly in time. 
—Armstrong a. Aus.man (1854), 11 
U. a. R. 498.— CAN. 

c. Computation of .] — A chat- 

tel mtge. was filed Aug. 12, 1886, 8c 
regisfxired at 1.10 p.m. of that day. A 
renewal was l•cgiHtel•od at 11.49 a.m. 
Aug. 12, 1887: — Held: the renewal 
was filed within one year from the 
date of the filing of Die original mtge. 
as provided by N. W. Ter. Ord. No. 5, 
1881, s. 9. 

In computing the time mentioned 
In this sect., the flay of the original 
filing shofild be excluded, & t he mtgee. 
would have had the whole of Aug. 12, 
1887, for filing renewal. — Thomson v. 
Quirk (1889), 18 8. C. R. 695.— CAN. 

d. .j — In computing the 

year within which the i*enowal of a 
chattel m(gt). must bo filed under 
R. 8. O. 1897 148), s. 18. the day 

on which the mtge. was filed is to be 
excluded. — McCann Milling Co. v. 
Martin (1907), 10 O. W. R. 681. 1063 ; 
15 O. L. R. 193.— CAN. 

e. Effect of delay.] — Pltf. held 

a chattel mtgo. made by one Q., 
which was dated May 9, 1879, & fllea 
May 13. Dofts*. mtge. from the same 
mtgor. was dated in the Dee. following. 
On Apr. 12, 1880, pltf. mailo affidavit 
of the amount due up to Apr. JO, 8c 
i*o-flled the mtge. under R. S. O. 
1877 (o. 119), s. 10. Defts*. landlords 
of the mtgor. illegally distrained for 
I’out, whereupon pltf. brought trover for 
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Part V. — Statutory Requirements. 


61 6. Extension of time for renewal — Discretion 
of court.] — In 1875 a post-nuptial settlement was 
executed & registered as a bill of sale. In 1880 
it was re-registered, but owing to inadvertence the 
registration was not renewed in 1885. Upon the 
omission being discovered, application was made 
to a judge in chambers, & in Oct,, 1 880, leave under 
1878 Act, s. 14, to renew the registration was 
granted. In Nov., 1886, the settlor became bkpt. 
By an error in the affidavit filed in accordance with 
s. 11 upon the renewed registration in Oct., 1886, 
such registration became void. Upon that being 
discovered in Feb., 1887, the trustees of the settle- 
ment applied ex p, to the same judge to allow the 
en*or to be amended & the register rectified. An 
order was made to that effect, the judge stating 
his intention to be that the parties shoiild be put 
back in the position they would have been in in 
Oct., 1886, had no mistake been made. Upon an 
application by the settlor’s trustee in bkpcy. to 
discharge or vary the order for the benefit of the 
creditors : — Held : s. 1 4 conferred full power upon 
the judge in his discretion to grant leave to renew 
the registration . — Re Dobbin’s Settlement (1887), 
56 L. J. Q. B. 295 ; 57 L. T. 277 ; 3 T. L. K. 539, 
D. C. 

Annotaium :■ — Consd. Rc Parsons, Ex p. Furber, [1893] 2 

0. B. 122. 


617. ^Trustee In bankruptcy having acquired 

vested right.] — ^After the time had expired for re- 
newing under 1878 Act, s. 11, the registration of a 
bill of sale, & before any application had been made 
under s. 14 to rectify the omission, the grantor of 
a bill of sale was adjudicated a bkpt., & his estate 
vested in lus trustee in bkpcy. : — Held : the time 
for registration of the bill of sale could not be 
extended under s. 14, so as to defeat the vested 
rights of the trustee in bkpcy. — Re Pahsons, Ex p. 
Furber, [1893] 2 Q. B. 122 ; 62 1.. J. Q. B. 365 ; 
68 L. T. 777 ; 41 W. R. 468 ; 9 T. L. R. 375 ; 37 
Sol. Jo. 383 ; 4 R. 374, C. A. 

Annotationa : — FoUd. Rc Abrahams, [1902] 1 Oh. 695. 

Consd. Re Spiral Globe. [1902] J Ch. 390. Reid. Re 

Ehrmann, Albert v. Ehrmann, [1906] 2 Ch. 697. 

618. Omission to renew — Whether bill void for 
ail purposes.] — The eff ect of omitting to renew the 
registration of a bill of sale within five years after 
its execution is, since the passing of 1882 Act, to 
make such bill of sale whoUy void, oven as between 
grantor & grantee.— F enton v. Blythe (1890), 25 
Q. B. D. 417 ; 50 L. J. Q. B. 689 ; 63 L. T. 634 ; 
30 W. R. 79, D. 0. 

SeCt further f Part VI., post. 

619. Duty of master.] — The duties of a master 
of the Queen’s Bench (^t. as to the affidavits filed 
on renewal of a bill of sale under 1866 Act, are 


goods h5viod upon l),v thorn &. coritaincd 
in hiB mtgo. : — Held : dofts. wore 
neither credltorB nor HubReqneut pur- 
chaHCTK or mtprooH. witlilii tho statute, 
& therefore could not object to the 
mtge. becHUHe tho affidavit verifying 
the staUunent of the amount due was 
not made witliin tlie thirty days m^xt 
preceding da* expiration of tlie, year. 
Semblc : sncIi affidavit. He staloment 
should be made within the tldrty dayB. 

-Griffin r, Mi’Kknzie (1881), 16 
U. C. II. 93.- -CAN. 

f. — • From year to year.] — A 
mtsroo., to I'otuln his priority, must, 
\mder 12 Viet. e.. 71, euiitinuo to re-tlle 
Ills iiitKe. after the first rts-iilliuj: at the 
cud of the first year. — K thwock a. 
Jarvis (18r»9), 9 C. 1’. 156.— CAN. 

tf. N. /’. Bfau>r^nt r. CiiAMi- (1889), 
45 U. V. II. 355.— -CAN. 

616 i. Exienshtn oftiiux for renewal — 
liy order of court A nierrenmy rUjhta .] — 
Where an order is made, uuder Bills 
of Sale Act, to tile a renewal statement 
Hul>He(iuently to date llxe.d by the A(jt, 
& that renewal staUauent is filed, tho 
intge. retains Its validity under s. 25, 
&. is only void as awuiiist. I.hoao wlio 
have ociiuiitid rl^rlits during: the interval 
between the date upon whieli the 
renewal should have been filed & the 
data upon which it waw actually filed. 

A creditor must bciiome on execution 
creditor within tho said period in 
order to acquire any ri^^hts uf^alust 
the mtgoe. — Hooers Lumreu Go. v. 
Dunlop (1914), 30 W. L. B. 209; 7 
W. W. K. 975 ; 20 D. L. II. 154.— 
CAN. 

616 ii. .]— Where a 

judge’s onier exteudiug the time for a 
renewal of a mtge. is made subject to 
the rights of third parties accrued 
because of the omlsBlon to registor tho 
renewal within tho prescribed time, & 
no such rights have accrued at the 
date of the oi*der. tho order is offectivo 
US against croditora of the mtgor. — 
llOYAL Trust Go. v. Castor Town, 
11917] 3 W. W. It. 586 ; 37 D. L. II. 
277.— CAN. 

k. Snmll inaccuracies — Renewal not 
inoalidated.] — An immaterial variation 
between a intge. & tho copy filed does 
not invalidate the iTi-flling. 

A mistake in the copy in the number 
of the lot where tho chattels were : — 
Held ; to bo immaterial. — ^W alker v. 
Niles (1871), 18 Gr. 210.— CAN. 


1. -.]— The fact that tho 

number of a bill of Halo is errono- 
ijusly stated in the affidavit filed on 
tho renewal of registration, does not 
affe<;t its validity. — Re Catip (1912), 
12 «. II. N. S. W. 552.— AUS. 

618 i. Omission to renew — Loss of 
riyht to seiae .] — E. mortgaged a Imrso to 
deft, in Apr., 1864, with a proviso 
t.liat if ht! should attempt to dispose of 
it deft,, might take poseession sell. 
E. did dispose of tho horse to pltf. 
within a few weeks. Tho mtge. was 
not le-tlled, l»iit deft, took another in 
Fob., 1865, for the same money with 
other advances. In July, liaving fii'st 
discovered the sale, he seized under 
the proviso : — Held : having neglected 
t,o re-tilo the mtge. & taken another, 
ho had lost his light to seize. — Courtis 
r. Webu (1866), 25 U. C. II. 576. - 
CAN. 

Hee, further^ Part VII., Sect. 2, post. 

618 ii. Avoid-anec against subse- 

quent purchasers or mortgagee.] — “K.., 
in possession of premises under n lease 
for years, assigned bis term by way of 
mtge. to It. Deft, purchased from H. 
& went into poseession. The assign - 
meut to II. was never re-filed. More 
tijan a year after its original tiling tlie 
unexplred term was sold uuder an 
execution against K., & the purchaser 
brought ejectment : — HeJd : if tho 
mtge. had come within 12 Vict<. c. 74 
it would have been void, not having 
boon kept in force by registry. — 
Frazer v. Lazier (1852), 9 U. C. II. 
679.— CAN. 

618 iii. .] — ^W’^here tho mtge. 

was roglsUu’ed in Aug., 1878, & pltf. 
purchased tho property la Mar., 1879, 

& tho mtge. was not re-filed ; —HeUi : 
pltf. was not entitled, as against deft., 
who took tho property from him In 
Dec., 1879 . — Hodoins v. Johnston i 
(1880), 5 A. K. 449.— CAN. 

618 iv. .] — Sctnblc: a pur- , 

chaser from a mtgee. under tho power j 
of sale oontaiued In a mtge., leaving 
tho nitgor, in possession, is protoidea 
so long as the mtge. under which he 
bought has the protection given it by 
registration ; but when tho term of tho 
mtge. expires, tho pun'-haser Is no 
longer protected, unless ho takes 
actual possession, or procures Sc 
registers a bill of sale from the mtgeo. 
— Carliblk V. Tait (1881), 32 O. P. 
43 ; revsd. 7 A. R. 10.— CAN. 


618 V. Rights of grantor*a 

creditors.]— A. chattel mtge. wliich has 
expired l)y effluxion of time under 
R. S. O. 1877 (c. 119), s. 10, &; has 
not boon renewed, ceases to be valid 
as against all creditors of the mtgor. 
then existing; Sc a sale on default In 
good faith, iimdo by tho mtgee., with 
tho coriKOiit of tho mtgor., though good 
as betwoou the parties to the mt|^., 
only i>asses to the purchaser a title 
subject to tlio riglits of any creditors 
who may take steps to follow tho 
goods.— Barker v. Leeson (1882), 

1 O. II. 114.— CAN. 

618 V). .] — B., being 

indelitod to J., pltf., gave him a rntgo,, 
dated Fcl) 5, 1858, which was tiled 
on tlio 8th & uot Hubso(iuontly I’c-ffled. 
On Eeb. 12, 1858, B. executed an 
assignment to II. for tho benefit of 
rredil-ors, subject to this mtge. On 
Jan. 29. 1859, B. made an ajisoliite 
bill of salt to J. of tho same ‘goods, 
which was filed on Fob. 2, 1859. 

A. , deft., rceovoreil judgment against 

B. on Sept. 12, 1861 : — Held : uo copy 
of the mtge. liaving boon filed witiiin 
thirty tlays ])ofore tlie year expired 
from its ftist filing, it ceased to be 
valid against the creditors of B., or any 
subsoil uent purchaser or mtge. in good 
faith for value. — B oynton y. Boyd 
(1862), 12 G. P. 334.— CAN. 

618 vii. Mortgagee of land.] 

— Tho mtge. was not re-filed wlt.hin 
the year, but within the year, tho mtgor. 
liaving sold tho mortgaged fixtures, 
tlio purchaser gave the mtgeo. a mtge, 
of the aaiiio In substitution of the 
original mtge., containing a recital of 
tJiat mtge., Sc of tlie sale of ttie fixtures 
to him 8ubjt*ct thort>to, & that he had 
obtained an extonslou of time on con- 
dition of giving this mtgo. for tho sum 
unpaid : — Held: tho onilssion tr re-fllo 
did not give tho ratgeo. of tho land 
priority, for he could uot be considered 
a “ subsequent mtgoe. in good faith 
for valuable oonsideratiom,’’ within tho 
statute. — R ose v. Hope (1872), 22 

C. P. 482.— CAN. 

SeCt farther. Part VI., post. 

m. AdmissihilUy in evidence.] 

—A bill of sale, dated July 12, 1879, 
was duly filed on .Inly 28, 1879, & 
registration renewed on July 19, 1880. 
On Feb. 22, 1881, the grantee assigned 
the chattels oompHsod in it to a third 
party who immodiately took possession 
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Bills of Sale. 


SccU 5. — Registration : Svb^sects, 8, 9 <£: 10 ; Sect, 

Sect, ] ‘ 

zniiiistcrial, &> he has not to inquire whether the 
requirements of the Act have been complied with. — 
Re Bnxs op Sale Act, 1 866, Nbkdham to 
Johnson, Taylok to Bentley (1867), 8 B. A S. 
190 ; 15 L. T. 407 ; 16 W. R. 346. 


Sub-sect. 9. — ^Rectification op Register. 

See 1878 Act, s. 14. 

By extending time for renewal.] — Sec Nos. 010, 
617, ante. 

620. By what court — Court of Appeal.] — The 

Ct. of Appeal has no jurisdiction to rectify the 
register under 1878 Act, s. 14. — Re Morris, Ex p. 
Webster (1882), 48 L. T. 295, C. A, 

Annotation : — Menid. Tuck v. Sou thorn Counties Deposit 

Bank (1889), 42 Ch. D. 471 

621. Removal of copy of bill from file — Affidavit 
defective*] — ^A bill of sale was filed, accompanied 
by an affidavit which was afterwards discovered to 
be defective, & a fresh copy of the bill of sale & 
another affidavit being prepared & filed, application 
was made to the ct. that a memorandum might be 
added to the registration of the second copy, 
showing that the two registrations were in respect 
of the same bill of sale. The ct. refused, but per- 
mitted the first copy to be taken off the file. — Re 
Wright (1856), 27 L. T. O. 8. 192 ; 4 W. R. 617. 

622. What defects can be rectified — ^Error in 
affidavit — On renewal of bill.] — In 1875 a post- 
nuptial settlement was executed &> roistered as a 
bill of sale. In 1880 it was re-registered, but 
owing to inadvertence the registration was not 
renewed in 1885. Upon the omission being dis- 
covered, application was made to a judge in cham- 
bers, & in Oct., 1886, leave under 1878 Act, s. 14, 
to renew the registration was granted. In Nov., 
1886, the settlor became bkpt. By an error in the 
affidavit filed in accordance witli s. 11 upon the 
renewed registration in Oct., 1886, such registra- 
tion became void. Upon that being discovered in 
Feb., 1887, the trustees of the settlement applied 
ex p, to the same judge to allow the error to be 
amended & the register rectified. An order was 
made to that effect, the judge stating his intention 
to be that the parties should be put back in the 
position they would have been in, in Oct., 1886, 
nad no mistake been made. Upon an application 
by the settlor’s trustee in bkpey. to discharge or 
vary the order for the benefit of the creditors : — 
Held: s. 14 conferred full power upon the judge 
in his discretion to rectify the error. — Re Dobbin’s 
Seitlement (1887), 56 L. .1. Q. B. 295 ; 57 L. T. 
277 ; 3 T. 1.. R. 639, D. 0. 

Annotatio7) : — Dbtd. He Parsons, Exp. Furber, [1893] 2 Q. B. 

122. Crewv. Cu7nmmo8 (1888), 21 Q. B. D. 420, overrules 

Re Dohbin*8 Seitltmcnt (A. L. Smith, L.J.). 


623* Omission of description of 

attesting witness.] — Where an affidavit filed, to- 
gether with a bill of sale, with the registrar under 
1878 Act, s. 10, omits a description of the residence 
& occupation of one of the attesting witnesses, a 
judge has no power under s. 14 to order a supple- 
mentary affidavit to be filed supplying those par- 
ticulars, although such omission may be due to 
inadvertence.— Crew v, Cummings (1888), 21 
Q. B. D. 420 ; 57 L. J. Q. B. 641 ; 69 lu T. 886 ; 
30 W. R. 908 ; 4 T. L. R. 772, 0. A. 

Annoiaiiona: — Polld. Uc Parsons, Ex p. Furbor, [18^1 2 
Q. B. 122. Comd. Re Abrahams, 11902] 1 Ch. 695. Reid. 
Sc Spiral Globe, [1902] 1 Ch. 396. Mentd. Rx Johnson, 
[1902] 2 Ch. 101 ; Re Cardiff Workmen’s Cottage Co., 
119061 2 Ch. 627. 


SuB-SEcrr. 10 . — Entry op Satisfaction. 
Sec 1878 Act, s. 15 ; Part VII., Sect. 4, post. 


Sect. 6. — STAMPS. 

See 1878 Act, s. 18. 

624. Whether unstamped bill admissible In 
evidence.] — On an issue to try the property in 
ceHain goods, wliich pltf. claimed under a bill of 
sale, a former bill of sale of the same goods, but 
which had been cancelled, was tendered in evidence 
to sliow that the second bill of sale was given hond 
fide, & not fraudulently. 'J’ho document liaving 
been rejected at the trial, on the gi'ound that it was 
not stamped : — Held : it was properly rejected, 
& was inadmissible without a stamp. — Williams 
V, Gerry (1842), 10 M. & W. 296 ; 2 Dowl. N. S. 
201 ; 11 L. J. Ex. 389 ; 152 E. K. 482. 
yinnotatioji : — Con8d, Smart v. Nokots (1844), 6 Man. & &. 

625. On payment of duty & penalty.]- 

Hrld : Revenue No. 2 Act, 1861 (c. 91), s. 31, did 
not invalidate the registration, otherwise regulai’, 
of a bill of sale not duly stamped, but on imyinoTit 
of the penalty & stamp duty required, the bill of 
sale was available under 1854 Act, s. 1, might 
be received in evidence. — ^Belt.amy v, Saull 
(1863), 4 B. & S. 265 ; 2 New Rep. 355 ; 32 
L. J. Q. B. 366 ; 8 L. T. 534 ; 11 W. R. 800 ; 122 
E R 4 59. 

626. Schedule not annexed to bill & unstamped 
—Whether bill admissible in evidence without 
schedule.] — On the trial of an interpleader issue, 
pltf. tendered in evidence a bill of sale & schedule, 
the former of wliich assigned to him “ all the goods, 
fixtures, household furniture, plate, china, etc., in 
& about a messuage, tenement, & premises, where 
he now resides, & being No. 2, B. Road, O. Iv. Road, 
in the county of Surrey, & the chief articles whereof 
are particularly enumerated & described in a 


of thorn, the intgor. having made 
default. In an action after the 
expiration of 12 moutha from July 19, 
1880, the bill of Bole was tendered in 
evidence, & objected to, on the ground 
that the reglstmtion had not boon 
renewed within 12 moiithfl from July 
19, 1880, as required by Act No. 557, 
8. 13: — IJelfl : such objection was 
untenable. — I^ettit r. Walker (1882), 
8 V. L. K. 72.— AUS. 


PART V. SECT. 6. SUB-SECT. 9. 

621 i. Removal of copy of bill from , 
file — Afildavit defective .] — The affidavit j 
of registration of a bill of sale, imder > 
17 & 18 Viet. c. 55, 8. 1, omitted to 
state the desci'iption & occupation of 


the grantor, & attesting wltncBses. 
An application to have the bill of sale 
& the affidavit of registration taken off 
tlie file, for the purpose of having this 
omission rectified, refused, l<iio proper 
0001*80 lielug to file a now bill of sale 
& affidavit of registration, with on 
indorsement thereon referring to the 
first bill of sale, & to tlie effect t.hat 
each of tlie bills of sale is made for 
the same purpose, & relate to the same 
transaction, but that by reason of an 
irregularity in the affidavit of registra- 
of the first bill of sale, it bud 
become necessary to flic the second bill 
of sale & affidavit of registration. — 
Rc O’Brien (1860), 10 I. C. L. K. App. 
xxxiii. — IR. 

n. Applicaiion to rectify miadc- 


ertption — Interpleader claim pending 
—An order was obtained on au ex p, 
ippllcatlon under Chattels Transfer 
Vet, 1889, R. 12, to i*cctify a iffisdo- 
leription contained in the affidavit filed 
m the registnitlon of a bill of sale at 
i time when an interpleader claim was 
lending t-o try tlie right to the goods. 
Vho hearing of the interpleader summons 
lod lieen adjourned at tlie Instance 
)f tlie bill of sale holder. 'Pho affidavit 
lied in siiiiport of tlie application did 
mt disclose the fact that such pro- 
icediugs were ponding. IJpon niotlou 
jO have the order sot aside : — IIcM : 
ippct. was within his legid rights in 
iiakiug the appll(*ation. — McDermott 
J oNAB, Ex 2 ). Walker (1891), 9 
N. Z. L. It. 722.— N.Z. 



Part VI. — ^Avoidance. 
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cert^n schedule hereunto annexed. * * The schedule 
was in no way annexed to the deed, & was inad- 
missible for want of a stamp : — Held : the bill of 
sale was admissible in evidence without the schedule. 
— Dyejr V. Green (1847), 1 Exch. 71 ; 16 L. J. Ex. 
239 ; 164 E. R. 30. 

627. Whether additional stamp required — In- 
dorsements of description of substituted chattels.] — 


A bill of sale assigned certain horses as a security, 
& also such other horses as might be substituted 
for them in the business of the assignor, provided 
the names & descriptions of such substituted 
horses were indoi'sed : — Held : the indorsements 
did not require an additional stamp, being only 
for the purpose of identification. — ^B aiiker v. 
Aston (1868), 1 F. & F. 192, N. P. 


Part VI. — Avoidance. 


Sect. 1.— DURING TIME FOR REGISTRATION. 

628. Seizure of chattels by execution creditor — 
Before time for registration.] — ^Where a bill of 
sale was given on June 27, & a writ of fi, fa. was 
issued, under which the shcrilf sei74ed on July 5 : 
— Held ; a bill of sale was not invalid by reason 
of its not having been filed, if the effects comprised 
in it were seized before the expiration of the time 
within which it might have been so filed, & the 
person claiming under the bill of sale was not 
prevented from setting it up, & asserting that the 
effects were his, although at the time of seizure 
it had not been filed. — M arplbs v. Hautlejy 
( 1801), 3 E. & E. 010 ; 30 L. J. Q. B. 92 ; 3 L. T. 
774 ; 7 Jur. N. S. 446 ; 9 W. R. 334 ; 121 E. R. 
571. 

Anmttaiione : — Folld. Holllngaworth White (1802), 10 

W. XI. CIO. Consd. Banbury v. White (1803). 2 II. & C. 

300. Refd. Smale v. Burr (1872), L. II. 8 0. l\ 04. 

629. .] — A. executed a bill of sale 

of goods to pltf. on Dec. 31, Defts. levied under 
a fi. fa, on Jan. 4, <te the bill of sale was registered 
on the 10th : — Hold : the bill of sale having been 
registered within the twenty-one days allowed 
by 1854 Act was good as again.st the execution 
creditor. — Holltngswouth v. White (1862), 6 
L. T. 601 ; 10 W. H. 619. 

Annotations :-~ConsA. (3ieiiey v. CourtoiR (1803), 13 

V. B. N. S. 034 ; Jtc Pullinj?, Kxp, Harris (1H72), 8 Ch. App. 

48 ; Hjiialc Burr (1872), L. B. 8 (1. P. 04 ; (Chapman r. 

Knifirht (1880), 49 L. J. Q. B. 425. Refd. ItauiHdeii r. 

Liiptoii (1873), L. B. 9 g. B. 17 ; Lamb, Diiggran & 

Cooper r. Bruco (1870), 45 L. J. Q. B. .538. 

630. Registration defective.] — ^Where 

goods are seized under a fi. fa. witliin twenty-one 
days of the making of a bill of sale, 1854 Act does 
not apply, although the form of registering the 
bill of sale has been gone through, but in a defective 
manner. — BANBrniy v. White (1863), 2 H. & C. 
300 ; 2 New Hep. 286 ; 32 L. J. Ex. 258 ; 8 


L. T. 508; 9 Jur. N. S. 913; 11 W. R. 785 ; 
160 E. R. 125. 

Anmtation : — Distd. Brodrick v. Scale (1871), L. B. 0 C. P. 98. 

631. Bill never registered.] — When 

the goods comprised in a bill of sale are seized 
within tlie time allowed for registration under an 
execution issued against the grantor, the grantee 
is entitled to the goods as against th(3 execution 
creditor, although the bill of sole is never registered. 
— Brignall V. Cohen (1872), 21 W. K. 25, Ex. 
Oh. 

632. .] — ^Ari ab.solute bill of 

sale was made on May 15, 1915, & on May 18 the 
chattels comprised therein were seized in execution 
by the sheriff. The bill of sale was not rt^gistcred 
at any time. The county ct. judge found as a 
fact that the chattels were in the apparent posses- 
sion of the grantor of the biU of sale. On appeal 
to the Di^dsional Ct. it was contended, the point 
had not been taken in the county ct., that the 
seizure of the chattels in execution prevented 
them being in the apparent possession of the 
grantor of the bill of sale, & that, under 1878 Act, 
s. 8, inasmuch as the execution was put in before 
the expiration of the seven days allowed for 
registration, the bill of sale, though unregist(‘r(*d, 
wjis not void as against the execution creditor. 
The Divisional Ct. decided that, notwitlLstanding 
the execution, the chattels comprised in the bill of 
sale were in the apparent possession of the grantor, 
& the bill of sale, being unregistered, was void 
against the execution cr(*ditor; — Held: the X)oiiit, 
not liaving been riiised in the county ct., could 
not be taken on appeal, but there being evidence 
on which the county ct. judge could find as a 
fact that Ujc chattels wei*c in the apparent poss(\s- 
slop of the grantor, his finding could not be 
disturbed. — Sales Agency, Ltd. v. Elite 


part VI. sect. 1. 

o. Issue of execution — lief ore time 
for rcifistratioYir- Delay in rerfistration. ] 
— Au assisnmout of chatlelR was 
regiytorod bofoiv an oxocutlon came to 
the Hhorlff, althoiiprh not until after 
It had iSBued : — Held : the oBsigiimont 
waB not avoided by a delay of eight 
days ill registering it. — B alkwelt. v. 
Beudomk (1858), 16 U. C. K. 203. — 
CAN. 

p. Exemdion in sherifTs hands — 
Before time for registration.] — Held. 
a ft. fa. placed in the Bhorlff’s hands 
between the date of a chattel mtgo. 
Sc its registry would cut It out. — F eb- 
HAN V. Bank of Toronto (1860), 10 
C. P. 32.— CAN. 

q. 8. P, Shaw v. Gault (1860), 10 
O. P.236.— CAN. 

r. S. P. Haiotit «. Mi’Innks (1862), 
11 C. P. 518.— CAN. 

B. J — assignoo is en- 

titled as against a fi. fa. placed in the 
sher ill’s l&ands after the assignment 
has been executed, but before the 


registration. — F eehan v. Bank of 
Tokonto (1860), 19 U. C. U. 474.— 

CAN. 

t. .] — On July 16, M. 

oxocnted a mtgo., which was registered 
on the 19th. On the same day, & 
before (he registration a fi. fa. against 
M. wofl placed in the shorilT’s hands ; — 
— Held : t»he fi. fa. was entitled to 
prevail. — ^MoAI auxin v. MoDougall 
(1853). 10 U. 0. R. 399.— CAN. 

a. .] — Held : before 20 

Viet. c. 3, au execution coining in 
before the filing of an assigniuent was 
entitled te prevail, though a reasonable 
time for tiling might not have elapsed. 
— (Jauhcallkn V. Moouie (1857), 15 
U. a R. 92.— CAN. 

b. .J — Judgment debtor 

oxooutod a bill of sale of Ids goods to 
pltf., & gave him posHcssion at 9 o’clock 
in tho morning. At half-past eleven 
o’clock on ttio morning of same 
day a writ of fi. fa. was lodged by 
deft., a judgment eroditor, in tho hands 
of the shorill for execution on the goods 
of debtor : — Held : tho lodgiug of the 


writ bound the goods from the earliest 
possible hour of the day, & the excoii- 
lioi) creditor had priority over claimant 
under the bill of Hale. — Thomphon v. 
De Ltsha (1881), 2 N. 8. W. L. R. 165. 
— AUS. 

See, further. Execution, cC* also, 
cases on pp. 108, 109, post. 

628 i. Seizure of chattels by execution 
creditor — Before time for registraiwn. 1 — 
A CO. registered In England gave a 
debenture to W. The co. woi*o also 
indebted to M., who issued oxocutiun 
against the co. W.’s debenture was 
not registered under Bills of Sales Act, 
nor under Cos. Act, 1897 : — Held : 
as Bills of Sales Act, s. 3, allowed sixty 
days within wliich to register a bill of 
sale, W. was ontltled to priority over 
M., the sheriff having seized tho goods 
before the expiration of that period. — ■ 
Re King of West Goiji Mining Co., 
Ltd., in Liquidation (1899), 1 

W. A. L. R. 70.— AUS. 

628 ii. .] — The sheriff 

seized under a writ of fi. fa. a mining 
olaini, tho ownership of which was 
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Sect. regintration : Sect. 2.] 

[1917] 2 K. B. 164 ; 86 L. J. K. B. 
1060 ; 117 li. T. 6 ; [1917] H. B. R. 163, C. A. 

Annotation : — R0ld. Gonsky v. Durrell, [1918] 2 K. B. 71. 

688, Bankruptcy of grantor — Before time for 
registration.] — ^Where a bill of sale was executed 
in July, 1870, in accordance with an agreement 
made in Oct., 1808, & the grantor filed a petition 
for liqmdation on the same day, but after the 
execution of the bill of sale, & the bill of sale was 
registered witliin twenty-one days : — Held : the 
title of the holder of the bill of sale prevailed over 
that of the trustee . — Be Broadbbnt, Ex p. 
Homan (1871), L. R. 12 Eq. 598 ; 36 .T. P. 148 ; 
8vb nom. Blackburn v. Homan, Re Broadbbnt, 
39 W. R. 1078. 

Annotatio7i8 : — Expld. Be Fair brother. Ex p. Hardiiigr (1873), 
Jj. K. 15 223. Refd. HoHinshcaa v. Egan, [1913J 

A. C. 564. Mentd. Be Jeavons, Ex p. Mackay, Ex p. 
Brown (1873), 42 L. *1. Bey. 68 ; Jarvis v. Jarvis (1893), 
63 L. J. Ch. 10. 

634. .1 — bill of sale registered 

within the time pi'escribed by 1878 Act, s. 8, will 
sufficiently protect the goods comprised therein, 
notwithst^ding the bkpey. of the grantor in the 
interval between execution & registration . — Tie 
Hewer, Ex p, Kahen (1882), 21 Ch. D. 871 ; 
61 L. .T. Ch. 904 ; 4() L. T. 856 ; 30 W. R. 964. 

.] — See, further, Bankruptcy A Insolvency, 

Vol. V., pp. 783, 784. 


Sect. 2.— AS AGAINST WHAT PERSONS. 

Sec 1878 Act, s. 8. 

635. Only against persons mentioned — ^Liquida- 
tor.] — Tho dii'ectors of a co. registered under 
Cos. Act, 1862 (c. 89), being empowered by their 
articles to borrow on debenture bonds any sums 
“ necessary ** for the business of the co., in Dec., 


1866, issued twenty debentures of iSlOO each, ail 
in the same form, by which they pledged “ the 
property belonging to us for the time being during 
the subsistence of the debenture, with^ all the 
buildings & stock on, & connected with, our 
property. Sc all the receipts & revenues to arise 
therefrom,** & declared that the entire debenture 
loan & interest should be a first charge on “ our 
undertaking & propert-y, & receipts & revenues 
aforesaid.** The business of the co. was to buy 
sell land, to build, buy, & sell houses, to furnish 
houses for hotels, A to carry on the business of 
hotel keepers. A winding-up order having been 
made, the liquidator proceeded to sell certain 
freehold Sc leasehold estate belonging to the co., 
but the purchaser refused to complete unless the 
debenture holders were satisfied : — Held : the non- 
registration of the debentures under 1854 Act did 
not render them void as to the furniture & chattels, 
against the liquidator. 

The case of a liquidator is not witliin the sect. 
(1854 Act, s. 1] (Pagts Wood. V.-C.).— Marine 
Mansions (^o. (1867), L. R. 4 Eq. 001 ; 37 L. J. Ch. 
113 ; 17 L. T. 50. 

Aniru)tatiims : — Apld. Re Oriental Hotolfl Co., Perry v. 
Oriental Hotefe Co. (1871), L. R. 12 Kq. 126. Expld. 
Be Standard Manufacturing Co. (1891), 60 L. J. (3i. 292. 
Refd. He Stockton Iron Furnace C^o. (1879), 10 Ch. D. 
335 ; Be Staffordshire Gas & Coke (^o , [1893] 3 Ch. 523 ; 
G. N. Hy. Co. V. Coal Co-Op. Sue., [1896] 1 Ch. 187. 
Mentd. Be New Clydach Sheet & Bar Iron Co. (1868), 
L. R. 6 Eq. 514 ; lie i^auama. Now Zealand & Australian 
Royal Mail Co. (1869), 39 L. J. Ch. 162 ; Be General 
South Amorloan Co. (1876), 2 Ch. D. 337 ; Be Florence 
Land & l^ubllc Works Co., Ex p. Moor (1878), 10 Ch. 1). 
530. 

636 , Unsecured creditor.] — In a suit 

for administration of the estate of testator, who 
bad given a bill of sale, wliich had not been filed 
in accordance with 1864 Act, testator’s estate 
being insufficient for the payment of his debts in 
fuU : — Held : the rules in bkpey. did not apply 


assertod by a imrcliasor from the 
execution debtor. The sale was on 
June 10, 1910, & a bill of sale was 
executed on .luly 27, & registered on 
Oct. 10, about a month after the writ 
wae placed in tiie sJieriff’s hands : — 
Held : the bond jide sale accompanied 
as it was by an uctnal & ooiitinued 
change of possession, was not defeated 
by the seizm-i) before the registration 
of the bill of sale.--^McH;\.E v. Frooks, 
Hanna v. Frooks (1911), 17 W. L. R. 
287.' -CAN. 

d. SubseuneiU purchase — Before livic 
for reqistnaion — After removal of chat- 
tels into another disfric/.]-- Wlierc a 
Nortli West Territories Ordinance pro- 
vided tliat if mortgaged goods were 
removed into another district, a 
certified copy of the nitge. shoulri be 
tiled in the registry otllco thereof 
within three weeks from tl»e time of 
removal, otherwise the rritgc. should 
be null & void aa against subsoqueut 
purchasers, etc. : — Held : the “ sub- 
sequent purchaser ’* must be one who 
purchased after the expiration of tb<*. 
three weeks from the time of removal, & 
though uo cony of the mtge. was tiled 
as providi'd, 1(. was valid as against a 
purchaser made wlthlu such period. — 
Hitlbert V. Pktbrson (1905), 36 
8. C. R. 324 : 25 C. L. T. Oco. N. 118. 
—CAN. 

e. .] — The “ sub- 

sequent purchaser ’* mentioned in 
K. S. M. 1902 (c. 11), s. 29, against 
whom a chattel tutgo. will ceaso to bo 
valid upon goods reuioved out of the 
division where it is registered, unless 
a certihod copy is registered in the 
division to which tlie goods liave been 
removed within six months after the 
removal, must be one who purchased 
after the expiration of such period. — 
Roper v. Soon’, Wallace v. Scott, 


Galuhaith V. Scon (1907), 5 W. L. R. 
341 ; 16 Man. L. R. 594. -CAN. 

f. .]— Bill of Sale 

& CJiattcl Mortgage Act, s. 38, re- 
qiliriug a chattel mtge. to be regis- 
tered ill the oliice of the county ct. 
clerk for the judicial district, into 
whieii tile chattels mortgaged Jiave 
been permauently removed, witliin 
six months aft.or such removal, only 
cxtpnd to purchasers who buy after 
the expiry of the six montiis. — 
Mc’INTYRE V. l»REFONTAINK (1915), 31 
W. L. R. 928 ; 23 I). L. R. 139; 25 
Mau. L, R. 572. -CAN. 


PART VI. SECT. 2. 

635 i. Only against persons men- 
Honed — Liqaidalor.] — Qu. : wliethrrthc 
liejnidatorof aco. underR. S. C. (c, 129), 
can object to the want of registration 
or other formal defects in a chattel 
mtge. — Be Hainv Lake Lumheh Co., 
Stewart v. Unio.n Bank of 1,0 wer 
Canada (1888), 15 A. R. 749.— CAN. 

635 ii. li<liiidator 

cannot invoke R. . ... (c. 148). — 

/ft’ (’AN ADI AN Shipbuilding (Jo. (1912), 
22 O. W. U. .585 ; 3 O. W. N. 1476.— 

CAN. 

635 iii. -.] — A liquidator has 

not the rlgiit, on behalf of the creditors 
of a CO., to attack, merely boeauuo of 
statutory defects, a chattel mtge. made 
by the CO. — Seouhity Trust v, 
Stewart, 11918] 1 W. W. R. 709; 
30 D. L. R. 801 ; 12 Alta. L. U. 420; 
(teerd. (/rami Trunk BaHpc By. v. Dear- 
born, 58 S. C. K. 315. — CAN. 

635 iv. .] — ^An incorporated 

manufacturing & trading eo. made a 
mtge. to pltf. as trustee for bond- 
holders to secure payment of its bonds, 
of its properties real & personal. The 


CO. made an a.ssignnient for the benefit 
of credilDrs & a winding-ui) order was 
afterwards made, under which deft, 
was appointed liquidator. On deft, 
taking possession of all the assets, 
pltf. claimed them under the mtge. : — 
Held : deft, ^vas entitled in right of 
the ereditoi’s of t.he co. to contest 
the validity of the mtge. — National 
Trust (Jo. v. Trusts ft Guarantee 
Co. (1912), 26 O. J.. R. 279.— CAN. 

g. Simple coniravi creditor.] 

— Q. & A. being indebted to S., exo- 
ented a mtge. to S. on all their stock- 
in-trade, aecnring $2,400, S. agreeing 
to make further advances, as they 
should require in the course of their 
business. Pltf., a simple contract 
creditor of Q. & A., instituted jn’occed- 
Ings .seeking, on belialf of the creditors 
of O. & A., to Imve the mtge. declared 
void : Held : pltf. could not succood. 
— IUrkes V St. George (1884), 10 
A. R. 496.— CAN. 

h. J — Pltf. claimed 

ownership of goods seized by deft., 
basing ids title upon two absolute bills 
of sale by F. Defts. claimed tlic 
property as theii’s by virtue of a 
contract between thorn & F. Scmble : 
Bills of Sale Act, s. 7, made a bill of 
sale void only against classoH of 
persons therein named & defts. did 
not come within any of these classes. 
— Clani’ey V. Grand Trunk I’aoifkj 
Ry. Co. (1010), 14 W. L. B. 201.— CAN. 

k. Ejffci of 55 Viet c. 

26. S8. 2, 4, exiendiny B. S. O., 1887 
(e. 125), to simple, contract creditors suing 
on behalf of themselves A' other creditors. ] 
— Meriden Britannia Co. v. Braden 
(1894), 21 A. R. 352.— CAN. 

l . “ Persons who 

become m't/i/firs.’']— G ti.lard v. Bol- 
LERT (1893), 24 O. R. 147.— CAN. 
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under Jud. Acti 1876 {c. 77), a. 10, & the bill of 
sale was good against the unsecured creditors. — 
Be Knott (1877), 7 Oh. D. 549, n. ; 20 W. R. 


340, n. 

Annotations: — Oonsd. Re Albion Stol Sc Wire 

7 Ch. D. 647 ; Re D*Bpineiiil, Tadman v. O’Rplneuil 
(18854), 20 Ch. D. 217. 

037 , .] — Jud. Act, 1875, s. 10, is 

not intended to enlarge the assets of an insolvent 
estate, but only to vary the rights of the person 
entitled to the assets, & that sect, does not apply 
the rules of bkpcy. so as to make an unregistered 
bill of sale void as against the unsecured creditors. 
— Bs D’Epinkuil (Count) (No. 1), Tadman v. 
D’Epinbuil (1882), 20 Oh. D. 217 ; 51 L. .7. Ch. 

491 ; 46 L. T. 409 ; 30 W. R. 423. 

Annotations: — Consd. Hjwaluck v. Clark, [1890] 1 Q. B, 699. 
Befd. Re Gould, Ex p. Ofllolal Receiver (1887), 19 (). B. J). 
92. 


038 . Trustee for such creditors as should 

execute trust deed.] — A mtge. of leasehold pro- 
perty, by a separate operative part, of all <fe 
all mannei* of mill-gear, millwright work, plant 
of wheelwright’s shop, fixed & movable machinery 
A plant then being, or which at any time thereafter 
during the subsistence of the security should be 
thereon, is, unless registered, null & void under 
1854 Act, s. 1, as against a trustee to whom the 
mtgor h#is assigned all his estate & effects for the 
benefit of all such of his creditors as should elect 
to execute same, such an assignment being “ an 
assigmnent. for the benefit of the ci’editors of such 
person” within the sect. — Paine u. Matthews 
(1885), 53 L. T. 872, IJ. 0. 

Amu)tation .* -Refd. Haciloy v. Becdom, 1189.0] 1 Q. B. 646. 

639. Against grantor — Under 1854 Act — Defect 
in registration.] — The defect of regisl.ration under 
1854 Act does not avoid a bill of sale as between 
the parties. — B atikeh v , Aston (1858), 1 P. P. 
192, N. P. 

640. .] — 1854 Act only renders 


bills^ of sale void for defect of registration as 
against creditors, not as between the parties.-— 
Hnxs V. Shepherd (18681, I P. & P. 191, N. P. 

641. Under 1878 Act — ^BIU not attested,] — 

O. & B. being, under an agreement, tenants for a 
short period of a theatre, with power to renew 
the tenancy & take a lease, charged the agreement, 
& the lease to be executed in pursuance thereof, 
with payment to N. of £275 by weekly instalments 
of £10, interest at the rate of 30 per cent, per 
annum, & covenanted with N. to charge the 
furniture brought or to be brought into the theatre 
with payment of the monev thereby .secured. 
The deed was not attested by a solr. : — Held ; 
the deed was in fact a bill of sale, & not having 
been executed by a solr., in accordance with 
1878 Act, 8 . 10, it was, so far as it was a bill of 
sale, wholly void, even as against the grantor. — 
Baghott V. Norman (1880), 41 L. T. 787. 
Annotation : — ^Refd. Crawcoiir v. Salter (1881), 45 L. T. 62. 

642. ; ; — j-.] — A bill of sale to which 

1878 Act applies, if it be not explained to the 
grantor & attested by a solr. in compliance with 
sft. 8 &: 10, is not void as between tlie grantor & 
grantee. — Davis v. Goodman (1880), 5 C. P. D. 
128 ; 49 L. J. Q. B. 344 ; 42 L. T. 288 ; 28 W. R. 
659, C. A. 

Annotations: — Dbtd. Hill v. Kirkwood (1880), 42 1 a T. 105. 
Expld. A Distd. Conclly v. Steer (1881), 7 Q. B. D. 520. 
Consd. Lyons v. Tiinkor (1881), 6 Q. H. D. 660. Ezpld. 
Seal V. Clarldge (1881), 7 Q. B. D. 516. Consd. Casson 
w. Churohley (1884), 53 L. .1. Q. B. 33,5. Refd. Baghott 
V. Norman (1880), 41 L. T. 787 ; Rr Ha 3 Tics, Exp. National 
Mercantile Bank (1880), 15 Ch. D. 42 ; Hickuou v. Darlow 

S , 23 Ch. D. 690. Mentd, Re Thornbnry Division of 
?5StorHliire, Election J’etii., Ackers ». Howard (1886), 
16 Q. B. D. 739. 

043 . Under 1882 Act — Bill executed before 

Act in force — ^Non-registration.] — ^A bill of sale 

was executed more than seven days before the 
above Act, 1882, came into operation, & was not 
registered : — Held : as between the grantor & 


m. — ' " When morUjage 

void ftb tat7/o. 1 -CJ.A 11 K 80 N i?. McMas- 
TKU & (^o. (1895), 25 S. C. it. 96. — CAN. 

— J — having bo- 

coTiic security for repayment by H. of 
8600, H. assigned to K. all his right 
& claim to tin; goods & Htock-in-trado 
in tlm store of H. to an amount suffi- 
eieut to reimburse K. whatever he 
might pay in <ionseqiieiiee of hecoming 
such seenrity. Tlio agreement was 
not rcgistortul : — J/eld : creditors, 

alth(»ugh not creditors by judgment 
Sc execution at the time of the assign- 
ment, could take advantage of tlie want 
of registration.- -KiTf.’HiNo v. Hicks 
(1884), 6 O. R. 739.— CAN. 

o. .] — Held: (Todliors, 

not being execution creditors, could 
not maintaiu an ac;t.lon to set aside a 
chattel mlge., on the ground that the 
debt was Incorrectly sta1<od therein. — 
Hyman v. Cuthbekthon (1886), 10 
O. R. 443.— CAN. 

p. .] — A simple con- 

tract credli/or cannot make an attack 
upon a chattel mtge. under H. 8. M. 
1902 (o. 11). — Empire Hash & Door 
Co. V. Maranda (1911), 21 Man. L. H. 
605 ; 19 W. L. H. 78.— CAN. 

q. .] — A simple con- 

tract creditor cannot atlack a chattel 
mtgo. under R. S. M. 1913 (c. 17). — 
Brown v. Lkonoff (1916), 31 W. L. R. 
621.— CAN. 

|,^ — j — failure to 

renew a chattel mtgo. lii accordance 
with Bills of Sale Ordiuanee of Alberta, 
8. 17, or H. 19. makes the mtgo. invalid 
as against all creditors of tlic mtgor., 
& not merely as against execution 
creditors. — G rand Trunk Paoific Rt. 
Co. V. Dearborn, [1919] 1 W. W. H. 
1006.-~CAN. 


( Creditor when nwrigaoe 

7nade.] — A mtge. was tiled ui)ou an 
insuihtJleut atthluvit : -Held : it was 
void as against <left., acre<iItor of mtgor. 
when the mtge. was given, at the 
first, Sc the ct. would not, on the 
suggestion of intgee., question the 
regularity of deft.’s judgment entered 
after the date of the mtgo., or an 
attochmeut issued upon it.- -Holmes 
V. "Vanc'AMI* (1853), 10 IJ. C. H. 510. — 
CAN. 

t. ’ (Creditor of bargainor — 
tSubsegit^rd creditor .] — Tlio “ creditors 
of the bargainor,” as against whom 
Bills of Sale Urdinance, s. 9, makes 
void sales not in compliauco with the 
Grdiiianco, include not only the 
creditors then existing, but also the 
subsequent creditors of the bargainor. 
— Gray v. Linoerell (1914), 7 

Alt^. L. II. 340 ; 27 W. L. R. 707 ; 
6 W. W. R. 56G.— CAN. 

a. .] — The fact that 

the consideration for a hill of sale is 
not truly expressed therein does not 
render tno bill of sale void, under Bills 
of Sale Ordiiittiice, s. 11, against 
creditors of the bargainor, the only 
creditors of whom the sect, speaks 
being creditors of a mtgor., & there 
is no warrant for the assumption that 
the words ” or bargainor,” were in- 
advertently omitted.™ SUTHEU1.AND V. 
Clarke, 119171 3 W. W. R. 672 ; 37 
D. L. R. 518.- CAN, 

b. Jnd^jmeni creditor — Action 

on behalf of all creditors.] — Bakoitard 
Sc Co., Ltd. v. Nipissino ("oca (Jola 
Bottle Works, Imi. (1918), 42 

G. L. R. 196 ; 13 O. W. N. 466.— CAN. 

0 . Mortgagee having hare per- 

sonal licence to distrain mortgagor's 
goods.] — Deft, distrained for a year’s 


interesl. on bis mtgo. from the owner 
of certain cJiattiis uiidcjr a special 
clause, whereby he at.torned as tenant 
of (.he laud to deft, at a yearly 
rental ocpii valent to the annual interest 
on the mtge., & ju’oviding that the 
legal niation of landlord & tenant was 
thereby constituted between the parties. 
He at the same time distrained for an 
overdue instalment of the principal 
under another special clause in the 
mtge., that, in default of nayment of 
any part of the principal he might 
enter, seize & distrain upon any goods 
upon the laud & by distress w’arrant 
recover by way of rent the overdue 
princi]»al & costs : — Held : deft, was 
not a •' creditor of the mtgor.” within 
Chatt el Mortgage Act, 1913 (c. 17), s. 5, 
as jigalnst whom the chattel mtge. 
would be void until registrat.ion. — 
M<’l)ERMon’ V. Fraser (1915), 8 

W. W. R. 196 ; 23 D. L. R. 430 ; 26 
Man. L. R. 298.— CAN. 

639 i. Against grantor — Defect in 
registraHon. ] — A chattel mtge. was 
improperly regihtered;-“-HrW ; that 
ilid not alTect the right, of the mtgee. 
to exercise the powers reserved to him 
by the mtge., as against the mtgor. — 
(JOLLiNfl V. Eaton (1911), 19 W. h. H. 
608 ; 1 W. W. R. 45.— CAN. 

e. Non-registratioti.] — A bill 

of sale, though void as against execu- 
tion creditors, because not duly filed, 
roTuaiuH good as between the parties 
tf> it., iV the grantee under it, as against 
the grantor, can validly sell the goods 
bond fidt', for valuable consideration, 
& his title will prevail against that of 
ail execution creditor, whose judgment 
was not recovered at the time the bill 
of sale was given. — Anderson v, 
Watson (1891), 17 V. L. K. 263.— 
AUS. 
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Bills of Sale. 


Sect^2 . — Aa agahi al what perao'iia* ] 

granteo, the bill of sale was not void. — H ickson 
V. Darlow (1883), 23 Oh. D. 690 ; 62 L. J. Oh. 
453 ; 48 L. T. 449 ; 31 W. R. 417, 0. A. 

Annotations: — Hentd. Kx p. Cotton (1883), 49 L. T. 52; 
Bluckbum Corpn. v. MicKlethwuit (1880), 64 L. T. 539 ; 
Brower v. Square, [1892) 2 Ch. Ill ; lie AtlUumnoy, Exp, 
Wilson, [1898] 2 Q. B. 647. 

644. Against Joint grantor — Becoming bankrupt 
— Other grantor solvent.] — Two partners in trade 
executed a mtge. of their trade fixtures & loose 
chattels. The mtge. was not registered as a bill 
of sale. The partnersliip was dissolved & the 
business was thenceforth carried on by one of the 
two partners alone. The outgoing partner executed 
an assignment of his half share in the mortgaged 
property to the continuing partner, subject to the 
mtge. The continuing partner afterwards filed a 
liquidation petition. At the date of the filing of 
the petition the mortgaged property was in Ids sole 
possession. The retiring partner remained solvent : 
— Held : as regarded the trade fixtures, the mtge. 
was, by reason of non-registration, void as against 
the trustee only to the extent of the liquidating 
debtor’s original moiety . — He Reed, Ex p. Brown 
( 1878), 9 Oh. D. 389 ; 48 L. J. Bey. 10 ; 39 L. T. 
338 ; 27 W. R. 219, C. A. 

Annotation: — Consd. Paine v. MatthowB (1885), 53 L. T. 
872. 

645. Against execution creditor — ^Under 1854 
Act — Whether bill wholly avoided.] — The con- 
sequence of avoiding an unregistered bill of sale 
by execution is to displace the security altogether. 
— Riciiard.s V, James (1867), L. R. 2 Q. B. 285 ; 
8 B. & 8. 302 ; 36 L. J. Q. B. 116 ; 16 L. T. 174 ; 


15 W. R. 580 ; 8ub8eqv>enl proceedings^ svb nom. 
Re Richards v, James, Spark v. James, Ex p, 
Hollingsworth, 16 L. T. 672. 

Annotations: — Consd. Begbio v, Fenwick (1871), 24 L. T. 
58 ; Ramsden e. Lupt.on (1873), L. H. 9 Q. B. 17. Distd. 
Hunter v. Turner (1875), 32 L. T. 550. Consd. Meux v. 
Jacobs (1875), L. R. 7 H. L. 481. Distd. Re Barrand, 
Ex p. Coclirane (1876), 34 L. T. 960 ; Payne v. Calos 
(1877), 38 L. T. 355. Consd. Chapman v, Knight (1880), 
6 C. P. D. 308 ; Lyons v. Tucker (1881), 6 qTB. D. 600 ; 
Re Artistic Colour IMnting Co., Ex p, k'ourdrinier (1882), 
21 Ch. D. 510 ; lie Toomer, Ex p, Blaiborg (1883), 23 
Ch. I). 254 ; Re O’SuUivan, Ex p, Ferd. Bailor (1892), 
61 L. J. Q. B. 228. Reid. Re Nurse, Exp, Foxloy (1868), 
17 L. T. 623. 

646. •] — -Qu, : whether under 

1854 Act, s. 1, the taking in execution of goods 
comprised in an unregistered bill of sale defeated 
the bill of sale wholly, or ‘ only to the extent 
necessary to give elTect to the execution . — Rc 
Artistic Colour Printing Co., Exp, Fourdrinier 
(1882), 21 Ch. D. 510 ; 48 L. T. 46 ; 31 W. R. 
149, C. A. 

647. Under 1878 Act— Whether bill wholly 

avoided.] — The elTect of 1878 Act, s. 8, in avoiding 
an unregistered bill of sale as against an execution 
creditor of the grantor is to avoid it only to the 
extent necessai'y to satisfy the execution . — Re 
Toomer, Ex p, Bi^iberq (1883), 23 Ch. D. 254 ; 
52 L. J. Ch. 461 ; 49 L. T. 16 ; 31 W. R. 906, 
0. A. 

Annotations : — ^Refd. Sanguiuetti e. Stuckey’s Banking Co., 
[1895] 1 Ch. 176. Mentd. Re Johnstone, Ex p. Abrams 
(1884), 50 Jj. T. 184 ; lie Monolithic Building Co., Tocon 
V, The Co., [1915] 1 Ch. 643. 

648. With notice of existence of bill — Non- 

registration.] — The fact that an execution creditor 
wa^s, at the time when his debt was contracted, 


in KimUmd.] — A bill of sale executed 
in England & registered In Western 
Australia is valid in Wesl-ern Australia 
by the lex foriy altlnnigh by the law of 
England it may be iiivaii<l as against 
creditors for \>ant of registration, 
though valid between the parties. — 
Ida H. Mtnin(j Co., Ltd. i\ Jones 
(1905), 7 W. A. L. R. 329.- -AUS. 

removal of 

cfuUtels into another dijjfricf. ]— The 
owner of goods, having exeimted a 
chattel mlge., which was duly recorded 
In the proper registration district in 
Saskatchowun, afterwai'ds fi'andu- 
lently removed them to Alberta, 
where he sold them to a honA. fide 
purchaser for value without notice 
of the mtgoe. : — Held : such sale 
conferred no title to the goods as 
against tlio chattel mtge., the mtge. 
being good as between the parties, 
& Bills of .Sale Ortlinunco being 
inoiierativo as a law of .Sa 8 kateho>van, 
beyond the boundaries of that Province. 
— Jones v. Twohey (1908), 8 W. L. R. 
295 ; 1 Alta. L. R. 267.— CAN. 

646 i. Agaitisl executant creditor — 
Wltelhcr (nil wholly aroidcd. 1—1 Posses- 
sion taken under an execution avoids 
an unregistered hill of sale pro tarUo, 
i,e., so far only as may bo necessary 
to satisfy the exc'cutlon. It docs not 
avoid the security in toto , — Sommekh 
V. Eiuy (1890), 8 N. Z. L. R. 626.— 
N.Z. 

645 ii. _ -Execution credi- 

tors may not have a chattel mtge. set 
aside in so far as the goods mortgaged 
are exemptions within R. S. M. 1913 
(c. 66 ), 8 , 29 (9). — Robin Hood v. 
Maple Leaf (1916), 33 W. L. H. 776 ; 
9 W, W. R. 1453 ; 26 Man. L. R. 238. 

645 iii. .] — An execution 

debtor can do as bo idoases with the 
statutory exemptions Sc his execution 
creditor cannot t^ke advantage of the 
fact that they are Insuftloiently 
described In a bill of sale thereof by 
the execution debtor. — Field v. Hart 
(1895), 22 A. R. 449.— CAN. 


h. In any court.] — The >vord 

“ execution ” in Bills of Sale Act, 1893, 
s. 4, Is not restricted to Supremo & 
county ets., but is broad enough to 
cover execution creditors in any ct. — 
Levahskdr V. Beaulieu (1893), 33 
N. B. R. 569.— can. 

648 i. With notice of existence 

of bill — Non-registration.] — If a iiarticii- 
lar creditor is aware that there has boon 
a sale of chattels & an actual & con- 
tinued change of possession following 
it, lie cannot bo prejudiced by the fact 
that a written bill of sale or mtge. has 
not been lllod in ac^cordunco with Bills 
of Sale Act, & the sale or mtge. may 
be held valid as against his claim, 
although the requirements of that Act 
are not fully complied with. — Robert- 
son V. Wkenn (1895), 10 Man. L. R. 
378.— CAN. 

Delay in conteMiny 

validity of bill.] — An execution creditor, 
who permits more than a year to pass 
after the product ion by his opponent of 
a bill of sale under which the latter 
claims to he the owner of the goods 
seized, is no longer entitled to contest 
tho title of his opponent by declaring 
the invalidity of the bill of sale as 
made in fraud of creditors. — Ross v. 
LfCinroBVRE (1909), Q. R. 36 S. C. 210. 
—CAN. 


not to ajiply, w’hcre the grantee, uu<ier 
a bill of sale not hied, had gone inko 
actual possession of the property prior 
to the seizure by the slierilT. — M cLean 
V. Bell (1884), 6 R. & G. 128.— CAN. 


0 , (Jhattels not men- 

tioned in schedule .] — Some goods not 
mentioned In tho schedule were 
delivered by one of tho mtgors. to 
pltf.’s agent, on May 4, 1863 ; tho 
shorltT received the execution on the 
27th : — Held : such delivery was good 
against the sheriff. — ^Millu v. Kinu 
(1864), 14 C. P. 223.— CAN. 


p. ] — G. & K., bakers, 

on May 18, 1880, agreed to give defts. 
a chattel lutgo. on their horses, waggons. 
Sc baking utensils. On May 26, the 
chattel mtge. not having been executed, 
defts. wrote to G. & £. to have it done. 
Sc tho mtge. was drawn, &; was executed 
by tho mtgors. only on June 10, & 
filed on the 12th, Sc on tho 14tli (lefts, 
took possession under the mtge. Pit J. 's 
writ of attachment issued on June 17. 
Sc the sheriff seized the goods under It 
on June 'SO -Held : the property 
having passed by tho bill of sale, & 
defts. being in actual possession when 
pltf.’s attachment issued, they hud u 
right to retain the goods as against 
pltf. — Robins v. Clark (1880), 45 
U. C. R. 362.— CAN. 


l. Execution sujtersedcd by 

insolvency.] — A chattel mtge. void 
against an execution creditor, but 
good against an assignee in insolvency, 

revails over an execution superseded 
y an attachment- in insolvency. — 
Ontario Bank v. Wilcox (1878), 43 
U. C. R. 460.— CAN. 

m. Bill of sale yiven after 

seizure.] — Where a bill of sale is given 
by judgment debtor after tho seizure 
of the lattxir’s goods under execution, 
tho sale docs not take priority nnless 
tho excopt.ioiiH stated In r. 478 are 
successfully invoked. — Lirri.E v. Magle 
(1914), 29 W. L. R. 696 ; 7 W. W. R. 
224.— CAN. 

n. Grantee in actual posses- 

sion,] — 4th R. B. (c. 84), B. 1 ; — Held : 


q. .] — Whore tho exe- 
cution of the deed is imniodiatoly 
followed by an actual transfer of the 
possession, non-oomplianco with R. B. 
(c. 92),'S.4, does not in validate, the trans- 
action so as to leave tho goods liable 
to seizure under an ex(x;ution against 
the assignor. — ^McMuj.lin v, Buchanan 
(1893), 26 N. S. R. 146.— CAN. 

r. .] — Held: even if 

the mtgo. was defective under (JhattA?! 
Mortgage Act, yet jiltfs. execution 
creditors, were not entit-lod to succeed, 
liecauso tho mtgei;. had taken actual 
imssession of tho goods befoi’e delivery 
of tho writ to the sheriff. — R obb r. 
Dunn (1889). 16 A. R. 652.— CAN. • 

8 . .] — In an inter- 

pleader issue between the grantee of 
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aware that his debtor had g[iven a bill of sale of 
chattels, does not prevent his availing himself of 
the objection that it has not been registered. — 
Edwards v. Edwards (1876), 2 Ch. D. 291 ; 46 
T.. J. Oh. 391; 34 L. T. 472 ; 24 W. R. 713, 
0. A. 

Annotations : — Consd. Jte MonolltliJc Building Co., Tjiron v. 
The Co., riaiT)! 1 Ch. 643. Refd. Re WaJden, ICr p. 
Odell (1878), 30 L. T. 333 ; Salter v, Brooka (1870), 
Do Colyar’a County Ct. Cases, 82 ; He Roberts, Evans 
V. Kobert-s (1887), 36 Ch. D. 196. Mentd. Re Watkins, 
Kx p, Evans (1879), 13 Ch. D. 252 ; Smart v. Flood 
(18S3), 49 L. T. 467 ; Re Standard Manufacturing: Co., 
Ex p. Lolne (1891), 39 W. R. 369. 


SeCt alsoy No. 060, posf, & cases in Part VII., 
Sect. 2, sub -sect. 3, A, post 
Against creditors generally — Bill amounting to 
fraudulent conveyance.} — See Bankruptcy & 
Insolvency, Vol. IV., pp. 52-’7l ; Fraudulent 
& VoroABLE Conveyances. 

Against tru.stee In bankruptcy— Bill amounting 
to act of bankruptcy,] — See Bankruptcy So Insol- 
vency, Vol. IV., pp. 62-71, Vol. V., pp. 889-893, 
Against money-lender grantee — ^Misrepresentation 
as to terms of loan.] — See Money & Money- 
lending. 


a bill of Bale & an execution creditor : 
— Heid : regristratlon was unneocBBary, 
if poBsession was taken by claimant 
before the Beizure in execution, though 
after the expiration of tlie time for 
regristratton. — Smith v. Whttk (1869), 

5 1. L, T. 74.— IR. 

t. .) — The fact of non- 

rogrlHtration of a bill of sale Ib immaterial, 
whore, at the time of seizure by a 
judgrment creditor of the grrautor, the 
groods are in the grranteo's poBHeBsion. 
— Pkakk V. Hooo (1885), 4 N. Z. L. R. 
190.— N.Z. 

a. No intent to hinder^ 

defeat or delay execution creditor or 
to give Tnortgagee preference .] — McMil- 
lan V. BARTLP/rr (1885), 2 Man. L. 11. 
374.— CAN. 

b. Chattel mortgage to seettre 

itHfe for bar of dower, ] — A hiiHbaud 
executed to Ids wife a chattel intgrc. 
t«) flocure her nj^aiiist loss, by reason 
of lier having: ixirrcd her dower in 
certain mt^res. of land. The ffooda 
were seized by his execution creditors. 
The husband was llvinpr : — Held : 
the chattel iidfi:o. was valid, notwith- 
standinpr anything: In R. S. O. 1887 
(c. 125 ).h. 6. — MoiiRisr. Martin (1890), 
19 (). U. 561.— CAN. 

c. I*osl-nuptial seitlcmcnt — 

Subsejquent assignment for value .] — An 
execution debtor made a post-nuptial 
sottlomont of chattel property, with a 
trust for sale on his own request. 
Tile trustee of the settloment, by the 
direction of execution debtor & Ids 
wife, assigrned the property included 
in the settloment to pltf. for valuable 
consideration. Neither the settlement 
nor the subsequent ussiffnment was 
rogristered under Bills of Sale Registra- 
tion Act, 1856. Debtor was at the 
time of seizure under 1-ho fi. fa. issued 
by the judgment creditor in apparent 
possession of ibo goods, but the 
trustee of the settloment w’os In actual 
possession, as agent, for the assigueo 
for valuable consideration : — iJvJd : 
( I ) were it not for the Intermediate 
aHSignmont the execution creditor 
could have seized the goods, as tlie 
goods of debtor for non-rwlstration 
of the sottlemont ; (2) the assignment 
for value, debtor remaining In apparent 
possession throughout, did not defeat 
the execution creditor's right. — 
Walkkr V. Clevk, Mac. 107. — N.Z. 

d. Against auhscQuent purchaser,'. 

A purchaser of goods, who neglects 
to comply with Bills or Solo Act, s. 6, 
camiot invoke its provisions as against 
a flubsequont purchaser In good faith, 

6 the latter, even though ho also lias 
not complied with the Act, obtains 
priority. — Winn v. Snidrb (1899), 
26 A. R. 384.— CAN. 

Pqp valuable consideration 

— What is .] — A purchaser of goods 
from the maker of a chattel mtge., 
in consideration of the discharge of a 
pi'o-oxlstlng debt, is a purchaser for 
valuable consideration within Bills of 
Sale Act, s. 6. — ^Wilijams v. Lkonard 
& Sons (1896), 26 S. C. R. 406.— CAN. 

f. With notice,] — A mtge. 

not sufficiently describing the goods 
is void as against subsequent purohasers 


in good faith, & notice of such mtge. to 
the purchaser will not affect his right. — 
Moffat v, CJouiiioN (I860), 19 U. C. R. 
341.— CAN. 

g. .1 — Held .* the words 

“ In good faith " could not bo imported 
into O. 8. V. C., c. 45, s. 9, after 
“ mortgagees,** a purchaser for value 
of the goods, though with notice of 
the mtge., was entitled as against the 
mtgoe. — Morrow v, Rorkb; (1876), 
39 U. C. R. 500.— CAN. 

h. Without notice,] — In an 

action for the recovery of a horse deft, 
relied on a bill of sale from J., a former 
owner. Pltf. hod purchased the 
horse, without actual notice of the bill 
of salo, from B., who had purchased 
from J. : — Held : oven if the bill of 
salo was fraudulent, as was attempted 
to bo shown, that would be of no avail 
to pltf., who was not a creditor. — 
MoBride V, Ward (1886), 7 R. & G. 
115 ; 7 C. L. T. 148.— CAN. 

i. Against trustee in bankruptcy 
or insolvency ,] — Under Insolvent Act, 
1875, p. 39, an assignee roprosonts the 
creditors for the purpose of avoiding 
a mtge. for want of coinplianoo with 
Chattel Mortgage Act . — Re Andrews 
(1877), 2 A. R. 24.— CAN. 

j. .] — The assignee of an in- 
solvent mtgor. con, for tlie benefit 
of creditors, impooch a chattel mtge, 
for non -compliance with Chattel Mort- 
gage Act . — Re Barrett (1880), 5 
A. R. 206.— CAN. 

k. .1 — Held: an assignee 

for the benefit of creditors could not 
take advantage of the want of registra- 
tion of an assignment. — Kitcuiino v, 
Hicks (1884), 6 O. R. 739.— CAN. 

l. .] — Whore goods seized 

under an execution were claimed by 
a mtgeo., & the assignee for the benefit 
of the creditors of execution debtor 
was ordered to be made a party to 
the interpleader Issue: — Held: judg- 
ment should go in his favour, upon 
admissions at the trial that the 
chattel mtge. did not fully comply 
with Bills of Sale &. Chattel Mortgages 
Act. — PuLOS V, Soper (1913), 24 

O. W. R, 962 ; 4 O. W.N. 1559.— CAN, 


m. Not being creditor ,]- - 

Pltfs. took a chattel mtge. from W,. 
who next day assigned to deft, in trust 
for the benefit of his creditors. Deft. 


was not a creditor, 8c before any 
creditor hod boon informed of the 
assignment pltfs., who had omitted 
to ngister tneir mtge., demanded of 
deft, the goods contained in it, which 
was refused, whereupon an action 
was brought. Upon the application 
of deft., with the consent of M., a 
creditor of W., the master ordered M. 
to be added as deft.. In order to test 
the validity of pltfs.* mtge . : — Held : 
deft, was not entitled to the order. — 
Htman V, Bourne (1884), 5 O. K. 430. 
—CAN. 


n, Qr purchaser from him,]— 

On Dec. 3, 1875, M. Sc D. mortgaged 
chattels to pltfs. On Mar. 27, 1876, 
an attachment in Insolvency issued 
against M. Sc D., 8c on Apr. 26, H. 
was appointed assknee. On the same 
day, H., iu comuderatJon of $300, 


assigned to F. all his right 8c inlorost 
ns assignee to & in all the personal 
estate, etc., of insolvents : — Held : 
the salo by the assignee could not 
bo supported, 8c pltfs. had a right to 
replevy. Qu, : whether an assignee 
in insolvency can raise technical objec- 
tions to a mtgo. not impeach able 
imder Insolvent. Acts. — Bertram v, 
1^.NDRY (1877), 27 C. P. 371.— CAN. 

o. Bill not registered — No 

agreement not to rrijn'sfcr.]— Bkpt. gave 
a bill of sale over all the assets of his 
business as security for guarantees 
given by resp. The bill of sale was 
not registered, but there was no agi*ee- 
ment not to register ; — Held : it was 
an arrangement not to register. & 
not the fact of non-registration, 
which raised a presumption of intent 
to defeat . — Re Israel, Ex p, Ofi»'icial 
Assionke (1895), 16 N. 8. W. B. 93.— 
AUS. 


p. No sufficient considera- 

tion at time of execution of hill .] — A 
bill of salo was executed on May 30 


for a then present advance of money, 
but was not registered imtll Aug. 18, 
at which date the maker was aUegod 


to have been In insolvent cireumstanoos. 


Ho was adjudicated insolvent within 
six months : — Held : as against the 


trustee in the insolvency, the bill of 
sale was liable to be avoided. — DrxoN 


V. Todd (1904), 1 C. L. R. 320.— AUS. 


q. Bill of exchange or note 

taken by hank on acquiring security — 
Not ** negotiated .**] — Where a bill or 
note is taken by a bank on acquiring 
a security, but Is not ** negotiated '* 
at the time of the acquisition thereof, 
such security, not being registered, is 
void under Chattel Mortgage Act 
against the assignee for creditors under 
R. S. O. 1887 (c. 124). — Hat>jtkd v. 
Bank of Hamilton (1897), 27 O. R. 
435 ; 24 A. R. 152 ; 28 S. C, R. 235.— 
CAN. 


r. Chattels insufficiently de- 

scribed.] — Uelfl : as to stock -in trade 
& other chattels inHuifidontly described 
imdor Chattels Transfer Act, 1908, 

s. 20, the bill of salo was by that action 
void as against the trustee for the 
benefit of creilitors & tho seizure 
invalid. — Johns v. Multndeh, [19151 
35 N. Z. L. R. 422.— N.Z. 


.1 — See, generally, Bankruitcy 

& Insolvency, Vol. IV., pp. 52-71; 
Vol. V., pp. 889-893. 

8. Against liquidalor of company 
— BUI given in pursuance of prior 
promise .] — ^A bill of sale given in 
pursuance of a prior agreement dates 
back to that agreement, unlosH it bo 
shown that a bill of sale was iiostpoiied 
with tho intention, of giving debtor a 
fictitious credit with other creditors. 
It is not sufficient to show that at tho 
time tho bill of sale was executed tho 
person giving it was in insolvent 
oireumstances. — ^A ustralian 0)-oper- 
ATIVE HtUIT, ETO., CO. V. LONDON 

Chartered Bank of Aust-ralia 
(1890), 11 N. S. W. Eq. 98. — ^AUS. 

.] — See, generally. Bankruptcy 

8c Insolvency, Vol. JV., pp. 52-71; 
Vol, V., pp. S89-893; Companies. 
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SKOT. 8.— AS nSGABOS WHAT CHATTELS. 

STO-SBCT. l.--<5HATTinLS IN APPAKIONT POSSESSION 

OF aKANTOR. 

See 1878 Act, ss. 4, 8. 

A. Apparent PoeseeMon iertninated hy Grantee, 

649. Chattels removad to grantee’s premises.] — 

Want of registration of a bill of sale does not 
nullify it, if the goods were in the actual possession 
of the assignee at the time of the execution. 

Goods sub^t to an unregistered bill of sale 
were seized by the grantee & removed to Ms 
premises, where they were on the same day seized 
by the sheriff under a fi, fa. issued against the 
grantor ; — Meld : the goods were not in the 
possession or apparent possession of the grantor. — 
Ministeu V. Price (1859), 1 F. & F. 680, N. P. 

650. Grantor allowed to use chattels — & carry 
on business.] — If a party who obtains a bill of 
sale takes possession under it, but suffers the late 
owner of the goods to interfere or execute any act 
of ownership, it avoids the bill of sale as against 
a subsequent bond fide execution. — Paget v, 
Perchard (1794), 1 Esp. 205, N. P. 

SeCj further. Sect. 2, ante ; Fraudulent & 
Voidable Conveyances. 

651. .] — A deposit of title deeds was 

accompanied by a memorandum in the following 
terms : As a collateral security I hereby make 
over to you all the interest 1 have acquired in my 
sugar refinery at, etc., & in the macMnery & effects 
therein for which purpose I place in your hands 
all the documents relating thereto,” with full 
power to the mtgee. at any time without notice 
to sell & satisfy Ms claim & all expenses, etc. 
The memorandum w'as not registered under 1854 
Act. The mtgor. subsequently filed a declaration 
of insolvency, & the mtgee. put a man in posses- 
sion of the macMnery, but the mtgor, continued 
in possession of the premises up to the time of his 
bkpey. : — Held : the premises must be considered 
to have been in the actual occupation of bkpt. & 
the memorandum not having been filed the 
movable machinery ^ effects were in the apparent 
possession of bkpt. at the time of his bkpey. — 
Re Pollack, Ex p. Schroder (1857), 29 L. T. O. S. 
185. 

662. .1 — ^A bill of sale assigned for value 

all the furniture & effects in a private dwelling- 
house. Soon after the bill was made, an agent 
of the holder of the bill took possession of the 
furniture & effects, & resided in the hou.se armed 


with a copy of the Mil, wMoh he Was directed to 
show to any person claiming the furniture, or 
interfeiing with Ms possession. The aaedmor, who 
was tenant of the house, continued as before, to 
reidde there, & to have the use of the furniture 
subject to the possession of the agent. Shortly 
after the agent's entry the assignor was adjudi- 
cated bkpt. The transaction being assumed to 
be bond fide : — Held : (1) nothing had been done 
to change, in the view of the outer world, that 
appearance of ownersMp with which the assignor 
was invested, & the chattels were in his apparent 
possession witMn 1854 Act, & passed to the 
assignee in bkpey., the bill of sale not having been 
duly registered ; (2) the defimtion ” apparent 

possession ” in the interpretation clause of that 
Act applied to cases where more than merely 
formal possession had been taken by or given to 
another person. — R-e Vining, Ex p, Hooman 
(1870), L. 11. 10 Eq. 63; 39 L. J. Bey. 4; 22 
L. T. 179 ; 18 W. R. 450. 

AnnotcUifma : — ^Retd. Re Hlenkhorn, Ex p. Jay (1874), 9 

Ch. App. 697. Mentd. Taylor v. Eckersloy (1877), 5 

Ch. D. 740. 

653. Sale advertised.] — On Nov. 29, L., 

the holder of an unregistered bill of sale of tlic 
household furniture of H., took possession by 
sending in a broker's man, who remained in the 
house, but did not remove any of the furniture 
nor interfere with the use of it by II., who went 
on using it exactly as befoi*e. On Dec. 19 placards 
were posted in the neighbouriiood of the house 
announcing a sale of the furniture on the 28(.h, 
but, with the exception of a reference to a firm of 
soli's, for particulars, there was nothing in the 
placards from wMch it could be inferred that the 
sale was not made by H. himself. On the 23rd 
n. committed an act of bkpey., wa.s adjudged 
bkpt. on the following day ; - Held : the goods 
belonged to the trustee in bkpey., as being in the 
axiparent possession of bkpt., for the po.ssession 
taken by the broker's man was merely “ formal 
possession,” within 1854 Act, A the placards 
could not take the furniture out of bkpt.'.s appai'ent 
possession, as they did not show that the sale was 
to be made under a bill of sale. - Rc HendeR'^dn, 
Ex p. I.Ewrs (1871 ), 6 Ch. App. 626 ; 24 L. T. 785 ; 
19 W. K. 835, I.. J.T. 

Annotations: — Distd. Furbor r. Finlayson (1876). :J4 L. T. 

323; R(. Henley, Ex p. Fletcher a877), 5 Ch. I). 8(29. 

Consd. i{ol)in.«on r. Tucker (1883), Cab. A El. 173. Refd. 

Re Hlenkhorn, Ex p. Jay (1874), 9 Cli. App. 697 ; Ernanuol 

r. Brhisror (1874), L. 11. 9 Q. B. 286. 


PART VI. SECT. 8, SUB-SECT. 1. 

— A. 

b. Formal eeizure — No further 
procexdings taken. ] — Foniial seizure 
nnder a chattel mtge., without further 

S roeeeding bcinK taken, docH not cui*e 
le failure to renew a, chattel mt|re. 
as againat a creditor, who boconieR an 
executloii creditor Buhaenuent to such 
Helzure. — G rand Trunk PAcme Uy. 
Co. V. Dkarborn, tl919] 1 \V. W. R, 
1 005. — CAN* 

c. Under ivarrant to bailiff 

— No neio ddivery or transfer by niort' 
CWfiwr.}— -A intgiH3. delivered to his 
bailiff a warrant dlivcting the Bclziire 
of the goods, which the bailiff seized, 
but left them in the poBHCBHlon of the 
mtgor. *8 son, who rcHided with hlfi 
father on the premL^eH, & hlH son- 
in-law, who resided on the adjoining 
preuiiseB, taking from them an infltni- 
ment under seal, whereby they acknow- 
lodgecl that they had received the 
goods under & by virtue of tbo w'arrant 
from him, & undertook to deliver 
tbein to him on demand : — Ilehi : 
not a Hufficient taking of poBseBsion. — 
Hkaton V. Flood (1897), 29 O. R. 
87.— CAN. 


d, ] — Johnson & 

Boon, Ltd. r. McNkil, [1917] 3 

W. W. It. 249.--CAN. 

— ^Wbere good.^ 

were BoizcKl by a bailiff, wi»o tlieii 
left the promiBCH & did not retuiTi : — 
IJeld : there was no ac-tual or cont inued 
change of poKse-SBioii. — A vkkii.i. r. 
Caswkll & Co. (191.5), 31 W. J.. 

953 ; 23 D. L. R. 112 ; 8 Bask. L. R. 
269.— CAN. 

f. A'O aetval rJumge of 

possession ..] — on Mar. 25, 1868, 

exeented a mtge. to pltf., payable the 
follo\^1ng Oct,, with a proviso that on 
default, pltf., instead of Belling tlie 
goodH, might take poBseBBlon uh 
absolute ow’ner. On default, being 
made pltf. went througli a form of 
taking pOHscHsion, without any change' 
in the poBscHHitm, or any aHslgimient of 
the mtgor. *B intoroHt taken or n'glstered. 

executed a lease of the g(H)dB to 
mtgor. After default, & befoi-e the 
taking of poBseBBion by pltf., an ext^cu- 
tion against the goods was phiccd in 
the fiherltf’s hands, but no selzuro was 
made until Nov., 1869, after the 
expiration of the mtge., which had not 


bec^n rt.*iiewod — Uehi : the transae.tion 
betw’cen the puuicH was void. — 
ClIAMBKBLAIN V. GUIOKN (1870), 20 

C, 1*. 304.— CAN. 

g. .J- The PiUiiig poB- 

Ker».slon a chattel mtgee. of the 
jiioilgoged goods, with the. consent. 
ll»e mtgor. : — IJeht : U> curt\ us ugulnst 
a Bubsetjueut seizuiv by another 
ci-editor, any alleged defect in the 
mtge., although there wtis m) immediate 
actual or viBildo change in poBHeBslon 
of the mortgaged goods. — R dyal 
Trust Co. f. CASTf)R Town, 11917] 
3 W. W. H. 586; 37 D. L. H. 277.— 
CAN. 

h. Chattels bond fide taken pos- 
sessUm of tinthin tvoenty-one days .] — 
W’hei-e the goods comprised In a bill 
of sale wore within twenty -one days 
aftxn* itH execution Itond fide taken 
poBsession of by the bargainee : — 
Held: BIUb of Hale Act did not 
apply. Si. it waH Immaterial that the 
bUl was subject to a dofoasaiico not 
exmiained in it. — McCh.AHY Manu- 
FAtrrURINO Co. V. llOWLAND SONS SC 
Co, Si Greenwood Hardware Co. 
(1908), 9 B. C. R. 479.— CAN. 



VI. “-Avoidance. 


Ill 


SB 4 . — itamoTAl by gnuitM 

A mtgee. under an unregistered bill of sale, sent 
two men on Feb. 10 to take possession of the 
goods. They remained in the house, but allowed 
debtors to use the goods as usual till Feb. 14. 
On Feb. 11 debtors executed another bill of sale, 
which comprised substantially all their property, ! 
to another creditor, to secure an antecedent debt, j 
Early in the morning of Feb. 14 the first mtgee. 
sent vans to the house, & the men in possesdon 
commenced to pack the furniture & load the vans. 
At half 'past twelve on the same day debtors filed 
a petition for liquidation. The furniture live 
stock at the house were carried away by the first 
mtgee. before the evening : — Held : the furniture 
& live stock were in the apparent possession of 
debtors until the morning of Feb. 14, but ceased 
to be so when the men in possession began to pack 
the goods & put them in the vans . — He Blrnkitohn, 
Fa! p. Jay (1874), 9 Ch. App. (597 ; 43 J^. J. Bey. 
122 ; 31 L. T. 2«0 ; 38 J. P. 821 * 22 W. R. 907, 


possession of the goods comprised in it by the 

A a 1 ... J . m • jm ^ * 


Sleep m it, but he went in & out as he pleased ! — 
Held : the goods were in the possession or apparent 
possession of J. within 1878 Act, ss. 4, 8 .— Seal 
V. ClARIDOE (1881 ), 7 Q. B. D. 516 ; 50 L. J. Q. B. 
316 ; 44 L. T. 501 ; 29 W. H. 598, C. A. 

Annotations : — Blentd. Penwarden v. Roborts, Wilson v. 
RobertB, Heath v, Roberts (1882). 9 Q. B. D. 137 ; Rtt 
Parrott, hx p. CuUen, [1891] 2 Q. B. 151 ; Peace v, 
Brookes, [1805] 2 Q. B. 451. 

667. Business conducted by grantee.]— Pltfs. 

joined with A., an insolvent trader, as his sureties 
in giving promissory notes for payment of his 
composition, on condition that they were secured, 
& A. executed a bill of sale to them of all his 
personal chattels as such agreed security, & pltfs. 
immediately put an agent of their own in possession 
to carry on the business for them. A. left the 
place on the execution of the bill of sale, but his 
daughter remained in the house, &: his name con- 


-FoUd. Re Loen, Ex p. Oolllns (1874), 10 
Oh. App. 309, n. Distd. Furber v. Finlayson (187H), 
34 L. T. 323. Refd. Ancona v. Rogers (1876). 1 Ex. D. 
285 ; Sales Affoncy v. Elite Thoatres, [19171 2 K^. B. 164. 
Mentd. Taylor v. Kckorsley (1877), 5 Cli. 1). 740 ; lie 
Moojen, Kx p. Bouchard (1879), 28 W. R. 129. 

655. Residing on premises as servant of 

ntee.] — CJoods a.ssigned by an unregi.stered 
of sale were left upon premises in the sole 
occupation of the grantor, under an arrangement 
between the patties that he should carry on a 
trade there as servant of the grante(} at a weekly 
salary & have the use of the goods. An execution 
creditor of the grantor having seized the goods : 
— HM : they were in the appai’ent pos.ses,sion of 
the grantor & could not bt? claimed by ( he grantee 
under the invalid bill of sale. — P icicaud r, MAHiUAdE 
(1876), 1 Kx. I). 361 J 45 L. J. Q. B. .594; 35 
T.. T. 343 ; 24 W. R. 880. 

Annotaiitms : — Distd. Oibboris v. Hickson (1885), 55 

J. g. H. 119. Mentd. Blaibcix 1 \ I’urkc (J882), 10 
g. B. I). 90. 

Key retained by grantor.] — j, 

having executed a bill of sale, a man was put in 


tinued over the shop door. All was done publicly, 
& without any secrecy. The goods having been 
seized in execution at the suit of cleft., a creditor 
of A. \~Held : the transaction operated as a 
complete change of possession & ownersliip. — 
I)AviE.« r. .Tones (1802), 7 L. T. 130 ; 10 W. R. 
779. 

AnnolfUitm : — Refd. Re Blenkhorn, Ex p. Jay (1874), 31 
L. T. 260. 

658. Business conducted by grantor — Key taken 
by grantee — Change of possession common know- 
ledge.] — Applts,, holders of an mu'egistered bill 
of .s/Ue of stocJv-in-trade from debtor, at about 
two o’clock p.ni. on Saturday, May 14, put a man 
into possession, who remained in possession until 
a receiver of the ct. entered at about six o’clock 
p.m. on Tuesday, the 17th, on which day debtor 
had filed a liquidation petition. Applts. deposed 
that the deputy of the man in possession locked 
up the premises every night., & took away the 
keys, omitting by inadvertence, on Saturday 
night only, to lock the door of a passage leading 
from the house of debtor’s son to the shop, that 



667 i, Runnrsi* ronducied by yrantre,] 
— The jfi’uiitoe uuder an unrc*giKtcr<Ml 
bill of sale took pohhohhIoii of the j^rooils 
rovci'od llicrcby, coiiHiKtiiiff of a bakery 
Htoc'k, & cniploytai ti person to take 
oharRX', inslruclod liiin to let no one 
else in the place. jravc n(» written 

notice of change of ownersliip, but 
informed some of the ei’editors that he 
was in po-ssession. Pltf. carried on 
baking, & delivered the product in 
his own name, but debtor’s name was 
not removed from the door of the 

f irernlses : — HeM : the goods wei’O not 
n the apparent possession of the 
debtor.— B uai'KMAN t\ MoLauciilin 
(1894), 3 B. C. R. 265.— CAN. 

657 ii. Hotel livenre oldained 

by yraniee in otni ruirnc .] — 'rhe lessees 
of hotel pi'emises sold the business 
to pltf . : — Held : the handing over 
of the keys of a. building, giving 
tbo combination of tlie safe & the 
former prt»i»rietors going out of 
OHSosslon, the seeuriiig hy pltf. of a 
censo in bis own name, A" the conduct 
of the busiuess by him thoi-eafler, were 
all acts of a notorious character such 
os to constitute an Immediate delivery 
& continued (diunge of possession. — 
Mcnko «. Fkruuson (1007), 6 W. L. R. 
755. — ^AN. 

657 ill. Grantor employed as 

oravte^*H ckrA.]— The puixdiaser of the 
stock of n trader, wbei’e the change of 
ownership is ojien & notorious, may 
employ iho former owner as a clerk 
In carrying on the business, & uotwlth- 
stanrlliig such hiring there may still 
bo an actual 6r continued change of 


possession. — K inum’H r. SimiBNEK 
(1886), 14 g. C. R. 77; sub nom. 
ScRiBXEU V. MrLARKX (1883), 2 O. K. 
265 ; tntb nom. S(’iu unkr r. KlNTXX'ri 
(1885), r2 A. 11. 367.— CAN. 

667 iv. — — Grantor*s clerk employed 
as {tranicc's agent — Name not altered.', 
Pltfs., UHsignees for the beueilt of 
cmiltom, proved a delivt^rj' of the 
goods, but they bail employed the 
assignor’s clerk as their agent to keep 
ii: sell the goods in the shoj), 5: he had 
in some instauetts, without their kuo^v- 
ledge, permitted the proceeds to be 
applied in xiayinent of some small 
claims against the assignor, & oncA^ 
had paid money into the bank to the 
credit of the assignor, that he might 
draw u cheque for it immediately, 
to pay a privileged claim, but pltfs. 
knew nothing of the deposit in the 
bank, or of the drawing the cheque. 
Their agent took no steps to give 
public intimation of the change of 
possession, either directly or by 
removing tbo assignor’s name as tho 
party carrying on the buslnesy, though 
he made weekly returns of sales to 
tho assignees. & that had been ilono 
at tho solicitation of the assignor, 
who represouted that he hui>ed to 
make arrangements again to resumo 
the business. 7’he fact of any change 
having lieon made was generally un- 
known In the neighbourhood ; — HdUl : 
It was properly left to tho jury to say 
whether there w’as an actual & cou- 
tlnucd change of possession, it they 
w'cre warranted in finding that there 
w^os. — FoflTKR V. SMira (1856), 

U. O. R. 243.— CAN. 


667 V. — C.. who had 

been the assignor’s clerk & book- 
kt?eper, was employed by pltfs., 
assignees for tho benefit of creditors,' 
as their agent to dispose of the stock. 
& collect the debts due, etc. C. took 
possession, opened new books in the 
name of the assignees, & sold & 
collected the assets under their instruc- 
tions, but continued In the same place, 
tile nan»e of the assignor remaining 
above the door as usual : — HeH : 
a sufficient change of possession. — 
Harris & Woodsidk v. Cx)mmer(71al 
Bank of Canada (1858), 16 U. C. R. 
437.— CAN. 

k. Agent sent hy grantee to carry 
on business — 1 nrentury of chattels handed 
to agent — Grantor remaininn in pos- 
session.) — Under assigimionts by part- 
ners to trustees for the benefit of 
cn^dilors an agent of tbe trustees was 
sent out to oi>tain possession of tho 
property assigned & to carry on the 
business. One of the partners farmed 
land & he also assigned to tho trustees 
his personal estate. His son made an 
invcntoiT and handed it to the agent, 
but the father ivmained in possession 
until an execution w'os levied : — Held: 
them was not an actual & continued 
change of possession. — H kward v. 
Mitchkll (1853), 10 U. C. R. 535. — 
CAN. 

668 i. Business conducted Irii grantor,] 
— An assignor remtilned in bis store 
after the assignment, having the same 
clerk, & his sign remained over the 
door, nor were any goods removed. 
1'hore was no evidence of change of 
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Bills of Sale. 


3 /, 3 ,. chattels : Svb^secU 1 , 

of two servers in the shop other than debtor & 
his son, one was discharged on Monday, & on 
Tuesday assisted an auctioneei* who had been sent 
by applts. for the pniposo, in making an inventory, 
{fL that tiio fact of possession having been taken on 
bi>half of applts. was well known in the town, & 
generally talked about on Sunday Monday. 
On the other hand, it was deposed that the 
bailiil’a man never or seldom appeared in the 
shop, but remained in a warehouse on the premises, 
out of sight of the customera, that the business 
appeared to go on as usual & no notification was 
m^e to the public : — Held : on the facts there 
never was any apparent possession by debtor 
after the seizure on the 14th, & the mtgees. were 
entitled to the produce of the stock sold. — He 
Basham, Ex p. Mortlock, [1881] W. N. 161. 

659. Name altered & customers informed.] 

— H. assigned, by an unregistered bill of sale, on 
Mar. 4, 18H5, the goodwill & stock-in-trade of a 
business carried on by him, but continued to 
manage the business on behalf of the grantee, 
residing in the house where the business was 
carried on, &; using the furniture. At the date of 
the assignment a circular was sent to all the 
customers notifying the change of ownership, & 
an advertisement signed by H., as manager, was 
inserted upon three different occasions in a local 
newspaper, stating that the business would 
thenceforward be carried on by H. & Co.** 
The goods comprised in the bill of sale having 
been taken in execution in May, 1885, to satisfy 
a judgment debt due from H. : — Held : the goods 
were not in the apparent possession of the grantor, 

& deft, was not entitled to them as against the 
grantee. — Gibbons v. Hickson (1885), 55 L. J. Q. B. 
119 ; 53 L. T. 910 ; 31 W. R. 140, D. C. 

660. Sale advertised as under bill of sale — Busi- 
ness stopped— Grantor aiiowed to remain.] — Pltf. 
advanced to Y., a baker by trade, £165 on the 
security of a bill of sale of Y.’s goods, & took 
possession of them by putting a man into posses- 
sion of them in Y.*s house on May 15. The doors 
were kept locked, & the trade & business stopped, 
the key being k(!pt by pltf.’s men in possession. 


On May 17 notices announcing a s^e by auction 
of the goods were post»ed up outside the hou^, 
&> in places about the neighbourhood, & the 
catalogue stated that the solo would take place 
under a bill of sale on May 24. Y., who was an 

infirm old man, was allowed, though against the 
wish of pltf.’s man in possession, to remain on in 
the house, on the plea that he could not get lodgings 
elsewhere. Between the 17th & the 24th of May 
deft.*s execution was put in, the bailiff procurii^ 
admission by knocking at the door, & when it 
was opened forcing his way in. The verdict, at 
the trial of an interpleader issue to det ermine the 
right to the goods, having been entered for deft. : 
— Held: (1) the necessary inference from the 
facts was, that more was done than the taking of 
merely formal possession, & actual & real posses- 
sion & control were in fact taken & kept by pltf. ; 
(2) public notice thereof was given by the cat^ogues 
announcing the sale, & the verdict must be entered 
for pltf. — SaoTH V, Wall (1868), 18 L. T. 182. 
Annotations : — CODSd. Re HeudciKon, Ex p. Lowfs (1871), 

6 Ch. App. 026. Refd. Vicariuo v. Holllngflworth (1869), 
17 W. K. 013 ; He AUibon, Noyes, Ex p, AlcLoan (1871), 
24 L. T. 144 ; Re Blenkhorn. Ex p. Jay (1874), 31 L. T. 
200 . 

661. .] — When the gi*antee of a bill of sale 

takes possession of the goods comprised in it, & 
advertises them for sale as the goods of the grantor 
sold under a bill of sale, the goods, though still 
in the house of the grantor, are no longer in his 
apparent possession, & the bill of sale, although 
not duly registered, is valid against an execution 
levied on the goods of the grantor. — Emanuel v. 
Bridger (1874), L. R. 9 Q. B. 286 ; 43 L. .1. Q. B. 
96 ; 30 L, T. 194 ; 22 W. R. 404. 

Annotations: — He&td. Lowe r. Blakoioorr (187r>), L. IL 10 
Q. B. 486 ; Ht-evens v. J’holipa (1H76), lO (li. App. 417 ; 

Re London Cotton AIUIb Co., lie Brandcr (1876), 2.5 W. 11. 
109 ; Barnfather v, Barron, Barrcni, Patfi* & Draper 
(1877), 37 L. T. 231 ; Re Watt, Ex p. Joselyno (1878), 

8 Ch. 1). 327 ; Chattorton r. Walney (1881), 10 Ch. D. 
378 ; Geisso v. Taylor & Hartlaiid (1906), 93 L. T. 634. 

662. Premises locked up — Chattels not removed.] 

— Goods belonging to bkpt., taken possession of 
by a creditor under an unregistered bill of sale, in 
order to pass to the a.ssigneo under the bill of sale, 
must be actually removed, so far as they are 
capable of removal, before tlie bkpey. 


possession that could bo apparent to 
others than the pailies concerned. 8c 
the bill of sale was not Pled : — Held : 
not sutHcient chanije. of possession. — 
McLkod V. Hamilton (1857), 15 

U. C. IL 111.— CAN. 

658 li. .1 — rilfs. n^rreed to buy 

a farm from K., who continued to 
live on the fann & to exerei.se the same 
contwd over it, so far as the public 
could see, as before the sale ; — Held : 
there was no actual & continued 
rhanirc of possession. — M iiim «, Bal* 
COLVSKI (1908), 1 8aKk. L. 11. 416 ; 
9 W. L. H. 25.— CAN. 

659 i. Name not altered dh 

customers not infttmied — Railiff in 

l>oft„ holder of an unregistered 
bin of sale over the stock-in-trade of 
H., sent a ballill to n.5s shop to take 
possession. The bailill took possession 
and remained all daj*' in the shop, 
but the business was carried on os 
usual by the shopman, Sc. nothing was 
said to the customers. Sc H.*h name was 
oliowed to i-emain up outside. In 
the afternoon H. fllod a petition in 
bkpey. & hl.s estate wiw sequestpated 
next day. On the day of seciuestmtion 
bills were posted on the shop windows 
announcing a sale of the goods under 
tlie bill of sole. The official assignee 
of H. brought an action to recover the 
proceeds of the sale : — Held : the Jury 
wore right In finding that nothing 
had occurred to take the appatent 


possession out of H. — Stkciikn r. 
isKAKL (1889), 10 N. S. W. L. K. 136.— 

AUS. 

661 i. Sale advertised as under hill of 
«a/c. ]— Where an assignment was made 
by the director of a joint stock ec>, of 
aU the property of the eo. to trustees 
for the benefit of creditors. Sc the 
jroperty was formally banded over 
jy the directors to the trustees, who 
x>ok possession & advertised & sold 
tlie properly under the deed of assign- 
ment : — Held : thoi*o was an actual 
Sc continued change of possession. — 
Hovfy r. WumNo (1887), 14 S. C. 11. 
615.— CAN. 

m. ChatieU bought by grantee — 

left on grantor*8 premises.] — A father 
mortgaged chattels to Iris son, who 
advertised them for sale under the 
mtge., Sc bought them all in himself, 
but did not remove them from the 
place on which both bo Sc Ids father 
wore living at the time : — Ueltl : 
there had boon no actual change of 
poKsesidou. — G oopykau v. Ooodyraii 
( 1902), 1 O. W. It, 406.— CAN. 

662 i. [‘remises locked up — Chattels 
not removed.] — Where goods in a shop 
or other unoccupied building under 
lock Sc. key are sold by the owner, & 
the key delivered to tho purcha^r, 
who goes to the place Sc examines Sc 
checks over the goods, & then locks up 
the place again, this constitutes an 
actuA Sc continued change of possession 


& the puitihuscr need not either 
personally or by some one for biiii 
itmialn in i)OHHeH.sion or nunove the 
goods. — M cAIautin V. AfoouK (1877), 
27 C. 1\ 397.— CAN. 

n. Grantor procuring key — 

it obtaining access by Inick entrance .] — 
W. made an assignment of goods at 
S. to his brother, who lived sixty or 
seventy miles away. His brotlier 
went to 8., locked up tho building 
whore tho goods weie, and returned 
homo, leaving the key of the premise's 
vrith tho postmaster at 8. W. got 
posHOBsion of the key, & had constant 
access to the shop by a ba<'k entrance, 
though the street- door was kept 
fastened : — Held : no sufficient chango 
of possession. — W ilson r. Kkkr (1868). 
17 U. C. R.' 108.— CAN, 

o. Timber in shipbuilder's yard — 
Possessum taken by grantee's foreman A — 
M., a shipbuilder, eanit^ on his 
business in a yard leased from A. 
Pltf. sent two vessels there to be im- 
paired, Sc It was agreed that pltf. 
should furnish tho matoriaJ.s, Sc he 
purchased from AT. some oak timber 
then in the yard. Jd^^i.’s foreman took 
possession of It. & a portion hod boon 
worke<l up by pltL’s & Al.'s men, when 
A. distrained It for rent : — HeUl : there 
hoil been u sutflcient change of posses- 
sion of the timber. — Qildkuhleevk e. 
Ault (1868), lO U. C. R. 40l.— CAN. 

p. Logs--' Mar Icing symbolic dc^ 
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Where goods were taken po^oBsiou of before 
adjudication, but after the act of bkpcy., of which 
the creditor ha<l notice, & not removed from the 
premises, but simply locked up & the key taken 
away by the creditor ; — Meld : the assignees under 
the bkpcy. were entitled, — Me Jarvis, Ex p. 
Kitcheneii (1858), 32 Ti. T. O. S. 136. 

668. Timber on private dc public wharves — Key 
of private wharf handed to grantor.] — E., by an 
agreement in writing, sold timber lying partly on 
his private wliarf, & partly on a public wharf, to 
O. for £300, E. agreeing to pay all rent & other 
chaiges upon the timber for six months, within 
which time G, was to remove it. G. took posses- 
sion of the key of the private v^harf & sold some 
of the timber lying there, but he did nothing with 
reference to the timber on the public wharf, the 
key of which remiiined in the hands of the whar- 
ilnger, except taking persons to look at it with a 
view to its sale : — Held : there was no possession 
or apparent possession of the timber either at the 
public or private wliarf within 1854 Act, so as to 
render them liable to a stuzure under an execution 
against E. — Gough v, Bvehard (1863), 2 H. O. 

1 : 2 New Rep. 16U ; 32 L. J. Ex. 210 ; 8 L. T. 
363 ; 11 W. R. 702 ; 159 E. H. 1. 

jJ nnotutiotui : ~ -WoUd, Sirilth v. Wall (I8G8), 18 Jv. T. 182. 
Consd. Iif‘ Vifilngr, Kjt p. Hotnati (1870), h. H. 10 Kq. , 
Distd. Rc Allibon, Noyes, A’x p. McliCttii (1871), 21 L. T. 
144. Apld. Jif Henderson. Ex p. Lewis (1871), 0 (Ui. Ai»i». 
020. Consd. Kobinson r. Tucker (1883), Cab. & Kl. 173; 
Gibbons v, Hickson (1885), 55 U, J. Q. H. 110. Reid, lie 
lllenkhom. Ex p. .lay (1874), 0 (.'h. App. 700, n. ; Hilton 
V. Tucker (1888), 57 L. ,T. Oh. 973 ; Sales Affoney o. KHt^ 
Tliciatrcs, (19171 2 K. II. 104. Mentd. Branton v. GrifTKs 
(1870), 1 C, P. 1). 349. 

664. Furniture in grantor’s house — Not used by 
grantor after date of sale.] — E., by a written agree- 
nunii^, sold to G. for £50 some furniture lying in a 
[jouse, th(^ property of E., & part of which house 
]<]. had liivviously used aa an oftice & occasionally 
slept in, but of which apartments E. liad the use. 
By the agreement (i. out of the £50 was to pay 
the wages due to E.’s servant, who remained in 
the house, iV: the rates Ac taxes. E. did not u.se 
the house after tin; agreomc'nt : — Held : there was 
no possession or apparent possession of tlie 
furniture, l)y E. within 1851 Act, so as to render 
them liable to a seizure under an execution against 


E.— Gough v, Evbrakd (1863), 2 H. & C. 1 ; 

2 New Rep. 169 ; 32 L. J. Ex. 210 ; 8 L. T. 363 ; 

11 W. B. 702 ; 159 E. R. 1. 

Anw)kai0M .-—FoUd, 8iniMi v. Wall (1868), 18 L. T. 182, 

Comd,Jf^ Vluing, Ex p. Hoonian (1870), L. H. 10 Eg. 63, 

Apld. Ee Hondortion, Ex p. Lewis (1871), 6 Ch. App. 

626. Consd, Robinson u. Tucker (1883), Cab. & El. 173 ; 

Gibbons v, Hickson (1885), 55 L. J. Q. B. 119. Refd. 

Ee Allibon, Noyes, Ex p. McLoan (1871), 24 L. T. 144 ; 

Ec Blenkhorn, Ex p. Jay (1874), 9 Cb. App. 700. n,; 

Hales Agency v. KUIaj Theairos, f 1917 J 2 K. B. J 04. Mentd. 

Branton v. Griltlts (1870), 1 C. P. D. 349 ; Hilton v. 

Tucker (1888), 57 L. J. Ch. 973. 

665. Chattels in rooms tenanted by grantor — 
Key handed to grantee.] — Goods comprised in an 
unregistered bill of sale were deposited in rooms 
rented by the grant^or, & the keys of the premised 
demanded & given up to the grantee in consequence 
of non-cornpliance by the grantor with the condi- 
tions of the bill of sale. The grantor never 
returned to tlie jiremises, but the grantee entered, 
markoti the goods, & kept the keys : — Held : 
(1 ) the promises were not occupied by the grantor, 
&> the goods were not in his apparent possession 
within 1851 Act, ss. 1, 7 ; (2) the occupation 
spoken of in s. 7 meant a dc facto occupation. — 
Robinson v, Briggs (1870), L. K. 6 Exch. 1 ; 
40 L. J. Ex. 17 ; 23 L. T. 395. 

666. Possession demanded but not obtained— 

Chattels with bailee.] — Under the terms of an 
unregistered bill of sale of goods, given to secure 
a del)t, the grantor was to be allowed to remain 
in possession of tl)e goods until default in pay- 
ment of the debt after demand. Default having 
been made, tlie grantee demanded the goods from 
the owner of a house in which the grantor had 
placed them, & threatened to take them by force. 
The grantor remained in possession of the goods 
until she filed a petition for liquidation -Held : 
(1 ) the fact that the grantee was entitled to 
At demanded possession did not take tlie goods 
out of the grantor’s possession within 1851 Act, & 
the trustcH* in liquidation W4us entitled to the goods 
as against the grantee ; (2) if the grantor had 

bailed the goods to a bailee to liold on account of 
the grantor, tin? goods would still have been in 
the possession of the grantor within the Act-, 
would not have been taken out of the grantor’s 
possession by tlie fact that thc^ grantee was entitled 


liven/.] — 11 . «grco<I to ffct out logs 
for pKf^^. A largo number weiv got 
out (luring tlic winter by H., & whU«' 
on the ice ho marked 1.040 logs ^^i(h 
jJtfH.’ mark. When the leu broke up, 
all worn float od down together 
h(.H?anio nilx(^d. Pltfs. aecopt(*d & 
paid £200 on account, & afterwards 
a delivery was made by H. to them of 
1,040 logs, by dellv(‘rlng sonic in tho 
name of that number out of the whole, 
which W(*re still l.ogid her : — //r/d ; 
Chattel lUortgago Act would not have 
applied, even if tho jury had not 
found, as they did, that there wan an 
actual »Vc continued cliango of posscs- 
sion. — MiDDLKBiiooK w. Thomson 
( 1800), 19 U. C. It. 307.— CAN. 

q. Uanltd out <St jilacal at 

place agreed to In/ i/arties.] — Deft, 
cntoi'cd into a verbal cont ract with it., 
who was then engaged in cutting 
cordwoqd on a ccrtatii limit, by which 
tho latter was to deliver about 85 
cords of wood on tho station grounds 
at M., at a point indicated by deft., 
in payuiont of a debt. During tho 
following month R. haitlod out & 
piled abemt 85 cords of the wood in 
the place indicated & notided doft. 
thereof. II($ also hauled out 
piled in dilTerent iiarfs of tho same 
grounds about 1,500 cords bcsldos. 
Tdtf. aftenvards obtainod from R. a 
chat.tol mtge. oovorlng the wood 
dellvcrod fur deft. & a laigo quantity 
of other v^ood pilod at tho same station. 

J. — VOL Vll. 


Suliseiinmitl:' deft, went to M., accepted 
till! 85 cords, & had it shippod away : — 
Held : the facts did not warrant the 
conclusion that there had been the 
actual change of possession necessary 
to satisfy H. S M.,c. 10 . — Bebnhakt r. 
Mi^C’iTTt’HKoN (1899), 12 Man. L. R. 
391— CAN. 

r. Xot Hct apart — xlgrecmenl 

h/i qranicc to bear loss by fire.] — 
B. agreed to deliver to deft., at C., 
195 cords of wood to be taken out of 
two piles of wood containing 200 
cords lying at another railway station, 
A" n’ceived the consideration therefor. 
IJehirc anything was done towards 
delivers' of tho wood or setting apart 
tho 195 cords from tho rest of the wood, 
B. assigned to pltf., for the benefit 
of his creditors : — Held : ( 1 ) R. S. M. 
1902 (c. 11), R. 3, had not been com- 
plied with ; (2) doft. *8 agreement to 
near the loss, if the wood should be 
burned, was not sufficient to vest the 
title in him in the face of the other 
facts. — llAVKUHo.v V, Smith (1900), 
10 Man. L. R. 204 ; 4 W. L. R. 219.— 
CAN. 

' — See, aho, cases in Sect. 3, 
sub-sect. 2, A, jntst. 

t. Store of goods — Key handed to 
grandee — Symbolic delivery.]— C. exe- 
cuted a bill of sale of a share of goods 
to pltfs., who received tho key after a 
synibolic delivery of the goods by 
portions in tho name of the whole : — 


Held : the change of possession was 
sufficient. — Taylok v. Commercial 
Bank (1854), 4 C. P. 447.- CAN. 

t. Sheep on grantor's land — Mark- 
ing removal from other sheep of 
grantor. Y Pltf., a butdier, bought from 
R. a number of sheep, & marked iiio 
sheep with rod paint ns his property. 
Si they were then placed apart from 
l.lie rest of R.*h sheep in a separate 
field on the latter’s fann, w’he!*e they 
Averc to remain until reipilred by plft. 
It w'tts tho custom among butchers to 
leave with farmers stock purchnsed 
from them until convenient to renii»ve 
it: — Held: the mere marking of the 
sheep, or the reuioval of them from 
one field of the seller to another, did 
not constitute u sufficient delivery or 
change of possession under C. H. U. C., 
c. 45, s. 4. — Doyle v. Lasher (1806), 
10 C. P. 263. — CAN. 

V. Horses in grantor's stables — 
Grantee in actual possessioji by servant.] 
— On Oct. 2, 1894, a verbal sale of 
horses was made to A., Ac part of the 
purchase nionej' w'as t hen paid. For 
the eonvenlence of A., iSc at his rciinest, 
deft- continued in ac'tual posseasion 
of the horses until Nov. 12 following, 
w hen he called upon A. & told him that 
he was going awaj-, but had left ovary- 
thing all right, Ac that a hoy who had 
been in his employment could take 
ctire of overj'tliing, & thereafter A., by 
Ills servants, remained in actual 
possession of the horses : — Held : there 
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Sect 3 « — As regards what cha Mela: Sv b-seci. I, A.] 

to & demanded possession. — Ancona v. KooEits 
(1870), 1 Ex. D. 285 ; 46 L. J. Q. B. 121 ; 86 L. T. 
115 ; 24 W. 11. 1000, C. A. 

AnnotatioTui: — Consd. Lincoln Wagsron & Engine Co. ». 

Munford (1879), 41 L. T. 656. Kefd. He Henley, p. 

Fletcher (1877), 6 Ch. D. 809. Mentd. Ramsay v. Margrett, 

11894] 2 Q. B. 18. ' 

667. Grantee’s man unable to obtain access to 
chattels — But remaining on premises.] — The holder 
of a bill of sale, which was not registered, sent 
a man to take possession of the goods & prevent 
the grantor retaining them. The man entered the 
premises in which the goods were, but could not 
get into the room in wliich they were, but kept 
watch outside the door of such room, the grantor 
being absent. The jury having found that the 
man intended bond fide to take possession : — 
Held : there was evidence to justify such finding, 
& a verdict found for the holder of the bill of sale 
against an execution creditor, whose execution 
was put in after such taking of possession, was 
rightly found. — F uubeu v. Finiayson (1876), 34 
L. T. 323 ; 24 W. R. 370. 

Annotation: — Dbtd. He Henley, Ex p, Fletcher (1877), 5 

Ch. D. 809. 

668. Wrongful possession.] — Actual posses.sion 
taken by the grantee of an unregistered bill of sale, 
even though taken wrongfully, may exclude the 
operation of 1854 Act. But, though when posses- 
sion is taken rightfully the possession will be ex- 
tended by construction of law beyond the actual 
physical possession, this will not be done in the 
case of a wrongdoer. His possession will not be 
constructively extended beyond the articles of 
which he has obtained actual physical possession. — 


Re Henley, Ex p. Fletcher (1877), 6 Oh. D. 
80f) ; 46 L. J . Bey. 93 ; 30 L. T. 768 ; 25 W. R. 
573, 0. A. 

! 669. Possession taken after act of bankruptcy.] 

I — The grantee, under an unregistered bill of sale, 

! took possession of the property comprised in it 
before the filing of a liquidation petition by the 
! grantor. The day before possession was taken, the 
j grantor had committfid an act of bkpoy. of which 
! the grantee had no notice : — Held : the “ time of 
j such bkpey.,” in 1854 Act, s. 1, meant the time of 
I the act of bkpey., & the title of the grantee was 
defeated virtue of the relation back of the title 
of the trustee in the liquidation to the earlier act 
of bkpey. — Re Turner, Ex p. Attwater (1876), 
5 Oh. D. 27 ; 46 L. .1. Bey. 41 ; 35 J.. T. 682 ; 25 
W. R. 206, (1 A. ; proceedings (1877), 6 

Ch. D. 32. 

Annotation: — Folld. He Cross, Ex p. Payno (1879), 11 

Cl). D. .539. 

670. Third party already in possession — Sale 
stopped & third party ejected.] — ^I’ltf., the holder 
of an unregistered bill of sale, prior to an ac.t of 
bkpey. committed by the grantor of the bill ob- 
tained an order of tlie ct. restraining a sale of 
the goods already advertised & appointing him 
receiver. On the day fixed for the sale pltf. 
entered the premises where the goods were, but 
found a man in possession, whom he ordered to 
retire, but pltf. allowed him to remain pending 
instructions from liis employer. Pltf. took pos- 
session of the goods <fc stopped the sale. The act 
of bkpey. took place at about two o’clock p.ui. A 
the man was not withdrawn till three o’clock p.in. ; 
— Held : sufficient, possession had been taken by 


was a delivery by the vendor on JN ov. 1 2, 
& the sale was good, notwitiistanding, 
R. S. M., c. 10, 8. 2. — TKt)8T & Loan 
C o. V. WRiuiiT (1895), 11 Man. L. R. 
314.— CAN, 

a. Stack of hay on grantor*8 

premises— AUmced to remain there an 
grantor vacating 'premises.] — H., owing 
money to G. on a note, the note was 
given up iu exchange for a stack of hay 
& 15 in cash. The stack was on H.’s 
promises, where it remained. H. 
shortly afterwards vacated the premises 
& G, lUlcged that ho obtained per- 
mission for the stack to remuhi whore 
it was : — Held : the sale was not 
accompanied by an immediate delivery 
followed by an actual & continued 
change of possession, & was void 
under Bills of Bale & Chattel Mortgage 
Act. — Conn v. Hawes (1912), 21 

W. L. R. 622 ; 4 D. L. H. 4.— -CAN. 

b. Chattels left in gran tor *s shop — 
After reasonable lime for removal .] — 
Pltf., on Ma 3 ’^ 31, 1861, purchased & 
paid for a carriage from F., a carriage 
maker, for $175, but did not remove 
it from the shop. Bhortly after, 
pltf.'s wife saw another carriage iu 
the course of building which she 
preferred, & it was agreed tliat pltf. 
should have it. If he choH(\ upon 
payment of an additional sum, the one 
first purchased to be his if lie did not 
take the other : — Held : pltf., having 
left the carriage in the vendor’s hands 
more than a reasonable time for the 
removal thereof, the sale came within 
C. S. U. C.,c. 45, & there being no 
delivery, foUow'ed by an actual & 
continued change of possession, nor 
any bill of sale filed, in accordance 
with that Act, the property remained 
in B\’s liands liable to seizure. — 
Carrdthers V. Reynolds (1862), 
12 C. P. 596.— CAN. 

0 . Attempt to take possession.] — 
Belts, seized goods in the possession 
of L. under an oxeoution against him, 

& pltfs. olaimod the goods as assignees 
under an unregistered bill of sale given 


by L. to F. There was no change 
of possession. Afterwards L. agreed 
with pltfs. to hold the goods as tenant 
at will at a rental, & subsequently 
they made an Ineffectual attempt to 
take possession : — Held : that attempt 
to take possession of the goods was 
not sufltcieiit to satisfy U. S. G. 1877 
(c. 119). — McKkllak V. McGinnoN 

(1885), 12 A. R. 221.— CAN. 

d. .] — Seizure of a chattel 

while iu tlie lawful possession of a 
Judgment debtor us ajiparent owner 
is valid as against a nitgee. imder a 
defective chattel lutgo., who liad not 
ac:tuul possession, it being Ijuaterial 
that the mtgoe. diligently attorn jited 
to obtain possession. — Rm’HiK C.’ox- 
niAcmNO t:o. r, Bitow'x (1915), 30 
W. L. K. 723 ; 8 W. W. R. 84 ; 21 
D. L. R, 86.— CAN. 

e. Possession after assignment for 
benefit of credffors.j — On Dec. 28, 
1891, JN. made a bill of sale to pltfs., 
w'liich was filed on Bee. 29. C)n 
Jan. 1, 1892, N. made a deed of assign* 
ment for the benefit of creditors to 
C., covering the same property, & 
parting with all his interest in It. On 
Jan. 9, N. delivered possession of the 
property to pltfs. The bill of sale was 
intended to be a security under 
5th R. B., c. 92, ss. 4, 5, being made 
both to secure a debt due, & to secure 
the grantees against their indorse- , 
nients for the accommodation of tlic ! 
grantor ; — Held : there was no delivery 
to the mtgees. under the mtgo. whicfi 
transferred to them the possession of 
the goods. — R eid v. Creiouton (1895), 

27 N. B. K. 90 ; 24 B. U. R. 69.— CAN. 

6681 . li'nmgful ptmsessiori.] — Held: 

(1) the rights of a mtgee. of chattels are 
not taken away by his failure to 
register the instrument unless the 
goods remain in the possession or 
c^parent possession of tlio uilgor. ; 

(2) As in the present case the chattels 
had been effectually thougb illegally 
taken out of the nitgor.’s possession 
and into the possession of deft,, tho 


seizure was vnlid as to tho chattels 
suffiriently described in it tho bill of 
sale.— Johns r. Mulindeu, 11915] 
N. Z. L. R. 422.— N.Z. 

£. Chaitels with bailet — Verbal stai-e- 
mini by suliritor that he was acting 
for grantee — Bill blank as to name oj 
grantee.}— A concrete mixer, owned by 
A. & Co. was stored w'ith T., who had 
complete} iK)ssi‘ssi(>n of If. & held it 
for the owners. R., a solr., having a 
claim against. A. & Co. for costs, 
on Nov. 20, 1914, procured them to 
execute a bill of sale of the mixer, 
li'aviug tho name of tho baigaiuee 
blank. In Dec., 1914, R. told ’J\ lie 
was tJ)t owner or was acting for tlio 
owner. BubscquenLly, the name of L. 
was inserted in tlie liill of suJe. The 
bill of sale was never fully completed 
or registered. — Held : there w’us no 
immediate delivery to li. or L. foilow'od 
by an actual continued cliango of 
possession. — MissisyDoi Lautz t’oupN. 
V. North (1915), 32 W. L. R. 591; 

9 W. W. U. 317.- CAN. 

g, Verbal instructions by 

grantor to hold chattels for grantee — 
Avtliorily to granU'c to sell.] — A. agreed 
to make for K. an iron fence for which 
R. furnished him with the iron, & paid 
a eurialn sum on account of the work. 
Being unable to i»ay the balance, 0. 
advanced tho money, taking R.’s note, 
& the fence, which was tneu in A.'s 

ard, was delivered by U. to him to 
old for G. until payment of the note, 
hut there w'us no written agreement. 
When the note fell due 11. auttiorised 
G. to sell the fence, but it remained 
until it was scizesi under an execution 
against R. : — Held : the execution 
could not prevail against G.’s claim. — 
Gurney v. Jamkh (1869), 19 U. C. R. 

J 56.— CAN. 

h. Substitution of chattels 

Statement of chattels m bailee's hands 
demanded by grantee.] — B. lie Co, used 
to transmit Imens to B. & Co. to bo 
bleached. On Nov. 23, 1874, B. & Co. 
holding a quantity of such goods 
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pltf. to take the goods out of the apparent posses- 
sion of the grantor. — ^Burroughs v. Williams 
(1878), 13 L. J. N. C. 127. 

671. Possession taken for purpose of catalogu- 
ing.] — Goods were assigned by an absolute bill of 
sale to a firm of auctioneers. The grantor arranged 
to leave the promises on which the goods were & 
to allow the grantees to sell them by auction on 
the premises. On the agreed day the auctioneers 
sent a man to take possession of the goods & to lot 
& catalo^e them for sale : — Held : (1) the bill of 
sale required registration, as 1878 Act, s. 8, was not 
repealed as to absolute bills of sale ; (2) the goods 
were not in the apparent possession of the grantor. 
— Robinson h. Tucker (1883), Cab. & El. 173. 

672. Assignment by husband to wife — Chattels 
at matrimonial domicil.] — A wife, who was liviiig 
in the same house with her husband, agreed to buy 
from him the furniture & plate in the house, & she 
paid him a fair price for the goods, 4fe he gave her, 
a receipt &. an acknowledgment that the goods 
were the absolute property of his wife : — Semhle : 
if tlio receipt had been a bill of sale the goods 
would not have been in the apparent possession of 
the husband, because, the fact that the goods 
remained in the house being consistent with the 
possession of either husband or wife, the iiossession 
must be attributed to the person, vi?., the wife, 
who had the legal title to them. — Ramsay v, 
Marghett, tl««41 2 Q. B. 18 ; «3 L. .T. Q. B. 513 ; 
70 L. T. 788 ; 10 T. L. R. 355 ; 1 Mans. 184 ; 9 R. 
407, C. A. 

ntmittiioriH Re Satterthwaite, Kx j). Trustee 

(IHO.'j), 2 Mans. 52 ; Withers r. Berry (1895), 29 Sol. Jo. 

559. Mentd. Claphain r. Iven (1994), 91 L. T. (59; Rc 

Ilcis, Ex p, Clouffh, [1904] 1 K. B. 451 ; Rc MufrnuH, Ex p. 

SulaTiiati (1910), 80 L. J. K. B. 71 ; Bofjrci’s, Eungblut r. 

Martin (1910), 102 L. T. 527. 

Secn aUOy Part III., Sect. 2, ante, 

673. - & dealt with by wife as her 


own.] — Chattels settled by husband on wife by post- 
nupt^ settlement, & being in a house which is the 
matrimonial donucil at the date of the husband’s 
bkpey., are^ not in the apparent possession of the 
husband within 1854 Act, though the settlement 
is not registei*ed undt^r that Act, if the possession 
is consistent mth the trusts of the settlement. — 
Tie Sa'^rthwaite, Exp, Trustee (1895), 2 Mans. 
52 $ 15 Xt. 242. 

Refd. Withers v. Berry (1895), 39 Sol. Jo. 

559. Mentd. Re Reis, Exp, Clouprh, |1904] 1 K. B. 451. 

674. Subsequent deed of separation — & 

lease by wife to husband.] — In 1889 A. conveyed 
to his wife the house in which they lived & shortly 
afterwards executed a deed of gift to his wife of 
the fimiituro in the house. The deed was regis- 
tered under 1878 Act, s. 10, but was not re-rogistered 
under s. 11. ir nder a separation deed made in 
1892 the t\ife leased the house & furniture to A. 
In 1894 pa 1*1 of the furniture was taken in execution 
to satisfy a judjfment debt of A.’s. The wife 
claimed the furmture so taken in execution : — 
Held : the wife was entitled as she acquired the 
entire interest in i»he furniture under the deed of 
g^t, ^ after the lease. A. hold as lessee, & the fur- 
niture was not in bis apparent possession whem 
the execution waji levied. — Withers v. Berry 


(1895), 39 Sol. .To. 569, D. C. 

675. Grantor & grantee living In same house.] — 

In 1893, deft., by an absolute bill of sale, assigned 
the fmniture in the house in which he resided, & 
of which he was the tenant, to a person wlio also 
resided in the same house ; — Held : it would 
require cogent evidence to rebut the inference of 
actual possession by the grantee from the fact that 
he was living all along in the house in which the 
goods were, thougli the grantor lived there also, 
— Antoniadi V, Smith, [1901] 2 K. B. 589 ; 70 
L. .J. K. B. 809 ; 85 L, T. 200 ; 49 W. R. 093; 17 


to a lion to a bank for «<lvaucuH 
inado to S. & Co. as a^alimt. tho8o 
(^ooilH, a deed was executed to the bank 
by the Mcveral iiiombors of th(i two 
llrniH, by wbieli 8. & Co. transferred 
all the koods then with B. ^ Co. to 
st'cnre all money for the lime l>e]ng to 
l>o due to the bank by 8. & Co., & 
B. & Co. covenanted that tliey held 
those groods & would hold any (»ther 
floods which ud^ht. be substituted by 
8. \l. Co. thei*eft)r from time to time 
with the eoncurreuee of the bank, for 
the bank, &: that they would at all 
times retain groods which slionUi in the 
gross be e(]uai in valiio to those whie.h 
they should part with in substitution, 
&. that the bank might enter He take 
the goods for the time being, suldeet 
tA» their lien. 'J’hc d»H^d, which gave 
tile bank power to sell the goods m 
default of payment of their advances, 
was not registered Tho bank con- 
tinued to make advancos In the 
ordinary eoui*se of trade, the goods 
were withdrawn by 8. & Co., & other 
goods sent by tliem te B. & Co. In 
substitution for them. S, & Co. 
liecame bkpts., but before they com- 
mitted any act ot bkpey. the bank 
re(|ulrod from B. & Co. a statement of 
the goods thou in their possesslou, 
which was delivered by B. & <[3o. with 
the consent of S. & Co., & B. &; Co. 
again midertouk to hold the goods 
subject to tho bauk*s lion : — Held : 
even tliough no authority was given 
by tho bank for the substitution, the 
transaction which took place pre- 
viously to the i)kpcy, of 8. & Co., 
constituted fwvus actus binding tho 
goods then in the possession of B. & Co. 
In favour of tho bonk to secure tboir 
advauot's, & took tho goods out of the 
possesslou or apparent possesslou of 
8. & Co. so as to provont tho operation 
of Bills ol Sale Act. — ^Mkkohant 
Banking Co. or London v, Spottkn 


(1877). 1 1 1. U, Ey. 58(5; 11 I. L. T. 
153.— IR, 

672 i. Assiunmetii hi/ husband to V'ife 
— VhatU'ls ill matrimonial domicil .] — 
In Aug., 1899, N., tho husband of pltf. 
bought plants from the deft. N., 
intending t <» trade in tho plants, placed 
them oil land, of which lie was lessee. 
N. ill (Jot. as.'^igned tho lease, furniture 
& idauts to pltf. Pltf. having claimed 
under the assignment .* the 

goods did not remain in the possession 
or a])iiarout possession of N.^. & the 
assignment did not raqulra n.^gisirutiou 
os a bill of sale. — N icuolhon v, New- 
man (1901), 3 \V. A. L. K. 28.— AUS. 

672 ii. .J — An ante-nuptial 

setUeiuent provided that the liusband 
would forthwith after the celebration 
of the marriage grant & convey to his 
wife all the personal & real property 
which ho owned, & that he would 
further transfer to her within one year 
other furniture to be stdocted by iier 
to tho value of $1,500 in all. Nothing 
was done to carry out the covenants In 
the marriage settleiiieiit for nearly two 
years, when tho busbaud executed a 
bill of sale of the furniture : — Held : 
us the furniture had been, since the 
marrlu^, in tho house occupied by 
the wife & her husband, tlie possession 
must be presumed to have been his & 
not hers, &. there was no change of 
possession at tho mun'iage. — Brown 
V, Pkai'ik (1897), 11 Man. L. 11. 409. — 
CAN. 

672 iii. .1 — A sole of 

chattels, eousistiug of household fumi- 
tuTO In tnoir residonco, between a married 
wumau Sc her husband, living & cou- 
tinulDg to live t-ogether, without a duly 
reKistciud bill of ^e, is void as against 
creditors, for in such a cose there 
cannot bo said to bo an actual & con- 
tinued change of possession open & 


reasonably sulfieient to afford public 
notice thereof as required by Bills of 
8ale Act. — Hogaboom r. Ubaydon 
(1891), 2(5 U. U. 298.— CAN. 

672 iv. — -.] — Where deft, 

made a voluntary assigrnment of all the 
hirnitui’c in his residence to his wife : — 
Held : the assignment was void as a 
bill of sale by virtue of 1879 Act, 
H. 8, the chattels comprist^d in the bill 
of sale having romained in the posses- 
sion or appaiunt possession of the 
person making such bill of sale. — 
8AXDER8 V. CROSSLEY, [1919] 2 I. R. 
525.— IR. 


676 i. Grantor <£’ grantee living in 
same house .] — It was alleged that pltf., 
who was li^ug with his mother, gave 
soim* horaes to her for his hoani, but 
no price was fixed for them, & they 
were kiqit at the house & used by pltf. 
as before : — Held : there was no 
Hunicleut eliauge of possession. — 8 narr 
V. 8MIT1I (1889), 15 U. C. B. 156. — CAN. 


675 ii. 


Grantee clerk of grantor.] 


-Tho grantee of a hill of sale of guods, 
lome of which were eonlalned iu tho 
>ullding mentioned iu the bill of sale, 
fc othera in 11. Street, was a clerk in 
ho grantor’s emplojnient lS: managed 
ho R. Street stoi-o. The grantor lived 
►ver the stoi*e mentioned in the bill of 
ale & the grantee lived with them, 
^ftor the sale the grantor ctmtlnued 
o reside in the same plaei'. Sc for about 
> fortnight tliereafter he assisted in 
he store Si iiistrueted the man hired 
>v the grantee how to run the bnfllne3^. 
'he grantee e,ontiuued in the R. Stn^et 
ton*, but, the grantor paid tho rant & 
mrahused goods for the business 
^hleh were charged to him : — Held : 
here was no actual & continued 
haiige of possesslou. — Svaigubb v, 
loTARU (1906). 3 IV. L. R. 486.— CAN. 

1 2 
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Bills of Sale. 


Sect, S, --Ah regards what chat tels : Svh-sccL 1, <t * B, 1 

T. li, R, 643 ; 46 Sol* Jo. 638 ; 8 Mans. 335, 

C. A. 


-4nnote«on« Hopkins v. Gu(1«recji, riOOGl 1 K. B. 

L T 52?”^* Kungblut v. Alurtiii (llUO). 10.1 

Whether chattels In reputed ownership of bank- 
nipt grantor.] — See Bankruptcy & IniSolvency, 
Vol. V., pp. 750-801. 


B. Other Casen, 

676. Apparent possession question of fact.]— 

The question of apparent owm^rship under 1854 
Act, s. 7, is a matter of fact for the jury <}t not one 
for the judge to decide, it is no niisdii*Gction to 
leave to them the question of the bona fides of the 
assignment. — Davie.s v. Jones (1802). 7 L T 
130 ; 10 W. R. 779. 

®oM. Rc Blenkliorn, Ex p. Jay (1874), 31 

677. Chattels seized by sheriff.] — Goods foim- 
ally seized by the sheriff under an execution remain 


I in the apparent possession of debtor within 1854 
, Act. — Be Cole, Exp, Mutton (1872), L. R. 14 Eq. 

; 178 ; 41 L. J. Bey. 67 ; 26 L. T. 016 ; 20 W. R. 

I 882. 

I Annotatians : — ^Befd. Re James, Ex p. Harris (1874), L. B. 

1 19 Eg. 253. Mentd. Re Ayslilonl, Ex p. Lovering (1887), 

36 W. R. 652 ; Davis v. Petrie (1905), 93 L, T. 511 ; Re 
, Craig, Exp. HlnohclllTe, 11910] 2 K. B. 497. 

I 678. In his visible possession.] — If the 

[ goods comprised in an unregistered bill of sole are, 

‘ at the time of the filing of a bkpey. petition against 
j the grantor, in the actual visible possession of the 
j sheriff under an execution, issued either by the 
I grantee or by a third party, they are not, oven 
though the grantee has himself taken no possession, 
in the appanmt possession of the grantor, & 1878 
Act does not apply . — Be Brenner, Ex p, Haffbry 
(1881), 16 Ch. I). 668 ; 44 L. T. 324 ; 29 W. R. 

I 749, 0. A. 

I Annotations : — FoUd. Re. Ealos, Ex p. SierJ (I‘J(>.'>', 54 W. U. 

* 202. Consd. Hales Agency v. Ellto Tlicatros, [1917] 

2 K. B. 104. 

679. .] — E. being indebted to a friend, 


PART VI. SECT. 3, SUB-SECT. 1. 

— B. 


^ k. Definitions — ** Apparent posses- 
sum .**] — There is no definition of the 
term ** apparent possession ” in Chat- 
tels Transfer Act, 1889, but the deflni- 
won contained in English 1854 Act & 
Chattels Securities Act, 1880, is a 
reasonable one. — Slattkrv (Okkicial 
^^ignkk) V. Slattery (1895), 10 
N. Z. L. R. 333.— N.Z. 


!• “ Actual <£? continued change 

of possession.**]—** Actual & continued 
change of possession,’* which by 55 
Viet. c. 26, 8. 3, is to be ** open & 
reasonably sufliclont to afford public 
notice thereof,” has reference only to 
tho ” actual & continued change of 
possession ” mentioned in K. S. O. 
1887 (c. 125), 88. 1, 5, & docs not refer 
to possession taken by a mtgee. after 
defa\ilt.— GnxARD v. Bollkkt (1893), 
24 O. R. 147. — CAN. 


^ ni. Necessity for actual d> con- 
tinued change of possession.] — K., in 
possession of preniisos imder a le-ase for 
years, assigned bis term by way of 
mtge. to R. K. continued in possession 
for some time after the assignment, 
until R. entered : — Held : if the mtge. 
had come within 12 Viet. c. 74 it would 
have been void, not having been 
accompanied by liruuediuto & con- 
pOMOSSi^.— t'BAZER V. LaZIER 
(1852), 9 TJ. C. R. (J79. — CAN. 

R* •! — ^Whero housebold furni- 
ture was assigned, but there was no 
change of possession ; — Held : not- 
withstanding registration of the assl^- 
ment, such furniture did not i)iiss. — 
HAltRIH & WOODBIDK V, (3oMMliRCTAL 

n i’ <1*58), 16 U. C. It. 
437, — CAN, 


o. 
14 C. 


— — .] — May V. liouTLEOE (1804), 
r. 534.— CAN. ' 


P« • 1 — Whore there was no actual 

& continued change of possession of 
the goods & chattels mentioned in 
the bill of sale from debtor to claimant ; 
—Held : tho bill of sale was Invalid. — 
Mueller 15. Cameron (1905), 2 W. L. Tl. 


on 
with 


.1 — Ihe ct. dismissed a clalr 

an alleged sale not comply] n 

J Bills of Sale Act, & os to ivUic] 

there had not been aotual & contlnue< 
change of possession. — D ominion Bani 
V. Salmon (1912), 23 O. W. It. 008 
4 O. W. N. 400.— CAN. 


r. ,1 — i>., ill consideration of 

advnncf^H made & to be made agreed 
to gut out He deliver to pltf. 5,000 cords 
of pulpwood, the wood to be marked 
with pltf.’s mark, the letter Q,” & 
to bo pltf.’s property immediately it 
was cut, & to be delivered to pltf. at a 


spoeifiod place : — Held : tho contract 
was, Iw accordance with C. S. 1903 
— Quebec Forest PRonuen-s 
(1919), 46 N. B. U. 

Mortgage by company .] — 
When^ a mtge. within R. S. O. 1897 
(c. 148), ss. 2, 23, was made by a co. & 
there was no immediate delivery or 
actual & continued chango of posses - 
Sion ‘.-—Held : it was null & void under 
s. o or the Act. — N ational Trust Co. 
V. TRus'fs & Guarantee Co. (1912), 
26 O. L. II. 279.— CAN, 

t. -~AfUr-a(miredchattch^^ 
claimed tiUe under blUs of sale 
containing provisions that made tho 
conveyances applicable to after- 
acquii>ed proper^, to property sebsed 
in oxwutiou. The goods hod been 
oi^ered by the grantor, after the date 
of the bills of sale, & nothing had been 
clone by pltf. by way of assorting a 
nght of poB.scsslou i—IJeld : in the 
of any tunms actus interveniens, 
pltf. had not the legal title, & he could 
not July on an equitable title.— 
0'Ki.ill r. Bell (1883). 4 K. & G. 419. 
— CAN. 


a. 


Timber.] — -To make valid 
ag^nst ci-edltors of the vendor a sale 
of tiniber to be cut down by him, there 
must be an actual delivery to the pur- 
ch^cr, after tho timber is cut down, 
fculowod by an actual & continued 
change of possession, as in the case 
of other chattels. — M cMtij.an v. 
McSherky (1808), 15 Gr. 133.— CAN. 


b. 


(disolute in form — In 
fact (nven by iray of security.]— It the 
transaction between the bargainor & 
the bargainee in a bill of sale filed in 
apparent compliance with R. H. M. 
c. 10, 8. 2, is lually a transfer to tho 
latter by way of security only for tho 
renayment of money, & not an absoluto 
^Ic of the goods & chattels comprised 
theiuln, the bill of sale, in the absence 
i/BiRtJdlate delivery & actual & 
W)ntiinicd change of possession, will 
be held void under that sect. — B uddy 
( 1897), 11 Man. L. II. 

ooo. — LAN. 


e. 


. ■; — T'J — Although a 
bm of sole absolute in form is Invalid 
wmore the transaction is really one of 
mtge., for not setting forth tho tme 
consideration, where* Ihorti is actual 
(lelivcry & change of iiosscsHion, tho 
I'Minsactlon is not uffe«;t<jd.— -Mathehon 
V. I OLi/jcK (1893), 3 B. C. It. 71,— CAN, 

d. -- Valid consUieratum —Absence 
— W^here there was a 
valid consideration & no fraud:— 
Hcta : the question of apparent pos- 
sessluD or visible change of possesion 


or merely formal pussession did not 
arise, N. S. Act, in that particular, 
ilifforlng substantially from English 
& Ontario Acts. — E .vsteun Canada 
SAV iNoa & Loan CJo. v. Cukhy (1890), 
28 N. 8. H. 323.— CAN. 

e. Whether grantor remaining in 


poss^ion evuietu'e of fraud — Itegis- 
tration of bill.] — When an absolute l)ill 
of sale is given, the fact, of the grant or 
continuing lii possession, though evi- 
dence of fraud, does not nocesstirily 
make the tiansfer void, & it is for the 
jury to say whether, from all the cir- 
cumstaneos, the tiansaction is bond 
fide^ or merely coloiirablo to defeat an 
execution ciuditor. 

When the bill of solo is registered, 
one of tlui circumstances always lulicJ 
on to show fraud, viz., the secriicy of 
tho transaction, is wanting. — H hirrkf 
V. Mc'Kkkn (1883), 23 N. B. U. 184.— 
CAN. 

-.] — The duo regis- 
tration of a hill of sale prevents 
tho iiifejunco of fmnd being drawn 
from the retention of possession of the 
goods by the bargainor. — Hel.vno.kr v. 
Menard (1890), 27 O. U. 209.— CAN. 


g. .] — By a mtge. tho 

mtemr. was to continue in possessit)ii, 
selling the goods, & accounting to the 
mtgee. for the proc-eeds on demand : — 
Jlcld : not to afford -per se any evident 
of fraud. — Rosa r. C'onuku (1857), 14 
U. C. R. 525.— CAN. 


h. 


-.] — A bill of sale to 


pltf. purported on its face to bo an 
absolute transfer, with a right, to 
immediate possession, but it was re- 
ferred to in the aflidavit as a bill of 
sale, it there was an undewtanding, 
not reduced to writing, that tho grantor 
should got tho property back on pay- 
ment of the amount secured. After 
the filing of tho bill of saJe, the projjerty 
was allowed to remain in tho possosoion 
of the grantor : — HeUI : the fact of tho 
property remaining in the possession 
of tho grantor was not a fraud in itself, 
but a matter for tho consideration of 
ihe judge, & ho having found that the 
amount named as the consideration 
was due from the grantor to the grantee, 
& that the transaction was not talntm 
with fraud. A' the amount of property 
transfened not being excessive, there 
was no reason for disturbing bis finding. 
— Frashu V. Murray (1901), 31 

N. 8. R. 180.— CAN. 

676 i. Apparent possession question 
of fact.] — It Is not a question of law, 
but for tho decision of a jury, in all tho 
ciroumstanoos, whether there has been 
a Butficiont Immodiato & continued 
change of posHossiou. — W aldik v, 
Granob (1859), 8 C. P. 431.— CAN, 
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trfttisferred her furniture in satisfaction of the loan, 
by documents which constituted an absolute bill 
of sale. Subsequently the sheriff seized the ^oods 
in execution, & was actually in possession when 
E. filed her own petition. The trustee in bkpcy. 
claimed the furmture : — Ifeld : thf3 bill of sale 
could not be avoided, because at the date when E. 
filed her petition the goods were not in her apparent 
posjiiesBion, but in the possession of the sheriff. — 
Bales, Ex p, Steel (1905), 54 W. R. 202 , 50 
Sol. Jo. 00, D. C. 

Annotation: — Consd. Sales Agroncy v. Elite Theatres, [1917] 

2 K. B. 164. 

680. .] — ^An absolute bill of sale was made 

on May 15, 1015, & on May 18 the chattels com- 
prised therein wore seized in execution by the 
sheriff. The bill of sale was not registered at any 
time. The county ct. judge found as a fact that 
l.he chattels were in the apparent possession of the 
grantor of the bill of sale. On appeal to tlio Div. 
Oi/. it was contended that the seizure of the chattels 
in execution prevented them being in the apparent 
possession of the grantor of the bill of sale, but the 
Div. Ct. decided that, notwithstanding the execu- 
tion, the chattels comprised in the bill of sale were 
in the apparent possession of the grantor, & the 
bill of sale, being unregistered, was void against 
the execution creditor : — UeM : there being evi- 
dence on wliich the county ct. judge could find as 
a fact that the chattels were in the apparent pos- 
session of the grantor, liis finding could not be dis- 
turbed. — Salks Aoency, l/rn. v. Elite Theatres, 
[1917] 2 K. B. Ifii; 8fi T.. ,T. K. B. 1000; 117 
L. T. 0 ; [1017] H. B. B. 103, C. A. 

Annotation : — Mentd. (lonsky r. Durrell, [1018] 2 K. B. 71. 

681. Chattels In hands of police — ^Taken from 
grantor on arrest.] — A., being in custody upon a 
criminal charge, executed a bill of sale of certain 
jewels, of which the police inspector had taken 
possession. The bill of sale was never registered. 
A. having been subsequently adjudicaU^d bkpt., 
tlio trustee under an order of the ct. obtained 


poasession of the jewels from the police inspector : 
— Held : the bill of sale was void for want of 
registration as against the claim of the trustee, 
who was entitled to the jewels as being in the 
apparent poasession of the grantor at the dat/C of 
the adjudication. — Rc Wood, Ex p, Newsham 
(1870), 40 L. T. 104. 

682. Chattels handed to auctioneer — For sale.] — 

P., a trader, being in want of capital sold to pltfs. 
ceriain agricultural machinery, including a steam 
engine & thrashing machine, with their appur- 
tenances, for £700, & signed a sale or receipt note 
for same. Pltfs. thereupon, by an agreement in 
writing, let the machinery on hire to P. for a term 
of three years at or for £882, payable by quart/crly 
instalments of £7.3 lO^., & the agreement provided 
that in case of default being made by P. in pay- 
ment of the £882 or the quarterly instalments or 
any part thereof, or if P. during the term became 
bkpt., or assigned, or parted with possession of the 
machinery or any part thereof, without the consent 
of pltfs., it should be lawful for them to resume & 
take absolute possession of the machinery. Neither 
the sale note nor the agreement was registered 
under 1854 Act, & P. paid two instalments of 
£73 10.9. due under the agreement & no more. 
P., without the consent or knowledge of pltfs., & 
after he had made default in payment of the in- 
stalments, parted with the possession of the steam 
engine & thrashing machine, with their appur- 
tenances, k’ delivered same to deft., who had no 
notice of the above agreement, for the piirpose of 
having them sold by auction, & deft, advanced 
£100 to P. on them, it also incurred expenses in 
attempting to sell them. P. then committed an 
act of bkpcy. by absconding, & pltfs. demanded 
possession of the steam engine & thrashing 
machine, with their appurtenances, from deft., 
who claimed a lien upon them in respect of his 
commission & charges as auctioneer in such 
attempted sale, & also in respect of the^ advance 
of £100 wliich had not been repaid to him by P. 


k. lllifU jury imtait consider.] 

— In c«)n8i(lerlng wliethur a Hulflciont 
rlmugo of pnssoHRion has taken place, 
regard must be had to the nature & 
purposes of tlie us*<ljfnniont, & the 
circumstances of the case. When an 
assi^mmont is made by a inerohaut for 
the benefit of his creditors, it is not to 
b(} ojcpectcd that the assigrneo should 
remove the goods or tfike exclusive 
possession, as in the case of an ordinary 
sale, & the asshmor may oontiniic upon 
the premises Jfc assist m disposing; of 
the jroods, withojit vitiating tlio assiprn- 
incut in law, but it is a fact for the 
Jury as evidence to show that the 
transfer was colourable. — Maulson v. 
COM.MTiUCIAL BANK (1859), 17 U. C. U. 
.80.— 43AN. 

What amounts to change of 

possession.] — Sec Sect. 3, sub -soot. 1, 
A., ante. 

l. Whether finding of Jury in- 

consistent.] — P. under an unregistered 
bill of sale put a bailiff in possession of 
A.'s goods, & shortly after\vards A. 
became a bkpt. The goods were 
claimed by tho Official Assignee, & the 
issue was tried by a jur>% one (picstion 
put to tlioni being whether tho goods 
at tho commonooment of tho bkpcy. 
were in the apparent nossossiou of A., 
which they answered : “ Apparent, 

but in the (mtiial possession of i*.'* It 
was contended that that was an in- 
consistent finding : — Held : the finding 
of tho jury w'as not inconsistent, & 
it was Impossible to say that tho Jury 
wore wrong. — Re Andf.iison (1890), 
11 N. 9. W. L. R. 61.— AUS. 

m. OhaUels in hands of hnilee .] — 
Whore the grantor of an unregistered 


bill of sale becomes bkpt., & a chattel 
comprised in the bill of sale is, at tho 
date of t.he act of bkpcy. to which the 
bkpcy. relates buck, in the actual 
possession neither of the grant.or nor 
of tlie grantee, but of some third 
person, then, if such third person be 
the simple bailee of the grantor, such 
as a bailoo for safe custody, such pos- 
session is constructively the possession 
of tho grantor, & the chattel will bo 
deemed to bo in the apparent possession 
of the grantor w’ltldn Chattels Transfer 
Act, 1889, 8, 2.5, but otherwise if tho 
bailoo be a pledgee of tho grantor, & 
the fact that tho grantor had no right, 
as against tho grantee of tho hill of 
solo, to make such a pledge will for 
this purpose make no difference. — 
South Paoifio Loan & Investment 
Co. V. Wright’s Official Assignee 
(1898), 17 N. Z. L. R. 492.— N.Z. 

n. Mortgaged stock in posscjfsion of 
mortgagor.] — Semble : Instruments & 
Securities Act enacting that the posses- 
sion of the mortgaged stock by tho 
mtgor. shall be to all intents & purposes 
in law the possession of tho mtgeo., 
notwithstanding the subsequent in- 
solvency of the mtgor. is restricted to 
tho case of thelnsolvency of tho mtgor. 
— Cave v. Beveridge (1877 ), 3 V. L. R. 
302.— AUS. 

682 i. Chattels handed to auctioneer — 
For sale.] — B„ a dry goods dealer, con- 
signed his stook-in-trade to 9. &; Co., 
aiiotioneors. for sale, tho proceeds 
to bo applied in payment of 1800 
advanced to B. by a. &. Co., & of 1260 
advanood by M. & Co, After tho 
goods had reached the warehouse of 
9. & Co. B. gave otlier orders on the 


proceeds, which they accepted con- 
ditionally : — Held : tho consignment 
to 9. & Co. was as complete con- 
tinuous a change of possession as in 
tho circumstances it w’us possible to 
effect, & no necessity existed under 
Chattel Mortgage Act for registering 
tho orders. — M cMasteu r. Garlwd 
(1883), 31 C. P. 320 ; 8 A. R. 1.— CAN. 

o. Effect of grantee taking actual 
possession — liankrujitcy of grantor .] — 
Where tho goods are not in the apparent 

S ossession of bkpt. the bkpcy. of iritgor. 

008 not avoid an unregistered bill of 
sale. — P owell i\ Hari'ouut (1881), 
2 N. Z. L. U. C. A. 303.— N.Z. 


p, Of part only of chattels .] — 

Held: although the deed, for want of 
registration, could have no effect with 
respect to the furniture, of which there 
had been no sufllcicnt change of pos- 
session, yet it was not thereby avoided 
as to those goods which went into & 
remained in possession of the assignees, 
— TAVLOR V. WniTTEMORE (1853), 10 
U. C. R. 410.— CAN. 


to 


.] — Qti. : wliothcr, when 
part only of the goods 


signed there has been no change of 
issessioii, the assignment, nnloss filed, 
void altogether. — Olmstead v. 
IITH (1858), 15 U. C. R. 421. CAN. 

.] — An assignee should 


T. 


cceod os f-o any part of tho goods 
which there has been a change of 
ssossion, though as to the rest the 
ligmnent may bo void for want of 
ristratlon.— F eeiian v. Bank of 


111 T> 


Mi A mw 


As against 'execution crediioT.l — 

See oases in 9oot. 2, ante-. 
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Bills of Sale. 


Sect, 3 . — As regards tohai chattels: Svb^sect, 1, B,; 
svib-sect, 2, -4.] 

In an action to recover the steam engine & 
machinery, with their appurtenances or their 
value & damages for their detention : — Held : 
pltfs. were entitled to judgment, on the ground 
that the steam engine & machinery, whether the 
agreement amounted to a bill of sale or not, were 
not in the possession or apparent possession of P. 
at the time of his bkpcy., within 1854 Act, s. 1. — 
Lincoln Waggon & Engine Co. v, Mumpord 


passing of 1878 Act, the deed was twice regls 
tered x—Held : the furniture was in the actual o 
apparent possession of bkpt. at the date of th* 
flung of the petition, & as the bill of sale could no 
be ett’ectually registcj'od under 1878 Act, it wa 
void as against the tnistee in bkpcy. as regai-dec 
the chattels comprised in it. — He Emeuy, fCx p 
Chief Ofb'icial Keckiveh (1888), 21 Q. B. I) 
405 ; 37 W. R. 21 ; 4 T. L. K. 701, C. A. 

Annoioiion : — Mailtd. l^iirsons & Furber (1893), 62 L.. J 

Q. B. 366. 


(1879), 41 L. T. 656. 

688. Chattels let by grantor — Grantee receiving 
part of rent.] — The mtgor. of a house & fumitui’e 
let same to a tenant for six months witli the con- 
sent of the mtgee. to whom, by arrangement 
between the parties, a certain portion of the rent 
was paid. The mtge. deed was not registered 
as a bill of sale. The mtgor. having become bkpt., 
the mtgee., at the termination of the six months' 
tenancy, took possession of the furniture & goods 
in the house, <fc claimed to retain them as against 


Sub -SECT. 2, — Chattels op which Grantor n 

NOT True Owner. 

A, After-acquired Chattels, 

See 1882 Act, ss. 5, 6. 

Whether bill avoided by Inclusion of after- 
acquired chattels.] — See Part V., Sect. 2, sub-sect. 4. 
ante, 

686. Whether included In bill.] — ^An assign- 
ment, by way of mtge., from a lessee to his lessor 


the trustee in the liquidation : — Held: inasmuch / of furniture stock-in-trade in, about, upon, <fc 

J .. JJ iA n 1 , • -1 • J . i I _ 1. - m-. 


as the furniture <Sr goods compiised in the mtge, 
deed wore not used & enjoyed by bkpt. so as to 
be in his apparent possession within 1854 Act, 
the mtgee. was entitled to retain them. — Be 
Westray, Fo' p, Morrison (1880), 42 L. T. 158 ; 
28 W. B. 624. 

684. Bill given by grantee — Chattels in posses- 
sion of original grrantor.J — The grantee of a bill of 
sale assigned the goods, which were in the original 
grantor’s po.ssession, by an absolute bill of sale : — 
Held : the goods were not in the apparent posses- 
sion of the grantee of the first bill of sale. — Halt. 
V, Smith (1887), 3 T. L. 11. 805, C. A. 

685. Chattels removed to house of grantor’s son 
— Where grantor lived.] — ^A voluntary post-nuptial 
settlement of fiimiture made by bkpt. for the 
benefit of his wife, himself, & the children of the 
marriage was registered as a bill of sale under 
1854 Act, but was not registered in accordance 
with 1866 Act, s. 4. Bkpt. resided in a house 
teken by his son, to which the furniture comprised 
in the bill of sale had been removed. After the 


belonging to an inn, ^ith power, upon non- 
I payment, to enter into, possess, hold, & enjoy tJie 
i inn for the residue of the assignor’s term tiierein, 
<fe “to take, possess, hold, & enjoy all the goods, 
chattels, effects, & premises,” passes nothing but 
what was in, upon, or about the inn at the time of 
tile assignment. Semhlc : it would be otherwise 
if pow’er had been given to enter upon default, & 
take the goods, chattels, «fc effects then in, upon, 
or about the inn (Tindall, C.J.). — Tai»field v, 
Hillman (1843). 6 Man. & G. 245 ; 6 Scott, N. R. 
907 ; 12 L. J. C. P. 311 ; 7 Jur. 771 ; 134 E. R. 
883. 

037, ,1 — by bill of sale, in J813, in con- 

sideration of £518, absolutely assigned to B. all k 
every the goods & furniture, etc., wliioh then were, 
or w’hich at any time during the continuance of 
the security, should be in, about, or belonging to 
the dwelling-house of A. at N. Then followed 
a proviso : “in cascj A. shall cause to b() paid to B. 
the £518 on .Jan. J, 1845, or at such earlier time as 
B. shall appoint by notice in writing to A., ten 


PART VI. SECT. 3, SUB-SECT. 2. 


6861. Whether included in bill ,] — At 
law, a bill of sale oarinot irnKs tho pro- 
pert.y in jroodH which arc not in exist- 
ence. or which do not bclonpr to the 
prrantor at the time the deed is iprlven, 
thonprh In Cipiity sueh a eontraet would 
operat-e to transfer to the vjuidee the 
i>eiieflcial interest In the proi»orty as 
soon as it was required by the firm n1 or. 
Sc the ifrantee ini^ht cuiforce specific 
performance of the contract. — Lloyd 
V . Eitropkax & North Amkrioax Ry. 
Co. (1870), 2 P. & B. 19J.- CAN. 


686 ii. .] — Altlioufirh tlie rule al 

law is, that an instruiiient, Intendec: 
either to asKifirn or charRc chattels o 
which tho asslflrnor has not the posses 
sion, is imperfect without some sub- 
sequent act of the assifimor, the same 
is not the case in equity, neither doch 
It prevail in insolvency pro<5eedinfifs. 

Circumstances in whicli : — Held ; 
mtiBree. entitled to aft-er-acquirod pro 
perty, as apralnst the asslgrneo in in 
solvency. — He Thirkell, Pkrrtn v. 
Wood (1874), 21 Gr. 492.— CAN. 

iii. .] — A bill of sale recltec 

that pltf. had furnished W. with n 
stock of goods to commence business 

“till owed pltf 
814,987, that W. desired pltf. to con- 
tinue to supply him with goods from 
time to time, Sc that W. as well to 


Paynient of that sum. as also 
of all further sums which he might 
owe pltf. for future supplies of goods 


had agreed to execute an assignment 
to pltf. by way of mtge. of his proseiit 
stock -111 -trade, goods, etc... Sc also all 
such goods Sc merchandise us he might 
afterwards purchase or receive into 
his stock ill the store desorihed. The 
bill of sale then conveyed to pltf. all 
W.’s stock -in -trade, etc,, with authority 
upon default in payment, after demand, 
to enter W.’s store Sc seize, etc. : — 
Held : the deed siiowod an intention 
to convey tlic aftcr-acqnlre«l pr»»perty 
to pltf. & not merely to give him a 
licence to enter Sc seize it in default 
of payment by W'., & on such default, 
the eipiitable right to such goods vcHlod 
In pltf.. Sc a ct. of equity would enforce 
performance of the agreement. — 
Vassik V . Vassik (J8S2), 22 N. B. R. 
76.— CAN. 

686 iv. .} — A chattel mtge. con- 

veyed to pltf. the stock-in-trade 
of mtgor., wdiich purported to bo 
enumerated in a schedule & was 
described as being on certain named 
premises. Tho schedule after setting 
out the goods proceeded : “ & all 

goods which at any time may he 
owned by mtgor. & kept in the store 
for sale Sc whether now in stock or 
hereafter to be purchased & placed in 
stock *’ : — Held : after-acquired stock 
brought info the business in the 
ordinary course thereof, became sub- 
ject to tho chattel mtge. as against 
execution creditors of the mtgor., 
notwithstanding their writs w^ero in 
tho hands of the sherilT at the time 
when such stock was brought into the 


business, the equitable right of the 
mtgee. under such agreement attaching 
immediately on tlie goods reacliing the 
proinisoH.-- (k>YNK v. Lke (1887), 14 
A. R. 603.— CAN. 

686 V. -.] — F., tlio husband of 

pltf., in 1895 gave to C. a chattel mtge. 
ui»on a livery stable stock described 
as eight horses Sc harnesses now in 
livery stable owned by F., six waggons 
in storehouse, four pungs, <-oach 
iiurness, buiTal(»os, Sc rol)es now in 
stable, Sc upon property which might 
be substituted for or added to such 
stock. In Mar., 1886, F. gave pltf. a 
cliattel nitge., in whicli the property 
conveyed was described in almost tJie 
same words as In tJie mtge. to but 
tlie schedule, after enumerating 
sneciileally a number of articles, con- 
cluded as follows : “ Also all other 

goods now or licreafter during the 
continuance of these nreseiit-s used in 
coimectlon with the livery stable. Sc 
all property hereafter acquired therein.*’ 
In .Inly, 1886, (J. assigned Ids mtge. to 
deft, but the assigninent was silent as 
to tho after-acquired property : — 
Held: (1) the mtge. to pltf. w'as 
sufficient to cover aftor-a<;quired pro- 
perty ; (2) tho mtge. to C. Sc tho 

assignment thereof to deft, were In- 
sufficient to cover after-acquired 
property. — Fkasrr v. Macfiibrson 
(1898), 34 N. B. R. 417.— CAN. 

686 vi. .] — A bill of sale by an 

unmarried woman assigned all present 
Sc after-acquired property that might 
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Pabt VI. — Avoidance. 


days before the time in such notice appointed for 
payment, & shall, in the meantime, pay to B. 
interest thereon half-yearly, then these presents, 
etc., shall be absolutely void.*^ A. remained in 
possession for a year, & then, in Jan., 1884, gave 
formal possession to B. of all the goods then on 
his premises. No notice in writing was given to 
A. reqidring payment of the principal & interest : — 
this was a present conveyance, by which 
wit? property of all goods on the premises, at the 
time of its execution, passed to B., but goods 
brought upon the premises by A. after the execu- 
tion of the bill of sale did not pass under it. — Gale 
r. Burnell (1846), 7 Q. B. 850 ; 14 L. J. Q. B. 
340 ; 10 Jur. 198 ; 115 E. R. 708. 

Annotations : — Apld. lie- Na«h & Chappell (1852), 18 L. T. O. S, 
335. Consd. Baker v. Gray (1856). 17 C. B. 462. 

688. .] — When on the face of an assignment 


of personalty it is plain that it was intended to 
operate as a continuing security, & to apply to 
property afterwards acquired, & substituted for 
that which was originally assigned, it mil, if the 
words are capable of such a construction, be so 
appliof] ; & where in such a case the deed was 
found capable of such a construction, although 
rather in the indirect form of a power of attorney 
than in the way of direct conveyance, it was con- 
strued to extend to stock & growing crops on a 
farm not occupied by the assignor at the time of 
the execution of the deed. — CARR v» Aj.latt 
(Kxors. of Tweed ale), Allati^ (Kxor.s. of 
Twerdale) Carr (1858), 27 L. J. Ex. 385; 0 
W. B. 578. 

Annoiatiom -Consd. Ke Liiul, Industrials Finance Syndicate 
V. Lind, fll)l5J 2 C’h. 345. Refd. Cliiddl v. Galsworthy 
(185!)), 0 (;. B. N. S. 471. Mentd. Brown v. Balenmn 
(1867), L. K. 2 C. V, 272. 

689. ,] — .Although aft/cr-acquired chattels 

may be assigned in equity, & a contract to as.sign 
may in equity operate as an actual assignment, 
yei in order tliat a mere contract may amount to 
an actual asslgrmient, it. must purport. t.o confer 
an int.erest in the future chat.tels immediately by 
its own force, iV. without the necessity of any furt.her 
act. on t.he part of tlie assignee upon the future 


chattels coming into existence , & an assignment 
of existing chattels, coupled with words which 
amount to a mere licence to seize after-acquired 
property, will not be construed as an equitable 
assignment of the latter. 

The lessee of a brickfield executed to O. a bill 
of sale of the biicks, plant, etc., then in & upon 
the premises, to secure £3,000 with interest, to be 
repaid on a specified day, wit.h a proviso that the 
lessee should have t.he use &. enjoyment until 
default, or the expiration of one day after notice 
in writing by G. requiring possession should be 
given, &, the bill contained a power of entry & 
sale, & the lessee gave & grant.ed to G., his exors., 
administrators & assigns, or his or their agents or 
servants, licence at all times during the continuance 
of the security to enter on the premises, & there 
remain, & seize & hold possession of the property 
then on the premises, as if same formed part of 
the chattels thereby assigned. The lessee sub- 
sequently executed other bills of sale to R. in a 
similar form. G., who assisted the lessee in the 
management of bis business, deposited his hill of 
sale k> the papers relating to the brickfield with his 
private bankers by way of equitable mtge. Sub- 
sequently the lessee fell into difficulties & R. took 
possession, & shortly afterwards, G. having 
necorne bkpt., the assignee in bkpey. of G. also took 
possession by the messenger & refused to withdraw. 
The bankers had omitted to give notice to the 
lessee, who swore that he was not, until G.’s 
bkpey., aware of the deposit having been made : — 
/Icid : the bill of sale to G. operated as an assign- 
ment only of the property then on the brickfield, 
with a licence to seize future property. 

A receiver having been appointed & put into 
possession by the Ot. of Ch., & the exercise of the 
licences to seize having been thus prevented: 
Semble : the rights of the mtgees. in reference to 
after-acquired property must be determined by 
reference to what they might have done under 
their powers to seize at the time when the ct. 
interfered. — Reeve v. Whitmore, Martin v. 
Whitmore (18(53), 4 De G. J. & Sm. 1 ; 3 Now Rep. 


bo broiiorht upon the premises & con- 
tuiuod a licoiiHe to seize & sell such 
pioT>erty : — [Idd : as tlio bill of sale 
not oiil.r contained a license to seize 
ufter-ae(l Hired property, but absolntely 
assif^nod it, tl»e mtgeo. had an equitable 
interest in such i)roperty as soon as it 
was brought upon the premises, which 
was not destroyed by the subsequent 
marriage of the grantor. — W khb v. 
Na'I’ional Bank of Nkw Zealand, 
.S ,1. K. N. S. 114.— N.Z. 

686 vii. .1 — Where the stock- 

in-trade of a business was mortgaged as 
security for a loan, & u list of the 
specific artioloa of which It consisted 
was attached to tlio mtge, -deed : — 
Held : the mtge. did not include stock 
ac(i Hired after the date of the mtge. 
to replace that wlilch had boon sold, — 
Andeiwon V. Bank of Upper India, 
Ltd. (1915), 1. L. R. 37 All. 390.— IND. 

686 viii, .] — In oonsideratlon of 

post & future advances, on account 
current, by a bank to S. & Co., linen 
manufactorers, the latter by deed 
assigned absolutely to the former, 
subject to a proviso for defeasance on 
repayment, linens which the mtgors. 
had placed in the posseHsion of B. &; Co. 
for the purpose of being bleached, the 
latter parties by the same deed 
covenanting & doolarlug that they 
would hold the goods, or other goods 
to he substituted therefor, from time 
to time, with the concurrence of the 
bank, for the bank. Sc that if the bank 
should at any time sanction their 
parting with goods, they would retain 
Sc hold goods of a certain value. Sc that 


they would keep an account of such 
goods, substituted or otherwise. Sc that 
it should at ail times be lawful for the 
hank to enter on their iiremises & fake 
the goods subject to the deed, it being 

E rovidod that on default of payment 
y 8. & Co. the l)ank should have 
power to sell the goods, & H. & Co. 
covenanting with the bank to do what- 
ever might be expedient or necessary 
for the purpose of perfecting the title 
of the bank to the goods ; — Held : tlio 
deed created a valid mtge. of the 
futurc-ac(|uirod goods. — Mekoha xt 

Bankino Co. of London r. rtPori'KN 
(1877), 11 I. R. Eq, 58ft; 11 I. L. T. 
153 IR. 

686 ix. .] — The B. &0. Railway 

Co., by indenture dated Mar. 7, 1854, 
hypothecated, mortgaged, & pledged 
unto the municipalities of Lanark Sc 
Renfrew, Elizabethtown, Sc Broekvillo, 
to secure loan.s obtained from them, 
the lands, roads, depots, wharves, 
stations, terminal Sc otherwise, tolls, 
revenues. Sc all other property of the 
00 . now or during the exiatenno of the 
mtge. to be acquired. 20 Viot. o. 144, 
s. 5, recited these loans Sc declared the 
mtgoH. valid ; that the intended railway 
Sc all stations, buildings, carriages, 
engines, Sc other property belonging to 
the railway, wore thereby mortgaged 
to the raunicipalitlos according to the 
terms of the mtoos. ; Sc that Chattel 
Mortgage Act sliould not apply to 
them. A quantity ot iron was pur- 
ohased for the railway, the vondora 
stipulating ** these rails to he laid 
down upon the B, & O. Railway Co. of 


Canada,” to which the vendees, by 
their agent, assented. The iron was 
shipped to the vendees, wlio indorsed 
the hllis of lading to the municipality 
of Lanark Sc llenficw, who paid the 
shipping charges Sc freight out of 
moneys whicli formed part of the 
advances secured by the mtge. of 
Mar. 7, 1854, & the municipality 
having the iron in their possession at 
Broekvillo ready to he placed on the 
railway, it was seized under an execu- 
tion against the railway co. : — Held : 
(1) as the mtgos. covered chattel os 
well as real property, the words ” other 
iroperty ” in them were not. restricted 
A) real property, for the Act platted a 
egislativc Sc different construction on 
lie mtge. ; (2) under the indorsement 
of the l>lll of lading to the municipality, 
who obtained possession of the iron 
by such indorsement, togetlier with 
tlio stipulation of the vendors, & the 
assent tlicreto of the vendees, pltfs. 
acquired the possession Sc the property 
in the said iron, Sc it became a part of 
tlio property mortgaged. — Lanark & 
Renfrew Coupn. v. Cameron (1859), 
9 C. P. 109.— CAN. 


686 X. Pulp of grantee to 

wfeTifi/i/.]— 'Where a bill ot sale is given 
with respect to goods to he acquired 
In future, the grantee is bound to 
identify such goods, otherwise the bill 
it sale will not attach to them.— • 
iViNTBR V. Gault Brothers Ltd. 
1913), 18 B. C. R. 487 ; 49 S. 0. R, 
»41 ; 25 W. L. R. 219 ; 13 D. L. R. 
181.— CAN. 
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Bills of Sals. 


Sect. 3. — As regards what chattels : Sab-sect, 2, A 

16 ; 33 L. J. Oh. 63 ; 9 l 7 T. 311 ; 9 .T«r7N. 8. 
1214 ; 12 W. K. 1 13 ; 46 E. E. 814, L. C. 

Aniuttations : — Apld. Brown V. Bateman (1867), B. B. 2 O. P. 
272. Consd. Colo V. Kornot, Thompson v. Cohen (1872), 
41 L. ,1. O. B. 221. Diftd. Leatham v. Amor (1878), 47 
L. J. g. B. 681 ; Hooves v. Barlow (1884), 12 Q. B. D. 
486. Consd. Jif Lind, Industrials P'lnanc'e Syndicate v. 
Lind, [1U15] 2 (Jh. 845. Refd. lie Wauffh, Kx p. Dioklii 
(1876), 4 Ch. D. 527, n. ; Church v. Sa«ro (1892), 5 R. 140. 

690, .] — Pltf., a contractor for carrying the 

mails from A., in Essex, to B., in Suffolk, & back, 
owing £30 to deft., executed in Oct., 1871, a bill 
of sale as a secuiity for the debt, whereby he 
granted to deft, “all & every the household fur- 
niture, plate, linen, china, books, live & dead 
stock, horses, <fc other cattle, carts & carriages, 
corn <te hay, & all other the goods, chattels, personal 
estate &. effects, whatsoever & wheresoever, of 
him pltf., & wliich now or at any time hereafter, 
may be in, about, or upon the dwelling-house & 
p^misos of pltf., at A. aforesaid, or elsewhere, 
with a proviso making voi<l the indenture on pay- 
ment by pltf. of the principal &; interest on a day 
therein mentioned. It was provided that in 
default in payment of the principal & interest at 
the time therein mentioned, deft, should, & 
might, enter upon the messuage &; premises of 
pltf., where any of his goods, chattels, &: personal 
estate were deposited, & take possession of same, 
& for that purpose, if necessary, to break open any 
doors or other ob.structions, & sell & dispose of 
the goods & effects, & receive the money arising 
from the sale thereof, & apply same in manner in 
the said bill of .sale mentioned. On May 18, 1875, 
pltf. drove the mail cart from A. to B., as usual, & 
put up his horse & cart at tlie inn stables there, 
where also was standing at the time a second horse 
belonging to him, two horses being necessary for 
working the mail. He then went away on business, 
& during his absence deft, came to the stables & 


seized & carried away pltf.’s two horses, & after- 
wards sold them, & applied the proceeds in pay- 
ment of £13 9a. id*, b^ance of pltf.’s debt of £30, 
which then remained duo under the bill of sale. 
In an action of trespass by pltf. against deft, for 
so seizing liis horses : — Held : there must be a 
verdict for pltf. for £30, the value as found by the 

i *ury, of the horses seized, as there was not in the 
>ill of sale any assignment ■ of future property nor 
any assignment of property “ elsewhere *’ than on 

£ ltf.*8 premises. — O reenbirt v. Smeb (1870), 35 
.. T. 108. 

691. Ratification by grantor.] — A deed 

of bargain & sale cannot pass the property in goods 
which do not belong to the grantor at the time of 
the execution of the deed, unless there bo some new 
act done by the grantor, after he acquires the 
property, indicating liis intention that such sub- 
sequently acquired property should so pass. — 
Lunn V , Thornton (1845), 1 C. B. 379 ; 14 

L. J. C. P. 161 ; 4 L. T. O. S. 417 ; 9 Jur. 350 ; 
135 E. R. 587. 

Annotations : — Folld. Gale v. Burnell (1846), 10 Jur. 198. 
Consd. Hope v, Hayley (1866), 6 10. & B. 880. Expld. 
Chidell V. Galsworthy (1869), C C. B. N. «. 471. The 
deoision in Lunn v. TtutrnUm is founded on the maxim 
Nemo dat gui non habet (Willi<>4, J.). Expld. & Distd. 
Kdmands t>. Best (1862), 7 L. T. 279. In Lunn v. 2'hornUm 
the grant was general ; here it was specific, ho is estopped 
from saying, it was not mine wlien T gave it to you (Buvm- 
WKLL, B.). Consd. Holroyd v. Marshal (1862), 10 H. L. Gas. 
191. Eeld. Price r. Groom (1848), 2 Exch. 642 ; Congreve 
V. Evotts (1854). 10 Exch. 298 ; Kc Harcoiirt, Dauby v. 
Tucker (1883), .81 W. R. 578 ; Joseph v. Joyous (1884), 61 
L J. Q. B. 1. Mentd. Flory v. Denny (1862), 7 Exch. 681 ; 
Carr v. Allatt, AUatt v. Carr (1868), 27 L. J. Ex. 885 ; 
Martin v. Hold (1862), 11 C. B. N. 8. 730; Cochrane v, 
Moore (1890), 25 Q. B. 1). 57. 

692. Possession taken by grantee.] — Whore 

a bill of sale not only made over existing stock, but 
gave the gi*antee power t/O enU*r, take possession 
of, & sell after-acquired property, & the gi'antee 
did enter Sc take possession of after-acquired 


692 i. Possession taken hy 

oranlee ,] — By indenture of Apr. 17, 
1860, D. assigned the live stock on a 
station & his interest in the station t o 
A., B. & C. in mtge. to secure a loan 
Sc repayment on Aug. 11, 1860. Ifo 
covenanted that on default it should 
be lawful for the mtgeos. “ at any time 
or times to seize & take possession of ’* 
all the live stock for the time being 
found in the station & “ absolutely to 
sell & dispose of ** what should be so 
taken possession of whether herein- 
before assigned or hereby authorised 
to be seized.” He also covenanted for 
further assurance of the live stock ” so 
expressed to l»e herei)y re-sf>ectively 
assigned,” Sc the cliattels ** horel»y 
authorised to be seized Sc sold,” & lie 
agreed that any added or substituted 
live stock thereaft-er depasturing or 
used upon the station during the con- 
tinuance of the security should bo 
” deemed to be included In this 
security Sc to be hereby assigned. ' 
Default was made, & subsequently in 
Oct., 1860, the mtgor. bought 350 head 
of cattle Sc put them on the station. 
On May 18, 1861, the mtgees. entered 
on the station Sc took possession of all 
the live stock, including the 360 cattle 
added after default. No assignment 
of the 350 cattle was ever made to the 
mtgees. or required by them : — Held : 
the seizure completely divested the 
title of the mtgor. Sc rendered that of 
the mtgees. valid as against all the 
world. — Goodman v. Powfjr (1861), 

1 W. & W. 96.— AUS. 

692 ii. .1 — M., the lessee of 

a hotel, gave a bill of sale over his 
furniture in the hotel, Sc all after- 
acquired furniture, goods. Sc chattels 
which might be brought upon the 

g remises, to 8. Subsequently a oo„ 

9 enable M. to sell boor on the ” quiok 


lunch ” sj^stom put up ilttings in the 
hotel, & took from M. a bill of solo over 
them, which bill of solo was not regis- 
tered. M. disposed of his lease to B., 
& .8., exercising his power under his 
registered bill of sale. Sc with the 
approval of M,, assigned all the fur- 
uiLuro, etc., to B. The co. sued B., 
who claimed that the flttings passed 
to 8. under the after-acquired property 
clause of the hill of sole ; — Held : 8. 
had never acquired any title to Die 
fittings.— B an. VAN v. 8wan Hrkwrry 
C o. (1909), 11 W. A. L. Jl. 16.— AUS. 

692 iii. -.] — R. in writing 

agreed to sell his business & stock-in- 
trade to his sons, Sc it wjxh provided 
that all the existing st ock was to remain 
his property until it was paid for. that 
all aftAjr-acqulred property brought in 
by way of substitution for existing 
stock was to become his property by 
way of security f<ir the piirohaso- 
Tiioiiey, Sc that on default he should 
have the right to re-enter Sc take 
possession. Afterwards, default having 
been made, he took possession Sc began 
selling off by auction ; — Held : in an 
action by the assignee & creditors of 
the sous to restrain the sale, the 
legal operation of the instrument of 
smo was to confer upon the vendor 
an equitable title In the stock to be 
afterwards acquired. Sc to give him the 
right to take possession for default in 
payment. — Banks v. Robinson (1888), 
15 O. R. 618.— CAN. 

692 iv. -.1— Pltf., In 1898, 

agreed to supply M. Sc 8., dry goods 
dealers, with goods under an agree- 
ment in writing that such goods should 
remain pltfs.* property. Sc that, should 
Itfs. at any time consider that the 
usinoss of M. Sc 8. was not being 
conducted in a proper way or to pltfs.* 


satisfaction, pltfs. should be ** at 
liberty to take possession of our slock, 
book debts, Sc other assets, Sc dispose 
of same. Sc after payniuiit in full of any 
amount then owing to you by us, 
whether duo or to hocomc due, t.ho 
balance of the proceeds shall be handed 
to us.” (ioods were supplied from 
time to time under the agreement. In 
1 966, the husiuess not being conducted 
to pltfs.’ satisfaction, &: M. 8. being 
insolvent, pltfs. entered the store l>y 
force & t4)ok poHScssion of all the stock 
& effects on the premises, Sc of the 
books of account : — Held : us f,o goods 
supplied by pltfs., the property t herein 
did not pass to M. Sc 8.— Gault 
Buothhkb Co. V. Mouiwll (1907), 3 
N. B. Eq. Rop. 468 ; 2 E. L. U. 601.— 
CAN. 

692 V. — 1 — If an assignmon t 

of chattels contains a power or licence 
to seize after-acquired property, the 
authority is duly pursued, tiio seizure 
by the assignee perfwds his title to 
the after-acquired cliattels. — Batii- 
OATE V. Bank ok Otaoo, Mac. 914. — 
N.Z. 

692 vi. .] — Driver r. Pitt, 

p. 123, post. — N.Z. 

692 vii. A bUl of solo 

executed by a trader coutulncd an 
assignment of property mentioned Sc 
specified in the schedule, but not of 
after-ac(iuircd property. It also con- 
tained a power to outer on default Sc 
take possession of "all Sc singular 
the property Sc things hereby assigned 
or intended so to bo, or which shall then 
be ill the possession of or belonging 
to mtgor.. Sc whether in possession or 
not, Sc to sell Sc dispose of thorn, etc.” 
The mtgoe. having seized goods which 
hod been brought upon the promises 
after the date of tho deed : — Hdd : 
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property : — Held : that possassion was good 
against a judgment creditor, & goods so taken 
possession of passed to the grantee of the bill of 
sale. — C hidell v, GALSWOR'rHY (1859), 0 O. B. N. 8. 
471 ; 33 1.. T. O. S. 94 ; 141 E. R. 641. 

See, also, Nos. 700, 701, post, 

693 . ](lo possession taken by grantee before 

act of bankruptcy.] — In 1862 traders moiigaged 
to pltf. their machinery, stock-in-trade, etc., 
present & future. In Jan., 1855, they made an 
invalid assignment of all their effects to trustees 
for the benefit of creditors. Pltf. having after- 
wards sold without notice of an act of bkpcy. all 
the property of bkpts., including that specified 
in his mtge. deed as well as after-acquired pro- 
perty : — Held : he was entitled to f.hat property 
only which was specified in his own mtge. deed. — 
Carr v, Aoraman (1856), 11 Exch. 566; 25 

L. J. Ex. 90 ; 156 E. R. 956. 

694. Whether description sufficiently 

specific.] — The tenant for years of a farm, being 
indebted to his landlord, assigned to him, by deed, 
all his household goods, live stock, hay. <fe corn, as 
well as in stock as then growing upon the farm, 
utensils implements of husbandry, & also all 
his t.onnnt-righfi & interest yet to come &> iinex- 
I)ired in & to the farm premises, to hold the 


goods, cattle, chattels, tenant-right, effects, & 
things to the landlord, in trust to sell, & thereout 
to pay the debt, & to pay over the surplus to the 
tenant, & the tenant thereby granted to the land- 
lord license & authority at any time to enter upon 
the farm, & take, carry away, R(;11 the goods, 
etc., thereby assigned : — Held : under that assign- 
ment the tenant’s interest in crops grown in future 
years of t/he term passed to the landlord. — ^P etch 
V . TunN (1846), 15 M. & W. 110; 15 L. J. Ex. 
280 ; 163 E. R. 782. 


Annotattans : — Cqnsd. Allatt v. Carr & Scholflold (18r>8), 
6 W. 11. 578. Mentd. Flory v. Domiy (1852), 7 Exch. 581 ; 
Coiifirrevo v. Evetts (1854), 10 Kxch. 208. 


695. .] — ^T. was the owner of ceriiain 

machinery in a mill ; it was purchased by H., but 
not removed, &- T, continued in possession. T. 
executed a deed, which was duly registered, by 
which it was declared that the machinery wfis the 
property of H., that T. desired to rcjpurchase it 
for £5,000, but had not the money to pay for it, 
wherefore it was conveyed to B. in trust when T. 
should pay the money to transfer it to 1dm, & if 
he did not pay tlie money to hold it absolutely for 
H. The deed contained a covenant by T. to in- 
sure the machinery, & anotht-»r covenant that all 
the machinery which, during the continuance of 


(1) tbo iiitoiitioji of flic deed was to 
uHsign only Hueh property as was inon- 
tioiKHl in the deed & seliedule ; (2) 

power was given to Hcdzt' all jiropcrly 
in the possession of flic nitsrf»r. at flu* 
time of the seizure ; (3) f he power to 
floizo having beim executed by the 
at'lzurc, the lutgee. thereby obtained 
a title to the goods not ineufioned in 
the Kebodule, although they did not 
pass by the deed.- -M atson v. Ch vki, 
li J. It. N. S. 33. --N.Z. 

694 i. Whether deseriptioe ftuffl- 

eiently »peeifLe.]--HehJ. : the lerins of 
the aKreeuient wers^ uot sufTlcic^utly 
compniheusive to <!over tliesubst itulecl, 
renewed, or added sf.oek-indrude. — 
Km’niNa V. Hicks (1884), 0 O. U. 
73U.— CAN. 

694 ii. A—IleU: fhemtpre. 

eould not pass aft^'r-aruniriMl proods, for 
after-ueunlnMl mjods luipfld lie afToelod 
in eunity, only when the nitge. showed 
an intention to do so.-— Mason v. 
Ma<’I)onald (1875), 25 C. P. 435. — 
CAN. 

694 iii. .] — A description in 

a ehatt. 1‘1 int^ro. of after -aoquii’ed proods 
as all of her ready-made elotliinpr, 
tweeds, trinnnings, gents’ furnishinprs, 
fnrnif.nre & fixt-ni'es & pei-sonal pro- 
perty, wliJeJi shall at. any time dnrinp: 
the euiwney of this iiitp:e. be brought- 
in or upon the prtMidses or in or upon 
any other pivinises In whieh nitp^or. 
may he earrylnpr on business,” Is 
sufHcient, Hi binds goods of the kinds 
mentioned In premises to which mtgor. 
moves after inakinp: the mtge. — H orm- 
KAIJ. V, lioissKAU (1804), 21 A. K. 003. 
—CAN. 

694 iv. Chattels at place of 

business private residence, a 
chemist earridnor on business at R. 
Street, gave a bUl of sale to pltfa., to 
secure rt'paymont of £500 & further 
advances to bo made by thorn in money 
or goods In connection with his busi- 
ness. The bill of solo comprised all & 
Hingular the stocks of chemicals, drui^s, 
etc., Sc all other the stock-in-trade of 
Q., In the trade or business of a chemist 
Sc druggist, or any other business which 
then Avas or whieh might thereafter lie 
carried on by (1., household funiliuro, 
effects Sc things then in, about, or 
belonging to ilio shop Sc promises of G. 
at R. Street, & all book debts, etc., Sc 
all other property whatsoever of Q., 
wheresoever situated, which might at 
any time during the oontinuanoe of the 
security, be acquired by him. Sc whether 


same were used in addition to, sub- 
stitution for, or In connection with the 
pnnoiHes thereby asslpmed, or expressed 
Si Intoudod so to be, or otherwise. 
It was exi>res!jJ 5 ’ agreed by the bill of 
sale that fho security should extend to 
Si- eoinprise, not onlj' fhe moifgagcd 
property therein before partieularly set 
out, but also all further businesses, 
leaw's, goodwills, et«., & all other pro- 
perty whatsoever which G. might 
tlioroaftcr acquito or bcconio possessed 
of, or entitled to during the subKistenco 
of the security, AA'hotlier same might bo 
used either iu addition to, or in sii li- 
st it utlon for, or in connection with the 
mortgaged property therein before set 
out or otherwise. G. at the tlino of his 
death he was carrying on business at 
the shop T., but ho resided in another 
house, the property of Ills wife. Ref on' 
his death ho had bcon accustomed to 
import, chemicals from England. & to 
store them at his private residence, 
taking t hem thence Si using t.heiii at the 
shop as I'eqiiiirsd. (Au'taln of the 
ciuunicals ucquiivd after the date of the 
bill of sale wem stored at the private 
house at the time of G.’s death. Sc 
thci'e Avas also in or about his i>rivate 
residence cerUiiu hoiisohold furniture 
& etTects aciiuiivd hv G. before his 
death : — JlcUl : the bill of sole Included 
the chemicals stored at G.’s residence, 
& also such of the furnltum as he had 
aciiuinid after the execution of the bill 
of sale . — Jie GooimioH. Ellioit 
Huotiikiir, Lti>. V . Camiuikll (18UG), 
0 g. L. J. 294,— AUS. 

694 V. Chattels at two places 

of business .] — Persons caiTying on 
business us manufactui'ors of hoops Sc 
staves at their factory at B., Sc also as 
general stonikeepcrs at L., In tht< same 
county, made a chattel mt^i. convoying 
their goods Sc ohatUds to deft., as set 
forth ill two schedules aimoxed thereto. 
Schedule A. covered the machinery & 
other goods & chattels in the factory, 
&, after describing them, oxtendoil to 
all other goods Sc chattels thereafter 
purchased or manufactured or brought 
on the pivmisos, whether for the busi- 
ness of stave manufacturing or not. or 
Into or upon any other pnnnlses thoro- 
oftor to be occupied by the intgors., 
or either of them, it being understood 
that all logs, staves & bolts manu- 
factured & timber brought on iho 
mtgors.’ premises or not, after the 
execution of the mtge., should bo 
covered thereby. Schodulo B. covered 
the goods Sc chattels in the general 


store. Sc extended to goods & cliattols 
tho^t^afte^ brought into t.ho stoie 
premiscis : — Held: the iirovision in 
Hcherliilc li. as to aflcr-acqnirod goods 
leforrcd only to goods brought Into the 
stoic in which the husbioss Avas then 
being carried on, Sc not to goods brouglit 
into the store at H., to which that 
biisinesH had IxMiii subseqiienUy re- 
movetl, Sc tlio provision as to after- 
acquired goods in schedule A. di<l not 
apply to the afler-acquii’ed goods 
brought into the store at B., for the 
refei’enco thereto) aa’us only to goods of 
the character referiTd to in that 
schedule. — Milligan v. Sittiterland 
(189G), 27 O. R. 235.— CAN. 

694 vi. Mortgage of live 

stock.] — In Instruments Act, 1890 
(No. 1103), KH. 1G9, 170, the words 
” other chattels ” include all things 
Avhieh arc I’casonahly necessary for tlie 
Avorkiiig of a station of the description 
incut Icmcd in the int.gc., Sc fiirniturt^ 
in the house of the pt)i*son managing 
the station is inclnclod in the tonn 
** other chattels ” in s. 170. 

Where the jndgnicnt debtor has 
assigned all aftcr-acqiiiiTd propciTy 
lirougiit on the pitnniscs, such assign- 
ment hoc.oincs complete in equity upon 
the property coming into existence. Sc 
the otiuilable intgce. theiyof can 
restrain the sherilT from selling such 
propert y at t lu' instance of an execut ion 
creditor, who has seized without notice 
of such assignment. — ANDinuflON v. 
Carter (1894), 2o V. L. it. 24 G. — 
AUS. 


694 vii. — Future crops on land 

specified in schedule.] — . 1 . assigned 
a. & L. by bill of sale ” the crops, 
wes, cattle, Si cliattels mentioned 
a schedule annexed ; also ” all ucav 
other horst^s, crops, cattle, or 
atbds ” to bo thereafter owned, 
mted, gi*own, pui-chasod. or used 
J. for tfic purpose of the business of 
ntraetor Si farmer, or for any other 
rpose, & Avhieii shoultl fr<nn 
rie bo added to or substituted for the 
ips, cattle, horses. Sc chattels, sot 
•th in ” the sediedulo. The schedulo 
Dcllied crops groAving and to l>o 
certain described lands : — liela : 

) hill of sale <litl not comprise crops 
lich AA’ore afterwards grown hV J* «R 
lor lands farmed bv him, init not 
iclilod in the sehotlulc. Sc AvUlch had 
L been storeil or stacked on the 
xjifled lands. — ArtiicuoFT v, Tnov, 
I. R. 55.— N.Z. 
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the deed should be placed in the mill in addition 
to, or substitution for, the original macliinery, 
should be subject to the same trusi;S. 1\ sold 
some of tlie original machinery, purchased new 
machinery, & sent to Jl. accounts of such sales 
purchases, but nothing was done by or on behalf 
of H. to take possession of the newly purchased 
machinery. On Apr. 2, 1860, H, served T. with 
notice of a demand for payment of tlie £6,000. 
An execution against T. was afterwards put in 
by a creditor :—Hcld : though there had been 
no ntyijus actus intcrve7iieus^ the title of H. was 
preferable to that of the execution creditor, as to 
the new as well as the old machinery. — llonROVD 
t>. Marshall (1802), 10 H. L. Oas. 191 ; 33 
L. J. Ch. 193 ; 7 L. T. 172 ; 9 Jur. N. S. 213 ; 
11 W. R. 171 ; 11 E. R. 999, H. L. 

Annoiatuma : — Distd. J?r Hurkfr, Ex p. Goroly (1804), 5 
New Rop. 22. Consd. Dean r. ByrnoB (1864), 3 Moo. 
P. a a N. S. 02; Bolding v. Read (1865). 3 H. & C. 
955. Distd. Thompflon r. Cohen (1872), L. H. 7 Q. B. 
627. Consd. Fotlieigill ??. Rowland (1873), 43 L. J. Oli. 
252. FoUd, Anon., 11875] W. N. 203. Consd. Grecnbirt. 
r. Smoe (1876), 35 L. T. 168. FoUd. Leatham v. Amor 
(1878), 47 L. J. Q. B. 581. Consd. He Bamford, Ex p. 
Games (1879), 12 Ch. I). 314 ; Lazarus v. Andrade (1880), 
6 C. P. D. 318 ; Clements v. JMatthews (1883), 11 Q. B. B. 
808; JoB^h V. Lyons (1884), l.'i Q. B. B.. 280. Distd. 
Beoves v. Barlow (1884), 7 2 Q. B. D. 436. Bifttd. Harding 
r. Harding (1886), 17 Q. B. 1). 442. Consd. Rosa i?. Army 
& Navy Hotel Co. (1 886), 34 CU. B. 43 ; lie Clarke. Coombo 
1 ). Carter (1887), 36 Ch, T). 348 ; Tallhy v. Official Receiver 
(1888), V3 Aim. Cob. 623 ; Morris r. Bclobbei-Fllpo, [18921 
2 Ch. 352. Distd. Administrator General of .Tamalca v. 



31 5 ; Brown r.Buteman (1867 ). L. R. 2 ( ^ P. 272 Trotter 
V. Watson (1868), 19 L. 1. 78.5; Tebh v. Hodge (1869), 
38 L. J. P. 2i7 ; (.'oU* r. Kernot, ThompHOii Cohen 
(1872), 41 L. J. Q. B. 221 ; Buglmtt r. Normun (1880), 41 
L. T. 787 ; Collyor v. Isamus (1881). 19 Ch. D. 342 ; Hx 
B’KpIneuil, Tadmim v. B’Fpincnl] (1882), 20 Cli. B. 758 ; 
Ue .loiies, Ex p. Niohols (1883), 22 Ch. B. 782 ; Walker r. 
Bradford Old Bank (1881). 12 Q. B. B. 511 ; Hilton v. 
Tucker (1888), 57 L. J. (3i. 973; He Turcan (1888). 58 
L. J. Ch. 101; Hr I‘yle Works (1890), 44 Ch. J). 5.34 ; 
Church V. Sage (1892), 67 I.. T. 800 ; He Dallas, [1904] 
2 Ch. 385. Mentd. He Marine Mansions Co. (1867), 
L. R. 4 F<i. 601 : He ('ook. Ex p. l/.ard (1874), 30 L. T. 7 ; 
Thomas v. Kelly (188S), 13 App. Cas. 506 ; He Standartl 
Maunfactnring (Yi. (1891), 60 L. J. Ch. 292; He Reis, 
Ex p. Chmgli (1904), 91 L. T. 592 ; Ward. Lock v. Long, 
11906] 2 Ch. 550. 

696. ,] — K., a. trader, by a bill of sale, 

assigned to deft, “ aJl his household funiii ure, plate, 
linen, china, glass, all his st^ook, caf4.1e, horses, 
farming implements, crops, book-debts, <fc all 
other his iiersonal estate A eil'ects whatso(wer the*n 
being or hen.'after t.o he upon or about his dwelling- 
house, farm A prcmis(\s ” : — Held : the property 
acquired by K. after the exeeution of the bill of 
sale did not pass to deft. — Reldtng v . Read 
(1805), 3 II. A 0. 955; 0 New Rep. ,‘101 
L. J. Ex. 212 ; l.'i !>. T. 00 ; 11 Jur. N. 8. 547 
13 W. H. 807 ; 159 E. H. 812. 

Anrivtatums : — Consd. Leadiarn r. Ajnor(lS78), 47 L. J Q. B. 
581. Expld. & Distd. J.azurus r. Andrade (1880), 

I). ,318. Consd. He B’Kpineuil, Tadmnn r. 

(1882), 20 Ch. B. 758. Distd. Clements v. Mattlauvs (1 883). 
11 Q. B. D. 808. Apld. Joseph r. Lyons (1884), 54 
L. J. Q. B. 1. Dbtd. Reeves r. Barlow (1884). 12 Q. B D. 


436 ; He Clarke, Ooombe v. Carter (1887), 86 Ch. p. 348 ; 
Tallby v. Official Receiver (1888), 13 App. Cas. 623. The 
view taken by the judges in HeMirm v. Head nroceeded on 
a misapprehension of Bomo observations of Lord Wkst- 
BURY in Holroyd v. Marahnll (Tjohd Hkusohkll). R6la* 
Greonbirt v. Rinoo (1876), 35 L. T. 168. 

097 , .] — M. assigned to pltf. all tl 

machinery, plant, etc., upon certain leasehol 
premises, comprising a sugar refinery, warehou 
& other offices, as well as the machinery, plar 
etc., “ which shall herea-fter be upon the premises 
for securing a sum of money & interest. T 
assignment was duly registered. The inter^t 
under the above-mentioned security being/ ^ 
fLvrea,v pltf. obtained judgment of recovery of\ 
premises, but prior to the writ of possession be.| 
delivered to the sheriff, the latter had seize 
considerable amount of machinery fixtures, i’ 
in connection with the sugar refinery, but acqui 
subsequently to the deed, under a writ of ft. ^ 
issued by defts. upon a judgment obtained again 
M., who was then in possession of the premises 
of the property seized : — Held : as the assignmei 
to pltf., though of after-acquired property, wj 
absolute, & not a nvere agreement to assign, & a^. 
the goods were sufficiently specific to make th<:* 
assignment operative in equity, pltf. was entitled 
to retain the property seized as against defts.--- 
LtEATHAM i’. Amor (1878), 47 L. J. Q. B. 581 ; 

L. T. 785 ; 26 W. R. 739, D. C. 

Annolationa : — Consd. LazaniB r. Amlrade *> / * ‘ • /I* 

318 . Apld. Joscpli V. Lyous (1884), 54 Jj. J. (y. B. 1. BeXQ. 
elements v. Matthews (1883), 11 Q. B. D. BOH. 

698. .]— By bill of sale the grantor 

assigned to the grantee tiic stock-in-trade then in 
c(‘rtain specified premise's, & also the stock-in- 
trade which should or might at any time during 
the continuance of the security be brought into 
tlie premises, cither in addition to or in substitiition 
for sto(rk-in-t rade therein at tJie date of the bill of 
sale : — Held : the assignment was sufficient to 
pas^s the property in si-ock -in-trade afterwards 
brought into the premises in addition to or in 
substitution for that, previously there.— -L azarus 
V. Andrade (18S0), 5 (). P. D. 318 ; 49 L. J. Q. B. 
847 ; 43 L. T. 30 ; 44 J. P. 697 ; 29 W. R. 16. 

Annotations Folia. ClomeiitR v. MatlicwH (1882), 47 L. T. 
251 . Consd. V. LyoiiN (1884), 15 Q. B. D. 280. 

099 . ,] — A person by a written instru- 

ment cliargofl “ ainds present A future personalty 
to secure to pitf. any sums he might become in- 
debted to liim, & afterwards incurred debts to 
jiltf . —Held : the instrument operat^ed Id charge 
all the personal property belonging to debtor at 
the date of the instrument, but did not^ operate 
to charge after-acquired property . — He D’Epineuil 
(Count) (No. 2), Tadman D’Epineuil (1882), 
20 Ch. D. 758 ; 47 L. T. 157 ; 30 W. H. 702. 

Ann-otaturns Dm. Tailby v. Official Receiver (lB88h 3 3 
App. Cas. 523. Reid. He Clarke, Cooiribe v. Cm’tcr (1887), 
30 Ch. J>. 348 ; He Kelcey, TyHon v. Kclcey, U899J 2 cn. 
530. 

700. Substituted chattels— ;Possession taken 

by grantee.] — S. by indenture assigned to pltf. his 
crops of grain upon his farm as a security for money 
lent. By the indenture it was declared & agreed 


700 i 


taken by yrantce.] — A hoi’se 
ill the posMeasion of jiltf. as chattel 
3c. thereof, A he entniBted it to 
mt^r. to ex ch Jingo for other horses, 
wlijch were soizefl, when in intgeo.^s 
poHsewslon, by the Bheriit under an 
execution against nitgoi*. i- IJeld : the 
hoiwes for which the original horse was 
exchanged were in tlie same position 
ub the horn* Included in the chattol 
rnfge. & the sheriff niusl withdraw. — 
Bkllv. LAFFi.;KTy (1894). 3 Terr. L. R. 
203.— CAN. 


700 ii. 


-.] — In May, 1880, 


/UU 11. — — — . J — Awnj, 

1). being indebted to M.. gave a chattel 
mtgo. on all his stock-in-trade, chattols 
& effects then being in his wtore on (4. 
Street, & agreed to convey to M. all 
stock which during the continuance of 
the IndebteibiesB be might purchase 
for the purpose of substitut ing in plane 
of stock then owned by him in con- 
nection with hiw business. Tbo goods 
wore never so conveyed. By the terms 
of tlie nitge. the debt was to be paid, by 
instalments at spociited times, & if 
any insialujeiils should be uiipalii for 


fifteen days after becoming dm, tho 
whole waa to become immediately 
able, & M. could take pos8<^lou ‘>f A 
sell tbo mortgaged goods. On Dee* i , 
1 881 D assigned to F. in trust foi the 
beueit of cinditors, & F. possession 

of the goods In the store on G. & 

refused to deliver them to M. . HeM. 
too logaJ title to the 
in F. must prevail — McAixistob u. 

* — O-M. OOUTpycd 

hoiSce &oolta to pith UT WU of ^le M 

security for an alleged debt. 1 itl. ox 



Part VI. — ^Avoidance. 


123 


that it should be lawful for pltf. at any time to 
seize & take possession of the crops & otner effects 
thereby bargained & sold, & all such crops Sc other 
effects whicli should or might from time to time be 
substil/uted in lieu of the crops thereby assigned, 
or which should from time to time be found on 
or about the farm, & to sell Sc dispose of them, &> 
out of the proceeds pay all costs & retain all money 
due to pltf. On Feb. 21, 1849, £1,207 18s. Id, 
being then due to him, pltf. seized some crops of 
grain then growing on the faim, which liad been 
sown by S, subsequently to the execution of the 
indenture. In Trinity term, 1848, deft, recovered 
a judgment against S., & on Feb. 22, 1849, a writ of 
fi, fa, indoi’sed to levy £310 19a. 3d., was issued on 
such judgment & dclivei*ed to the sheriff for execu- 
tion, who on the same day seized the crops. On 
Mar. 8, 1849, S. petitioned the Insolvent Ct. under 
Execution Act, 1844 (c. 90). The official assignee 
in the first instance claimed the crops, & a bill was 
filed by him in the Ct. of Ch. io restrain pltf. 
from selling them, which bill was dismissed upon 
terms agreed on between pltf. Sc the assignee, & 
the latter then abandoned all claim to tlie crops. 
The? sheriff afterwards sold the (jrops for £294, 
wliich came io the hands of d(‘ft., Si. pltf. sued deft, 
for same ; — Hold : supposing debtor liad not 
petif/ioned the Insolvent Ct., pltf. had a right to 
ivcovor, for though the power to seize future crops, 
if unexecuted, would have been of no avail against 
deft.’s execution, since it gave no legal or equitable 
title to any specific cropr, yet when the power was 
executed to the extent of pltf.’s taking possession 
of the then growing crops he was in the same situa- 
tion as if debtor himself had delivered them to 
him, Si his title would prevail against that of deft.— 
CoNGRKVE^r. EvErrs (1854), 10 Exch. 298 ; 21 
1j. a. Ex. 273 ; 24 L. T. O. S. 02 ; 18 .Tur. 056 ; 
2 C. L. K. 1253 ; 150 E. R. 457. 

AnnotiiHonH ;~ 'Folld, ni)i»c r. fiayley (l.Sr)(}), 5 E. & P. 830. 

Consd. AlluU V. Carr & Heholfldd (18.58), « W. I(. 578. 

Apld. (iliidcill V. (lalHworthy (1850), U C. P. N. S. 471. 

Consd. Holroyd v. MarHhull (1802), 10 H. Jj. Cas. 191. 

Refd. MorriH r. Dclobbel-Flipo, f 18921 2 CIi. 352. 

701. ,] — R., by deed assigned 

to deft, all thf} dye wares Si consumable .st/ores on 


his presses, upon trust to permit R. to remain in 
possession & carry on his trade until a specified 
event, &, on that happening, to stand possessed 
of the premises upon trust to enter Si take possession 
of all the promises, including aU substituted con- 
sumable stores, pursuant to the declaration therein- 
after contained & to sell same. There was also a 
clause that, when any of the dye wares, etc,, 
thereby assi^ed Si specified in the schedule should 
be consumed & others substituted for them in the 
ordinary way of business, the substituted dye 
wares, etc., should belong to deft., upon the trusts 
before declared. Si. should be considered as included 
in the assignment, in like manner as if they were 
then the property of R., & were included in the 
schedule so that the security might at aU times be 
of an adequate value. R. continued in possession 
until the specified event, during that time, 
substituted dye wares, (itc., for other’s consumed 
in the way of business. After the event happened, 
deft, took possession of all the dye wares, etc., then 
on the premises, including those which had been 
substituted by R., Sc several months after sold the 
same dye wares, etc. R. had becorao hkpt. after 
the seizure, Si before the sale. Si. his assignees sued 
in trover for the substituf^ed dye wares : — Held : 
the property in the substituted dye wares vested 
in deft, when he took irossession under the deed, 
either by a transfer of them made valid by a new 
act subsequently done by the grantor, or by virtue 
of the express authority to take possession of 
thorn completed by yjossession being actually 
taken. — Hope v, Hayley (1850), 5 E. & B. 830 ; 
25 L. .T. Q. B. 1 55 ; 26 E. T. O. S. 199 ; 2 Jur. N. 
480 ; 4 W. R. 238 ; 119 E. R. 090. 

Annoiaiiom : — Apld. Chidell r. Galsworthy (1859), « 
<’. B. N. S. 471. Consd. Holroyd v. MarHliall (18«2), 10 
H. L. Vaih, 191. Reid. Carr v. Allatt, Allatt r. Carr (1858), 
27 h. J. Ex. 385 ; Morris v. Dolobbel-FUpo, [1892J 2 Oh. 
352. Mentd. Krobl V. Groat Ocutral Gas Consumers’ Co. 
(1870), L. H. 5 Exch. 289. 

See, aiso, No. 092, ante, 

702. In hands of carrier for delivery 

to grantor.] — An assignment of goods on the 
premises,” with power to seize substituted effects : 
— Held : to include goods ordered & delivered to 


changed one of tho colts for a horse, 
wliioh was nftorwai'ds, nt pltf.’s reqiie.sl, 
oxchuTiged for another horse which was 
delivered to pltf., but pltC. requested 
M. to keei» him. He did so, & fed the 
horse with tho hay transferred to pltf. 
by the bill of sale : — Held : the iiorse 
could uot be levied on, a had never 
been the i)roporty of ., hut was 
tho proi»erty of pltf. andkkwh m. 
Bonneit (1881), 2 H. U J. 31,3.~CAN. 

700 iv, .) — Pltf. owniiifi: a 

stock of goods & some furniture! & shop 
fixtures, sold out to S., taklug a intgo. 
iu security, which was duly filed. S. 
continued to carry on biisluoss, bi'inging 
in other goods, till he absconded, when 
the sherliT under an atttwjhmont seized 
all tho property in the stort! ; — Held : 

sheriit was liable for trespass, — 
Boys v. Smith (1859), 8 C. P. 248.— 
CAN. 

a. Additions to incomplete 

chattel,] — ^Wborc a chattel in an Incom- 
plete state was assigned by bill of sale : 
— Held : things added to it afterwards 
that were essential to its completion 
passed with It, & were not chattels 
acquired within 1883 Act, s. G. — 
Taylor v, Pynk (1889), 7 N. Z. L. li, 
555.— N.Z. 

b. Chattels brought on pre- 

mises by grantor* 8 assignee,}— K chattel 
mtge. lucludod all goods used by tho 
mtgor. “ which shall hereafter be 
brought In the premises *’ : — Held : 
the mtge. did not Inolude goods after- 
wards brought on the premises by the 


assignee of t.h© mtgor., but only those 
HO brought by mtgor. — Great West 
Liquor Co. u. Cojaiuhoun (1914), 17 
I>. L. 11. 5(58.— CAN. 

c. him stock ,] — Tho object. 

& result of Stock Mortgage Act 
(No. 313), 8. G, is to introducoirito every 
stock intgc. duly registered, unless tho 
contrary is expressed t, herein, a most 
stringent form of tho clauses commonly 
insertt!d in such mtges. respecting stock 
afterwards brought upon any station 
occupied by tho mtgor. & named in the 
mtgo. It is indifferent whether tho 
stations, on which the stock exprossod 
to be assigned are stated to be de- 
pasturing or Inl ended to bo (iopasturod, 
are mortgaged or not, or whether the 
stock aftAjrwards brought thereon 
dui'iug the coutlnuanco of the security 
are of the same kind as those oxpiussly 
asBigtiod. All are to be covered by tho 
mtgo., unless the mtgor. at the time 
of ontering into the socmity distinctly 
stipulates for some other terms. 
Semitic : tho effect of the ouactment in 
s. G that a registered mtgo. of stock 
shall be deemed to Include after- 
acquired stock, is no greater than that 
of an assignment of af tor-acquired 
stock contained in tho mtge. itself, 
which creates only an equitable 
interest, which would give a complete 
title to the mtgoe. as against the mtgor., 
or any one purchasing from him with 
notice of the mtgeo.’s interest, but uot 
as against an innocent ptirchasor. — 
Groom v, Patkrson (188G), 12 V. L. U. 
230.— AUS. 


d. .J — Mtgo. of n number 

of branded sheep Sc herds of cattle 
on a run in tho Colony of New 
South Wales, with the issue, increase. 
Sc produce thereof: — Held: limited to 
tho issue Si increase of such spociflo 
sheep, and not to Include any sheep 
afterwards brought upon the run, 
though in sub-stitution of tho.se 8i)o<3lfled 
in the original mtgo,— Webster v. 
Power (18G8), L. U. 2 P. ('. G9; 5 Moo. 
P. U. C. N. S. 92; 37 L. J. P. C. 9.— 
AUS. 

f. .] — P., having ob- 
tained uii advance of £500 from Q., 
executed a bill of sale by way of mtge. 
in his favour over all bis farming stock 
Si implements then being on his f«rra at 
W Tho bill of sale contained pro- 
visions making all after-acquired live 
stock, whatever & wheresoever, of P. 
liable to the mtgo. P. remained in 

S ossossiou of the farm, & from time to 
mo made sales of stock with tho 
permission of G., Si purchased other 
stock ill lieu of that sold. P. obtained 
sheep from pltfs. for Ills farm, and they 
advanced him money to buy cattle. 
Thoy pi'essod P. for payment of a debt 
duo by him, & it was ^reod that thoy 
should take his bill of exchango for 
the amount due, upon the oondltion 
that he should hold the sheep which he 
had obtained from them. Sc oeitaiu 
cattle which he hod bought with their 
assistance, on their behalf until the bill 
had been r<L!tirod, Si it was also agreed 
that the cattle Si sheep should be plaoed 
in pltf.’s hands for sale as a security 
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Bills of Sale. 


Sect, regards what ch attels : Sitb-sect, 2yA,& B.] 

a carrier tlie day before, but not delivered to the 
assignor until the day after the execution of the 
bill of sale. — S iadden v . Sergeant (1858), 1 
¥, & F. 322, N. P. 

703. Substitution by agreement.] — 

Although the general rule of law is that a bill of 
sale does not apply to future-acquired property, 
this does not apply to the case where some of the 
things are removed & others put in their place, if 
agreed to by the person entitled under the bill. — 
Cooper v, Tatham (1800), 16 L. T. 218. 

704. Cab-horses.] — Horses used as 

cab-horses are not plant within 1882 Act, s. 0 (2), 
as they are not “ used in, attached to, or brought 
upon the premises of the grantor in the sense 
intended by that sub-sect. — Ix^ndon ^ Eastern 
Counties Loan & Discount Co. v. Crkasey, 
[1897] 1 Q. B. 708 ; 00 L. .1. Q. B. 503 ; 70 B. T. 
012 ; 45 W. R. 197 ; 13 T. L. R. 37(J, C. A. 

.]— -Bee, aUoy Nos. 088, 090, 095, 698, 

ante, 

Growing crops.] — See Nos. 088, 091, 090, 

700, ante, 

705. Future book debts — ^Assignment of 

premises with goodwill & goods — Grantor to carry 
on business.] — H. was in business as a tobacconist, 
^ B. lent liim £2,500 on security of an unregistered 
bill of sale, by the pro\dsions of wliich a sliarc in 
the profits was to be paid to B. in lieu of interest, & 
the leaseliold premises on which the business was 
carried on were mortgaged to B. to secure his loan, 
together with the goodwll “ &; all the goods, wares, 
merchandise, stock-in-trade, fixtures, furniture, 
articles, elTects, & things belonging to ” II., in 


respect of the business, & it was declared t^t 
all fixtm’es, furniture, goods, wares, merchandise, 
articles, & things ” which should during the con- 
tinuance of the security, “ be brought upon the 
premises ” or “ be in any other place or places in 
the actual or constructive possession of EJ.’^ should 
be included in the security. The deed also pro- 
vided that the property should remain in the pos- 
session of H. until B. should take possession, for 
its insurance, Ac for the keeping of proper books 
of account, in which entries were t*o be made “ of 
all the money, goods, wares, merchandise, debts, 
other elTects belonging or owing to ” 11. in 
respect of the business. II. sold some of the goods 
on credit, but did not receive the price. B. took 
l^ossession of the premises under the powers con- 
tained in the deed, & gave notice to the persons 
who had bought goods on credit to pay the price 
to him. Shortly afterwards II. presented a 
liquidation petition. The trustee in liquidation 
B. both claimed the book debts : — Held : i\s 
the book debts were not “ things,” & could not be 
in a ” place ” or ‘‘in the actual or constructive-' 
possession ” of H., they were not within the woros 
of the assignment & did not pass to B. — Browne 
V, Fryer (1882), dO I.. T. 636, C. A. 

706. ,] — A bill of sale assigned ivU 

the book debts due <fe owing, or which might during 
the continuance of the security become due & 
owing to the mtgor. : —Held : the assignment of 
future book debts, though not limited to book 
debtwS in any particular business, was snfliciontly 
defined & passed the equitable interest in book 
debts incurred after the assignment, whether in 
the business carried on by the mtgor. at the time 
of the assignment or in any otiior business. — 


for the duo payiucnt of tho O. 

harinff HUbw^iuoiitly noizod all tho 
llvo stock upon I’.’fl farm : — Ilrlil : 
(1) cattlo & sheep brouglit upon I’.’s 
farm wore Bufllclciitly Hpcciflc to pass 
under tho assigunuiut of af tor- acquired 
live stock : (2) (i. having obtained 

possession of tho aftor-ucquiivd pro- 
perty under tho int Kc., pltfs. worn not 
entitlod t-o insist upon a fulfilment of 
tho affroement made with thorn by I’.— 
PRIVKR V. Pirr, Mac. 872. — N.2. 

g. Corenant to brand.] 

— In order that a cliattol security may 
atfoct after-acquired stock l.hcro must 
be a covenant to brand or mark the 
atcck Avith a specified or indicated 
brand, & a provision in an iiistrumont 
that subHcquently acquired stoc.k is 
to be subject, to the inatrument, will not 
give a right to tho stock against the 
ofholal assignee of a bkpt. mtgor., at 
any rate, if the slock was in tho posses- 
sion of bkpt. at the time of tho act of 
bk])cy. ’J'he abbreviated (•(minaiit in 
“ will brand ” will bo read as a covenant 
tc brand after-ociiulivd sheep with the 
brand mentioned in tho schedule as tho 
brand of the specified sla^ep . — lie 
Ctiristik (1901), 19 N. Z. h. II. 015. — 
N.Z. 

Instrn- 

inont by way of security under 1889 
Act, over cort4iln stock charged all the 
real Ac personal estate, both prosenf. & 
future, of mtgor. Avlth the payment of 
all money secured thereby, & also con- 
tained a covenant providing that mtgor. 
** will bmud with the brand of mtgor. 
or a brand to be named by intgoos., & 
when and where directed by mtgeos." : 
— Held : the effect of tho covenant to 
brand was to iraposo on mtgor. the 
obligation of branding all. stock, in- 
cluding after-acquired stock, with his 
own brand, or, if required to do so by 
mtgeos., with a brand to bo named by 
them, Ac so to make aftor-ocqulrod 
stock subject to the security. — lie 
Rku.uv Barkkr (1910), 30 N. Z. L, K. 
4o. — N.Z. 


j- ^ — Timber.] — Pltfs. lield a 
mtge. from (J. of timber, “ together with 
whatever quantity of squared timber 
the party of the tli*st part may manu- 
facture during tho remainder of the 
se^on. Tho timber made after tho 
mtge. Avas marked as it Avas got out, 
Avlth pltfs.’ mark, but roinainod iu O.’s 
j)osscssl»)ii, Ac was seized by an execu- 
tion credif.or ; — HeUl : pltfs. could not 
recover it under their mtge. — Cum- 
m.vusw Morgan (18r>5), 12 U. U. H. 
50.*). — CAN. 

m. Plf-f. Ac W. made 

an agroemont, by Avliich pltf. Avas to 
make advances to W. to enable him to 
draw out Ac to make Ac get to market 
a quantity of timber. It was agreed 
that the timber then made, & all there- 
after made, should bo delivered to j)ltf. 

security, Ac lii proof of such delivery 
should be marked os spoejiled, h that 
be rafted to market under 
W. H <llrootions. The timber was 
seized by deft, as sheriff u rider an 
execution against W. : — Held ; that 
W . could not bo looked upon merely os 
agent of pltf., Ac tho timber regarded os 
pltf.’s from the first, for that would he 
iiujonslstentAvith tho deed ; — Held : the 
ilecd operated to pass only tho timber 
made A: capable of delivery at the time 
of its execution, Ac such as, being made 
aftoPAvarda, was delivered to pltf. Ac 
marked for him. — Short v . Huttan 
(1854), 12 U. C. R. 79. — CAN. 

— ; ♦] — See, also, eases in Sect. 

3, sub-sect. 1, A, ante. 

1051. Future book debts .] — A 

bill of sale coiitaliicil an assigumout of 
all tho stock-in-trade, plant, chattels, 
etc., of tlio grantor, a general merchant, 
Ac also “ all other the chattels Ac ofTects, 
matters Ac things Avhlch at any time 
during the continuance of this security ” 
should be brought upon the grantor’s 
promises or be used in counoctiou with 
his business, Ac all the eontroots, book 
Ac business debts of tho grantor in 
connection with the business ; — Held : 


book debts created subHcqueut to tJio 
bill of sale Avere included, Ac also the 
books in Avhich the debts were entered. 
— -London Chartkrkd Rank of 
Austraija V. Fischer (1890), 11 

N. 8. W. Eq. 193.~-AUS, 

706 ii. Assianment of all 

yroperiy present cC* faiurc of company. ] — • 
A bill of sale Avas granted over “all 
Ac singular the jiroperty of the co., 
Avhatsoevor Ac Avheresoever, both 
present Ac future ’’ : — Held : it 

operated to pass the book debts of the 
CO. existing at the date of tho bill of 
sale, but book debts comiug Into 
existence after that ilate did hot so 
pass. — Re Olore Newspaper Oo. 
(1888), 9 N. S. W. Eq. 29.-— AUS. 

706 lii. .h-A trading 

CO. gave a mtge. on all its assets, real 
A: personal, Ac all its iiroperty, real Ac 
personal, that should thereafter be 
ucqulred or owned by it : — Jfehl : 
future book debtx were covered by the 
mige., Ac the trading co. had power to 
mtge. them. — Re Perth Flax Ac 
(Johijaue Co. (1908), 13 O. W. K. 1140. 
—CAN. 

706 iv. .1 — A mtgo. 

taken to secure the co.’s bonds covered 
“ all Ac singular its undertakings then 
made or in course of construction or 
thereafter ’’ to be oonstnioted, to- 
gether Avlth all properties real or 
])Crsonal, tolls. Incomes, or sources of 
money, rights, privil^es & franchises 
owned, held or enjoyed by It then or 
at any time prior to the full payments 
of tho bonds thereby secured ’’ : — 
Held : the language of tho mtgo. was 
sufficiently broad to cover present Ac 
future book debts. — N ational Trust 
C o. V. Trusts Ac Guahantkr Co. 
(1912), 21 O. W. U. 933 ; 3 O, W. N. 
1093 ; 2G O. L. R. 279 ; 5 D. h. 11. 459. 
—CAN. 

705 V. Issue of deben- 

tures <€■ coverinff bill of 8filc.]~A oo. 
issued debentures, Ac at tho same time 
a bill of sale over all the assets of the 
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fAiLBY V* Official Beceiveh (1888), 13 App. Gas. 
523 ; 68 L. J. Q. B. 75 ; 60 L. T. 102 ; 37 W. R. 
613 ; 4 T. Tj. R. 720, H. L, ; rcvag, S. 0. svih nom. 
OpnoiAL Receiver v, Tailby (1880), 18 Q. B, D. 
26, 0. A. 

Annotations: — Consd. He i ^ ^'Coornbo v. Carter (1887), 
36 Ch. D. 348 ; Re Turoan (lS88). 40 Oh. D. 5 ; Rc York- 
shire Woolcombors Assoon., Houldsworth v. Yorkshire 
Wooloombors Assocn., [1903] 2 Ch. 284. Expld. ft Distd. 
Re Dedlos, [1004] 2 Ch. 385. Consd. Imperial Paper Mills 
of C!!anada v, Quebec Bank (1013), 83 L. J. P. C. 67 : Re 
Lind, Industrials Finance Syndloato v. Lind, [1915] 2 Ch, 
345 ; National Provincial Bank of England v. United 
Electric Theatres, [1916] 1 Ch. 132. Raid. Re Ellon- 
borough, TowTy Law v. Burne, 11903] 1 Ch. 697 ; Re 
Fitzgrer^d, Surraan v. Fitzgerald, [1904] 1 CK 573 ; Ward, 
Lock V. Long, [1906] 2 Ch. 550 ; Re CJopo, Marehall «. Cope 
(1914), 110 L. T. 906 ; Horwood v. Mlllar’a Timber & 
Trading Co., [1917] 1 K. B. 305. Mentd. Rc Pyio Works 
(1890), 44 Ch. D. 634 ; Western Wagon & Property Co. v. 
West, (1892] 1 Ch. 271 ; Re Kclcey. Tyson v. Kelcey, 
[1899] 2 Ch. 530 ; Nelson v. Faber, [1903] 2 K. B. 367 ; 
Re Reis, Ex p. Clough, [1904] 2 K. B. 709; Glegg v. 
Bromley, [1912] 3 K. B. 474 ; Britisli Union & National 
liiHce. V. liawHon, [1916] 2 Ch. 476; London (■ounty Sc 
Westminster Bank v. Tompkins (1918), 87 L. J. K. B. 6G2. 

SeCt generally, Choses in Action. 


B. Oilier Cases, 

Sec 1882 Act, s. 5. 

707. Whether grantor true owner — Bill of sale 
of chattels of third party — With consent of such 
party.] — A party in apparent possession of liouso- 
hold furniture gave a bill of sale for value, com- 
pli(3d with the formalities required by 1854 Act, 
another person, whose property the goods really 
were, representing to the grantee that they were 
the property of the grantor : -Held : the owner of 
tlie goods was estopped from alleging that the 
goods were not th(3 property of the party giving 
the bill of sale. — Richards v, .Johnston (18.59), 
4 H. & N. 000 ; 28 h. .J. Ex. 322 ; 33 1.. T. O. S. 
200 ; 5 .fur. N. S. 520 ; 157 E. R. 1000. 

Annotation : — Refd. Richards v. Jenkins (1887), 18 Q. B. D. 

461. 

708. .] — ^A., who was living in 

the same house with B., was the owner of certain 
goods therein, which goods A. for a fraudulent 
purpose permitted B. to raise & receive money 
upon by way of bill of sale in his own name to C., 


who believed the goods to be the goods of B. The 
goods being afterwards seized upon a fl, fa, against 

A. : — -Held : the sale to C. of the goods was valid, 

B. being in effect tlie agent of A. in the transaction. 
— Low %J, McGill (1864), 4 New Rep. 145 ; 10 
L. T. 495 ; 12 W. R. 820. 

709. Cestui que trust.] — Goods were 

vested in a trustee with power to sell them upon 
the direction of his cestui que trust. The cestui que 
trust, with the authority of the trustee, executed 
& registered a bill of sale assigning the goods ; — 
Held : the bill of sale was void as against execution 
creditors. — Chapman v. Kniqht (1880), 5 G. P. 1). 
308 ; 49 L. .T. Q. B. 425 ; 42 L. T. 538 ; 44 ,T. P. 
491 ; 28 W. K. 919. 

Annotaiiona : — Distd. Walrond v. Coldmann (1885), 16 
Q. B. 1). 121. Reid. Hwiro v. Oookaon (1883), 48 L. T. 
877. Mentd. Bright r. Hoffera, [1917] 1 K, B. 917. 

710. Married woman — Separate estate.] — 

Upon a judgment against a husband & wife jointly, 
certain household furniture was taken in execution 
at the house where they resided. On an inter- 
pleader issue to try the title to such furniture as 
between the execution creditors claimants, it 
appeared that before the marriage the husband 
had executed a deed declaring that the goods, 
which then belonged to the wife, should after the 
marriage continue to belong to her for her sole & 
separate use. The wife assigned the goods to 
claimants by a bill of sale made prtor to the execu- 
tion <& duly registerc^d under 1878 & 1882 Acts, to 
which the Imsband was no party ; — Held : the bill 
of sale executed by the wife was valid under the 
above Acts, <fc claimants were entitled to the goods 
as against the execution creditors. — Walrond v, 
Goldmann (1885), 10 Q. B. 1). 121 ; .55 L. J. Q. B. 
323; 53 h, T. 903; 34 W. R. 272; sub nom. 
Mills v, Goldman, 2 T. L. R. 132, L). 0. 

711. Mortgagor of land ft chattels- 
Assignment of equity of redemption in chattels.]- 

A mtgor. of a bouse with the trade fixtures sub- 
sequently granted to claimant a bill of sale of the 
chattels, including the trade fixtures, upon the 
premises. The trade fixtures & other chattels 


CO. waH gfvea t/O a truatee for tlic debcii- 
tiiro lioldcra tia collateral acourity. 
The dcbeiiturea contaiiieij the follow- 
ing elaiiao : “ The co. lierel)y eliargea 
il-H undertaking Sc all its pronerty 
whataoever S<, wheresoever both jiroacnt 
& future, including uncalled capital 
for the time being ’* : — JJeld : under 
iio terms of the hill of sale & deben- 
ures the debenture lioldera were 
entitled to nil the assets of the co., 
present as well ns future. Including 
book debts . — He Macjkkxzik Guaxt & 
Co. (1899), 1 W. A. L. R. 116.- -AUS. 

PART VI. SECT. 3, SUB-SECT. 2. 

— B. 

r. Whether fjrantor true owner — 
Rroihtr .] — A chatlel mtge. waa made 
by W. H. at a time when ho knew that 
J. H., his brotlmr, wdio carried on 
business as J. H. Co., was Insolvent. 
There wiis no evidouco that the grantee 
know the goods were the goods of 
J. H. : — Held : the mtge. could not 
bo set a^ide at the instance of tlie 
assignee of J. H. Sc Co., Sc the grantee 
was entitled to the goods. — L ki« v, 
Nisbet (1906), 7 O. W. R. 149.— CAN. 

B. Consignee — Rale re- 
scinded,}— On July 14, 1886, pltf. 

forwarded Iddes to L., at P., to whom 
ho had been in the habit of making 
soles. The liides wore not ordered by 
L., but were shipped on the presump- 
tion that he would receive thorn as on 

S pevlous occasions, subject to liispcc- 
on 'Sc approval. On Aug. 6, some 
days after the arrival of the hides at 


P., one of the .servants of L., finding 
them at tlio landing, & without any 
special iiintruotiuns to that effect, 
conveyed tliom to the t.aimcry. L. 
being in financial difficulties at the 
time, or<lcrod the hides to be placed in 
a warehouse belonging to D., to bo 
held for the benefit of the consignor. 
At the same time ho telegraphed pltf. 
as follows : “ In trouble ; liavo stored 
hides ; appoint some one to take 
charge of thorn.’* Pltf. proceeded to 
1*. & saw L., who told niin that lie 
might make himself easy about tlie 
hides, that be liad plimed them in D.’s 
store for liim, & that he would get 
them. On Aug. 12, L. executed a bill 
of sale to defls., covering nil the bltlcs, 
etc., “ o^vned by L., or stored by liim 
in any building, warehouse or store- 
room of 1)., or ill his keeping ” : — 
IJcld : the contrucst of sale between L. 
Sc pltf. was reseinded by the action of 
L. in handing the goods over to 1)., 
with directions to hold thorn for the 
consignor, who acquiesced & adopted 
the act of L., & there was no tit le to 
the goods in L., w^hon the 1)111 of sale 
was made to defts.— -Bin'ou Bank v. 
Hauvey (1887), 14 i?. C. R. 617 ; 7 
C. L. T. 107.— CAN. 

t. Two granl<n'S — Repnrate 

properly .] — Two brothers, one of wliom 
owned a homo & the other of wlioni 
owned a horse & dray, Sc who wore not 
ill partnership, executed a bill of sale 
over the two horaes Sc the dray to 
seouro a loan. The Instrument, which 
w^as on a printed form intended to be 
signed by one person, stated that the 


two brothers wore thoreinaft,er called 
“ the grantors,” bnt in many i)laf5es, 
& in tlio covenant to repay, it. referred 
to tJio grantor in the singular numhei' ; 
-—Held : such an instrument would 
pass the individual ownership of each 
of the grantors in the chattels mtged., 
Sc 1908 Act, s. 21, would not render 
It invalid. — ^A ndrews v. Fan Tu 
(1909), 28 N. Z. L. R. 1042.— N.Z. 

w. Company .] — Trading cos. 

agreed in writing to mtge., besides 
certain specified property, “all t.hcir 
assets, real Sc personal, “ of every 
description.” TJje cos. were intended 
by the parlies to, & actually did, con- 
tinue to carry on their respective 
business, & in the ordinary course of 
business disposed oi some of their 
assets, &; appropriated the proijceds to 
their own iiurposcs : — Held : the 
security was void, even as against 
the grantor, as to chattels of which t he 
e»)s. were not the true owners at the 
time of the exwution of the Instru- 
ment. — Bank of New Zealand v. 
GirniRiE (Walter) Sc Co., Ltd. 
(1897), 16 N. Z. L. R. 481.— N.Z. 

X. Bill of sale of chattels of third 

party — With consent of such party .] — 
Deft, aooopted a bill of sale & received 
delivery of a horse, cart & Jianicss from 
M. to secure advances made on the 
falt-h of representations by both pltf. 
Sc M. that the property was that of M., 
& that pltf. had no claim U> it : — Held : 
deft, had a right to retain the property 
until ho was paid. — O ahu v. Carey 
(1872), 9 N. S. R. 70.— CAN. 
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Sect. 8 . — As regards what chattels : Suh-sect, 2, ; 

stilj-sect , 8, Sect, i.] 

were taken in execution under a judgment against 
the mtgor. In an interpleader issue between 
claimant & the execution creditor : — Held : 
claimant having become possessed of the equity 
of redemption in the goods under the bill of sale 
was entitled to them as against the execution 
creditor. — II bher v. Martin (1889), 24 Q. B. D. 
272 ; 69 L. J. Q. B. 11 ; 61 L. T. 778, D. 0. 
Annotation : — Mentd. Jennings v. Mather, [1901 ] 1 K. B. 108. 

712. Grantor of prior absolute bill,] — In 

Sept., 1885, a husband assigned his furniture to 
his wife absolutely. The deed was not registered. 
In Apr., 1888, he executed a bill of sale of the same 
furniture as security for a loan. That bill was 
registered. In July, 1888, the husband died : — 
Held : at the time of the execution of the second 
bUl of sale the grantor was not the true owner of 
the chattels therein comprised. — Tuck v. Southern 
Counties Deposit Hank (1889), 42 Ch. I). 471 ; 
68 L. J. Ch. 699 ; 61 L. T. 348 ; 87 W. K. 769 ; 

5 T. L. R. 719, C. A. 

AnnotatUma : — Distd. ThomaB r. SL^arleH. [1891] 2 Q. B. 408. 
Mentd. ThomaB v. BobortH, 11898] 1 Q. B. 057. 

713. Grantor of prior bill of sale by way of 

security.] — The grantor of chattels by a bill of sale 
by way of security is still the true owner of the 
chattels within 1882 Act, s. 5, ^ may execute a 
subsequent valid bill of sale of the same chattels. — 
Thomas r. Hearles, [1891] 2 Q. B. 408; 60 
L. J. Q. B. 722 ; 65 L. T. 39 ; 39 W. R. 692 ; 
7 T. L. R. 606, C. A. 

Anmotaiims : — Mentd. Edwards v. Marcus (1894), 70 L. T. 
182 ; Parsons v. Equitable luvcHtiiient Co., [191(i] 2 Ch. 
527. 

Bights of grantee on wrongful disposal of 
chatt/cls by grantor, see^ generally ^ Pai*t VI 1., 
Sect. 2, sub-sect. 4, A, post 

714. Partner.] — words “ true owner ” 

in 1 882 Act', s. 5, are ustid in their natural & not in 
an artificial sense, A a man does not cease to bo 
the true owner of poi’sonal chattels within tJjat 
sect, merely because they may be subject to some 
lien or equitable right. 

In 1885 bkpts. commenced to carry on business 
in pari nersbip, & in 1 888 a bill of sale was execut^ed 
by the elder pariRor, with the consent of the 
younger, of partnei’sbip proporiy, as security for 
an advance for partnership pmposcs. The bill of 
sale was sot aside by the county ct. Judge on the 
ground that tlic grantor was not the true owner 
of either the whole of a moiety of the goods 
specified in the schedule, wit.hin the above sect. ; 

6 an order was made dii’octing the bill of sale 
holder to repay the value of the goods to the trustee 
in bkpey. :-~Held : the county ct. judge was 
wrong in ordering the bill of sale holder to pay 
back the whole of the money, as the grantor was, 
to the extent of liis share in the partnersliip goods 
assigned by the bill of sale, true owner within the ! 
sect., &- the bill of sale holder was entitled to retain ' 
one half of the money realised. — Rc Tamplin & 
Son, Ex p. Barnett (1890), 59 L. J, Q. B. 194 ; 
62 L. T. 264 ; 38 W. R. 351 ; 6 T. f.. R. 206 ; 

7 Morr. 70, D. 0. 

Annotation : — Refd. Lewis w. Thomas (1918), 88 L. J. K. B. 
275. 


715. Husband — Chattels settled on himself 
& wife.] — ^A. made a settlement upon marriage of all 
the furniture then at his residence, together with 
all that should be acquired during coverture, upon 
himself & his wife during their joint lives, & after 
their death to the survivor absolutely, with a 
proviso that, if A. became bkpt., his wife might 
declare other trusts. A . executed a bill of sale over 
certain furniture included in the settlement. On 
a motion by the trustee in bkpey. of A. to sot aside 
the bill of sale, on the ground that bkpt. was not 
the true owner witliin 1882 Act : — Held : A. was, 
to the extent of his interest under the settlement, 
the true owner of the goods. — Re Feild, Ex p. 
PRAaT (1890), 6.3 L. '3\ 289 ; 7 Morr. 132 ; mb nom. 
Re Field, Ex p, Pratt, 6 'J\ L. R. 286. 

Armotation : — Refd. Lewis Thoiiiafl, [1919] 1 K. B. 319. 

716. Legal owner — Third party beneficially 

entitled.] — The true owner of pei«onal cha , ^ 
described in a bill of sale at the time of its execu- 
tion within 1882 Act, s. 5, is the person who is the 
legal owner thereof at the time of the execution 
of tlie bill of sale, irrespective of whether he is also 
the equitable owner or only trustee for another. — 
Re 8arl, Ex p, Williams, [1892] 2 Q. B. 591 ; 67 
L. T. 597 ; 9 Morr. 263. 

Annotation : — Refd. Lewis r. Thomas, [1919] 1 K. B. 319. 

717. Hirer with option to purchase — No 
obligation to purchase.] — A hirer of personal chat- 
tels under a hiring agreement, wliich gives him 
an option to purchase them upon payment of all 
the agreed instalments of rent, but imposes upon 
him no obligation to do so, is not the tnu; owner 
of the chattels within 1882 Act, s. 5.^ — Lewis v. 
Thomas, [1919] 1 K. B. 319 ; 88 L. J. K. B. 275 ; 
118 L. T. 689 ; [1918-19] B. C. R. 65. D. C. 


Sub -sect. 


3. — Personal Oha^itels comprised in 
Bill of Sale. 


See 1 882 Act, ss. 8, 9. 

718. Departure from statutory form — Validity 
of bill as to — Coliateral covenants.] — If a bill of 
sale be not in accordance with the staf-utory fomij 
it is, under 1889 Act, s. 9, void not only in r(;sj>ec^ 
of the assignment of personal chattels, but ir| 
respect of the covenant to repay principal ^ 
interest contained tluirein.— Davies c. 

(1886), 17 Q. B. D. 108 ; 55 L. J. Q. B. 363 ; 

L. T. 813 ; 34 \V. R. 573 ; 2 T. L, R. 633, C. A. 
Annoiaiiona Apld. Griffin r. Union Doposlt Bank (1887), 
3 T. L. B. 008. Expld. Kv Burdett, Kjo p. Byrne (1888), 
20 Q. B. J). 310. Consd. lie London & LancuBlilre Paper 
Milln C!(). (1888), 58 L. T. 798. Dlstd. Monetary Advance 
Co. r. ('oter (1888), 20 G. B. 1>. 785. Consd. HoHeititie v. 
Simmouis, 1 1892] 2 G. B. 5-17. Refd. lie Yates, Bat-eholdor 
YateK (1888), 59 Jj. T. 4 7 ; Smith r. Whiteman, 11909] 
2 K. B. 437. Mentd. IledgcK v. Pi'cston (1899), 80 L. T. 
847. 


I 


719. Property other than “ personal 

chattels.”] — Whore personal chattels ol.lier 
proi)orty ai’e mortgaged by a deed which is not 
mad(i in accordance with the statutory form, A is 
by 1882 Act, s. 9, void as regards tlie “ personal 
chattels,” such deed is valid as to the other pro- 
perty comprised in it, if it is possible to sever the 
security upon the personal chattels from that upon 
the other property. 
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719 i. J)c party re from atatniory form 
— yalidiiy oj bill as to- Property other 
than “ personal chattels.*’ \ — W hen a hill 
of sale includes a mtjcc. of chattels real, 
the deviation from the statutory form 
invalidates tl»e instrument so far only 
as regards the chattels personal com- 
prised in it, & does not avoid it so far 
as it is a intBro. of chattels itsal. — lie 


O’Dvvvku (1880), ] L. K. Ir. 19.— 

IR. 

719 ii. . J Directors 

mort^faued to A. inonev advanced, 
land & other p’- f ^.y of tlio t;o. The 
security conslp.^ ^*of a intge. of lands 
in a separate t & a hill of sale 

of chattels also in a separate icslafam, 
which was void, as not complying with 
1883 Act : — held ; the inlgo. of the 


lands was viiUd . — lie Bansh.v WooLhBN 
Co., Ltd. (1888), 21 L. H. Ir. 

1 8 1 . - IR. 

719 iii. .1- A hill of 

sale of jiersonul cJiatttds in & of the 
lease & goodwill of an hotel, though 
void as a bill of sale of personal chattels, 
because made subject to a condition 
or defeasanoo not stated in the body of 
it, or written on the same paper, may 
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A deed assigned to the grantee as security for a 
debt the several chattels & things specillcally 
described ** in a schedule to the deed. The 
schedule comprised “ personal chattels ” & also 
a gas engine, which did not come within the 
definition of “ personal chattels ” contained in 
1878 Act, s. 4. The deed was not mode in accord- 
ance with the statutory form : — Held : the deed 
was void as to the “ personal chattels,” but it 
remained valid as to the gas engine . — lie BuitDEm% 
Ex 7 ). Byrne (1888), 20 Q. B. D. 310 ; 57 L. .T. Q. B. 
263 ; 68 L. T. 708 ; 36 W. R. 346 ; 4 T. I.. R. 
260 ; 5 Morr. 32, 0. A. 

Annointions : — Consd. London & Lancashire l*aper Mills C)o. 
(1888), 58 L. T. 798. Distd. Cochrane v. Entwhistlo 
(1890), 25 Q. B. D. 116. Consd. Mumford v, CoUior (1890), 
25 Q. B. D. 279. Apld. lie Isaacson, FJx p. Mason, 11895] 
1 Q. B. 333. Retd. Monetary Advance Co. v. Cater (1888), 
57 L. J. Q. B. 463 ; Re Yates, BaUdieldor v. Yates (i888), 
38 Ch. D. 112 ; Climpson v. Coles (1889), 23 Q. B. D. 465 ; 
Stevens v. Marston (1890), 60 L, J. Q. B. 192 ; Small v. 
National l^ovinclol Bank of England, [1894] 1 Ch. 686 ; 
Swanley (^oal Co. v. Denton (1906), 95 L. T. 659. Mentd. 
Davts V. Petrie (1905), 93 L. T. 511. 

720. Attornment clause in mortgage 

— Creating relation of landlord & tenant.] — Held : 
1878 Act, s. 6, ite 1882 Act, s. 9, did not render void 
the ordinary attornmemt clause found in mtges. 
of real property so as to destroy the relalion of 
landlord & tenant created by it between the 
mtgee. nitgor. — M umford v. Collier (1890), 25 
Q. B. 1). 279 ; 59 L. .f. Q. B. 552 ; 38 W. R. 716, 
D. C. 

Annotation : — Mentd. Scobie v. Collins, [1895] 1 Q. B. 375. 

721. Untrue statement of consideration — 

Validity of bill as to — Collateral covenants.] — A bill 

of sale, given by way of security for payment of 
money by the grantor, did not/ appear on its face 
to deviate in any particular from tlic statutory, 
but tile consideration for whicli it was given 
was not in fact truly stai/cd : — Held : the bill of 
sale, though void under 1882 Act, s. 8, in respect 
of tlie personal chattels comprised in it, was not 
void altogetln^r undc'r s. 9 of the Act, so as to pre- 
vent the granl>or being sued upon a covenant to 
pay contained in the bill of sale. — II ehej.tine v, 
Himmons, 11892] 2 Q. B. 517 ; 62 B. .1. Q. B. 5 ; 
67 L. T. 61 1 ; 57 .1. P. 53 ; 41 W. R, 67 ; 8 T. L. R. 
768 ; 36 Hoi. Jo. 695 ; 4 R. 52, C. A. 

AnnotcUitnus : — Consd. yaiindcrs v. White, 1 1902] 1 K. B. 
172. Mentd. Edwards v. Marcus, [1894] 1 Q. ]). 567. 


Sbctt. 4.— -estoppel OF PARTIES FROM DENY- 
ING VALIDITY OF BILL OF SALE. 

See, generally. Estoppel. 

722. Grantor — Grantee returned as secured 
creator in bankruptcy proceedings.]— Pltf, gave 

a bill of sale on liis furniture to defts. to secure an, 
advance. Before payment of the fli‘st instalment 
duo under the bill of sale l\e filed a petition in 
bkpey., & in Ids statement of affairs returned defts. 
as secured creditors. Defts. seized & sold the 
furniture, & the proceeds being insutticient to 
pay their debt they proved for the i*esiduo. A 
composition of 2s. 6d. in the pound was pro- 
posed, & on the report of the official receiver 
was sanctioned by the ct. & paid to the creditors, 
including defts. Pltf. subsequently brought an 
action for the wrongful seizure of his goods, 
alleging that the bill of sale was invalid ; — 
Held : pltf. having in the bkpey. proceedings 
treated the bill of sale as valid, obtained there- 
by an advantage to himself, could not after- 
wards allege that the bill of sale was invalid so 
as to entitle him to recover in the action. — R oe 
iK Mutual Loan PVnd (1887), 19 Q. B. D. 347 ; 
56 L. J. Q. B. 641 ; 35 W. R. 723 ; 3 T. L. R. 
755, 0. A. 

Annotations: — Folld. Comitil v. Maher (1905), 94 L. T. 158. 

Mentd. Godfrey v. LazaruB (1887), 4 T. L. R. lOl ; Rc 

Doerhurat, Ex p. , Seaton (1891), GO L. ,1. Q. B. 411 ; Re 

llobhins, Ex p. Otllclal Kocelver (1809), 6 Mans. 212 ; 

Rfi WJlson, [1916] 1 K. B. 382. 

723. Bill held out as valid by grantor & 

grantee— To grantor’s creditors.] — ^A bill of sale 
given by deft, to pltfs. was held invalid because 
the consideration was not truly sot forth as re- 
quired by 1882 Act, s. 8. Both pltfs. & deft, had 
held out the bill to be valid against creditors of 
deft. : — Held : as between pltfs. deft, the bill 
was valid, deft, having elected to obtain an 
advantage by asserting the bill to be valid, could 
not, to gain a fiu’ther advantage, be hoard to say 
that it was invalid, even {semble) assuming its 
invalidity was known to both the parlies. — 
OoAirrri v. Maher (1905), 94 L. T. 158; 22 

T. I.. R. 121. 

Annotatinns : — Refd. KiimorHldy v. Payne (1909), 100 L. T. 

229. Mentd. Re WilHOii. [1916] l K. B. 382. 


still be good as a deed relating to tlio 
lou»se, licens<% & goodwill,- Antiioness 
V. ANDKltsox (1888), 14 V. L. R. 127. — 

AUS. 

a. Nori’teuiatraiion — J’alidity of bill 
as to — l'rop^!xiu other than ** personal 
chaiteLs.**\ — D. (Jo. exeented a bill of 
sale on 8cpt. 17, whereby they con- 
voyed to a bank all tbeJr goods & 
stoek-in-trade, & all book accounts due 
&; owing to them, as security for pay- 
ment of ^40,000 : — Held : Bills of 
Sale Act only ai»nUod to personal 
eliattels, & not to debts t>r chouc8 in 
aetion, & the non-registration of the 
bin would not ail’cct the transfer of the 
debts. — He De Veber, Ex p. Bank of 
New BiiUNSWioK (1882), 21 N. B. li. 
401.— CAN. 

b. .] — A intgc, 

taken by pltf., as trustee for bond- 
holders, to secure tlio co.’s bonds 
covered “all & singular its under- 
taking then made or in course of con- 
struction or thereafter “ to be con- 
structed, together v>ith all properties 
real or personal, tolls, incomes or 
sources of uione\^ rights, i)iivlleges & 
franchises owned, held or enjoyed by 
it then or at any time prior to the full 
payment>s of the bonds thereby 
secured.” A later clause provided 
that the mtge. was not to be I'eglstered 


as a bill of sale or chattel mtge., & it 
was not HO registered : Held : pltf. 
could not recover in respect of the 
personal property & eliattels of the 
CO. a-i the mtge. was not registered, 
but could recover in respect of any 
book delits owing at the date of the 
assigumeiit. — N ational Truh'I' Co. v. 
Trusts iS: Guarantee Co. (1912), 21 
O. W. R. 933 ; 3 O. W. N. 1093 ; 26 
O. L. R. 279 ; 5 D. L. R. 469.— CAN. 

0 . Aon-coniyliance with Alberta Rills 
of Sale. Ordinance — Validity of hill 
—~As eiiH liable charge A — Where it is 
the intention of tho parties to give 
security in the form of a mtge. of 
chattels within the above Ordinance, 
but they cannot Justify the iustrmiieiit 
os such owing to noii-compliancc with 
the Act, it cannot be justifled as creat- 
ing an equitable or doatiug charge, &. 
is absolutely void as against creditors. — 
Imperial Canadian Trust Co. v. 
Wood Vallanue (1915), 32 W. L. R. 
200 : 9 W. W. R. 44 ; 24 1). L. R. 241. 
—CAN. 

PART VI. SECT. 4. 

d. Orunior- — That chattels not per- 
sonal ch(Utel8,h' Pltfs. wt‘re transfei’ces 
of a chattel mtge. given by deft, over 
some log buildings & a ferry boat 
with oables, pulley & other machinery, 
and they sued defts. for their recovery : 


-Held : deft, was not estop i)cd by tho 
chattel mtge. from treating the build- 
ings, boat, etc., as real estate. — 
Stlmson V. Smith (1889), 1 Terr. L. II. 
183.— CAN. 

f, That sale fraudulent as 

against creditors.]- In an action for 
seizing goods under attaednnonts, it 
was proved that a few days before tho 
seizure the goods had been sold by 
auction under the direction of one of 
the pltfs., who executed a bill of sale 
to the vendee, wil-nessed by the 
auctioneer: — Held: such pltf. could 
not set up that the sale was void 
because fraudulent as against creditors, 
& maiiitaiu trespass for seizing tho 
goods a.s if tliey were his own. — 
SicPuATrEu V. Leslie (1864), 23 

U. G. R. 573.— CAN. 

g. That instrumeiil not in 

statutory form.] — IVJiere A., not being 
a lawyer, or possessed of any special 
skill or knowledge in tho matter, pre- 
pared a docuiuont not in accordance 
witli (.'hat tel Transfer Act, 1889, In 
favour of B. , re])resonting t o B. that 
the docAimont wtis a security, ifc B. lent 
idm luoucy thereon : — Held : A. was 
not estopped by such representation 
from setting up & relying on tho Act. — 
GWLES V. Lovick (1892), 11 N. Z. L. R. 
178.— N.Z. 
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Sisor. 6.— INTERPLEADER. 

8ee^ generally. Interpleader. 

724. Money paid into court by grantee — Chattels 
seized second time — Under same execution.] — 

Goods, which had been taken in execution of the 
judgment of a county ct., were claimed by a 
person, who under County Ots. Act, 1888 (c. 43), 
s. 160, deposited the value of the goods with the 
bailiff to abide the decision of the Judge ui^on the 
claim. On the trial of an interpleader issue the 
claim was not established, &; the money deposited 
was pmd out to the Judgment creditor. The money 
so paid out being insufllcient to satisfy the Judg- 
ment, the Judgment creditor caused the goods to 
bo seized again for the purpose of realising the 
balance of his Judgment. Claimant again claimed 
them & deposited their value with the bailiff. 
Upon a second interpleader issue between the same 
parties : — Held : by t>aking out of ct. the money 
deposited by claimant on the first occasion, the 
Judgment crculitor accepted the money in lieu of 
the goods, & thereby estopped himself in respect 
of the same Judgment from denying that as against 
liimsell claimant was the owner of the goods, & 
claimant was entiil(‘d to Judgment on iiie issue. — 
Haddow V. Morton, [1894] 1 Q. Tl. 506 ; 03 
L. J. Q. 13. 431 ; 70 L. T. 470 ; 9 K. 215, 0. A. 

Annotation: — Folld. Kotclilo v, Goldou Sovei*eiffaH, tlSUS] 

2 0. B. 1«4. 

726. Under different execution.] — 

Where goods seized in execution under a judgment 
have been claimed & claimant has iiaid into ct. 
money to abide the event of an interpleader issue 
between himself & the execution creditor, & the 
goods are again seized in execution by another 
Judgment creditor & again claimed by claimant & 
an interj^leader issue is ordered, to provetit the 
goods being sold claimant must pay money into 
ct. as security to the second execution creditor, & 
to abide the event of the second interpleader. — 
KoTcniE V, Golden Soverekjnh, Ltd., [1898] 
2 Q. B. 164 ; (57 L, J. Q. B. 722 ; 78 L. T. 409 ; 
46 W. It. 616, C. A. 

726. Failure to prove title to chattels.] — 

Goods, which had been taken in execution upon a 
county ct. Judgment, were claimed by claimants, 
the grantees of a bill of sale upon them, who 
deposited under County (^s. Act, 1888 (c. 43), 
s. 156, a sum of money as representing the value 
of the goods. The high bailiff of the county ct. 
thereupon withdrew from possession of the goods, 
& issued an interpleader summons in the county 
ct. with regard to the money in ct. Subsequently 
I). Co. gave notice to the high bailiff of a claim 
to part of the goods, as having been let by them 
to the execution debtor on a liire-purchase agree- 
ment, & claimants gave, notice to the liigh bailiff 
that they witlidrow their claim (k.) those goods. 
The high bailiff gave notice of the claim of 1). <Sr Co., 
to the execution creditor, who thereupon gave 
notice to the high bailiff* that he admitted their 
title to those goods. Upon the hearing of the 
interpleader summons the county ct. judge found 
that the above-mentioned bill of sale was invalid, 
& he ordered that part of the money in ct. pro- 
portionate to the value of the goods which had not 
been claimed by D. & Go. should bo paid out to 


the execution creditor, but that the remainder ol 
the money should be paid back to claimants ; — 
Held : the execution creditor, upon the failure of 
claimants to prove a title to any of the goods, was 
entitled to the whole of the money in ct. — W ells 
v. Hughes, [1907] 2 K. B. 846 ; 76 lu J. K. B. 
1126 ; 97 L. T. 469 ; 23 T. L. B. 733, C. A. 
Annotation : — Oonsd. Flude v, Goldberg, [19101 2 K. B. 
157. 

727. Compulsory sale — ^Power to order.] — Whore 
a person claims as owner under an absolute bill of 
safe goods which have been seized in execution, & 
the sheriff interpleads, the ct. or a Judge has 
Jurisdiction to order a sale of the goods & payment 
of the proceeds into ct., if it seems Just & reason- 
able to make that order. — P aquin, I^tj). v, Bobxn- 
SON (1901 ), 86 lu T. 6, C. A. 

728. Security .insufficient.] — Whei*G 

goods subject to a bill of s^e have been seized by 
&ie sheriff* at the instance of an execution creditor 
& it, is (loubtful whether the security is sufficient, 
the ct. will not intei’forc with the rights of the bill 
of sale holder, & will not order a sale, unless the 
execution creditor guarantees him against loss. — 
Stern r. Teunbr, [1898] 1 Q. B. 37 ; 66 L. .1. Q. B. 
859 ; 77 L. T. 347 ; 46 W. 11. 82 ; 42 8oL Jo. 31 ; 
4 Mans. 328, C. A. 

Amwtations : — Mentd. tie Daviea, Ex p. Eciuitiiblo Invest- 
ment Co. (1897), 4 Mans. 358 ; Paquiu i\ llohliisoii (1901), 
85 L. T. 5. 

729 . Disposal of proceeds ol sale.] — ^A 

sheriff seized goods in execution under a judgment 
of tlie High Ct. The g(^ods were claimed by the 
grantee of a bill of sale, as security for a debt 
due to him from the judgment debtor. The debt 
was payable, with interest at a higli rate per cent., 
by instalments extending over a pt^riod of several 
months, the greater part of which had not expired. 
The sheriff interpleaded, & a Judge at chambers, 
on the application of the Judgment creditor, under 
li. S. C., Ord. 57, r. 12, ordered thcj sale of the 
gootls, & the payment to claimant of the balance 
of his debt with interest at the agreed rate, but 
only up to the time of such payment : — Held : 
the power of the Judge to make an order os to the 
application of the proceeds of the sale upon such 
terms iis might be just was not limitcid by the 
practice of the Cts. of Equity in suits for redemp- 
tion, & the judge had power to make the order, & 
the order was iust. — F orster v, Clowskr, |1897J 
2 Q. B. 362 ; 66 L. .1. Q. B. 693 ; 76 L. T. 825, 
C. A. 

Annotalwns -ConsA* Stern v. Towner, [1898] 1 Q. B. 37. 
l^fd. WiokoiiH V. Shuck bn jgh (1898), 78 L. T. 21.3. Mentd. 
lie Davies, Ex p, Eqiiitablo Investment Co. (1897), 77 
L. T. 5G7 ; West v. Diprose, [lUOOJ 1 Ch. 337. 

730 . Grantee bound by particulars.] — 

Wlicre, upon an interpleader summons by the 
sheriff, claimant alleges that he is entitliid, under 
a bill of sale or otherwise by way of security for 
debt, to the goods seized in execution, &> an order 
is made for the sale of the goods & the satisfaction 
of the claim out of the proceeds of the sale, claimant 
is not entitled to demand from the sheriff any sum 
not included in the particular's of claim on wliich 
the order was made. — H ockey v, Evans (1887). 18 
Q. B. D. 390 ; 56 L. J. Q. B. 253 ; 56 1;. T. 179 ; 
35 W. K. 261 ; 3 T. L. R. 319, 0. A. 

Annotation : — Reid. Peake v. Carter, [1916] 1 K. B. 652. 


PART VI. SECT. 6. 

k. U'hen jni'isdivUon nriacfiA — 
P. K. I. AHHlgnmonts Act (61 Viet, 
c. 4), H. 10. provides the only nicthod 
for attack upon a chattel mtsre. alleged 
to 1)0 fraudulent, &. the Bhcrlff has no 
right to seize gtiods in hands of the 
chattel mtgee. & ask for an Interpleader 


order.- llAciNK r. JosKiui (1914), 
14 E. J.. ll. 269.'— CAN. 

1. JJmitsofjurindiciiofi.] — TJrld: after 
the passing of 47 Vlot.,c. 53, no chattel 
mtge. could, upon an interpleader 
issue, bo declared void under C. 8. 
Man. c. 37. s. 96. — McMillan r. Baut- 
LKTT (1885), 2 Man. L. 11. 374.— CAN. 


m. ** PeorerdinfjAA —An intor])leader 
Issue to determine the rights of 
oluiinant under a chattel mtgo. & an 
execution creditor is a proceeding*' 
taken t-o impecwjh tlie mtge. — Colk v. 
PORTKOUS (1892), 19 A. R. 111.— 
CAN. 
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Sect. 6.— SUCCESSIVE BILLS OF SALE. 

Sub-sect. 1. — ^Before 1878. 

781. BUI oanoeUed — For purpose of granting 
fresh security — Whether property revested In 
grantor.] — having advanced to P. two sums 
of money, received as a security two bills of sale 
of goods, by way of mtge., dated Mar. & May, 
1841. The sums advanced having afterwards 
been incorporated with a debt of £1,100, due frofn 
F. to pltf., & secured bv an assignment of a policy 
of assurance on F.^s life, dated June, 1841, the 
bills of sale were thereupon cancelled. The goods 
had always remained in the possession of F., the 
mortgagor : — ffeld : the effect of the cancellation 
was not to release the debt, & revest the interest of 
the goods in F., but it was for the jury to say, with 
what intent the cancellation was made, & pltf. 
ought not to be nonsuited. — O ummer v, Adams 
( 1843), 13 L. J. Ex. 40. 

782. Last bill registered — VaUdity against — 
Execution creditor.] — ^A. executed a bill of sale of 
goods to pltf. on Nov. 20, 1800. On Dec. 10 
following A. executed to pltf. a second bill of sale 
of the same goods, & the first was cancelled, but 
neither was registered, & on Dec. 31 A. executed 
a third bill of sale of the same goods to pltf., but 
the second one was not cancelled. Defts. levied 
under a fi* fa, on Jan. 4, & the third bill of sale 
was registered on the 10th : — Held : the property 
in the goods passed from A. by the execution of 
the first bill of sale, & the execution of the other 
bills of sale was but the exercise of liis right of 
redemption, & the granting a fresh security, & the 
third bill having been registered within the twenty- 
one days allowed by 1864 Act was good as against 
the execution creditor. — H oixinoswortu v. White 
(1862), 6 J.. T. 004; 10 W. R. 019. 

Amwtatkms : — Oonsd. Smale v. Burr (1872), R. 8 C. P. 

(54. Befd. lie Pulling, Exp. Harris (1872), 8 (Uj. App. 48 ; 

Rani‘"don r. Bnptop (1873), L. H. 9 Q. B. 17 ; Chapman v. 

Kniffht (1880), 49 L. J. Q. B. 42,5. Hentd. Cheney 

Courtoiri (180.3), 13 C. B. N. S. 03 4 ; Lamb, Duggan & 

Cooper Bruce (1870), 45 L. J. (^. B. 538. 

733 , .J— In June, 1871, P. 

assigned furniture A stock-in-trade to 8. by an 
absolute bill of sale, as security for an advance 
of £20. The bill of sale was not registered, but, 
before the expiration of the twenty-one days 
allowed by 1864 Act for registration, a second bill 
of sale was substituted for it, & the same operation 
was from time to time repeated down to July 15, 
1872, P. continuing all the time in possession & 
dealing with the goods as his own, & the £20 being 
still a subsisting debt. The last bill of sale, wliich 
alone was stamped, & the consideration for which 
was stated to be a present advance of £20, was duly 
registered on Aug. 1 , 1872 : — Held : the property 
passed under the last bill of sale, & the bill of sale 
so registered was available against the claim of an 
execution creditor of P., & there was a sufficient 
consideration for it. — Smale v. Burr (1872), 
L. R. 8 C. P. 64 ; 42 L. J. 0. P. 20 ; 27 L. T. 555 ; 
37 .T. P. 40 ; 21 W. R. 193. 

AnnotatUms : — Folld. Ramsdon v. Lnpton (1 873), L. R. 9 Q. B. 

17. Diitd. Cooper v. Zellert (1883), 32 W. H. 402. 

734. .] — ^W. owing £500 to E., & 

being pressed to give security, an agreement was 
come to between them & pltf. that W. should give 
pltf. a bill of sale of the furniture in W.’s house, 
that the bill should be kept renewed for twelve 
months, & neither the original bill nor the renewals 


should be registered unless W. should get into 
difficulties. W. executed a bill of sale on Mar. 8, 
1872, by which he assigned all the furniture to 
pltf., with a proviso for redemption if the £500 
were paid on Mar. 8, 1873, or on any earlier day 
after twenty-four hours* demand in writing, & it 
w^ ag^ed that after default in payment pltf. 
might take possession & sell, but in the meantime 
the goods should TOmain in W.*s possession. A 
second bill of sale in similar terms was executed 
on Mar. 27, 1872, but the first bill remained in 
pltf. *8 possession uncancelled. On Apr. 13 pltf. 
demanded payment ; on Apr. 16 W, was in 
difficulties, & the bill of sale was duly registiered 
on that day under 1854 Act. The goods were 
afterwards taken in execution at the suit of deft., 
a judgment creditor of W. : — Held : the sub- 
stitution of the second bill of sale for the first 
amounted to a transfer of the goods firom pltf. 
to W., & from him to pltf. again, so that the pro- 
perty passed by the second bill, which, being 
registered, was good against deft. — Ramsden v, 
Lupton (1873), L. R. 9 Q. B. 17 ; 43 L. J. Q. B. 
17 ; 29 L. T. 610 ; 22 W. R. 129, Ex. Ch. 

Annotaiions : — Distd. Re Stevens, Ex p. Stevens (1876), 
L. R. 20 Kq. 780. Consd. Garrard v. Meek (1880), 50 
h. J. Q. B. 187. Distd. Cooper v. Zeffert (1883), 32 W. R. 
402. 


See, also, cases in Part VII., Sect. 2, sub-sect, 4, 
A. (a), post. 

736. Trustee in bankruptcy.] — 8., a 

trader, in May, 1870, being in want of money, 
borrowed of C. £66 on the security of two bills 
of sale, by which he assigned the whole of his 
property, worth about £600, to 0. It was agreed 
verbally between 8. & C. that the bills of sale 
should be given up within the period limited for 
registration, & new bills of sale from time to time 
substituted for them. That was done twice. The 
last bills of sale were given on July 20, 1870. No 
fresh advance was made on the occasion of the 
renewal. On Aug. 9, 1870, S. filed a petition for 
liquidation by arrangement, & on the next day the 
bills of sale of July 20 were registered. The 
trustee under the liquidation took possession of 
the goods comprised in the bills of sale, & the mtgee. 
brought an action of trover against him to recover 
possession of the goods : — Held : the bills of sale 
were void as against the trustee under the liquida- 
tion . — Re Spabke, Fx p. Cohen (1871), 7 Ch. App. 
20 ; 41 L. J. Bey. 17 ; 25 L. T. 473 ; 20 W. R. 69, 
L. JJ. 


Amwtatioiis : — ConBd* Ramsden v. Lnpton (1873), L. K. 
9 O. B. 17. Distd. Re- Cook, Exp. Izard (1874), 9 Ch. App. 
271 ; Rr. Jackson, Exp. Hall (1877). 4 Cli. D. 082. Befd. 



Harris (1874), L. R. 9 C. P. 668 ; He Wood, Ex p. Musgrrave 
(1878), 10 Ch. D. 94 ; Re Barnett, Exp. Rcrnolds (1885), 
15 Q. B. D. 169. 


736. .] — P., a trader, on Sept. 23, 

in consideration of H. discounting some acceptances 
which would fall due within twenty-one days, gave 
H. a bill of sale on his furniture. It was arranged 
that the bill of sale should not be registered before 
the acceptances became duo & were dishonoured. 
They were so dishonoured on Oct. 12. On that 
day P. gave H. fresh acceptances in lieu of the 
old ones, & a second bill of sale of the furniture. 
The same arrangement as before was made respect- 
ing the registration of such bill of sale. On 


PART VI. SECT. 6, SUB-SECT. 1. 

786 i. jMst hill registeredr—VeUidity 
against^ Assignee for creditors. J- "B . , 
being: indebted to pltf., gave him a 
mtge., which was not aubsoquontly 
ro-tilod. B. subsequently executed an 

J. — VOL. VII. 


assignment for the benoht of creditors, 
subject to the mt^o. Afterwords B. 
made an absolute bill of sale, to pltf. of 
t.he same goods, which was lllcd : — 
Held : the osslgmuont for the benefit 
of creditors was a valid instrument, &; 


upon the expiration of the first mtge. 
cut it out, & the hist bill of sale vested 
no title in pltf., as the interest of the 
grantor was vesUnl in the trostoes for 
creditors. — Boynton v. Boyd (1862), 
12 C. P. 334.— CAN. 


K 



ISO 


Bills of Salb. 


Sect, 6. — Successive hills of sale: Sub-sects, 1 <6r 2. 

P art V II, Sect, 1 ; Sub- sect* 1«] 

Oot. 30 the last-mentioned acoeptanoes were dis- 
honoured, & N. instructed his broker to take pos- 
session of the furniture. On Oct. 31 H. registered 
the bill of sale, So P. committed an act of bkpcy. 
On the same day the broker attempted to obtain 
possession of the goods, but was refused admission 
to the house until next day, when he took posses- 
sion ; — Held : the second Dili of sale having been 
made upon a new arrangement & for a fresh con- 
sideration, & having been duly registered within 
twenty-one days, was valid, & since the creditor 
before the bkpcy. had done all he could to obtain 
possession of the goods, the goods belonged to 
H. So not to the trustee in bkpcy , — Re Pulling, 
Ecc p, Harris (1872), 8 (Uh. App. 48 ; 42 L. .1. Bcv. 
9 ; 27 L. T. 601 ; 21 W. R. 44, L. JJ. 

Annotation: — ^Reld. Ramsden v. Lupton (1873), 22 W. R. 
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737, ,] — IjiU Qf 

sale over the whole of his property, as security for 
a past debt of £45 So a fresh advance of £16. At 
A.*s request the bill of sale was not registered, he 
undertaki^ to execute another bill of sale when- 
ever required. Within six weeks B. required, So 
A. executed another bill of sale, which was duly 
registered, &; under which B. took possession. 
Two months afterwards A. became bkpt. : — Held : 
the agreement to give a fresh bill of sale was lawful, 
So the bill of sale was good as against the trustee 
in bkpcy . — Re Jackson, Ex p. Hall ^877), 
4 Ch. D. 682 ; 46 L. J. Bey. 39 ; 35 L. T. 947 ; 25 
W. R. 382. 


Sub-sect. 2. — After 1878. 

See 1878 Act, s. 9, 

738. Second bill executed after expiration of 
seven days.] — 1878 Act, s. 9, does not effect a sub- 
sequent bill of sale executed after the expiration 
of seven days after the execution of a prior un- 
registered bill of sale of the same goods. — Garrard 
V. Meek (1880), 60 L. J. Q. B. 187 ; 43 L. T. 760 ; 
20 W. R. 244, D. C. 


789. %]- Act, s. 9, does not make void 

a subsequent bill of sale executed more than seven 
days after the execution of a prior unregistered 
bill of sale of the same goods. — ^Wilson v, Wather- 
SPOON (1881), 71 L. T. Jo. 230. 

740. Second bill to cure defect — ^Flrst bill held to 
be properly registered.]-— G. executed a bill of sale 
of chattels in favour of pltf. to secure a debt. 
The affidavit of attestation So execution did not, 
in terms, state that the attesting solr. was present 
when the deed was executed, but it did state that 
deponent was present; that it was duly attested, 

that deponent So the attesting solr. were the 
only attesting witnesses. Subsequently G., in 
respect of the same goods So debt, executed, in 
favour of pltf., a second bill of sale, which recited 
that it had been executed because doubts had 
arisen whether the first affidavit was sufficient : — 
Held : the second bill of sale was intended to be 
effective only in the event of the first being in- 
valid, So did not cancel the bill of sale, which was 
properly registered. — C ooper v, Zefpbut (1883), 
.32 W. R. 402, 0. A. 

Anwtation : — Rofd. Rc Seaman, Ex p. FiirncHS Finance Co., 

tl89«l 1 Q. B. 412. 

741. Intention to put an end to first bill.] — ^A 

bill of sale was given in 1 886. Another bill of sale, 
which had been given in 1885, was not cancelled 
when the later bill was given & was held by the 
grant-ee, but the jury found that the parties in- 
tended to do away with the earlier bill ; — Held : 
the finding of the jm*y could not be disregarded 
& the earlier bill was intentionally put an end to. — 
Bresnovich V, Lbvison (1889), 87 Ji. T. .To. 37, 
D. C. 

742. Second bill given under mistake — ^After 
bankruptcy.] — A bill of sale was given by debtor 
to secure repayment of £200 with interest. After 
bkpcy., debtor gave to the same person a second 
bill of sale in substitution for the first one, So in 
practically f/he same tenns, the grantee being un- 
aware at the time that debtor had become bkpt. 
On application by the trustee to set aside the bills 
of sale : — Held : the second bill of sale having 
been given under a mistake of fact, So aff#er the 


PART VI. SECT. 6, SUB-SECT. 2, 

n. VaUdity of second bill against — 
Execution credUors — OratUee in actual 
•possession.^ — A bill of solo (dven in 
oonnection with the sale of a biiHhies» 
having expired, in consequence of 
failure to renew it, pltf., In pursuance of 
an agreement made at the time of the 
sale, received a second bill of sale ; — 
Reid : the fact that pltf. had taken 
possession under his bill of sale. So wan 
Id possession at the time the sheriff 
made his levy, was sufficient, in the 
absence of fraud, to enable pltf. to 
maintain his action. — M obuer v. 
O'Brien (1905), 37 N. S. R. 286.— 
CAN. 


o. .] — A chattel mtge. 

having been given to secure the mtgee. 
against liability in respect of Ills 
indorsement of promissory notes for the 
mtgor., the mtgee., having paid the 
notes during the ourrenoy of the mtge., 
before the expiration of a year took & 
filed a now mtge. upon the same goods 
for the amount paid by him So interest. 
Witliin sixty days, the mtgor. made an 
asshrnment for the benefit of creditors : 
— Held : executions in the sheriff’s 
hands before the second mtge. was filed, 
but Bubfloquont to the prior mt>ge., 
did not gain priority over the second. 
So the statutory presumption that the 
latter was made with intent to prefer 
was rebutted by the olrcumstanoes. — 
Koobrs V. Carroll (1899), 30 0. R. 
328.— CAN. 

p. Trustee in bankruptcy.] — 


Bkpt.. executed a mt^e. of chattels to 
secure repayment of a loan with int erest 
in three weeks, being the period allowed 
for registration by 1908 Act, So it was 
agreed that the security should not be 
registered if the loan was repaid within 
the time fixed. A few days aft.er the 
due date bkpt. repaid the loan with 
interest, but immediately afterwards 
the mtgee. lent him the money again 
for the same period on his executing a 
new mtge. over the same chattels So 
subject to the same condition as to 
registration as before. That process 
was repeated on three other occasions. 
So after the last of the securities had 
been registered the mtgor. became 
bkpt. with the money Rtill owing. On 
three occasions bkpt. had obtained the 
money for repayment of the loan froni 
a man for whom ho was building a 
house under contract ; on the fourtli 
he had borrowed It from a friend, to 
whom ho said that he only wanted the 
money for an hour : — Held : the 
subsisting security was void against 
the official assignee under 1908 Act, 
8. 30. tinnble : the other securities 
in the series were also void. — Re 
Jensen, fl9183 N. Z. L. R. 121. — 
N.Z. 


, T. Effect of taking second trill — 
Whether first hill cancelled. ] — A chattel 
mtge. was granted in substitution for 
an earlier one : — Held : the earlier 
one was oanooUed, — ^Adams v. Hutch- 
iNOa (1893), 3 Terr. L. R. 206. — CAN. 

s. .3 — H. was in the 

habit of purobasing sheep from M. So 


(;o. On the purchase of each lot H. 
executed an instrument under 1889 
Act, in favour of M. & Co., over the 
sheep purchased, to secure the pur- 
chase-money. On Nov. 25, 1896, Incre 
were three instruments in existence. 
H., at the request of M. & Co., executed 
ail Instrument in their favour over the 
unsold sheep included in the above 
instruments, to secure the balance then 
owing on such instruments. No new 
liability was incurred by H., nor was 
any additional i»roperly included in 
the instrument of Nov. 25, but the 
previous instruments were retained by 
M. So Co. : — Heifl : the last instrument 



cancel the three previous instruments, 
as there was no intention to do so. — 
Re Hill, Official Abbignke v. 
Mathon Sc Co. (1897), 16 N. Z. L. R. 
129.— N.Z. 


t. Second bill not 

reg'iafered.] — A bill of sale dated In 
May, 1873, conveyed to pltf. all W.’s 
stock-in-trade, goods So merchandise 
in a store, So for more oflectiially secur- 
ing payment of $14,987, & what might 
become due to pltf. for further supplies 
of goods, ho was authoi’ised upon 
default in payment, after demand, to 
enter W.’s store. So seize So take posses- 
sion of the goods So merchandise there- 
in, So to sdl same, but until default 
in payment W. might use So enjoy the 

g oods, etc., without any interference 
y pltf. The bill of sale was filed 
under C. S.,c. 75. By a further deed 



Part VII. — ^Rights and 

bkpoy., was altogether nugatory, & did not 
operate to cancel the bill of sale. — Re Bakgen, 
Ex p. Hasluok, [1894] 1 Q. B. 444 ; 69 L. T. 763 ; 
XO T. L. B. 66 ; 10 Morr. 301 ; 10 R. 74 ; anb nom. 
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Re Von Baiigin, Ex p, Hasluck, 63 L. J. Q. B. 
209. 

AnrwiaiionH : — Mentd. Llnfoot v. Pookett, [1895] 2 Ch. 836 
Attla V. Finch (1904), 91 L. T. 70. 


Part VII. — Rights and Liabilities of Parties. 


Sect. 1.— RIGHTS OF GRANTOR. 

Sub-sect. 1. — To Restrain Removal and Sale. 

See 1882 Act, s. 7. 

748. Under 1882 Act, s. 7 — ^Application refused 
— Failure to repay rent paid by grantee.] — On an 

application for an order under the above sect., 
that the grantee should be restrained from removing 
or selling the chattels contained in the bill of sale, 
the grantee’s affidavit admitted that aU the instal- 
ments under the bill of sale that had become due 
had been paid, but alleged that £106 1 08. & interest 
was due to him, such sum having been paid by 
him at t»he grantor’s request to her landlord, who 
had distrained for rent upon the furniture included 
in the bill of sale : — Held : if the grantor had 
rex)aid the grantee <lie rent that he had paid to 
her landlord, relief would have been granted under 
the sect., but in the circumstances the application 
was entirely groundless. — Cowt.ey v, TVijah, Re 
Bill op Sale (1884), Bitt. Rep. in Ch. 189. 

744. Application granted — On what terms.] 

— A bill of sale was executed to secure £200. The 
sum advanced was £121 I Os., £3 lO.s. being retained 
for costs & £76 being “ capitalised interest,” the 
£200 to be paid olT by monthly instalments of 
£7 108., & on default of payment of one instalment 
the principal sum secured was to become due. 
The grantor, wishing to pay off the sum advanced, 
purposely made default in payment of the first 
instalment. & the grantee entered for the whole 
amount. The grantor thereupon f-ook out a 
summons under the above sect-., calling on the 
grantee to show cause why upon payment of the 
principal sum of £125 & £10 for interest & costs, 
or such other sum as the judge might direct, the 
grantee should not withdraw & deliver up the bill 
of sale to be cancelled : — Held : on payment of 
the instalment of £7 10.9. & £5 to include all costs 
& expenses, the grantee should withdraw. — 
Re Graves & Union Deposit Bank (1883), 27 
Sol. Jo. 215. 

745. Bill registered before Act.] 

— The above sect, applies to goods seized after the 
date of the commencement of the Act under a 
bill of sale executed & registered before such date. 

Where, after goods had been seized under a bill 
of sale for default in payment of instalments due 
thereunder, the grantor offered to pay the amount 
due, but the grantee refused to receive same : — 


Held : the ct. had power, under the above sect., 
to make an order restraining the grantee from 
selling the goods on condition that the amount 
due was paid . — Ex p. Cotton (1883), 11 Q. B. D. 
.301 ; 49 L. T. 62 ; 47 J, P. 599 ; 32 W. R. 58, D. 0. 
Annotation .— Apld. Ex p. Wlckous, 118981 1 Q. B. .643. 

746. Measure of rellef-~-Selzure to 

realise security.] — ^Pive days after the execution 
of a bill of sale by which chattels were assigned to 
secure repayment of a loan at the expiration of 
one year, & payment of interest thereon by 
monthly instalments, the grantee demanded in 
writing that the grantor’s rent receipt for the 
previous quarter should be sent to him by post. 
The receipt was not sent, & eight days later the 
grantee seized the assigned chattels, demanding 
the principal sum lent with the full interest for 
one year & costs of levy. The grantor applied at 
chambers for relief under the above sect. The 
rent, the 1 ‘eceipt for which was demanded, was 
thirty-two days overdue at the time of the seizure, 
& it did not appear that the landlord had asked 
for payment of it: — Held: (1) as the grantee 
had seized for the purpose of realising his security 
the judge at chambers had jurisdiction to order 
the bill of sale to be given up on payment of the 
principal with interest to the date of seizure; 
(2) as the grant-ee had not shovm that the failiue 
of the grantor to produce her last receipt for rent 
was without reasonable excuse, the seizuiHS was 
wrongful, the judge was right in refusing to 
aUow the grantee the costs of levy. — Ex p. 
WiCKENfl, [1898] 1 Q. B. 543 ; 67 L. J. Q. B. 397 ; 
16 W. R. 385 ; 5 MaiLs. 55 ; sub nom, Wickens v, 
SiiucKBUROii, 78 L. T, 213, C. A. 

Annotation : — Distd. Ex p. Ellis, Ui'OS] 2 Q. B. 79. 

747. Seizure to maintain 

security.] — Under a bill of sale the principal sum 
thereby secured was payable at the end of two 
years, & in the meantime a certain sum was 
payable monthly as interest. One of the monthly 
payments of interest being in ari’car, the grantee 
of the bin of sale took possession of the goods 
thereby assigned for the purpose of holding same 
until payment of the interest due, but not for the 
puri>ose of realising the security by sale of the 
goods ; — Held : in the above circumstances, an 
order could not be made under the above Act, 
that upon payment of the principal, interest up 
to date, & costs, the grantee of the bill of sale 


dated in Aupr., 1877, reciting: the 
proviou8 bill of sale, & that 314,987 
was then due from W. to pltf. for 
groods supplied thereunder, that pay- 
ment of that sum had been demanded, 
& it not being convenient for W. to pay, 
pltf. had agreed to extend the time for 
payment on certain conditions, It was 
witnessed that W, agreed to pay that 
sum wlUi interest In weekly payments 
of 31.60 each, that the bill of sale of 
May, 1873, should continue as a valid 
& subsisting secmlty as well on the 
stock-in-trade then in the store as upon 
any goods, etc., wlilch might at any 
tim« afterwards be therein, till the 
314,987 was paid. It then authorised 
pltf. in ease of default in payment of 
any of the weekly instalments, to enter 


W.’s store & seize the goods, etc., 
whether acquired before or after the 
date of the bill of sale, & to dispose of 
same. This deed was not filed : — 
Held: the deed of May, 1873, was 
continued in force by the deed of 
Aug., 1877, which created no now debt, 
nor gave pltf. any additional security, 
& his right to seize the goods arose 
under the deed of May, 1873, & was not 
affected by the non -registration of the 
second deed. — Vashie r. Vasbie (1882), 
22 N. B. II. 76.— CAN. 

w, — - - liegistraiion of second 

hill defective — Right to rely on drat bill. ] 
—Chattels seized in execution were 
claimed by pltf. as chattel mtgee. 
Pltf. had indorsed for the grantor’s 


ocoommodation four promissory notes, 
securing himself by a chattel mtge. 
dated Jan. 30, 1889. On Apr. 9 throe 
of the notes having been consolidated 
Into a new note, pltf. took a new 
ohatt-el mtge., but the afiQdavlt of 
bo7ia fides was defective in h material 
particular. Upon an interpleader 
summons pltf. rested his claim on the 
latter mtge., making no mention of the 
first one, init at the trial both mtges. 
were proved & relied on : — field : pltf. 
was entitled In fall back on the previous 
mtge., there being evidence that wJien 
the later mtge. was taken it was not 
intended to abandon the earlier one. — 
Boldbiok V. Kyan (1890), 17 A. K. 
253.— CAN. 

k2 



132 


Bills of Sale. 


Sect, 1 . — Bights of grantor: Stib-sects, 1, 2 3.] 

should give up his security. — Ex p. Eixis, [1898] 
2 Q. B. 79 ; 67 L. J. Q. B. 734 ; 78 L. T. 733 ; 
46 W. R. 631 ; 14 T. L. R. 464 ; 6 Mans. 231, 
0. A. 

See, also, Sub-sect. 2, & Sect. 2, sub-sect. 1, post, 

748. Otherwise than under 1882 Act, s. 7 — 
Application refused.] — When at the time of the 
hUng of a liquidation petition the grantee of a 
bill of sale given by debtor is in actual uncontrolled 
possession of the property comprised in the deed, 
the ct. ought not to interfere by injunction with 
the exercise of the grantee’s legal rights, upon the 
mere suggestion that, if an injunction is jp'anted, 
it is possible that the trustee in the liquidation, 
when appointed, may be able to raise a case for 
impeaching the validity of the deed. In order to 
justify such an interfereuce appet. for the injunc- 
tion must at least swear to his belief of some facts 
which, if established, would render the deed 
invalid as against the trustee in the liquidation. 
•Sc Hart, Ex p, Baylv (1880), 16 Oh. D. 223 ; 
43 L. T. 181 ; 29 W. R. 28, O. A. 

749. Application granted.] — Pltf. borrowed 

£300 from deft., a money-lender, in consideration 
of a premium of £140. The repayment of the 
loan & premium by quarterly instalments of £60 
was secured by a bill of sale, which provided that 
if pltf. made default, in payment of any instal- 
ment or failed to pay the rent of the premises 
where the goods were on the days when same 
respectively became due, deft, might immediately 
enter & sell the goods & that the whole £300 
together with the premium should at once become 
due. The first instalment under the bill of sale 
became due on Sept. 22 & was actually paid on 
the following day, deft.’s clerk giving a receipt, 
“ Account of Bill of Sale.” On Sept. 23 deft, 
took possession of the goods comprised in the 
bill of sale & claimed to exercise his power of sale 
on the ground that pltf. had made default of rent 
Ac of the instalment due on Sept. 22. Pltf.’s rent 
was due on A.ug. 6, but it was usual to pay it at 
the landlord’s rent dinner in Oct. Deff . liad 
written fo pltf. tliat the production of the last 
receipt for rent would be satisfactory : — Held : 
(1 ) however oppressive such a transaction might be 
pltf.’s motion to restrain deft, from selling or 
removing the goods must be refused, unless it 
could be granted consistently with the established 
principles of law or equity ; (2) as deft.’s conduct 
was such as to mislead pltf. the injunction should 
bo granted. — Lonqden v, Shepfietj> Deposit 
Bank (1888), 24 Sol. Jo. 913. 

750. On what terms.] — On an 

interlocutory application by the grantor of a bill 
of sale for an injunction to restrain the grantee, 
who lias taken possession under it, from selling or 

PART VII. SECT. 1, 

748 i. Application refused — Admissi- 
Iriliiy of cHriiisic- evidence — Absence of 
fraud.}~On a motion for an Injunction 
to restrain a mtflree. from selling’ cortain 
mortgaged promises, of which lie had 
taken possession for breach of cove- 
nants contained in a ratgo. &; a bill of 
sale, extrinsio evidence was tendered 
to show the nature of the transaction ; 

— Held : in the absence of fraud such 
ovldcnoo was not admissible to in- 
terpret the deeds, & by strict inter- 
pretation it must bo assumed that the 
advance was made as alleged, & as 
the liability of the mtgoi’s. had not been 
discliarged, the motion should be 
refused. — Misktn v. Mbtklkjohn (1870), 

2 Q. S. C. n. 59. -AUS. 

760 i. Application (/ranted — C)n what 
terms — Vaument into court.] — In suit 


continuing in possession, unless the bill of sale is 
clearly invalid the only relief wMch will be granted 
is, that on the grantor brining into ct. the amount 
which the grantee swears is due, the grantee wUl 
be restrained from making away with the mortgaged 
property. — H tt.t. v. Kirkwood (1880), 42 L. T. 
106 ; 28 W. R. 368, 0. A. 

Annotations: — Ezpld. Hickson v, Darlow (1883), 23 Ch. D. 
090. Mentd. Re Haynes, Ex p. National Mercantile Bank 
(1880), 15 Ch. I). 42 ; Penwardon v. Koberts, Wilson v. 
Roberts, Heath v. Roberts (1882), 9 Q. B. D. 137 ; Peace 
V. Brookes, [1895] 2 Q. B. 451. 

761 .] — ^Pltf. moved for an 

injunction to restrain deft, from parting or other- 
wise dealing with a bill of sale given by pltf. t.o 
deft, for a loan of £100, payable by instalments, 
then amounting with interest to £161. Pltf. 
contended that the bill of sale* was void as having 
been obtained by fraud & misrepresentation, & 
offered to pay £100 into ct. : — Held : (1) the bill 
of sale could only be vacat»ed by payment into ct. 
of the whole £161, & the motion must be treated 
as a redemption action ; (2) primd facie it was a 
good biU of sale as it stood, & the issue of fraud 
could nqt be tried on affidavit. — Pearce v, 
Kirkwood (1898), 105 L. T. .lo. 424. 

762. .] — ^The general rule is 

that a sale by a grantee of an unregistered bill of 
sale will be restrained, only on the payment into 
ct. by the grantor of the amount wliich the grantee 
swears to bo due to him, but this does not apply 
where the ct. can see on the terms of the deed 
that this amount cannot be due on the security. 
— Hickson t\ Darlow (1883), 23 Ch. D. 690 ; 
48 L. T. 449 ; 31 W. R. 417, C. A. 

Annotation M : — Refd. Brewer v. Square, [1892] 2 Ch. 111. 
Mentd. Ex p. Cotton (1883), 49 L. T. 52 ; Blackburn 
Corpti. V. Mioklethwait (1886), 54 L. T. 539 ; Rc Athlinn- 
noy. Ex p WJlson, [1898] 2 Q B. 547. 

753. Measure of relief.]— A. ad- 

vanced to J. £90 upon a void bill of sale. Default 
was made in payment of an instalment, & A. 
entered into possession, whereupon H., a son of 
A., advanced on a fresh bill of sale £130 in order 
to pay off his father, whose partner he had recently 
become. Upon J. filing his petition in bkpey., 
the registrar granted an injunction restraining 
H. from further proceedings under the second bill 
of sale until further order : — Held : the injunction 
was wrong in form & ought to have been until a 
certain day, & to have contained an undertaking 
as to damages . — Re Johnstone, Ex p, Abrams 
(1884), 50 L. T. 184 ; 1 Morr. 32. 


SuB-sKC’T. 2. — To Redeem. 

Sec, geitcrally. Mortgage. 

754. Survives right to restrain removal.] — 

The grantee of a bill of sale, given by way of 


sub-sect. 1. 


by mtffor. to net aslclo a bill of sale an 
interim injunction to restrain a sale 
by mtgec. was tyraut-eU, upon condition 
of mt^for. paying Into ct. the amount 
due mtgoc. The bill of sale was 
eoUatersd security for promissory 
notes, some of whhdi had boon Indorsed 
over for value : — HeM : the aTnouiit 
to bo paid into ct. should not be i*odiioed 
by amount of such notes. — I’ETito- 
roiTix)S V. Williams (F. K.) & Co. 
(1906), 26 C. L. T. 468 ; 3 N. B. Kq. Rep. 
207.— CAN. 

a. J*aymcnts in nature of penuliy 
— Relief in equity.] — Semhle : a pro- 
vision in a bill of sale, in consideration 
of a loan of £200, to pay £300 by one 
hundred & four Installments, the whole 
to become duo on default in payment 
of any one instalmeiit, is in the natui'O 
of a penalty against which a ct. of 


equity will giunt relief. — Rc 
[1895] 13 N. Z. L. R. 710.— N.Z. 

PART VII. SECT. 1, SUB-SECT. 2. 

764 1. Survives right to restrain re- 
moval.] — Mtgecs. put up stock-in-trade 
of a pnunlses for sale under their mtge. 
hid it in &; took possession with the 
assent of the mtgor., paid off arrears 
of wages &; mit, & carried on the 
business with mtgor. in their employ 
for some mouths. In on action by 
the mtgor. to avoid the sale : — Held : 
(1) it was void & the property could 
l)e ledeomed ; (2) in the taking of the 
accounts mtgor. could not be charged 
with arrears of wages paid by the 
mtgee., this payment having not been 
pivviouflly expressly asscntc’d to by 
the mtgor. ; (3) a sum stated by tho 
mtgees. to be the value of tho goodwill 
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security for payment of money, seized the goods 
on default by the grantor in payment of an instal- 
ment due under the deed. At the expiration of 
five days from the seizure the grantee began to 
remove the goods, & the grantor then tendered 
the amount duo for debt, interest, & expenses. 
The grantee refused to accept the tender, & the 
granto brought an action, claiming in trespass 
for damages for removal of the goods, & for injury 
to them in the course of removal, &, further, 
claiming to redeem : — Held : the action of trespass 
would not lie, as at the time of the removal of the 
goods the property in & the right to possession of 
the goods were in the grantee, & the grantor was 
only entitled to redeem on payment of the debt, 
interest, & expenses, & the costs arising from the 
claim to redeem. — ^J ohnson v, Diprosh, [1893] 
1 Q. B. 612 ; 62 L. J. Q. B. 291 ; 68 L. T. 485 ; 
67 J. P. 617 ; 41 W. R. 371 ; 9 T. L. R. 266 ; 
37 Sol. Jo. 267 ; 4 R. 291, C. A. 

Annotation : — ^Befd. He Wood, Ex p. Woolfo, [1894] 1 Q. B. 

606. 


756. On what terms exercisable — By trustee In 
bankruptcy.] — ^Where a bill of sale is given to 
secure an advance with interest, & the principal 
sum & interest is made payable by a fixed number 
of instalments, & the grantor of the bill becomes 
bkpt. before repayment, his trustee in bkpcy. 
cannot redeem except upon payment of the full 
amount of the future instalments . — lie Davies, 
Ex p. Equitable Investment Co. (1897), 77 
L. T. 667 ; 4 Mans. 358. 

Annotations : — Mentd. Barrou v. Potter (1914), 84 L. J. K. B. 

751; Parsons v. Equitable Investment Oo., 11910] 2 

Oh. 627. 

See, also. Nos. 746, 747, 751, ante ; Sect. 2, 
sub-sect. 1, post 


SuB-SBcrr. 3 . — Damages. 

See, generally. Damages. 

756. Wrongful seizure — Measure of damages.] 
— ^By deed dated May 23, 1850, i)ltf., to secure 
a debt of £370 owing to defts., assigned to defts. 


for the purpoBOB of an aiiialgamatiou 
scthonio Dotween them &; another co., 
could not bo charged against them 
in Uie accounts. — V an Volkenbuho 
V. WKSlTCttN (Janadian Banohing (3o. 
(1898), 6 B C. R. 284. — CAN. 

b. Time for redemption — Tender 
before time fixed for sale.] — To im- 
peach a solo rmdor powers in a chattel 
mtge., on the ground that an otter 
to redeem was made prior to the time 
fixed by the notice or sale, tho person 
ontitloci to redeem is obliged to show 
that the amount due under the mtge. 
was actually i-euderod, or that the 
nitgeo. was dlstinotJy lnfomie<l that 
the mtgor. was then Sc there ready & 
willing to pay what was so due, &, 
being thus informed of tho intention 
to redeem, that the mtgoe. refused to 
ocoop y payment." -B ritish (Columbia 

LANH & JNVT^STMKNT AGENCY V. 
IsiiiTAKA (1911), 20 W. L. II. 308; 
1 W. VV. K. 549 ; 45 S. C. U. 302.— 

CAN. 

c. Extension of time for redemp- 
tion — Grmded <m terms.] — Deft, gave 
pltf. a chattel mt<jre. over e.ertaiii 
pictures for $4,500 with iutci*OBt at 
10 per cent, rtqiayable in throe luoTiths ; 
a pow'or of sale on default was eou- 
taiued in the mtge. Befi.. having 
been in default for nine months an 
order was made for foreclosuro in 
four months ; unless $1,000 was paid 
In three months & $4,372.45 in four 
mouths. Deft, paid the $1,000 in 
three months, but applied for a further 
extension for three months t<^ i)ay tho 
$4,372.45 on the ground that he had 
iHjen disappointed in selling certain 
other property & that ho would sutTer 
irreparable loss if foroelosure took 
place according to the otCLot : -~Ileld : 
tho time for redemption should bo 
extended for thi'oe months, deft, to 
pay costs of tho motion, $1,000 in 
one month & another $1,000 in two 
months. If necessary a new account 
to bo taken to asccHain the amount 
due allowing for storage charges Sc 
insurance. — ^M itchell v. Kowaxsky 
(1909), 14 O. W. K. 792 ; 1 O. W. N. 95. 
—CAN. 

d. Amount payable on redemption 
— Morigaoee demanding larger amaunt 
than due — Effect of,] — Where a bill of 
sale contained a power of sale upon 
default in tho payment, on demand, 
of tho antouut payable thereunder, a 
demand of a larger sum than the 
amount justly payable does not 
vitiate the sale ; Sc tho mtgor. can 
protect himself by tendering the true 
sum. or by bringing an action against 
the mtgees. for demanding Sc soiling 
for a larger amount. — H umi*hrey v, 
Roberts (1806), 6 N. S. W. B. O. R. 
376.— AUS. 


f. Refusal of redemptitm — Effect 
of.] — Where the gmntee seized goods 
covered by tho mtge., prematurely, & 
sold them, refusing to allow the 
grantor to rodeom : — Reid : tho sale 
was illegal. — Cochrane v. Boucjhkr 
(1883), 3 O. R. 402.— CAN. 

g. -1 — ^A creditor who, 

holding collateral security, refuses to 
accept tho amoimt due him, duly 
tendered by debtor, & proceeds to 
collect or realise on tho security, is 
liable for tho damage thereby caused 
debtor. — Drsgroseillers v. Ander- 
son (1909), Q. H. 30 S. C. 234.— CAN. 

PART VII. SECT. 1, SUB-SECT. 3. 

k. Wrongful seizure — Damages for,] 
— A bill of sale in consideration of 
the sum of £50, now paid to B. by 
M.,*’ assigned to M. certain goods Sc 
chattels therein specifically described, 
by way of security for payment of 
£50 & interest thereon. No sum of 
£50 was at the execution of the bill 
of sale paid to B. ; the only money 
which passed was a sum of £10 solr.’s 
costs, but there had been previous 
money transactions between the par- 
ties, in which B. w'us indebted to M. 
for over £50. B. having made default 
in payment of tho sum secured, M. 
seized the' goods & chattels under the 
bill of sale. B. brought an action 
against M. claiming £50 damages for 
trespass Sc trover ; — Held : the bill 
of sme was entirely void, & tho seizure 
being a trespass, pltf. was entitled to 
a dooroo for £60 & costs. — Whelan 
V. Walsh (1890), 24 I. L. T. 75.— IR. 

l. .] — A mtgor. of 

chattels has a special property in tho 
mortgaged goods, until “ default,’* & 
may maintain an action for damages 
against the mtgoe. for seizing Sc solUiig 
before " default.*’ — Frith v. Maritime 
General Credit & Biscount Co. 
(1871), 2 V. L. R, 165.— AUS. 

m. Sale of part of goods ,] — 

A mtge. being in default, the mtgro., 
deft., seized tho mortgaged chattels 
Sc sold a part. Pltf., the mtgor., in 
order to redeem the remainder, paid, 
under protest, tho sum demanded by 
deft.« Sc sued deft, for treble the 
amounts charged by deft, for seizure, 
mileage. Sc man in charge, under 
Distress for Rent Sc Extra-judicial 
Seizure Ordinance, Sc for damages for 
wrongful detention : — Held : pltf. was 
entitled to recover the oxooss of the 
amount paid by him under protest 
over what was properly due, but was 
not entitled to damages for wrongful 
detention. — Collins v. Eaton (1911), 
19 W. L. R. 608 ; 1 W. W. R. 46.— 
CAN. 

n. — Seizure of goods not 


included in bill,] — Webb v. National 
Bank op New Zealand, 3 J. It. N. 8. 
111.— N.Z. 

o. Set-off against amount 

due.] — ^V^hort‘ pltf. sucoeeded in an 
action for damages for tho unlawful 
Holzure of liis goods by deft, under a 
chattel mtge. : — Held : such dama,gea 
should not be st^t-ofl against the 
amount duo under th(i ehattol mtge. — 
SuTTiK V. Pelletier (1914), 20 B. C. R. 
212.— CAN. 

p. 7/rW; (1) 

pltfs, were eutitled to damages for the 
trespass committed by defts.. In seizing 
Sc seUing mortgaged stock-in-trade, to 
tho possession of which pltfs. wore 
eiititlod ; (2) tho damages assessed 

could bo set-off against the amount due 
to defts. under their conntorelaim ; 
(3) defts, wore entitled l.o judgment 
imder their counter-claim foi* the 
balance found <lue. — C lay v. f C anada 
Grocers, Ltd. (1904), 3 O. W, H. 850 
—CAN. 

r. .] — Pltf. agreed 

with the firm of B. & V., of which deft, 
was a partner, for the cutting of some 
logs. Certain advances were made to 
pltf. Sc> he attended at doft.’s office to 
make his mark to a d<Kmmcnt which 
he thought was a written contract. 
Tho document being a chattel mtge. 
deft, seized certain of pltf.’s goods. 
In an action for damages for wrongful 
KclzuTO ; — Held : pltf. was enfitlod to 
damages, but deft, could sct-olT tho 
amount of the advances mado to pltf. 
— Morin v. Valois (1908), 12 0. W. R. 
923.— CAN. 

■. Right of actum for — Bill 

given by co-owner,] — ^Whore twf> persons 
are Joint owners of chattels Sc one gives 
a bill of sale, no action lies for trespass 
to goods either by tw’O Jointly or by 
one who has not given the bill of sale. — 
Parku. Ash (1876), 14 N. S. W. S. C. R. 
352.— AUS. 

766 1. Measure of damages ,] — 

H., In consideration of his relieving O. 
from oxocntiona against him, procured 
from C. Sc his wife, pltf., a promissory 
note for tho amount thereof, Sc also a 
chattel mtge. on tho goods of both as 
collateral security. He JlHCoimted the 
note at a bonk Sc with tho proceeds 
paid oil the executions. Before the 
maturity of the note, claiming there 
was a breach of tho mtgo. by tho re- 
moval of certain goods which was 
disproved, Sc rofui^g to allow the 
mtgors. to redeem, he took tho goods 
thereunder Sc sold them, selling goods 
beyond tho amount required to satisfy 
the mtge., including pltf.’s own goods 
to tho amount of $137.50. 

In an action by pltf. to recover tho 
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Sect, 1 . — Rights of grantor: Sub^aect. 8. Sect, 2: 

Sieb-sects. 1 c£r 2, A.J 

his household goo^, with a proviso making the 
deed void if pltf. should pay to defts. £370 on 
May 23, 1861, or at such earlier day as defts. 
should appoint for payment thereof, by a notice 
in writing, to be given twenty-four hours before 
the day so to be appointed for payment, & should 
in the meantime pay interest on the sum, & it was 
declared, that imtil default in payment of the 
principal & interest, & until notice, pltf. should 
remain in possession. Before the day named for 
payment, & without a twenty-four hours’ notice, 
defts. entered the house of pltf., & seized the goods ; 
— Held : pltf, might maintain trespass for taking 
the goods, but the proper measure of damages 
was the injury which pltf.’s limited interest in the 
goods had sustained, & not the value of the goods. 
— Brierly V, Kendall (1862), 17 Q. B. 937 ; 
21 L. J. Q. B. 161 ; 18 L. T. O. S. 264 ; 16 Jur. 
449 ; 117 E. R. 1640. 

Annotaiiona : — Consd. Tumor v, Hardcastle (1862), 11 
C. B. N. S. 683 ; Johnson v. Stear (1863), 16 C. B. N. S. 
330 ; Toms v. Wilson (1863), 4 B. & S. 456 ; Donald v. 
Suckling (1866), 7 B. & S. 783 ; Johnson in L. & Y. Ry. Co. 
(1878), 3 O. P. D. 499. Apia. Bolslzo Motor Supply Co. 
V. Cox, ri914] 1 K. B. 244. Retd. Chluery v, Vlafi (1860), 
6 H. & N. 288 : Spackman v Miller (1862), 12 C. B. N. S. 
659 ; MulUner v, Florence (1878), 3 Q. B. D. 484 ; Hlort 
V. L. & N. W. Ry. Co. (1879), 4 Ex. D. 188 ; Armstrong v. 
Allan (1892), 67 L. T. 417. Montd. Davis v. Undorvv'ood 
(1857), 22 J. 1*. 8 ; Edmondson v. Nuttall (1804), 17 
C. B. N. S. 280. 

757. .] — A bin of sale covenanted 

for payment of the money at a distant day, “or 
at such other day or time ’’ as the grantee might 
appoint by notice in writing. The grantee made 
a demand of payment in half an hour, & in default 
of payment seized & sold : — He/d : he was liable 
in trespass, but the damage must be estimated 
with reference to the probability of t/ho grantor’s 
having been able to obtain the money, had 
reasonable notice been given. — ^Brighty v. Norton 


(1862), 3 B. & S. 306 ; I New Rep. 08 5 32 
L. J. Q. B. 88 ; 7 h. T. 422 ; 0 Jur. N. S. 496; 
11 W. B. 167 ! 122 E. B. 116. 

AnnotatUma: — R^. Moore t>. Shelley (1^83), 48 L, T. 918; 
Mentd. Fitzgerald's Trustee v, Mellorsh, [1892] 1 Ch, 
385 ; Re Brown's Estate, Broum v. Brown, [1893] 2 Cb. 


758 , ,] — ^By a bill of sale pltf. 

covenanted to pay to defts. tlie sum secured, wdth 
interest, immediately on demand in writing being 
made to him or left at his place of abode. If he 
did not immediately on such demand pay the 
money the instrument authorised defts. to break 
&; enter pltf.’s house, & seize & sell the goods 
convoyed, but until (iefault in payment on such 
wiitten (lemand pltf. was to use & enjoy the 
goods as his own. By defts.^ directions, their 
attorney wrote a paper demanding from pltf. 
immediate payment of the siun & interest, not 
stating the amount of interest, & gave it to J. to 
give it to pltf., & the attorney authorised J. to 
receive the money. J. gave the paper to pltf., 
but did not tell him that he had authority to 
receive payment. Defts., by their agent, seized 
pltf.’s goods before reasonable time had been 
allowed pltf. to pay the money to defts. or to their 
attorney : — Held : as there had been no default 
in payment on the part of pltf., a reasonable time 
for making payment not having expired before 
his goods were seized, pltf. was entitled to maintain 
an action for taking his goods, but the measm*e 
of damages should be, not the value of the goods, 
but the value of pltf.’s interest in them at the 
time of seizure. — Toms v. Wilson (1863), 4 B. & S. 
466 ; 2 New Bep. 454 ; 32 L. J. Q. B. 382 ; 8 
L. T. 799 ; 10 .Jur. N. S. 201 ; 11 W. R-. 962 ; 
122 E. K. 629, Ex. Ch. ; mhseqmni 'proceedings 
(1867), 17 L. T. 266. 

Annotaiiona : — Consd. Johnson v. L. & Y, Ry. Co. (1878), 

3 C. P. D. 499 ; Moore v, Shelley (1883), 8 App. Caa. 

285. Retd. Fitzgerald’s Trustee v, Mellersh, fl8921 1 

Ch. 385. Mentd. Wharltou v, Kirkwood (1873), 29 L. T. 

644. 


damage thereby sustained the jury 

g ave 3275 : — HeM : pltf. was entitled 
1 recover for even if the sale was 
merely irregular in selling for a sup- 
posed breach, pltf. was entitled to 
recover the value of the excess of the 
goods sold, Sc other damages beyond 
nominal for her interest in the goods and 
the verdict was therefore not excessive. 
—COCIIRANB V. Bouchku (1883), 3 
O. R. 402.~-CAN. 

766 ii. .] — Deft, appealed 

from a judgment awarding pltf. ^62 00 
damages for maliciously & without 
cause taking pltf.’s goods under a 
chattel mtge. : — Field : the damages 
were not excessive having regard to 
the fact that deft, had tried to put 
pltf. at a disadvantage Sc had issued 
a writ merely as a pretext for seizing 
the chattels under the mtge. — S tkvkns 
V, Dalt (1902), I O. W. R. 621.— CAN. 

766 iii. .] — Co UPLAND u. 

Paris Pix)W Co. (1910), 14 W. L. R. 
689.--CAN. 

766 iv. .] — Deft, was the 

holder of two chattel mtges. from 
pltfs., who assigned a judgment Sc a 
promissory note to deft., contending 
that they were accepted In payment 
of part of the amount due under the 
chattel mtges. Deft, ooutended that 
the judgmeiit Sc note were collateral : 
— Held : they were received In part 
aymont Sc as the seizure made by 
eft. under the chattel mtges. was 
excessive, though not illegal, damages 
were assessed at 11,250, without any 
allowance for injury to pltfs.' business. 
— ^Avrrt & Son v. Parks (1915), 9 
O. W. N. 125.— CAN. 

766 V. .] — Q. made over 

certain property to his sou, W., In 
consideration that the latter would 


pay to him a weekly sum of £3, Sc £100 
to each of his three ohildron at bis 
death. The duo payment of the 
sums was scoui’ed by a bill of sale 
over property, containing the following 
proviso : — “ I^rovlded also, if any act, 
deed, matter or thing, shall be done, 
or knowingly or willingly permitted or 
sulloretl by the mtgor., or by or 
through his means or InatnimontaUty, 
whei'eby or by reason or moans whereof 
this present security shall, in the 
opinion of (he mtgeo. become deterior- 
ated or lessoned in value ... it shall 
bo lawful for the mtgee. to re-enter, 
etc., ote.” 

W. gave w'ay to habits of intoxioa- 
tion. G. seeing that the securit y was 
becoming depreciated prevailed upon 
W. to execute a formal surreuder ; 
G. then re-entered. W. thereupon 
sofiucstrated his estate Sc the present 
acfiJori was brought by his official 
assignee : — Held : the measure of 
damages to which pltf. was oiititlod 
for the wrongful selzui-o was the value 
of the goods on the piemisoa when the 
security was executed, less the value 
of the annuity. 

After the pi’emlses, otc., had boon 
so suiTenderod to G. he. In pursuance 
of a clause therein, received debts 
due to W. ; — Held : pltf. was entitled 
to sums of money so ireceived as they 
could only have been rocoivod by G. as 
agent for W. & consequently as agent 
for his official assignee. — M acrknziic 
V, WiLLlAJVis (1872), 11 N. S. W. S. C. R. 
178, 193.— AUS. 

766 vi. Seizure too prompt,] 

— Where a seizure has been made too 

S romptly, the measure of damages Is 
10 loss whloh pltf. has actually 
sustainod by being deprived of the 
possession of the goods during the 


interval between demaiui & the ex- 
piration of a reasonable tlrue for 
complying with It. — P ktkrh v. Jobkpit, 

3 J. R. N. S. 142.— N.Z. 

766 vii. Inahility of mortga- 

gee to pay debt,.] — Defts. seized goods 
which had not been assigned to them 
by pltf. under a chattel mtge. In 
an action by pltf. for wrongful con- 
version, It. appeared on the evidence, 
that pltf. was utterly unable to pay 
tho debt. The jury awarded pltf. 
substantial damages : — Held : noniinal 
damages only should have been given. 
— Petbrh V, JoBEPH, 3 J. R. N. fe. 142. 
—N.Z. 

766 vili. IHrectwnatojury,] 

-Even If an action will llo, at tire 
suit of tho mtgor. of chattels against 
the mtgee., for seizure of the chattels 
befoi'e default In payment, whore 
there is no proviso In the mteo. for 
possession by tho mtgor. imtil default, 
the jury should be told that pltf. can 
recover only to tho extent of his 
Interest in tho goods Sc for the damage 
dono to such interost, instead of their 
full value, os in the case of a wrong- 
doer. — MoAulay V. Allkn (1870), 20 
a P. 417.— CAN. 

766 ix. Seizure by third 

party.] — ^Where sheep had been wrong- 
fully seized by deft.. Sc transferred by 
him to his creditor who sold thorn, & 
a mtgee. of the sheep had recovered 
from the porson selling, the value at 
the time of the sale, as damages for 
the conversion : — Field : pltf. the 
mtgor. could recover, in trespass 
against the iierson who so seized, the 
dilTerenoe between such value. Sc the 
value at the time of seizure. — O avb 
V, Brvkridoe (1877), 3 V. L. R. 302. 

- -AUS. 
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759 . -J — ^In an action of trespass 

by pitf. against deft, for wrongfully seizing, under 
a bill of sale, bis horses, in which pItf. claimed 
damages by reason of such seizure : — Held : pitf. 
was not entitled to recover anything in addition 
to the value of the horses, as special damage 
resulting from the loss of them, &> deft, was not 
entitled to make any deduction on account of the 
balance of the debt remaining due to him from 
pitf. on the security of the bill of sale, but must 
recover that, if at all, by a proper proceeding 
against pitf. — G rbbnbirt v, Bmer (1876), 35 L. T. 
168 . 

700. Aggravated circumstances — Vindic- 

tive damages.] — ^Deft., under an assignment by 
an extrix. of all money due to her under her 
husband’s will, seized & sold the stock upon pltf.’s 
farm, claiming under a bill of sale to her by a 
former occupier of the stock then on the farm, 
as security for money advanced by her. Pitf. had 
repeatedly applied to deft, in vain for accounts 
of his claim, & there was no satisfactory evidence 
as to whether the original debt was subsisting, 
& the sale included many things which deft, must 
have known were not in the bill of sale at all, 
& there were circumstances of great aggravation : 
~ -Held : (1 ) it was rightly left to the jury whether 
they believed the debt to be due, & whether it 
was due to the assignor as extrix., & that if not 
they should 6nd for pitf., & that it was a proper 
case for vindictive damages ; (2) the jury having 
given beyond the full value of the stock seized, 
more than double that value by way of damages, 
the ct. were reluctant to interfere, although they 
thought the amount excessive, but would recom- 
mend a compromise. — Thomas v. Harris (1858), 
27 L. J. Ex. 353. 

761. Whether right of action passes — ^To 

trustee in bankruptcy.] — An action was brought 
for trespass & conversion of pltf.’s goods which 
had boon given as security for a bill of sale, & 
damages were claimed in addition for the personal 
annoyance caused thereby to pitf. After the 
action was entered for trial pitf. became bkpt. 
His trustee in bkpey. ceased to prosecute the 
action, but pitf. brought on the action for trial, 
when all proceedings were stayed, on the ground 
tliat all causes of action were vested in the trustee 
in bkpey. ''J'‘he damage to pltf.’s land & ^oods 
was merely nominal, & if substantial damages 
could be recovered at all it would be for the 
annoyance & personal inconvenience caused to 
pitf. Held : the action was one in which the 
primary personal injury to pitf. was the principal 
& essential cause of action, though the facts 
made vindictive damages in the popular sense 
improbable, the ct. would not be justified in 
interfering with pltf.’s right to have the stay 
removed if the cause of action was in point of law 


vested in him notwithstanding: his bkpey. — ] 

V. Buckbit, [1901] 2 K. B. 449 ; 70 L J. K. B. 
736 ; 84 L. T. 670 ; 50W.B.8; 17 T. L. B. 644 { 
8 Mans. 269, 0. A. 

Amwtaiiom .—Bea. Lord v. O. E. Ry. Co., tI908] 1 K. B. 

195 ; Wilson v. United Counties Bank, 11920] A. C. 102. 

See, generally. Bankruptcy & Insolvency, 
Vol. V., pp. 971-976. 

What amounts toA^See Sect. 2, sub-sect. 

2, post 

762. Negligence In removal.] —The grantee o! 
a bill of sale, i^ven by way of security for payment 
of money, seized the goods on default by the 
grantor in payment of an instalment due under 
the deed. At the expiration of five days from the 
seizure the grantee began to remove the goods, 
the grantor then tendered the amount due for 
debt, interest, & expenses. The grantee refused 
to accept the tender, & the grantor brought an 
action for injury to the goods in the course of 
removal, &, further, claiming to redeem ; — Held : 
the grantor was only entitled to redeem on pay- 
ment of the debt, interest, & expenses, & the 
costs arising from the claim to redeem, but was 
entitled to set off any damages arising from injiuy 
done to the goods through the negligence of the 
grantee in the course of removal. — ^.loHNSON v, 
Diprosb, [1893] 1 Q. B. 512 ; 62 L. J. Q. B. 291 ; 
68 L. T. 485 ; 67 J. P. 517 ; 41 W. R. 371 ; 9 
T. L. K. 266 ; 37 Sol. Jo. 267 ; 4 B. 29J, C. A. 
Annotation: — Consd. lie Wood, J£jc p. Woolfo, [1894] 1 

Q. B. 005. 


Sect. 2.— RIGHTS OF GRANTEE. 

Sub-sect. 1. — ^Payment before Due Date. 

763. Interpleader — Sale ordered.] — ^Forster v, 
Clow.seh, No. 729, ante. 

764. Sale by grantee — With grantor’s consent.] 
— Principal & interest secured by a bill of sale 
were payable by equal monthly instalments. 
The borrower authorised the lender to sell, &> out 
of the proceeds deduct the amount for which she 
was “ liable ” : — Held : on sale interest ceased to 
run, & the lender was entitled to retain unpaid 
principal &, interest to date only. — West v. 
Diprosb, [1900] 1 Oh. 337; 69 L. J. Oh. 169; 
82 L. T. 20 ; 64 .T. P. 281 ; 48 W. R. 389 ; 44 
Hoi. Jo. 175 ; 7 Mans. 152. 

See, also, Nos. 754, 755, ante. 


Sun-HKcrr. 2. — To Seize. 

A. Justification for Seizure, 

See 1882 Act, s. 7. 

765. Default In payment — ** After notice ” or 
** on demand ” — ^Necessity for reasonable time for 
payment.] — ^By a deed, in consideration of £410 


762 1. Negligence in adzing dt remov- 
ing — Littbihiy of hank for acts of 
employeea.] — Semhle : though the bill 
of sale stipulated that the bank who 
were uitKees. should not be liable for 
damage arising: for acts or defaults of 
any person in seizing:, reniovlnff or 
managing the property they might 
have boon liable for loss by gross 
negligence of persons employed. — 
Wrbb V. National Bank of Nkw 
Zraland. [1877] S O. A. 334 : 2 

3. II. N. S. 0. A. 1.— N.Z. 

w. L >088 of goods — Negligence of 
agent common to both parties ,] — ^Action 
for damages for the loss of a racing 
hlly, pitf. being owner & deft, obatt^ 
rntgee. The loss was alleged to have 
taken place through uegligonoe of N., 
a trainor, in whose ohaige t>ho dlly 


was, pltf.*s claim being based on N.’s 
agency for deft. ; — field : on the 
evidence pitf. had failed to establish 
that the flUv at the time of the aocideiit 
was under the control of deft, without 
the consent of pitf. so that if N. was 
gpiilty of nogli^nce deft, was not 
chargeable as N. was agent of both 

S ltf. & deft. & not of aeft. alone. — 
[oCuLLouGH V, Alexander (1004), 
3 O. W. R. 888.— CAN. 

Reckless & improvident solo, see 
Soot. 2, sub -sect. 3, post. 


PART VII. SECT. 2, SUB-SECT. 2. 

X. Default in payment — Foreclosure.] 
— The rntgee. of chattels, like the rntgee. 
of real estate. Is entitled to a fore- 


closure in default of payment of the 
amount seonrod by the lutgo. 

Where a party held a intgo. on 
chattel property, & also mtges. on 
real estalo, the ot. refused to make a 
decree for sale of the chattels Sc of 
foreclosure os to the realty. — C ook v . 
Flood (1850), 5 Gr. 403.-— CAN. 

766 1. “ After notice ** or ** on 

demand *’ — Neceseitv for reasonable time 
for paymenl.y-^IIeld : there being no 
Interest unpaid at the time of seizure 
deft, could not roly upon the provision 
entitling him to take possession upon 
interest being in arreor, simply because 
the payments wore made after the dates 
on whioli they beoamo duo. — S tevens 
V. Daly (1902), I O. W. R. 621.— CAN. 

765 il. .] — ^At the trial 

of an action to recover damages for 
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S ect 2. — Rights of grantee : Sub-sect. 2. A.] 

money advanced, the present ^ future stock, etc., 
of pltf. were assigned to deft., subject to a proviso 
that if the money were repaid at the end of ten 
years, or at such earlier daj or time as deft, should 
appoint by notice in writing, sent by post, or 
delivered to pltf., or left at his house or last place 
of abode, the deed should cease & be void, pro- 
vided that if default should be made in payment 
contrary to the proviso, then & immediately 
thereupon it should be lawful for deft, to enter 
upon pltf.*s premises & seize & sell the goods, etc. 
Deft, served a notice on pltf. at noon to pay the 
money due at half-past twelve o’clock p.m. of the 
same day, & then, on default, seized & sold the 
goods on pltf.’s promises : — Held : the notice, 
under the deed, must be a reasonable notice, & 
half-an-hour’s notice was not reasonable. — Biughty 
v. Norton (1862), 3 B. AS. 306 ; 1 New Rep. 
93 ; 32 L. J. Q. B. 38 ; 7 L. T. 422 ; 11 W. R. 
167 ; 9 Jur. N. S. 496 ; 122 E. R. 116. 

Annotations : — Refd. Fitzgerald’s Trustee v. Mellersh, [1892] 

1 Ch. 385 ; lie Brown's Estate, Brown v. Brown, [1893) 

2 Ch. 300. Mentd. Moore v. Shelley (1883), 48 L. T. 918. 

766. .] —By a bill of sale pltf. 

covenanted to pay to defts. the sum secured, with 
interest, immediately on demand in writing being 
made to him or left at his place of abode. If he 
did not immediately on such demand pay the 
money the instrument authorised defts. to break 
& enter pltf.’s house, & seize & sell the goods 
conveyed, but until default in payment on such 
written demand pltf. was to use & enjoy the goods 
as his own. By defts.* directions, their attorney 
wrote a paper demanding from pltf. immediate 
payment of the sum & interest, not stating the 
amoimt of interest, & gave it to J. to give it to 
pltf., & the attorney authorised J. to receive the 
money. J. gave the paper to pltf., but did not 
tell him that he had authority to receive payment. 
Defts., by their agent, seized pltf.’s goods before 
reasonable time had been allowed pltf. to pay the 
money to defts. or to their attorney : — Held : 
there had been a due demand of payment, but 
there had been no default in payment on the part 
of pltf., as a reasonable time for making payment 
had not expired before his goods were seized. — 
Toms v. Wilson (1863), 4 B. & S. 466 ; 2 New Rep. 
464 ; 32 L. J. Q. B. 382 ; 8 L. T. 799 ; 10 Jur. N. S. 
201 ; 11 W. R. 952 ; 122 E. R. 629, Ex. Ch. ; 
subsequent proceedings^ (1867) 17 L. T. 206. 
Annotationa : — Difltd. Wharlton v. Kirkwood (1873), 29 

L. T. 644. Consd. Moore v. Shelley (1883), 8 App. Cas. 

285, Reid. Fitzgerald’s Trustee v. Mellersh, [18921 1 

Ch. 385. Mentd. Johnson r. L. & Y. lly. Co. (1878), 

3 C. V. T). 499. 


767. -.] — bill of sale con- 
tained a provision that it should be void in case 
the mtgor. should pay the jirincipal money thereby 
secured upon demand, if Sc when the mtgee, 
should so require by a notice in writing,” Sc until 
payment of the principal should pay interest 
thereon half-yearly. Sc also a proporiionate part 
thereof ” to the expiration of the notice, when 
same shall be given ” ; & in default of payment 
power was given to the mtgee. to seize Sc sell the 
property comprised in the deed. Semblc : the 
mtgee. was not entitled to seize on the same day 
on which he made a demand for payment, the 
demand not being at once complied with. — R, 
Burghardt, Ex p. Trevor (1876), 1 Ch. D. 297 ; 
46 L. J. Bey. 27 ; 33 L. T. 766*; 24 W. R. 301. 

768. — Demand on grantor’s wife.] 

— ^By a bill of sale debtor assigned goods Sc chattels 
to deft., to secure payment of a debt, which 
debtor thereby covenanted to pay ” on demand 
being made for same,” Sc the deed empowered 
deft., in default of payment, ” upon demand being 
made as aforesaid,” to enter upon any premises 
in debtor’s occupation. Sc to distrain the goods Sc 
chattels there found. Deft., went to the premises. 
Sc, in the absence of debtor from home, made a 
demand of payment upon debtor’s wife, which was 
not complied with. Sc he thereupon seized Sc sold 
certain goods Sc chattels of debtor. Debtor having 
become bkpt., an action was brought by his 
assignees against deft, for conversion of bkpt.’s 
goods ; — Held : the demand on the wife was not 
a compliance with the terms of the power, which 
required a personal demand on debtor. Sc there 
having been no demand, the power to seize never 
became exercisable. — ^Belding v. Reap (1866), 
3 H. & C. 966 ; 6 New Rep. 301 ; 34 L. J. Ex. 
212 ; 13 L. T. 66 ; 11 Jur. N. 8. 647 ; 13 W. K. 
867 ; 159 E. R. 812. 

Annotations : — Mentd. Grconblrt v. Since (1876), 35 L. T. 
168 ; Leatliamv. Amor (1878), 47 L. J. Q. B 681 ; Lazarus 
V. Andrade (1880), 6 C. P. 1). 318 ; lie JPEpineuil, Tadmaii 
r. D’Epineuil (1882), 20 Ch. 1). 768 : Clements v. Matthews 
(1883), 11 Q. B U. 808; Joseph v. J.yons (1884), 54 
L. J. Q. B. 1 ; Reeves v. Barlow (1884), 12 Q. B. D 436 ; 
lie Clarke, Coomhe v. Carter (1887), 36 Ch. 1). 348 ; Tailby 
r. Oflficial Receiver (1888), 1.1 App. ('as, 623. 

769. .] — By the terms of a 

mtge. deed pltfs. were to remain in possession on 
their own account, Sc manage the mortgaged pro- 
perty until they should make default in payment of 
the mtge. money upon demand in writing in mamior 
specified ; such demand was made on the wife of 
one of pltfs, during pltfs,’ absence by a person who 
represented himself as deft.’s agent, Sc upon non- 
payment deft, forthwith entered upon possession 


oonversion & trespass, it was proved 
that defts. seized pltf.’s firoods im- 
mediately after demand for payment 
made by a person having: no authority 
to receive payment. The iudge di- 
reoted the jury that the entry & 
seizure were unlawful, because they 
too promptly followed tho demand : — 
Held : no misdirection. — Petbus v. 
Joseph, 3 J. It. N. S. 142. — N.Z. 

a. Whether demand 

necessary.] — A bill of sale provided for 
seizing & soiling the goods after 
demand & default ; but also provided 
that the mtgees., a bank, might seize 
6c soli without any notice if ** they in 
any way considered it necessary for 
the protection of their interests.” — 
Semhle : under this provision the bank, 
considering it necessary to seize, need 
not give notice or make any demand. — 
Webb v. National Bank of New 
Zealand, [1877] 3 C. A. 334 ; 2 

J. R. N. S. C. A. 1.— N.Z. 

b. .] — Pltf. gave 

deft, a chattel mtge. over all her 


stock -lu-trade, fixtures & goods at 
hor storo as collateral soourlty for her 
liability on certain promissory notes 
&: for a further Indebtedno^. The 
mtge. was not repaid on the date 
mentioned in the deed but was re- 
newed by a renewal statement under 
the Act. Deft, having oomplamod of 
the smallness of the remittances, pll.j. s 
husband who managed pltf.’s biislncss, 
had an interview with deft, at which 
it was arranged that an employee of 
deft, should bo placed in charge as 
manager & that pitf.*s husband should 
assist in the management at a salary. 
A warrant was issued to deft, s eni- 
ployee authorising him to seize under 
Che mtge. on which he entered & 
advertised the stock-in-trade for sale. 
The goods were sold realising a much 
smaller amount than the amount of 
the mtge. In on action hy pltf. for 
damages for oonversion & iU^al pro- 
oeedlngs, pltf. contended that aeit. 
had made no demand for the money 
due under the mtge,, had not adver- 
tised the sale & had sold the goods 


below thoir market price : — Held : 
(1) pltf.’s husband having been a 
oonsonting party & the mtge. being 
overdue, deft, was entitled to enter 
& seize the goods ; (2) no demand was 
noccssary under R. 8. O. 1897 (c. 76) 
s. 16 on account of tlie arrangement 
entered into by pltf.’s husband with 
deft. — Q ormley V. Brophy Cains, 
Ltd. (1907), 10 O. W. K. 913.— CAN. 

0 , Waiver. ] — 

The material parts of a bUl of sale 
read ; — ** It is provided that if the 
mtgor. shall make default in payment 
of the sum of £130 or of any one in- 
stalment thereof as they shall fall duo 
on the respective dates, then the whole 
of the sum of £130 shall immediately 
thereafter &. without any demand 
being necessary, become duo & payable, 
8c in ease default shall be made, it shall 
he lawful for the mtgee. to receive &: 
take into his absolute possession all 
the goods, ohattels, etc.**^ 

l^Itf. made defaiilt in the payment 
of some of the Instalments. Deft, did 
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& seized the mortgaged property. In an action 
of trespass against the mtgee. : — Held : such 
non-payment before pltfs. had had any oppor- 
tunity to inquire into the truth of the alleged 
agency did not constitute default, & deft, was 
liable to the mtgors. in substantial damages. — 
Moore v, Shelley (1883), 8 App. Cas. 285 ; 52 
L. .7. P. 0. 35 ; 48 L. T. 918, P. 0. 

770, Demand on grantor’s son.] 

— To secure a floating balance, pltf. conveyed to 
dcfts. by bill of sale the machinery, etc., in & 
upon pltf.’s mill. The bill of sale contained a 
proviso for redemption if pltf. should instantly on 
demand, & without delay on any pretence what- 
soever, pay the sum due, & it provided that the 
demand might bo made personally on pltf., or 
by giving or leaving verbal or written notice to or 
for Mm at his place of business, etc., so nevertheless 
that a demand be in fact made, that on default 
of payment defts. might enter, & seize, & sell, but 
that until default pltf. should remain in posses- 
sion. In pltf.’s absence from his place of business, 
a demand was made there by defts. upon his son, 
who stated his inability to meet it, & defts. immedi- 
ately seized : — Held : the notice required by the 
deed in case of pltf. *8 absence was such a notice 
as might be reasonably supposed to reach pltf., 
& to give him an opportunity of complying with 
it within a reasonable time, & the seizure was not 
justified. — Massey v. Sladen (1868), L. R. 4 Exch. 
13 ; 38 L. J. Ex. Si, 

Annotafions : — Consd. Wbarltoii v. Kirkwood (1873), 29 

L. T, 041. Mentd. Mooro r. Shelley (1883), 8 App. Cas. 

28.5. 

771. Demand on grantor’s wife 
& son — Grantor’s whereabouts unknown.] — ^By 

a bill of sale dated Apr. 15, 1873, pltf. assigned all 
his goods, etc., to deft, to secure 45100, upon the 
express condition that if pltf. did not “ immedi- 
ate!/ upon demand thereof in wilting,” delivered 
to pltf., or left for him at his home, pay the money 
due, it should be lawful for deft, to seize & sell 
the goods comprised in the bill of sale. On 
Apr. 22 deft, went with bailifls to pltf.’s house & 
there saw pltf.’s wife & son, who told him that 
pltf. was from home, they knew not where, & 
that he might be gone to America for aught they 
knew. Deft, then read & delivered to the wife 
& son a written demand for payment, which not 
being complied with, ho at once put the bailiffs 
in possession, & after an interval of eight days 
sold the goods. Pltf. returned to his home on 
May 8, & said he had started with the £100 to go 
to S. on business, but had gone to R., had got 
drunk, &■ remained away on a spree. In an 
action against deft, for so seizing & selling pltf.’s 


goods ; — Held : deft, was, in the circumstances, 
perfectly justified by the terms of the bill of sale 
m seizing the goods as he did, immediately upon 
the demand having been made as above stated. — 
WHARLTON V, Kirkwood (1873), 29 L. T. 644 ; 
22 W. R. 93. 

772, Verbal promise to give time — Effect 

of.] — Pltf., in order to secure reijayment of a sum 
of money lent to him by defts., assigned by a 
bill of sale all his household furniture, etc., subject 
to a proviso for redemption if the sum was paid 
by weekly instalments, provided that if pltf. 
should ** make default in payment ” of the sum 
or any part thereof when it should become due, 
the whole of the money secured should be then 
immediately due, Sc payable, & it should be lawful 
for defts. to take possession of the goods & sell 
them. Pltf. being unable to pay one of the 
instalments went to the offices of defts., & saw 
their secretary, who consented to wait till a later 
day, but before that day possession of the goods 
was taken, & on a subsequent day, after the 
tender of a sum which pltf. had been told would 
be sufficient to cover all claims, the goods were 
removed & sold. In an action to recover damages 
for the seizure & sale : — Held : (1) parol evidence 
of the time having been enlarged for payment of 
the money was admissible, & showed that there 
had been no default witliin the deed ; (2) the 

word “ default ” imported something wrongful, 
the omission to do some act wliich, as between 
the parties, ought to have been done by one of 
them. — Albert v, Ghosvenor Investment Co. 
(1867), L. R. 3 Q. B. 123 ; 8 B. & S. 664 ; 37 
L. J. Q. B. 24. 

AnnoUition : —Consd, Williams v. Stern (1879), 5 Q. B. D. 

409. 

773. .]-~By a bill of sale, 

dated July 9, 1878, pltf, assigned to deft, certain 
furniture Sc goods in liis house, subject l»o the 
proviso that if pltf. should pay to deft. £42 by 
twenty-five consecutive weekly payments on every 
Monday before noon the assignment should be 
void. It was also agreed that pltf. might at any 
time after the execution of the bill of sale take 
possession of the property therein comprised & 
retain possession thereof, until all the money 
payable should be fully x)aid, Sc further that if 
default should bo made by pltf. in payment of ‘ 
any of the instalments on the days on wliich such 
should become due, the whole amount which at 
the time of such default should be unpaid should 
at once become due, & deft, was empowered 
thereon to sell the property Sc to receive the money 
arising from such sale. The previous instalments 
having been paid by pltf., he failed to pay the 


not at onoo exercise his power under 
the bill of sale, but suggested to pltf. 
that she should sell the business as a 
going concern. Pltf. adopted his 
suggestion & proceeded to carry It 
out. Soon afterwards, & before nltf. 
had succeeded In affecting a sale, deft, 
seized Sc sold under his bill of sale : — 
Held : (1) no demand for payment was 
necessary before seizure; (2) the fact 
of the mtgee. suggesting to the mtgor. 
that she should sell her business was 
no waiver.— Tagrebs v, Srkt.iobon 
(1899), 1 W. A. L. R. 94.— AUS. 

d. Bill continwd in force 

by unregistered deed — Mortgagor in 
possession.] — A bill of sale, dated 
May, 1873, conveyed to pltf. all W.*8 
stock-in-trade, etc., & for more effectu- 
ally securing payment of the sum of 
114,087, & what might become due i»o 
pltf. for further supplies of goods, ho 
was authorised upon default in pay- 
ment, after demand, to enter w.*s 
store. Sc seize Sc take possession of 


the goods & merchandise therein ; but 
until default in payment W, might 
use & enjoy the goods, etc., \\ithout 
iuterfereuoo by pltf. This bill of sale 
was filed in Jimc, 1876, under 0. S., 
c. 75. By a further deed, dated Aug., 
1877, reciting the previous bill of sale, 
Sc that 114,987 was then duo from W. 
to pltf, for goods supplied thereunder, 
that payment of that sum had been 
demanded. Sc it not being oonveniont 
for W. to pay, pltf. had agreed to extend 
the time for payment on certain oon- 
dltions ; It was witnessed that W. 
agreed to pay that sum wltli interest 
in weekly payments of $130 each ; 
that the bill of sale of May, 1873, 
should oontinne as a valid & sub- 
sisting security till 114,987 was paid. 
It then authorised pltf., in cose of 
default In payment of any of the weekly 
instalments, to enter W.'s store Sc 
seize the goods, etc. Tliis deed was 
not filed under Bills of Sale Act; — 
Held : (1) the deed contemplated that 


W. should have the right to sell the 
goods in the store in the ordinarv 
course of his business. Sc that such 
rights would continue till pltf. exor- 
cised his right of entry under the deed ; 
(2) the deed of May, 1873, was con- 
tinued in foroo by the deed of Aug.. 
1877, which created no new debt, nor 
gave pltf. any additional security, Sc 
his right to seize the goods arose under 
the deed of May, 1873, & was not 
affected by the non -registry of the 
second deed. — Vasbik v. Vasbie (1882), 
22 N. B. H. 76.— CAN. 

772 i. Verbal promise to give 

— Effect of.y—A mtgor. of chattels 
is not guilty of “ default ” so as to 
make the mtge. absolute by non- 
payment of the mtgo. money at the 
time specified in the mtge. deed, if 
the mtgee. has agreed by parol to 
extend the time for payment. — i'RiTH 
V. Maritime Gei«cral Credit Sc 
Dtboount Co, (1871), 2 V, L. R. 165. 
— AUS. 
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2 .— of grantee: Sub-aecl, 2, ^. 1 

fourteenth instalment, due on Oct. 14, & he saw 
deft, on Oct. 16, &; asked for time. Deft, replied 
that he “ would not look to a week.” On pltf.’s 
returning home on Oct. 17 he found that the 
goods been seized & sold. In an action for 
conversion & for an improper sale, the jury found 
for pltf., on the ground that deft, had induced 
him to believe that he would not seize the goods : 
— Held : there must be a new trial, for deft, was 
entitled by the provisions of the bill of sale to 
seize on default, & there had been a default & 
he had not in any way induced pltf. to alter his 
position. — Williams i\ Stern (1879), 6 Q. B. D. 
409 ; 49 L. .T. Q. B. 063 ; 42 L. T. 719 ; 28 W. R. 
901 , C. A. 

Annotation : — Bdtd. He Tyror Sc Hessler (1901), 84 L. T. 658. 

774.^ Or on grantor becoming embarrassed.] 

— A bill of sale of chattels, made to secure repay- 
ment of an advance by instalments, empowered 
the grantee to t^ko possession after default should 
be made in payment of any inst/alment on the 
appointed day, or in case {inter alio.) the grantor 


should become embarrassed in his affairs, or in 
case any action at law or other legal process 
should be commenced against him. There was a 
subsequent proviso in the bill of sale that, until 
default should be made in payment according to 
the covenant Sc proviso therein contained, it 
should be lawful for the grantor to retain posses- 
sion : — Held : the subsequent pro\d8o did not 
override the clause empowering the grantee to 
take possession on the happening of one of the 
specified events, &, on the grantor becoming 
embarrassed in his affairs, the grantee was entitled 
to t«ake possession, although no default in payment 
had been made by the grantor . — Re Francis, 
Ese p. National Guardian Assurance Co, 
(1878), 10 Ch. D. 408 ; 40 L. T. 237 ; 27 W. R. 
498, C. A. 

776. Of Instalment — ^No provision for 

whole debt to become due on default.] — ^A bill of 
sale made the amount, & interest, payable by 
monthly instalments, but there was no express 
provision entitling the grantee to seize the whole 
of the goods on default in payment of one instal- 


775 i. Of in8talm4int — Variation 

of contract . ) — Robillahd i\ Ohkvaueb 
( 1911), 17 R. de J. 432.— CAN. 

f. Qj. failure to retire trill .] — 

A. Sc. y. iiiortflraered to pltf. with a 
proviso for redemption If they should 
within twelve mouths pay a certain 
delR, & duly retire Sc pay a certain 
protested bill of exchangre Indoi'sed 
by pltf,, etc,, but in default of either 
of said provisoes, pltf. migrht enter & 
take possession Sc sell. A. & S. did 
not retire the bill : — Held : pltf. had 
a rigrht to enter & take possossion with- 
out waiting for the twelve months. — 
Eocles V. Small (1857), 6 C. P. 479. — 
CAN. 

Mortgagor attempting to sell.] 

^Itf. sued for damages for ^Tong- 
ful seizure & conversion of hoi'Hes. 
Deft, alleged that the horses were 
seized under a chattel mtge. made by 

g ltf. to him, deft. The mtge. con- 
iined a clause enabling deft, to seize 
if he felt insecure. Deft, allegeii that 
at the date of the seizure, Oct. 14, 
1908, the payments mider the chattel 
mt«e. were overdue, & also that pltf. 
had attempted to sell the hoiTjes, & 
that he (deft. ) felt insecure. The 
amount of the chattel mtge. was by 
its terms, to bo ropald in two instal- 
ments, on Aug. 1, 1907, & Feb. 1, 1908. 
Deft, counterclaimed for the balance 
due under the chattel mtge. after 
crediting the proceeds of the sale of 
the horses, & also for expenses incurred 
for pltf, at his request in defending on 
action, & also for dametges for breach 
of an agreement whereby pltf. agreed 
to deliver cordwood t,o deft. In reply 
pltf. alleged the chattel mtge. was given 
as security for the wood agreement, 
under which pltf. was to deliver the 
wood before Apr. 1, 1908 ; that he did 
deliver large quantities of wood, until, 
on Jan. 30, 1908, deft, requested him 
to postpone delivery of the residue 
until the following winter. & that he, 
pltf., had always been willing & ready 
tiO complete, Pltf. also asked that the 
chattel mtge. should be rectified so as 
to conform to the agreement ; — Held : 
(1) even If the mtge. were rectified, 
pltf. would still be in default, as on 
Apr. 1, 1908, he admittedly had not 
wholly repaid deft, either in wood or 
money : & upon the evidence, pltf. 
had not established that deft, had re- 
quested him to delay delivery of the 
rest of the wood ; (2) on the evidence, 
Itf. was not entitleu to suooeed upon 
Is counterclaim. — M atbh v. Mackir 
(1910), 15 W. L. R. 128.— CAN. 

h. Seizure before default — Absence of 
proviso as to possession by mortgagor 
until defaiUt.}r-Held : an action will 


not lie, at the suit of the mtgor. of 
chattels against the mtgee., for seizure 
of the chattels before default in pay- 
ment, where there is no proviso In the 
mtge. for possession by tho mtgor. 
until default. — McAulay v. Allkn 
(1870), 20 C. P. 417.~CAN. 

k. Removal of goods — By or on 
behalf of mortgojgors.] — ^A removal of 
goods justify a seizure under a 
chattel mtge. must be by the mtgors. 
or on their behalf Sc not a wrongful 
removal by others. — Cochrane v. 
BouoiikU (1883), 3 O. R. 402.— CAN. 

l. Absence of fraud,] — Deft. 

justified the seizure of tho stallion 0. 
under the mtge. on tho ground of tho 
removal of another stallion F. to 
another county contrary to the pro- 
visions of tho mtge. : — Held : in view 
of the fact that F. was of no value Sc 
his removal not fraudulent, pltf. should 
be relieved from the seizure on assign- 
ing all his accounts from the services 
of CJ. & returning to tlie proper 
county & paying the cost of keeping 
C. since tho seizure. — Horton v. Smith 
(1908), 12 O. W. R. 910.— CAN. 

m. Breach of aerreement not to sell 
or dispose, of goods.] — Blit, mortgaged 
to deft., with a proviso for redemption 
on payment of £125 on Oct. 20, & an 
agreement that pltf. should uooouut to 
(left, for tho price of any of the goods 
sold by him in the course of business 
before that day, & that on default, or 
in case pltf. should attempt to sell or 
dispose of the goods without deft.’s 
consent in writing, deft, might enter & 
take said goods. On the same day deft, 
gave pltf. a writing authorising him 
to proceed to sell the goods that day 
mortgaged to him, “ & to continue soil- 
ing same until farther notice In writing, 
subject iiovortheloas to tho proviso of 
the said bill of sale in other respects.*’ 
Pltf. mortgaged the same goods to one 
(J. to secure a debt : — Held : a violation 
of the agreement between pltf. & deft.. 
Sc deft, was entitled to enter Sc take 
possession of the goods. — Clostkr e. 
Hkaolry (1855), 12 U. C. R. 364.— 
CAN. 

n. Verbal assent of grantee .] — 

Pltf. mortgaged to H. certain goods, 
the mtge. containing a covenant for 
entry in case the mtgor. should sell, 
etc., tho goods or any of them without 
the mtgee. *8 written assent. The 
usual statement as to putting the mtgee. 
in possession was struck out. H. 
assigned to deft. Subsequently pltf., 
claiming to have doft.*s verbal assent, 
which deft, wholly denied, sold some 
of the goods to H., whereupon deft, 
took the goods Sc removed tliem ofl 


the premises, but they were forcibly 
brought back by pltf., Sc seized by his 
landlord for rent. Deft, then replevied 
the goods & sold them by auction. 
Pltf. having sued deft, for the taking 
Sc conversion, tiie jury foimd that deft, 
verbally consented to tlie sale :—-Ueld : 
( I ) deft, was entitled to take the goods ; 
for even if in equity a verbal assent 
would be sufficient if admitted or clearly 
proved to have been given Sc acted 
upon, tho evidence hero failed to estab- 
lish such assent ; (2) even if pltf. could 
recover it would only be to the extent 
of his interest in the goods. — Bunker 
V, Emmany (1878), 28 C. P. 438.— CAN. 

0. — A chattel mtge. 

contained a proviso tiiat in cose the 
mtgor. should attempt to seU, etc., 
the mortgaged goods, or any of them, 
without the mtgoo.’s written consent, 
the mtgee. might enter & take the 
goods. The mtgor., without such 
written consent, sold a pair of horses, 
part of the mortgaged goods, to pltf., 
wlien deft., tho mitgeo., entered Sc took 
thorn. Sc after keeping them for four 
days roturuod them to pltf., who was 
not subsequently disturbed In his 
possession. Pltf. having sued deft, 
for the taking: — Held: (1) he was 
entitled to recover, for that tho 
evidence, as set out in the case, showed 
that deft, either verbaUy consented to 
the sale or acted in such a manner us 
estopped him from denying that the 
property passed t.o pltf. ; (2) pltf. 

could only recover damages for the 
four days' detention, & not for the 
value of the liorses in addition. — 
Louokb V. MoSloy (1878), 29 C. P. 
54.— “-CAN. 

p. JVo default in payment.] — 

In an action against the sheriff for 
goods seized, pltfs. claimed under a 
mtgo. of Nov. 12, 1867, & deft, under 
an execution of the 18th. The time 
for payment had not arrived, but the 
intge. provided that if the mtgor. 
should sell any of tho goods, the 
mtgee. might take possession ; Sc pltfs. 
who were In possession at the seizure, 
claimed to have taken the goods under 
tills condition, though the breach of it 
Sc pltf.’s entry therefor were not 
proved : — Held : pltfs. need not prove 
the consideration for their mtge. in 
the first instance, but it must be pre- 
sumed until impeached. — Squair v. 
Fortune (1859), 18 U. C. R. 547.— 
CAN. 

q. .] — A chattel mtge. 

contained a clause that the mtgee. 
might take the goods if the mtgor. 
attempted to sell, dispose of, or part 
with the possession of tho goods : — 
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ment. An instalment being in arrear, the grantee, 
alter demand of payment, seized the goods. A 
receiving order was afterwards made against the 
grantor, Sl the goods sold. A coimty ct. judge 
having refused to order that the proceeds of sale 
should be paid to the grantee : — Held : the 
seizure was nghtful, as the grantee, in consequence 
of the defatdt in payment of one instalment, 
became entitled to possession of the whole of the 
goods, & an order for payment to him of the 
proceeds of sale must be made. — Re Wood, 
Ex p. WooiJTB, [18911 1 Q. B. 605 ; 63 fi. J. Q. B. 
362 ; 70 L. T. 282 ; 1 Mans. 87 ; 10 B. 167, D. 0. 
Anru'toiion : — Reid. Parsons v. Equitable Investiuent Co. 

(1916), 85 L. J. Oh. 761. 

776. Non-production of receipts.] — A migee. 

IS entitled to enter into possession under a bill 
of sale, if the mtgor. fails to produce his rent 
receipt after a reasonable demand on the part of 
the mtgee. — ^N unn v. Kirkwood (1883), 75 

L. T. Jo. 134. 

777. Reasonable excuse — ^Payment not 

demanded by landlord.] — ^In Oct,, 1882,0. granted 
a bill of sale over his furniture, etc., to secure an 
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advance made by applt. The bill of sale was duly 
registered under 1878 Act before Nor. 1, 1882. 
One of the terms of the bill of sale was to the 
effect that, if the grantor should fall to deposit 
with the grantee a receipt for rent due in respect 
of the piwmises ** the grantee might enter & seize. 
Certain instalments became due & were unpaid. 
Two days before the first of the impaid instalments 
became due a sum became due from the grantor for 
rent, but it did not appear that the landlord had 
asked for payment. The grantee wrote to the 
grantor requiring payment of the instalments, 
stating that if they were not paid he should enter 
& seize, & in the same letter he also required the 
grantor to produce the receipt for the rent last 
due. The grantor did not pay the instalments 
or produce the required receipt, & the grantee 
entered & seized : — Held : in the circumstances, 
the grantor had not “ without reasonable excuse ’* 
failed to produce his last receipt for rent, &. so 
constituted a cause of seizure tmder 1882 Act, 
s. 7 (4).— p. Cotton (1883), 11 Q. B. D. 301 ; 
49 L. T. 62 ; 47 J. P. 599 ; 32 W. R. 68, D. 0. 
Annotation : — Apprvd. Ex p. Wickens, [1898] 1 Q. B. 643. 


Held : tho mtgoo. had the right to 
take the goods, although default in 
payment had not been made. — 
WlIlMHKLL V. Giffard (1883), 3 O. R. 

P. Security endangered.} 

— Action to restrain deft, from dealing 
with goods described In a chattel 
mtge. to secure $2,200 which was made 
by pltfs. to S. & was duly rcgist-cred. 
The principal was to bo paid in four 
yearn without intcicst & in default 
an extcu.sion for a year was to bo 
given. If pltf. failed to observe & 
perform certain covenants in the mtge. 
the principal would become duo at an 
earlier date. S. assigned tho mtge. to 
deft. In tho duplicate mtge. In S.’s 
handi the proviso for payment had 
been altered & it w^as made to appear 
that tho principal became due In two 
yearn & tliat the rate of interest was 
7 per cent. In tho assignment it was 
recited that tho interest was 7 per cent. 
Sc that the time of maturity was two 
years. Pltf. alleged that tho mtge. 
was HO materially altered as to make 
it void : — Held : (1) what was assigned 
was a mtge. duly filed & the orroneous 
ixdeience to tlic date of maturity & 
the rate of interest did not invalidate 
it ; (2) pltf. had committed a 1) reach 
of a covenant in tho deed in soiling 
some of the mortgaged goods, & deft-., 
feelhig imsafe as a consequence, w'as 
justified in making the seizure com- 
plained of. — ^WooDBEr3K V. Walo:k 
(J917), 11 O. W. N. 386.— CAN. 

s. Moriyagora ahactruding .] — 

On the mtgors. absconding, doft.s. took 
possession imder a clause in the mtge. 
which allowed them to do so in 
case tho intgors. “ should attempt to 
sell, clispOBO of, or in any way part 
vrlth the poseeBslon of said goods,” & 
i*emovod them to t-heir own ware- 
house. The mtge. also contained a 
rodemise clause. Semhle : defts. wore 
justifi(3d In taking imsBessiou when the 
mtgors. absconded, leaving no one in 
charge of tho goods. — R obins i*. 
Clark (1880), 45 U. C. R. 362.— CAN. 

t, issue of tvrit for money demand 
againat mortgagor — Writ iaaued by 
mortgagee,] — Held : a provision en- 
titling deft, to take possession upon 
issue of a writ of summons for a money 
demand against pltf., did not entitle 
deft, to seize tho chattels upon tho 
issue at his own suit of a writ to enforce 
payment of the same money demand 
as the chattel mtge. was given to 
secure, tho object of tho provision 
being to protect deft, if a olaim other 
than his own was pressed by issue of 
a wilt against pltf. — S tevens v. 
Daly (1902), l O. W. R. 621.— CAN. 


V. Seizure under execution — For debt 
aecured by 'mortgage.] — The mtgoo. of 
the chattels, seized the mortgaged 
goods under an execution in a suit for 
the debt secured by the mtge. The 
execution was sot aside as being 
against good faith. In an action for 
the wrongful seizure Sc convci'sion of 
tho goods : — TleM : the mtgee. could 
not justify tho seizure under the 
mtge. — Dedriok v. Abudown (1888), 
if) S. C. R. 227.— CAN. 

w. Breach of agreement aa bt nuLin- 
tenance of accuritv.] — A. was lessee 
Sc licensee of a hotel, in which he had 
been placed by his father, deft. In 
1916 A. gave a bill of sale over the 
lease, license, goodwill, stock -in-trado, 
otc., in favour of deft. A term of the 
mtge. de<‘d provided that if tho mtgor. 
abandoned the hotel or did not con- 
tinue to manage it, or did or neglected 
to do any act or thing whereby the 
license for the hotel might become 
liable t<j cancellation, tho mtgee. could 
take ])ossession of the mortgaged 
property, & could soil it. In Dec., 
1916, A. abandoned possession to B., 
his sister, who was acting as his 
manageress, & A. wont to Sydney. 
B. continued to manage the hotel for 
A. until Mar., 1917. A. in writing 
consented to deft, taking possession of 
the mortgaged property & realising 
same, lu Mar. B. obtained a transfer 
of tho license to herself. Transfer of 
the lease from A. to deft, was registered 
in May, 1917. In Mar., 1917, deft, 
took possession of the hotel, & entered 
into an agreement for the sale (.hereof 
to B. under which tho property was 
not to pass until tho performance of 
certain conditions, & B, continued in 

S ossession under the agreement imtil 
le sale of the property to C. The 
conditions of tho agreement were not 
carried out. A. was adjudicated insol- 
vent in Fob., 1918. In Mar. deft, 
sold the property to C. for its full 
value, who thereafter carried on tho 
business. Tho proceeds of the sale did 
not however cover the mtge. debt : — 
Held: (1) the facts established a 
default in oompUanoe with the terms 
of the mtge. Sc which entitled the 
mtgee. to take possession ; (2) such 
default was a failure on the part of 
the mtgor. to perform obli^tions 
which he had agreed to perform Sc 
which were proper & necessary for the 
preservation of the security. Sc the 
mtgee. had a right to enter peaceably 
into possession, damages not being 
recoverable for his so doing. — ^McGrath 
(Trustee) v. MoQrath (1919), 12 
Q. S. R. 228.— AUS. 

X. Drunkenness of marigago 


Conatrudion of proviso.] — The due pay- 
ment of tho smus secured by a bill 
of sale over property, containing the 
following proviso : “ Provided also, 

if any act, deed, matter or thing, shall 
be done, or knowingly or wmingly 
permitted or suffered by the mtgor., 
or by or through his means or instru- 
mentality, whereby or by reason or 
moans whereof this present, security 
shall, in the opinion of tho mtgoo 
become deteriomtod or lessened in 
value ... it shall be lawful for the 
mtgee. to re-enter, etc., otc.” 

The mtgor. gave way to habits of 
intoxication, & the mtgee., seeing that 
tho security was becoming depreci- 
ated, re-entered : — Held : tho words of 
tho proviso did not cornprehond 
” drunkenness ” os an *‘ act, deed, 
matter, or thing whereby, ete.” — 
Mackenzie i’. Williams (1872), 11 
N. S. W. S. C. R. 178, 193.— AUS. 


y. Absence of re-demiae clause — 
Wf tether mortgagee entitled to irnrnediate 
possession .] — ^When a chattel mtge. 
contains no re-domlso, the mtgee. 
may t.ako Immediate iiossesslon. — 
Paterson v. Maucuan (1876), 39 
U. C. K. 371. -CAN. 


2 . Before default in pay- 

ment.] — Held : an action will not lie 
by a mtgor. of chattels against the 
mtgee., for seizure thereof before 
default in payment, whore there is no 
re-demise clause. — S amuel v, CJoulter 
(1877), 28 G. P. 240.— CAN. 


a. 

being no re-domise clause or previso 
in the mtge. whereby the mtgor. 
might have remained In possession 
until default, the mtgees. were entitled 
to immediate possession of the pro- 
perty granted thereby, & might If they 
had pleased, at any time have exercised 
their right to sell thorounder without 
the mtgor. *s intorventioii or consent. 
— Merchants Bank op Canada v. R. 
(1881), I Exch. O. R. 1.— CAN. 

b. .J — ^A chattel mtge. 

oontainod no ro-domise dause. It was 
provided, however, that on default 
of payment, etc., or in case of the 
mtgor. attempting to sell or part 
\dth the possession of tho goods \*rtth- 
out the mtgee. *8 consent In writing, 
etc., the mtgee. might enter Sc take 
the goods. Sc sell same ; Sc also on 
defamt of payment the mtgee. might 
distrain ; Sc further, that it should not 
be incumbent on the mtgee. to sell Sc 
dispose of tho goods, but in case of 
suen default should peaceably Sc 
quietly have, hold, Sc occupy the said 
goods without the let, etc., of tho 
mtgor. Before any default was made 
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Sect. 2.—Itighis of grantee : Svh-sect. 2, A., B. & C.] 

Demand for receipt to be 
sent by postJ—The grantee of a bill of sale gave 
the grantor notice^ in writing to send by post the 
last quai^r’s receipt for rent. The rent had not 
been paid, the landlord not having demanded it. 
No receipt having been sent, the grantee seized, 
& claimed the sum advanced, the whole of the 
interest secured by the bill of sale, & the costs of 
the levy : — Held : (1 ) the grantor h^ not “ without 
reasonable excuse failed to produce his last 
receipt for rent, within 1882 Act, s. 7 (4) ; (2) a 
demand that the last receipt should be sent t/O the 
grant.ee by post was not a demand to produce the 
receipt to liim within the sub-sect. — Exp, Wickens, 
[1898J 1 Q. B. 643 ; 07 L. J. Q. B. 397 ; 46 W. R. 
386 ; 6 Mans. 66 ; ayb nom, Wickens v. Shuck- 
burgh, 78 L. T. 213, C. A. 

Annotalwn Diatd. Kx p. Ellis. 118981 2 Q. B. 79. 

Validity of power of seizure — Whether bill 
in statutory form.]--i8cc Part V., Sect. 2, sub- 
sect. 0, B, ante. 

B, Limitations on Right of Seizure. 

779. Bill of exchange taken as collateral 
security.] — Goods were assigned by S. to deft, by 
a bill of sale under seal in consideration of £60 
advanced by deft., with a proviso that if S. paid 
the £60 upon demand in writing given to him, or 
left at his last place of abode, the deed should be 
void, but in default of payment contrary to the 
proviso, “ then at any time thereafter it was to 
be lawful for deft, to take possession of the goods, 
which were to remain in S.’s possession until 
default. ^ At the same time S. accepted & gave 
deft, a bill of exchange at four months for £50 to 
secure the same debt, & deft, at once indorsed it 


over for value : — Held : the mere taking of the 
bill of exchange did not suspend deft.’s remedy 
imder the bill of sale, — ^Bbamwbix v. Eolinton 
(1864), 5 B. & 8. 39 ; 4 New Bep. 66 ; 33 L. .1. Q. B. 
130 ; 10 L. T. 296 ; 10 Jur. N. 8. 583 ; 12 W. R. 
661 ; 122 E. R. 747 ; a^d. on another point 
(1866), L. B. 1 Q. B. 494, &. Oh. 

Annotation : — Mentd. Re Southam, Ex p, Boutham (1874), 

L. R. 17 Kq. 578. 

780. Bankruptcy of grantor — Chattels In pos- 
session of — Receiver under liquidation.] — ^A farmer 
filed his petition for liquidation, &> a receiver was 
appointed & took possession at once. Five days 
after, on Mar. 23, the holder of a registered bill of 
sale of live & dead stock forcibly took some horses 
of debtor’s out of the possession of the receiver : 
— Held ; however good the title of the holder of 
the bill of sale might have been, he had no right 
to remove the horses from the possession of the 
receiver without leave of the ct. Semble ; the 
position of a receiver in bkpey. did not differ 
from that of a receiver in Ch . — Re Mead, Ex p. 
Cochrane (1876), I.. R. 20 Eq. 282 ; 44 L. J. Bey. 
87 ; 32 L. T. 508 ; 23 W. R. 726. 

781. ; — Trustee In bankruptcy.] — The 

grantee of a bill of sale & the trustee in bkpey. of 
the grantor were in concurrent possession of the 
property compidsed in it. The grantee had taken 
possession first. The trustee impeached the vali- 
dity of the bill of sale. Before the question of 
its validity had been decided, the grantee forcibly 
removed part of the property : — Held : notwith- 
standing the fact that the grantee had taken 
possession first, the removal was an unlawful act, 
& the grantee must pay the trustee’s costas of a 
motion, which had been refused in the county ct., 
to compel the restoration into the joint possession 


the mtgroe. entered & seized & sold the 
fifoode, for which the mtfcor, bronerht 
an action, the first & second counts 
beiner in tresxmss & trover, & the third 
count belnff for selzlngr selling the 
goods without pltf.’s consent before 
default made, whereby pltf. was 
dopilycd of his right to redeem, etc. : 
— Held: pltf. was entitled to recover 
on the third count, pltf. being entitled 
to the restitution of his prtiperty on 
the performance of the conaltlon on 
which ho mortgaged it, which the 
mtgee. by his \>Tongful act had pre- 
vented from being accomxilisheu. — 
Bingham v. Bettinson (1879), 30 
O. P. 438.— CAN. 


0 . 


Intention oj 
fact that the 


parto.] — HeU: the 

chattel mtge. was collateral to a mtgo 
or real estate, & the nature & purpose 
for which the chattels were emplovod, 
showed that it was intended that’ the 
Hitgor, should retain possession tUl 
default, & deft, could not rely on the 
absence of the re-doinlso clause a« 
entitling him to take possesslor 
without default. — S tevens v, Dalt 
(1902), 1 O. W. B, 621.— CAN. 


PART VII. SECT. 2, SUB-SECT. 2. 

— B. 

d. Chattel mortgage given as col- 
lateral seenritu — Principal sccurUg out- 
sending.] — H., In consideration of 
relieving C. from executions against 
him, procured from C. & his wife, 

S ltf., a promissory note for the amount 
aoroof, & also a chattel mtge. on the 

g oods of both as ccliatoral security. 

te discounted the note at a bank, dc 
with the proceeds paid off the execu- 
tions. Afterwards, but before the 
maturity of the note, & while It was 
m the bank's hands, claiming that 
was a breach of the mtge. by 
the removal of certain goods which 
was disproved, & refusing to allow 


the mtgors. to rtsdoem, he took the 
good.s thereunder & sold them : — 
Held : the note being the principal 
security, & the chattel mtgo. merely 
oollatoral, H. could not proceed on the 
mtge. while the note was thus out- 
standing. — COCHKANK f. BoUGHER 
(1883), 3 O. Jl. 462.— CAN. 

781 i. BanJcniptcy of grantor- — Chattels 
in possession of — Trustee in bankruptcy’ 1 
— U. being indebted to L. gave liiin a 
chattel mteo. & confession of judgment, 
& after tlio mtge. became duo made 
an assignment for the benefit of 
credited to W. & S., who took posses- 
sion of the goods. L. thou put a writ 
of fi. fa. In the sheriff’s hands, directing 
him to levy and make the amount of 
his debt out of the goods of R. : — • 
Held : the fact of L. having put an 
execution In the sheriff’s hands at his 
suit, directing to levy of the goods 
mortgaged to him as tfie goods of R., 
did not estop him from setting up Ills 
title under the chattel mtgo. — Wake- 
field V. LYxNN (1856), 5 C. P. 410.— 
CAN. 

78111. By on 

agreement pltfs. sold to M. their 
interest in a certain timber berth for 
119,000 payable by instalments. It 
made use of language implying the 
transfer of the property in the logs as 
soon 08 cut, but conttvinod this proviso, 
“ that during the currency of this 
^reemerit all logs, etc., shall be 
deemed to bo the property of the 
vendors unless & until the purchaser 
sliall have paid all arrears of prinolpal 
& interest which may he due liere- 
undor & the puroliaser hereby covenants 
with the vendors not to sell, assign, or 
transfer any such logs, etc., until all 
arrears are fully paid & satisfied.” 

Pursuant to another clause In the 
agreement, pltfs. on Feb. 4, 1908, gave 
notice terminating the agreement, 6c 
forfeiting M.’s payments previously 


made for default in payment of the 
Instalment duo on ,Tan. 1, 1908. I^ogs 
liad boon cut before that date & 
removed from tlie limit by M.’s assig- 
nees who on Mar. 31, 1908. gave defts. 
a security under Bank Act, s. 88, for 
advances : — Held : the logs having 
been in the possession & ownership of 
M.’s assignees until May 1, 1908, when 
pltfs. first attempted to take possession 
of them, the Bills of Sale & Chattel 
Mortprago Act prevented pltfs. from 
acquiring any title to them by virtue 
of the agreement as against the claim 
of defts. — ^Mutohenbackkr v. Domi- 
nion Bank (1911), 21 Mon. L. R. 320. 
— "CAN. 

781 iii. L/iquidator.] — On 

application of the mtgee. a liquidator 
was directed to deliver up plant & 
chattels mentioned in uppet.’s mtge, 
If parties cannot agree as to the 
specific chattels, tlie mtgee. may bring 
an action or an issue will be directed. 
— Shortreed V. Raven Lake Port- 
land Cement Co. (1909), 1,3 O. W. K. 
720.— CAN. 

f. Morigage given by agent — Prin- 
cipal dead at time of execution. J— 
T. K. 6c Co., gas fitters & plumbers, 
contracted verbally with D., a hotel- 
keeper, to supply a new hotel he was 
erecting with various articles In the 
way of thoir trade, which were to bo 
paid for as the work progressed. D. 
afterwards left this Province on 
account of ill-health, having previously 
executed a power of attorney to S., 
authorising him to carry on his business 
during his absence. T. K. &; Co. 
having discovered that D.’s estate was 
greatly involved, refused to proceed 
with their contract unless secured for 
their work 6c materials ; whereupon 
B., with a view of inducing them to 
complete their contract, in pursuance 
of a previous arrangement, executed 
as such attorney a chattel mtge, of 
the goods furnished by them, seouring 



Pabt VII. — Rights and 

of the property which had been removed. — Re 
"VIsuLB, Ex p. Andrews (1876), 4 Oh. D. 609; 
46 L. .T. Bey. 23 ; 36 L. T. 38 ; 26 W. R. 382. 

C, Effect of Wrongful Seizure* 

782. Premature seizure — ^Whether validity of 
bill affected.] — Goods were assigned by S. to deft, 
by a bill of sale imder seal in consideration of 
£60 advanced by deft., with a proviso that if S. 

E aid the £60 upon demand in writing given to 
im, or left at his last place of abode, the deed 
should be void, but in default of paynaent con- 
trary to the proviso, ** then at any time there- 
after ** it was to be lawful for deft, to take posses- 
sion of the goods, which were to remain in S.*s 
possession until default. At the same time S. 
accepted gave deft, a bill of exchange at four 
montlis for £60 to secure the same debt, & deft, 
at once indorsed it over for value. On Feb. 16, 
the bill being still current, deft., knowing S. to 
be in gaol under a ca. sa., left a demand in writing 
at his house, & took possession of the goods the 
same evening. 8. was adjudicated a bkpt. on 
Feb. 23 : — Held : assuming Feb. 23 to be the 
material date, on that day the goods were not in 
the order ^ disposition of bkpt. with the consent 
of deft., the true owner, for, if deft, had been 
premature in taking the goods the same day as 
the demand, yet that did not prevent his taking 
possession in proper time before the 23rd. — 
Bramwell IK BtnjNTON (1864), 6 B. & S. 39 ; 

4 New Rep. 56 ; 33 L. .T. Q. B. 130 ; 10 L. T. 295 ; 
10 Jur. N. S. 683 ; 12 W. R. 661 ; 122 E. R. 747 ; 
affd, on another point (1866), L. R. 1 Q. B. 494, 
Ex. Ch. 

Aniwtaiion : — Mentd. lie Southam, Ex p, Southam (1874), 
L. R. 17 Eq. 578. 

783, ,j — illegal seizure does not 

affect the validity of a bill of sale in respect of 
payjaents becoming due under it after the date 
of the seizure. — M onson v, Mit.ner (1892), 8 
T. E. R. 447. 

784. Sale affirmed by grantor — Position 

of trustee in bankruptcy.] — On Nov. 2, 1870, 
B. & H. executed a bill of .sale of their macliinery 
& plant, etc., to R. for securing repayment of a 
certain sum advanced by him. The bill of sale 
contained a proviso for entry & seizure by R. in 
case default should be made in payment for the 
space of twenty-four liours after demand. R. 
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dmianded payment on May 3, 1871, by a notice 
which was served on B. at 2.30 o’clock p.m. & on 
Ii. at 6 o’clock p.m. R. took possession at 9.30 
o clock on the following morning. On May 6 
2* having previously surrendered the keys to 
R., filed their petition for liquidation, & N. was 
receiver & took possession. The work- 
men were paid off by N. on the morning of May 0. 
The person put in possession by R. continued in 
possession until May 19. N. was subsequently 
appointed trujatee under the liquidation. It was 
contended on behalf of the trustee under the 
liquidation that the possession of R. having been 
taken before the expiration of twenty-four hours 
after demand was illegal & that R. could not set 
up a title through an illegal act : — Held : as no 
objection had been taken by debtors to the 
possession taken by R., the title of R. must prevail 
over that of the trustee. — Re BAiiL & Heath, 
Ex p. Redpern (1871 ), 19 W. R. 1068. 

785. Seizure under void bill — Whether sale 
affirmed by grantor.] — In an action for damages 
for the alleged wron^ul sale & conversion of goods 
comprised in a bill of sale given to deft, by pltf., 
as security for a loan of £1,300, it was conceded 
that the bill of sale was void as not being in 
accordance with the statutory form, but the 
defence was that pltf. had by her acts affirmed & 
adopted the sale. At the trial the judge decided 
that pltf. had not adopted the sale, & he directed 
an inquiry to be conducted before an official 
refeiee, as to the damages occasioned by the sale. 
On the inquiry the official referee reported that 
there were no damages which he could assess, os 
ho considered that there was no evidence of any 
improper or negligent conduct in the sale, & no 
evidence that the grantee had gone beyond the 
rights given by the bill of sale, & he adjourned the 
inquiry as to the value of the goods. Pltf. then 
applied to the ct. that directions might be given 
to the referee as to the principle on which the 
damages ought to be assessed, whereupon the 
judge remitted the action to the referee with a 
direction that regard was to be had to the fact 
that the bill of sale was admitted to bo void, but 
he declined to exclude from the consideration of 
the referee any evidence showing that the sale was 
made at the request, or with the consent, of pltf. ; 
— Held: (1) tlie facts did not establish adoption 


to them payment of their demand. At 
the time of tho oxecul ion of this iustrn- 
ment D. was dead, but tliis fact was 
not. known to the parties until some 
time after tho eomplotion of tlie work : 
— Held : T. K. & ("o. were not imder 
this mUire. entitled to remove any of 
tlie fittinpTH put in the hol.el, their 
remedy beiner for tlio price of tlielr 
wmrk & material under their contract 

with I). MoQtTKSTON V , Thomtson 

2 E. & A. 167.— CAN. 

ff. Mortgagor bailee of first mort- 
gagee — Rights of secorui mortgagee .'] — 
The first mt^c. on certain chatt els pro- 
vided that the mtgror. should hold 
them as bailee for the mtgoo. : — Held : 
notwithstanding this clause a second 
mtgeo. might have a right of seizure, 
subject to tho rights of tlio first rntgoo. 

■ — Orkat Wbst Liquor Co. v. Colqu- 

HOUN (1914), 17 D. L. II. 568. —CAN. 

h. Necessity to obtain leave of court 
— Mortgages Extension Acts.] — Be- 
fore tho passing of Mortgages Exten- 
sion Act, 1914, M. executed in favour 
of deft, a bill of sale over certain 
chattels therein sufflclontly described 
for the purposes of Chattels Transfer 
Act, 1908, 8. 20, & over other chattels 
wiilch were not suftlcleutly so doscrlbod. 
Tho Instrument was not registered 
under the last-mentioned Act. After 


the pa^ising of Mortgages Extension 
Amendment Acts, 1914, 1915, an 

agreement in writing was executed by 
M. & deft, whereby it was tvgrecd tliat 
Mortgages Extension Act, 1914, should 
not apiuy to the bill of sale. M. having 
subsequently made default under tho 
bill of sale, deft, seized certti.m of the 
chattels comprised in the bill of sale. 
On tlio following day M. executed an 
assignment of his property to trustees 
for the benefit of his creditors ; — Held : 
deft, had committed a breach of 
Mortgfiiges Extension Acts in seizing 
Lhe chattels without tho leave of tho 
Supreme Ct. — Johns v, Multndeb, 
[1915] N. Z. L. R. 422.— N.Z. 


J. 


Or consent of mortgagor 


Precautions {Moratorium) Rcgula- 
ions.] -McGrath (Trustee) r. Mc- 
IRATH (1919), 12 Q. 8. H. 228.— AUS. 


PART VII. SECT. 2, SUB-SECT. 2. 

— C. 

784 1. Premature seisfure — Connirrencc 
of orawfor.}— Where tho events m 
which a chattel mteee. is by the 
permitted to seize have not arisen but 
novorthelesB tho grantor <?onours in 
his seizure the seizure is hiwful.- - 
Adams v. Hutchings (1893), 3 

Terr. L. R. 2U6.— CAN. 


786 i. Seizure under void hill — Rights 
of trustee in bankruptcy.] — The giantees 
of a bill of sale (which is in facst invalid 
as against the official assignee of the 
grantor), before tho commencement of 
the grantor’s bkpey., took possession 
of the goods comprised in it : — Held : 
this did not oust the operation of 
Bills of Sale Act, 1898, s. ."i. & the 
olficial assignee of the grantor was 
entitled to the goods com prised in sueli 
bill of sale.— fir Catip (1912), 12 
8. R. N. S. W. 552.— AUS. 


k. Eortra. judicial seizure — Subsequent 
mlc — Rights of purchaser.] — A pur- 
chaser of goods from one wlio has 
lought them from a bailiff who sold 
iheiu under a chattel ratgo. as autho- 
‘Isod by the terms of tho wairant 
ssued by the mtgee. to the sheriff, 
3 nt without obtaining tho order 
•equired by 1914 Statutes, e. 4, s. 4, 
las as against such intgoe. a right to 
he goods & may recover dances 
igainst such iritgec. & the sheriff 8l 
jalUff for any interference with his 
loesesslon. — Lipse v v. Royal Bank 
)F Canada, [1919] 2 W. W. R. 979 ; 
7 11 T.. rr .545. — CAN. 


1 Leave d* licence— Mortgagor stand- 
ing by d: permitting sale.] — Pitt’s wife 
procured deft, to indorse a note made 
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Sect. 2. — JRif/hts of grantee : Sub-sect. 2, C. ; sub-sects. 
__ A. (a).'] 

k ailinnation of the sale on the part of pltf. ; 
(2) the matter should be referred back to the 
referee on the footing of the sale itself being 
wrongful. — Wallis v. Sayers, [1890] W. N. 120 ; 
6 T. L. B. 356, C. A. 

Annotation : — Xentd* Spalding v. Oamage (1918), 36 H. P. C. 
1 01 . 

SeCf also. Sect. 1, sub>sect. 3, ante. 


Sub-sect. 3, — To Behove and Sell. 

See 1882 Act, s. 13. 

786. Goods seized In public street — Removal to 
grantee’s premises — Sale after five days.] — A horse 
& carriage were seized, under a bill of sale, in a 
public street & at once removed to premises of 
the grantee, & after five days were sold by him : 
^HeXd : the seizure in the street was lawful, &, 
in the absence of actual damage arising from the 
removal within the five days, no action would 


lie,_,0*NEiL V . City & County Finanoe Co. 

(1886), 17 Q. B. D. 234 ; 56 L. T. 408 ; 34 W. B. 

645, D. 0. 

787. Removal within five days—Wlth grantor’s 

consent.]~-1882 Act, s. 13, is for the benefit of 
grantors only ; & where goods are seized & removed 
by the grantee, with the grantor’s consent, within 
such period of five days, the grantor’s landlord 
has no right of action against the g^ntee owing to 
such removal. — Lane v. Tyler. (18o7), 66Jb.J. Q. B. 
461, V. C. 

Annotation : — Apprvd. Tomlinson v. Consolidated Oedlt & 
Mori^ago Corpn. (1889), 24 Q. B. D. 135. 

788 . To avoid distress.] — ^Where a 

tenant of pltf. had given defts. a bill of sale over 
his furniture, & defts. seized the furniture under 
their bill of sale, k, within five days removed it by 
the authority of the tenant, with the intention of 
preventing pltf. from distraining for rent then due : 
— HeM : pltf. had no cause of acrion in respect of 
the removal of the floods within five days after 
the seizure under the bUI of sale. — Tomlinson v. 
Consolidated Ckedtt & Mortgage Corpn. 


by her for the price of furniture, 
to carry on a boarding liouso, & 
executed to deft, a chattel nitge. 
under seal In her own name on tlie 
furnltiii'e. The rent beinflf in arroar & 

i iart of the mtfire. money overdue, the 
andlord distrained & deft, enforced 
his mtf?e., pltf.’s wife assenting, the 
balance after payment of rent & mto. 
being handed to her. Pltf. sued deft, 
in trespass & trover : — Hemhle : the 
wife standing by & permitting the 
a^e, was some evidence under the 
plea of leave & license.— H alpenny 
w- P knnock (1873). 33 U. C. R. 229,— 
CAN. 

m, Mutual mistake of fact — 

Acquiescence.} — When a mtgcc., In 
seizing the goods over which he holds 
security, takes goods pointed out to 
him by the mtgor., which the latter 
hellevoH to bo, though in fact they are 
not, included in the security, it is a 
mutual mistake of fact, & does not 
amount to leave & licence by the 
mtgor. A subsequent purchase by the 
mtgor. from the riitgee. of part, of 
the goods improperly seized Indicates no 
more than a continued ignorance by 
the mtgor. of his rights, not an 
acquiescence In the seizure. — H urret 
V. Bank op New Sottth Wales (J«82), 

1 N. Z. L. B. C. A. 115.— N.Z. 


PART VII. SECT. 2, SUB-SECT. 8. 

n. Hiyhi of entry — For removal of 
goods mortgaged.] — The grantees, under 
a bill of sale, after default, may enter 
upon the premises of the grantor 
for the purpose of removing the 
property covered by the bill of sale. 

Where the grrantnr ocfuiples a lease, 
the grantees are entitled, for the 
purposes of entry, to all the rights that 
the grantor enjoyed. — Boston Marine 
Insuranoe Co. v. Lonoard (1»94), 20 
N. S. R. 387. -CAN. 

o. Removal of live stock — Duties of 
mortgagee.] — Where a chattel mtgee. 
of live stock knows at the time ho 
makes a seizure under his mtge. that 
he will require to obtain the pemiis- 
Sion of the sherliT to sell the cnattela, 
he should not remove them when the 
owner has feed for them, but should 
put a man in possessioD until he 
obtains such permission, & he will not 
be aUowcd the additional costs of 
Kjmovlng the chattels & keeping them 
In a livery stable. In this case : — Held : 
the mtgee. was only entitled to the 
costs of tvrenty-ono days’ possession 
although nearly l,hree months had 
elaps(?d between seizure & sale owing 
to the neoesHlly for obtaining the 
sheiiff’s permission to sell. — Marshall 


V. SiQER (1916), 34 W. L. R. 803 ; 
10 W. W. R. 918.— CAN. 

p. Seizure- conditum precedent to sale.] 
— Defts. gave pltf. a bill of sale 
over certain personal property to 
secure a sum of money advanced to 
defts, by pltf. The hill of sale con- 
tained a condition that in case of 
default it should be lawful for pltf. 
to enter & seize & take possession of 
the property secured by the hill of 
sale & sell same. Pltf. exercised his 
power of sale, but owing i o no fault of 
pltf. the sale went off. Pltf. then sued 
defts. on bonds given by them as 
collateral security for repayment of the 
amount seouix'd by the bill of sale. 
At the trial there was no finding as to 
whether pltf, had seized before solo, & 
in the absence of this finding defts., 
appealed against a cleeislon giving 
Judgment for pltf. - Held : in order 
to make good the alleged sale, seizure 
In accordance with the conditions of 
the bill of solo was indisponsahle, & 
as there was no proof that the provision 
08 to seizure hefoie sale hud boon 
complied with, there must he a now 
trial. — Williamson v. Tait (1893), 19 

V, L. R. 3.— AUS. 

r. Kxe.rv.i-se of pouer of sale — 
Duty of mortgagee to use due care rf’ 
diUgcTwe — To prevent sale at under- 
value.] — If for want of duo care & 
diligence the mtgee. docs not realise 
on a sale of the property what might 
have been received on it, he is lioblo 
for the full value of the properly sold. 

A chattel mtgee. anting under his 
powers seized & sold to his father, goods 
mortgaged to him. The sale was 
effected privately & imknown to the 
mtgor. : — Held : the purported sale 
was a collusive arrangomont & the 
inigor. was entitled to recover damages. 
— Grimes v. Gauthier (1908), 7 

W. L. U. 485 ; 1 Sask. L. R. 54.— CAN. 

B. .3 — Deft, having 

seized under his cliattel mtge., sold 
two days after seizure. The speed was 
caused by the fact that rent would be 
due on the day following sale : — Held : 
the ndgeo. standing In a fiduciary 
character should have taken all reason- 
able means to prevent a sacrifice, & 
them should have been at leasl- five 
days’ notice of sale. — Wood v. Detloh 
(1909), 14 O. W. R. 192.— CAN. 

t. j — jji 

of his power of sale, a lulgoc. of 
chattels Is bound mei*ely t-o act in good 
faith &; avoid conducting the sale 
proceedings in a manner so recklessly 
improxidcnt as to sacrifice the goods 
by sale at an uiideiwaluo. — British 
C oi.UMniA Land & iNVESi’MifiNT Agency 


r. ISHITAKA (1011), 20 W. L. R. 308 ; 
1 W. W. R. 549 ; 45 R. C. R. 302.— 

CAN. 


V. .] — A intgei^ in 

possession who sells mortgaged goods 
in a reckless & Jinprovidont maimer 
is liable to account not only for what 
he actually receives, but for what ho 
might have obtained had ho acted 
with proper regard for the interests of 
the mtgor. — R ennie r. Block (1890). 
26 S. C. R. 356.— CAN. 


w. - PJxpenaes of 

realization.] — It is the duty of a mtgee. 
when lealising the mortgaged property 
by solo to behave in conducting such 
realisation as •’ reasonable man would 
behave in the realisation of his own 
property, so that the mtgor. might 
iTcoivo credit for the fair value of the 
property sold. But such a doctrine 
I’ceognisos us a necossaiy corollary tlie 
right of the mtgee. to tieut the reason- 
able expenses of such realisation as a, 
di^duotion from the amount realised, 
&, unless that is done the sale piicii 
does not truly represent the value of 
the property sold because it is a 
siun which the owner could not 
liave obtained for it without paying 
the necessary costs of roallsatlon. — 
McHugh (Felix A.) v. Union Bank of 
Ganapa, McHugh (Thomas ]».) v. 
ITnion Bank of Canada, [19131 A. G. 
299; 29 T. L. R. 305, P. G.— CAN. 

X. Whether adver- 

tisement of sale, adequate.] — Pltf. who 
was a tenant of deft, executed two 
chattel mtges. in favour of deft, as 
Hceiirit y for the rent of his farm & for 
advances made by the firm of A. & R. 
of which deft, was a partner, Pltf. 
not being able to repay the amount 
duo, deft, seized & sold the goods com- 
prised in the chattel mtges. In an 
action to recover damages for con- 
version of the goods pltf. contended 
that the amount duo to deft, was 
trilling compared with the value of 
the goods sold, & that the sale was not 
adequately advertised : — Held : deft, 
was justified in selling the goods, but 
pltf. was entitled to damages by reason 
of the sale not having been adequately 
advertised. — Neal v. Rogers (1911), 
19 O. W. R. 873 ; 2 O. \V. N. 1482.— 
CAN. 


y, — Pltf., a 

chattel mtgor., sued for damage is, 
alleging the sale by the migeo. had 
been improvident & not adequately 
advertised : — Held : deft, was not 
liable as the sale had been duly 
advcitisod in throe local papers & 
carried out by an <«perlencod firm 
of auctioneers. — O’N eil r. Ed wards 
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(1889)) 24 Q. B. D. 186 ; 88 W. R. 118 ; 0 T. L, R. 
64 • sub nom. Tomkinson v. Oonsoudated 
Cbbdit & Mobtqagb Corpn., Ltd., 62 L. T. 102 ; 
64 .T. P. 044, 0, A. 

Chattels in hands of receiver or trustee In bank- 
ruptcy ISTos. 780, 781, cifitCt 

Vaficilty of power of sale — Whether bill In 
statutory form,]— See Parfc V., Sect. 2, sub-sect. 6, 
0, arUe. 


SoB-sKCT. 4 . — ^Against Third Parties. 

A. On Disposal of Chattels hy Grantor » 

(a) Before 1878. 

789. Priority according to date of execution.] — 

A non-trader gave, on Feb. 10, 1870, a bill of 
sale of goods to A., as security for advances, & 
on Feb. 28, a second bill of the same goods to P. 
as security for advances. P. having no notice of 
A.*s bill. On Mar. 2 A. registered his bill, & on 
Mar. 18 P. registered his. Neither having been 
repaid, on Mar. 21 P. took possession under his 


bill, A; in spite of a notice of A.’s claim sold the 
goods. Between the seizure & the sale, debtor 
commtted an act of bkpcy., &; was adjudicated 
bkpt. : Held : P, had not acquired cmy priority 
over A. since A.*s legal title to the goods was 
complete as against P. without taking possession. 
— Be Middleton, Ex p, Allen, Sx p. Page 
(1870), L. R. 11 Eq. 209 ; 40 L. J. Bey. 17 ; 19 
W. R. 274. 

790. Goods sold by grantor — Claim by grantee 
before time for payment.]— A., by deed, dated 
Sept. 28, 1846, conveyed ^oods to B. absolutely, 
subject to a proviso that if he should pay to B. 
the sum secured on Mar. 22, 1850, or any earlier 
day, after receiving from B. fourteen days’ notice, 
& should pay the interest meanwliile half-yearly, 
then the conveyance should be void. By the deed 
it was also agreed that, until default in payment 
of the principal as before specified or of the interest 
after notice to pay, A. should be allowed to hold & 
enjoy the goods. No notice for eai’lier payment 
was given, nor any notice for payment of the 
interest, & A. continued in possession of the goods 


(1913), 25 O. W. R. 292 : 5 O. W. N. 
348.— CAN. 

2 . Sale hy auction on instructions 
from mortgagor — Mortgagee acting as 
auctioneer — Fraudulent bidding. ] — A 
Bale of mortga^d chattels by the 
mtgoo., acting as auctioneer under 
instructions from the mtgor., is a sale 
by the mtaeo. at the request of the 
mtgor., Sc if articloB are knocked down 
at puch Bale to the mtgor., then, 
whether he paya cash or Is ^von credit 
for the price, the property reveata in 
him os purchaser. 

If the mtgor.’s bid is, to the know- 
lodge of the mtgee., a sham for the 
purpose of buying in, then, the sale 
being without reserve, there is a fraud 
on other bidders. The rntgee. cannot 
"•ontend that there was no real sale, 
as that would bo setting up hia own 
fraud . — lie Christie (1901). 19 
N. Z. L. R. 6ir).— N.Z. 


a. Mortgagees bidding in at sale — 
Payment of arrears <£• wages on tak- 
ing jtosaca^n — Bights of mortgagor. 1 — 
Mtgecs. put up stock-in-trade of a 
business for sale under their mtgo,, 
bid it in & took possession with the 
assent of the mtgor., paid off arrears 
of wages & rent, & carried on the 
business with the intgor. in their 
employ for some months. In an 
action by the mtgor. to avoid the sale : 
— Held: ( 1 ) it was void & the pro- 
perty could be redeemed ; ( 2 ) in the 
taking of accounts the mtgor. could 
not be charged with arrears of wages 

{ juld by tlie mtgees., ibis payment 
laving not been previously expressly 
assented to by the mtgor. ; (3) a sum 
stated by tlie mtgees. to be the value 
of the goodwill for the purposes of an 
amalgamation scheme oetweon them 


amalgamation scheme between them 
Sc another co., could not bo chafed 
against them in the accounts. — vAn 
VOLKKNBUBQ V. WESTERN OANAIUAN 

Ranciung Oo. (1898), 6 B. C. R. 284. — 
GAN. 


\t. Who may restrain sale — Simple 
contract creditor,] — Pltf. moved to con- 
tinue, till the trial, an interim injimc- 
tlon restraining dofts. from seizing & 
seUing under a oh at tel mtge. the goods 
of a lliTU alleged U» bo indebted to 
pltf, Pltf. sued on behalf of himself 
& all other creditors of the llrm, & did 
not allege insolvency, but grounded 
his action upon the allegation that the 
proposed seizure Sc sale would create 
an unjust prefei*onoe :—Ileld : a simple 
contract creditor, even suing in a class 
action, cannot invoke the aid of the 
ct. to restrain a chattel intgeo. from 
realising upon his * security, unless 
alle^g more than tbls pltf. alleged 
without satisfying the ct. that the 


olrrumstances indicated some infrac- 
tion of the statutes relating to pre- 
ferences ; & the ct. will not, upon such 
an application, take the aocoimt, nor 
I'cstmfu realisation by a solvent 
creditor upon his mtge., except upon 
at least primd facie proof of invalidity. 
— Bassi V. Sullivan (191 i ), 32 O. L. Jt. 
14 : 18 D. L. R. 452 ; 7 O. W. N. 38 ; 
20 O. W. R. 813.— CAN. 

0 . Second mortgager — DeM of 

first mortgage satisfied.] — Aug. 29, 
1905, B. mortgaged to S. the goods & 
chattels std. out in the mtgo. which 
also provided that all goods & chattels 
which might thereafter bo taken & 
brought into stock or posscsslou of the 
mtgor. during the currency of the 
mtge., or any renewal thereof, should 
at once become mortgaged without/ 
any fresh insirumeiit being executed 
foi* that purpose, to secure to S. an 
amoimt for future advances not to 
exceed 14,000. On Aug. 28, 1905, B. 
mortgaged to pltf. the same goods & 
chattels to secure the sum of 36 , 050 , 
but, by agreernout between the parties, 
the mtge. to deft.. S. was to be con- 
sidered a tli*st charge to the extent of 
84,000. From Aug. 29, 190.5, until 
•Tan. 7, 1907, deft. B. paid to deft. S. 
all the money he received dally from 
the sales' of the mortgaged goods, 
averaging about 84,000 per month, 
without any special appropriation 
being made of such paynients. Sc, the 
amount so paid w'ould be more than 
sufficient to satisfy the mtge. debt. 
Pltf. applied to continue injunction 
restraining S. from sclUug goods of B., 
referred to in the chattel mtge., imtil 
the trial : — Held : pltf. was entitled 
to the relief asked for.- McDonald r. 
SOKAROE (1907), 5 W. L. R. 324.— CAN. 

SeVt further. Sect. 1, sub-sect. 1, ante. 

d. Loss of right to sell — Repudia- 
tion of mortgage.] — H. & I. being 
Indebted to a bank, arranged with 
pltf. T., the bank’s agent at H., where 
the debt arose, that in order to secure 
same a mtge. should bo given to him 
& the other pltf., the bunk’s general 
manager in Canada. T. had no 
express power to bind the bank to take 
this security, & his co-pltf. was at the 
time absent from the country, & 
ignorant of the transaction. A mtge. 
was accordingly draw'ii up, dated 
June 22, I 867 , & purported to be 
made between H., 1., and S., of the 
llrst part. Sc. pltfs., as trustees for the 
bank, of the Hocond part, rooiting that 
the parties of the first part were 
indebted to the bank in certain bills of 
exchange. Sc witnessing that H. in 
consideration, etc., assigned to pltfs. 
the household furniture in his residence. 


with a proviso that the mtgo. was to 
be void on payment by parties of the 
first part of the bills of exchange. On 
the ct. of directore In England being 
apprised of the transaction both by 
'r. Sc his co-pltf., they at once repudi- 
ated it. Sc on Aug. 22 following wrote 
distliictly to that effect ; &: when 
their letter reached him, on Sept. 6 , 
the goods were still in H.’s possession, 
Sc uothing had been done under the 
mtge. beyond reeordlng it. On Sept. 7 
T. resigned his position in the bank, 
& on Sept. 16 deft, ’a execution against 
the goods of H. & I. was placed in the 
sheriff’s hands. In the following Oct. 
the bank instructed T.’s successor to 
realise the security : — Held : the bank 
by their repudiation of the mtge. had 
lot in deft.'s execution, & their subso- 
il ueut ratification of T.’s acts Sc 
adoption of the security could not 
defeat the writ. — Taylor v. Ainslie 
(1868), 19 O. P. 78.— CAN. 

Application of proceeds of sale, sec 
sub-sect. 6 , post, 

PART VII. SECT. 2, SUB-SECT. 4. 

-A (a). 

790 i. Goods sold by gratUor — Oratdor ^ 
in apparnd possession — Purchaser uiifi - 
out notice.] — ^A farmer conveyed his 
grow'iiig crops by an absolute deed. 
After harvest, he, being in possession 
as apparent owmor, sold a portion to 
a purobasor ignorant of the previous 
conveyance : — Held : the second sale 
passed no title as against the grantees 
under the deed. — Mueller v. White 
(1877), 3 V. L. R. 92.— AUS. 

790 ii. - — — Not in ordinary course of 
business — To pay out distress for rcrU,] 
— A bill of sale of stock-in-trade on 
the premises was executed by W. in 
favour of A. to secure repayment of a 
loan. The bill of sale was dated 
July 4, 1876, & duly reristered. On 
Nov. 17 the grrantor’B landlord dis- 
trained for rent, & seized the stock. 
Applt., at the request of the grantor, 
agreed to advance the amount of the 
landlord's claim in consideration of the 
sale to him of a chattel then on the 
promises forming part of the stock. 

A sale note was given Sc the chattel 
marked with applt. ’s initials, who 
thereupon paid the landlord’s claim. 
On Nov. 22 the mtgoe. A. assigned the 
bill of sale to resp. ; on the 23rd applt. 
demanded the chattel from a bailiff, 
who had taken possession for rospt. 
under the bill of sale ; this was twice 
refused, & he gave notloo to resp. that 
the ohatt/ol was his property, & 
oautioned him against selling it. He 
did sell it. No demand had been made 
on the tutgor. by resp. for the amount 
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until Dec. 13, 1849, when he became bkpt., & 
defts., his assignees, then took possession of the 
goods & sold them on Feb. 19, 1850. B. had 
previously assigned the goods to pltfs. ; — Held : 
although the right to the possession of the goods 
was vested in A. until Mar. 22, 1850, defeasible by 
non-payment of the principal & interest according 
to the provisions of the deed, yet the sale of the 
goods before that day put an end to the term, & 
She assimees had thereby been guilty of a con- 
version for which pltfs. were entitled to maintain 
trover. — ^F enn v, Bittleston (1851 ), 7 Exch. 
152 ; 21 L. .T. Ex. 41 ; 18 L. T. O. S. 197 ; 156 
E. K. 895. 

AnnotaUons : — FoUd. Brleriy v. Kendall (1852), 17 Q. B. 

937 ; Lettfi v. Whitmore (1852), 18 L. T. O. S. 264. 

Diitd. Spackman r. Miller (1802), 12 C. B. N. 8. 650. 

Retd. Nyborfir v. Handelaar, [1802] 2 Q. B. 202. Mentd. 

Donald t?. Suckling (1866), 7 B. & S. 783 ; MiiUlner v. 

Florence (1878). 3 Q. B. D. 484 ; Whlteley r. Hilt, [1018] 

2 E. B. 808. 

701. Bankruptcy of grantor — Before claim by 
grantee — Under bill of sale given by way of in- 
demnity.] — A. by indenture, reciting that B. had 
mortgaged to C. certain premises to secure a sum 
of £400 advanced by 0. to A. that A. had agreed 
with B. to execute an effectual indemnity against 
the payment of that sum & interest, did grant, 
bargain, sell, A assign to B. a certain messuage, 
& ^so, secondly, certain household furniture, 
goods, & chattels specified therein, to have, hold, 
receive, & take the furniture & other effects unto 
B, for her own use, subject to the trusts & provi- 
sions, & with the powers thereinafter contained ; 
the trusts were, that the effects should be a protec- 
tion, defence, & indemnity to B. against the pay- 
ment of the £400 ; & that for that purpose, in 
case B. should at any time be called upon to pay 
that sum, or any part thereof, etc. then it should 
be lawful for B. immediately to enter & take 
possession & sell the effects. Before B. had been 
called upon to pay any part of the £400 A. became 
bkpt., & his assignees took possession of the 
goods & sold them : — Held : A. was entitled to 
recover their value in an action of trover. — Letts 
r. Whitmore (1862), 18 L, T, O. S. 251. 

792. Unregistered bill — Followed by registered 
bill to third party — Goods seized by holder of first 
bill.] — ^A., in consideration of an advance of £060 
made to him by B. & C., by deed in the form of a 
mtge. assigned to them all the goods, chattels, 

& effects upon Ids farm & promises, to secure 
repayment of the advance, with power to the 
mtgees., on default, to .sell at their discretion &- to 
pay over the surplus to A. B. & C, took posses- 
sion under the deed, which was not registered, 

& sold the goods by auction. D. after B. &> O. 
had taken possession entered under a subsequent 
bill of sale, duly registered, & paid out a claim of 
the landlord for rent : — Held : (1) B. & 0. having 
perfected their title by taking possession under 


their mtge., had a right to sell, & they were not 
responsible to D. for any default in the mode of 
conducting the sale ; (2) D. could not recover 
against B. & C. the siun paid by him to the land- 
lord, as money paid to their use. — ^Maboham v, 
Sharpe (1864), 17 0. B. N. 8. 443 ; 4 New Rep. 
332 ; 34 L. J. 0. P. 19 ; 10 L. T. 870 : 10 Jur. N. 8. 
989 ; 12 W. R. 1067 ; 144 B. R. 179. 

Oonid. Johnson r. Dlproae, [1893] 1 Q. B. 
512. Hamsdou t?. Lupton (1873), L. R. 9 Q. B. 17 ; 

Re Barrand* p. Cochrane (1876), 3 (jh. D. 324. Msiltd. 
Reeves v. Watts (1866), L. R. 1 Q. B. 412 ; Simmons v. 
Woodward, [1892] A. C. 100 ; Wray v, "Wray, [1905] 2 
Ch. 349 : Re Smith, Johnson v. Brlght-Smitn, [1914] 1 
Oh. 937. 

793. Followed by execution.] — In 

an interpleader issue between claimant under a 
bond fide bill of sale duly regist/cred & an execution 
creditor of the assignor, the latter cannot set m) a 
rior bill of sale to a third party, also bond fide, 
ut void as against execution creditors for want 
of due registration under 1854 Act, s. 1. — Edwards 

V, English (1857), 7 E. & B. 604 ; 20 L, J. Q. B. 
193; 29 li. T. O. S. 89 ; 3 Jur. N. 8. 934 ; 6 

W. U. 507 ; 110 E. R. 1366. 

Annotations: — Consd. Sniole v. Burr (1872), L. R. 8 C. P. 
64 ; Richards v. Jenl^s (1886), 17 Q. B. D. 544. R^. 

Re Barrand, Ex p. C5ochrane (1876), 3 Oh. D. 324 ; Chap- 
man V. Knight (1880), 5 O. P. D. 308 ; Lyons v. Tucker 
(1881), 6 Q. B. D. 660 ; Re Toomer, Ex p. 6laiberg (1883), 
2.3 Oh. D. 254 : Pcako v. Carter. [1916] 1 K. B. 652. 

794. -.] — Deft, made a bill of 
sale of his goods to 8., which bill of sale was not 
registered. Afterwards deft, made another bill of 
sale of the sale goods to IT., which bill of sale was 
registered. Execution liaving issued against deft., 
the goods still remaining in his possession, 8. & H. 
both claimed the goods, & an order was mode by 
which the execution creditors were barred, & the 
proceeds of the goods ordered to bo paid to H. ; 
—Held : the ortler was right, & 8. could not, in 
the circumstances, set up against H. the prior 
unregistered bill of sale. — Richards v, James 
(1867), I.. R. 2 Q. B. 285 ; 8 B. S. 302 ; 36 
L. J. Q. B. 116 ; 10 L. T. 174 ; 15 W. R. 580 ; 
sxibseqmnt proceedings, sub nom. Re Richards v. 
James, Spark v. Jambs, Ex p, Hollingsworth, 
16 L. T. 672. 

Annotations: — Folld. BogbJo v. Fenwick (1871), 24 L. T 
68. Distd. Hunter r. Turner (1876), 32 L. T. 550 ; Payne 
V. Cales U878), 38 L. T, 355. Folld. Chapman v. Knight 
(1880), 5 C. P. D. 308. CoDSd. Lyons v. Tucker (1881), 

6 Q. B. 1). 660 ; Re Artistic Colour Co., Ex p, Fourdriuler 
(1882), 21 (Jh. I). 510. Refd. Re Nurse, Ex p, Foxley 
(1868), 17 L. T. 623 ; Rarnsden v, Lupton (1873), L. R. 9 
Q. B. 17 ; Moux v. Jacobs (1875), L. H. 7 H. L. 481 ; 
Re Barrand, Ex v. Cochrane (1876), 3 Ch. D. 324 : Re 
Toomer, Ex p. Blaibcrg (1883), 23 Ch. I). 254. Montd. 
Re O’Sullivan, Exjt. Ferd Bailer (1892), 66 L. T. 619. 

See, also, cases in Part VI., Sect. 2, ante. 

796. Followed by bankruptcy.] — 

A., by an unregistered bill of sale, assignee! all his 
property to 0. By a subsequent registered bill of 
sale he assigned the same property to B. A. filed 
his petition for liquidation, & a trustee was ap- 


due under the bUl of sale : — Held : as 
the property In the chattel was In 
reap, by virtue of the bill of sole, & 
the sale to applt. was not in the 
ordinary way of trade, & as no facts 
were disclosed which would estop 
reap, from setting up his right of 
property as against applt., resp. was 
entitled to judgment. — Hunt v. Stkau- 
MAN, 2 J. 11. N. B. 279.—N.Z. 

790 iii. Assiffnment on swearing 

ovi of jail,] — Pltf. held a bill of sale of 
a piUx of oxen from M., the owner, who 
continued in possession, the bill of sale 
being duly rccoidcd & uphold as valid 
by the jury. After making the bill of 
sale, M. was ari*oHto(l at tho suit of 
doft., 6c, oil swearing out of Jail, 


assigned the oxen to deft., who sold 
theiii at auction to W. ; whereupon 

S ltf., under a writ of replevin against 
oft., took the oxen out of tho possos- 
slon of W., who was no party to the 
suit. Bltf. having obtained a verdict, 
tho ct. set- the verdict aside with costs. 
— FiiASEU V, Bruce (1878), 3 R. & O, 
61.— CAN. 

f. After -acquired property — Property 
disposed of by grardor when acquired 
— By bill of sale ,] — Tho grantee, 
by bill of sale, of after-acquired pro- 
perty, cannot at law. retain it agauist 
the grantee by a hill of sale executed 
after such property has been acquiriul, 
& befoit) the first granl^^ bus done 
anything to complete his title at law. 


An act of tho first grrantee, after 
the second bill of sale, will not have 
relation back. — H enry v. Miller 
(1877), 3 V. L. 11. 293.— AUS. 

g. Failure of consideration for first 
mortgage — Subsequent mortgage opera- 
tive ,): — Where a stock mt^. is exe- 
cuted on condition that the mtgw. 
shall Indorse a promissory note, which 
ho afterwards refuses to do, tho pro- 
peity revests in tho mtgor. without 
the necessity for I'eassignment, Sc a 
subsequent migo. over tho same sheep 
comes into operation. — Synnot v, 
Ettershank (1877), 3 V. L. R. 136. 
— AUS. 
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pointed. B. then claimed the goods under liis 
registered bill of sale from the trustee, but the 
coimty ct. judge decided that as between 0. & B. 
all the property in the ^oods passed to C. by his 
prior security, h as nothing passed to B. under his 
bill of sale, & as C.’s bill of sale was void against 
the trustee, the trustee was entitled ; — Held : 
after the petition C/s security was gone, & B. 
having a good bill of sale was entitled against the 
trustee . — Be Barrand, Ex p, Cochrane (1876), 
3 Ch. D. 324 ; 46 L. J. Bey. 122 ; 34 L. T. 060 ; 
affd. 8vb nom. Be Barrand, Ex p, Leman, 4 
Ch. D. 23, C. A. 

AnmUUiona : — FoUd. Be Cross, Ex j). Pay no (1879), 11 

(Jh. D. 639. Oonsd. Lyons v. Tucker (1881), 0 Q. B. D. 

690. Reid. Crawcourv. Halter (1881), 18 Ch. I). 30. 

796. .] — A. executed a bill of 

sale to B., which bill of sale was not registered. 
Subsequently he executed a bill of sale of the same 
property to C., which bill of sale was registered. 
On the following day, C. took possession under his 
bill of sale & adveHised the property for sale. 
After the seizure, but before the sale, A. filed a 
petition in bkpey., & a trustee was appointed. 
C. sold the goods, & after satisfying his own claim, 
paid over the balance to the trustee. B. brought 
an action for illegal seizure & sale of goods assigned 
1.0 him against C., & claimed the amount owing to 
him by A. : — HeW. : C.’s seizure was illegal &; gave 
B. a good cause of action against him, which A.’s 
bkpey. did not take awav. — Payne v. Cales 
(1878), 38 L. T. 355. 

797. .] — The fact that a bill 

of sale is set aside as void against the tnistee in 
bkpey. of the grantor does not entitle the trustee 
to stand in the place of the grantee, & thus acquire 
priority over the grantee under a valid bill of sale 
subsequently executed by the grantor . — Be Cross, 
Ex p. Payne (1879), 11 Ch. D. 639 ; 40 L. T. 663 ; 
27 W. K. 808, C. A. 

AnnoUilmna : — Reid. Lyons v. Tucker (1881), 6 0. H. 1). 

(560. Mentd. He Kmery, Ex p. Chief Oflioial Keceiver 

(1888), 37 W. R. ‘21 ; SanguluctLl v. Htuekey's Hanking 

Co., [189rq 1 Ch. 170. 

798. Successive bills to same grantee — Last 
bill registered — Bill to third party prior to execution 
of registered bill.] — A. renewed bills of sale on his 
goods to pltf. from time to time, so as to evade 
the necessity for registration under 1854 Act, & 
after seizure by the sheriff on a judgment against 
A., pltf. duly registered his la.«4t biU. Before' the 
execution of such last bill, but after that of pltf.’s 
previous bills, defts. had, without pltf.’s know- 
ledge, obtained & registered another bill of sale 
from A. On an interpleader issue ; — Held : pltf. 
was entitled to the goods, notwithstanding defts.’ 
previously registered bill of sale. — Hunter v. 
Turner (1875), 32 L. T. 556 ; 39 J. P. 662 ; 23 
W. R. 792. 


irseci*. 


....K 4 . 1 jurmer, ran VI., 

sub-sect. 1, ante, 

party — Set up by execu- 
tion cr^tor~-To defeat vaUd bill to claimant.]— 

In ^ interpleader issue, to try whether certain 
goods w^e, at the time of the seizure thereof by 
the shenff under a writ of execution, the goods of 
claimant, claimant proved a valid bill of sale to 

• — Held : it was competent for 
the execution creditor to doUmt claimant’s title 
by proving a prior bill of sale to a third party.— 
Gadsden v. Barrow (1864), 9 Exch. 514 : 23 

T T 1 O <1 . TTT tl - _ 


Annoiati^: — ^Id. KdwardH v. EiigliHh (1857), 7 E. & B. 
504 ; Richards r. Jenkins (188(5), 17 Q. B. 1). 544. Mentd. 
Green '*’• ^teyous (1^7), ‘2 11. &; N. 140; Nicholson r. 
C^per (1858), 31 L. T. O. H. 184 ; Shitiglcr r. Holt (1801), 
7 H. & N. 65 ; l>eako v. Carter, [1910J 1 K. B. 05*2 ; Daniel 
V. Rogers. [1918] 2 K. B. 228. 

800. Grantee of unregistered bill — Right to set 
up later bill to third party — ^Against trustee in 
bankruptcy.] — In trover by assignees of bkpt., deft., 
who claimed under an invalid bill of sole, was not 
allowed to set up a subsequent bill of sah* to a 
third party, who himself had not set it up, & who, 
even if he were the true owner, would be defeated 
by bkpt.’s reputed ownersliip. — Nicholson v. 
Cooper (1858), 3 H. & N. 384 ; 27 L. . 1 . Ex 393 ; 
167 E. R. 519. 

Annotatimia : — Reid. HoUingBwoi*th i\ Wliite (1802), 0 L. T 
OOi: He Barrand, Ex 7>. Cochrane (1870), 3 Cli. D. 324.’ 
Mentd. Bath v, Sutton (1858), 27 L. J. Ex. 388. 


(b) After 1878. 

See 1878 Act, s. 10. 

801. Consolidation — Bill of sale & security over 
other property of grantor.]— The doctrine of con- 
solidation of mtges. does not enable the gi»antee by 
a registered bill of sale of goods seized under a 
fl. ja. to tack a prior mtge. of other properly of 
the grantor, & claim that the surphis proceeds of 
the goods, aft«r discharging the sum secured by 
the bill of sale, shall be applied in satisfaction of 
the prior mtge,, so os to defeat the right of the 
execution creditor to such surplus. — Oheswohth v. 
Hunt (1880), 5 0. P. D. 266 ; 49 L. .1. Q. B. 507 ; 
42L. T. 774; 44 .T. P. 605 ; 28 W. R. 815, D. C. 

.] — See, generally. Mortgage. 

802. Sale by grantor — In ordinary course of 
business.] — Claim, that pltfs. were liolders of a 
bill of iile duly registered, comprising all the 
growing crops & all the goods, chattels, & effects 
which then were or thereafter should be on or 
about the farm & premises of S., farmer, & that 
deft, wrongfully deprived pltfs. of the use & pos- 
session of twelve quarters of wheat comprised in 
the bill of sale. Defence, that pltfs. suffered S. 
to have the possession of the goods, to hold 
himself out as having not only the possession but 


PART VII. SECT. 2, SUB-SECT. 4. 

-A (b). 

802 i. Hale by grantor — In ordinary 
course of buaineaa — Question of fact. 
Deft., a farmer, executed a chattel 
mtge. to M., whereby ho ossigued all 
the goods, chattels, & property men- 
tioned in a schedule, Sc also any Sc all 
the property that might tliereafter 
be bougnt to keep up same, in lieu 
thereof Sc in addition thereto, either 
by exchange or purchase. The instru- 
ment also contained a proviso that 
deft, should remain in possession of the 
mortgaged property until default, with 
power to use same in the ordinary way 
while BO in possession, but with full 

S ower, right, Sc authority to M. to enter 
; take possession of the property in 
ease of default of payment, or on the 
deatli of deft., or in the event of the 
sehEure of tho property at the suit of 

J. — VOL. VII. 


any ore<litor, or in the event of deft, 
disposing of or attempting to disi)ose 
of or make away with said property 
or of any port thereof without the 
written consent of M. Included in the 
property mortgaged was a stallion, 
which a few months after the execution 
of tho mtge. Sc before any default on 
the part of deft., but without the 
written oousent of M., ho exchanged 
with pltf. for a horse belonging to him. 
After the exchange pltf., having dis- 
covered that the stauion was covered 
by the mtge., attempted to avoid the 
transaction seudlug the stallion back 
to deft. & demanding the return of his 
own hors^ which deft, refused to 
deliver : — field : (1) as the mtge. must 
be taken to oontain the whole contract 
entered Into between deft. Sc M., effect 
oould not be given to a mere verbal 
lioonso, which preceded the mtge. Sc 
was not in harmony with many of its 


provisions ; (2) it was a condition of 
the mtge., & tho Intention of tiie jiartlcs 
thereto, that defi. should be allowed 
to sell or exchange tho mortgaged 
property provided such sale or exchange 
was in the ordinary course of deft.'s 
business. Sc as whether this exchange 
had been in the onlinary course of 
deft. *8 business or not was a question 
of fact which had not becii passed upon 
by the ct. below, there should he a now 
trial to have that point determined. — 
MoPhkbson V. Moodv (1900), 35 

N. B. R. 51.— CAN. 

802 ii. Purchaser with 

notice. ] — A farmer who mortgages some 
50 or 00 horses may bo olassod as a 
dealer In horses Sc under the implied 
licence for the mtgor. to continue the 
business he may sell any number of 
the horses to iHtnd fide purchasers for 
value. 
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the propertv in them, & that he sold same to deft., 
who bought them in the ordinary course of busi- 
ness, & without any notice that they did not belong 
to S., that S. was suffered by pltfs. to carry on his 
business as a farmer & dealer in grain at the time 
of the sale, & it was the ordinary course of business 
of 8. in such business to maJce such sales : — Held : 
the defence was good, for the bill of sale by im- 
plication conferred a licence on the grantor to 
carry on his business & ^spose of the goods so as 
to ^ve a valid title to piu*chasers. — ^National 
Mercantile Bank v. Hampson (1880), 6 Q. B. D. 
177 ; 49 lu J. Q. B. 480 ; 28 W. B. 424, D. C. 
Annotation .^—Conid. Taylor v. M^Keand (1880), 6 C. V. I). 

368. PoUd. Walker v. Clay (1880), 49 L. J. Q. B. 660 ; 

Pa^e V. Fern (1881), 6 Q. B. B. 620. Befd. Joseph v. 

Webb, Joseph v. Lyons, Joseph v. Pldcock, Joseph v. 

Jones (1883), Cab. & El. 262 ; Musgravo v. Stevens & 

Bradbury (1883). Cab. & Kl. 38. 


803. — ~ ,1 — ^The grantor of a bill of 

sale, described in the instrument as an innkeeper 
& horse-dealer, in consideration of^a loan of £100 


assigned to pltf . by the bill all his personal property, 
including an “ entire horse called F., a cob called 
C., a pony called N.” The bill of sale contained 
a covenant that so long as the money should 
remain owin^ the grantor would not remove any 
of the premises from the messuage without the 
consent of pltf., & provided that until default in 
payment the grantor should hold, make use of & 
possess the premises thereby assigned. Subse- 
quently, & without the consent of pltf., the grantor 
sold the three horses, F., C. & N., at a public 


auction, where one of them, the cob, was pur- 
chased by deft. In an action of detinue brought 
by pltf. to recover the cob or its value from deft. : — 
Held : the object of the bill of sale being to enable 
the grantor to carry on his business, the sale of 
the horses, which must be taken to have been 
sold in the ordinary course of his business, was not 
a breach of the covenant, & the action was not 
maintainable. — W aiter v. Clay (1880), 49 L. .T. 
Q. B. 660 ; 42 L. T. 369 ; 44 J. P. 396, D. C. 
Annotation : — Befd. Taylor v. MoKeand (1880), 28 W. R. 628. 

804. Not in ordinary course of business — 

Purchaser taking in good faith.] — ^B., a trader, 
assigned to pltf. his stock-in-trade by a bill of 
sale with a proviso that until default in payment 
of the money advanced, B. should be entitled to 
make use of such stock without hindrance or dis- 
turbance on the part of the grantee. B. afterwards 
sold the goods to defts. by private contract, & 
absconded. The jury found that “ B. sold the 
goods fraudulently, & not in the ordinary course 
of his business,” but defts. did not know that, & 
bought the goods bond fide : — Held : upon the 
above finding, the verdict was properly entered for 
pltf., the right of the grantor to de^ with the goods 
being subject to the implied condition that the 
dealing should be only in the ordinary course of 
his business. — ^T aylor w. M‘Keand (1880), 6 
C. P. D. 368 ; 49 L. J. Q. B. 663 ; 42 L. T. 833 ; 
44 J. P. 784 ; 28 W. B. 628, D. C. 

Annotations .‘-^FoUd, Payne v. Fom (1881), 6 Q. B. D. 620. 

Befd. Musgrave v. Stevens & Bradbury (1882), 47 J. P. 

295 : Joseph v. Webb, Joseph v, Lyons, Joseph v, Pldcock, 

Joseph V, Jones, (1883), Cab. & El. 262. 


Held : the purchaser of two mares & 
their two colts was not a bond fide 
purchaser, the evidence tending to 
show that he had knowledge of the 
mtge. & that the transaction was 
intended to defraud the mtgees. — 
Cask TiiREsniNO Machine Oo, v. 
Goulkt (1914), 29 W. L. R. 811 ; 7 
W. W. R. 584.— CAN. 

k. Subject to Hen of unpaid 

vendors.] — Cvlaimants sold a co. a 
machine upon an order signed hy the 
00 ., the conditions of which were that 
the 00 . should pay a part of the price 
in cash & the balance in instalments, 
with interest on such instalments pay- 
able with the last of them, & that the 
title should not pass to the co. until 
the moneys payable by them under the 
order, as well as under any other orders 
which might bo given hy the co. to 
claimants, shouloT be paid. At the 
time of the commencement of the 
winding-up of the co., one instalment, 
the Interest, & a further sum for goods 
ordered after the first order, remained 
unpaid. The liquidator came into 
ppBsosBion of the machine, & sold it to 
H., subject to an alleged lien in favour 
of olaimauts for tlie amount of the 
unpaid instalment only: — Held: the 
rights of claimants under the contract 
Bull existed, & were not affected hy 
Bills of Sale & Chattel Mortgage Act, 
nor by the liquidator’s sale to H., & 
they were entitled to recover the full 
amount due under the terms of the 
ordor out'of the estate. — Re Canadian 
Camera & Optical Co., Williams 
(A. R.) Co. *8 Claim (1901), 22 C. L. T. 
Occ. N. 677 ; 2 O. L, R. 6n.— CAN. 

l. Prior unregistered hire- 

rchase agreement.] — Resps. delivered 
T. an a^oultural implement under 

a hire-purchase agreement, under 
which T. was entitled to determine his 
liability at any time after the payment 
of the first instalment due thereunder. 
Before payment of the last Instalmont 
T. sold the implement to applt. 

In an action by resps. to recover the 
implement or the amount of the last 
instalmeut applt. contended that resps. 
were estopped under Sale of Goods Act, 
1908, B. 23 (1), from denying T.’s 


authority to sell, as the instrument 
was not registered, & us they had 
allowed T. to remain In possoBsion of 
Instruments under tw^o other bailments 
after default entitling them to recover 
possession of the same : — Held : resps. 
had done nothing amounting to on 
estoppel, & were entitled to judgment, 
the solo effect of non-registration of an 
instrument being that specially pro- 
vided In Chattels Transfer Act, 1908. — 
G ALTER V. MA88EY-HABRT8 CO., LTD. 
(1914), 33 N, Z. L. H. 1392.— N.Z. 

na. Prior unregistered bill — 

Purchaser urith ruAice.] — A bill of sale 
of a horse, given to socuro a balance 
due on the purchase price, alt.hough 
uiu'egistered, cannot be defeated by a 
fraudulent sale to a third party with 
notice. — McLeod v. Doucett’e (1905), 
38 N. S. R. 151.— CAN. 

n. Prior registered mortgage 

— Purchaser without notice — J)amages 
for detenti(m.] — The owner of goods, 
having executed a chattel mtge., which 
was duly recorded in the proper regis- 
tration district in the province of S., 
afterwards fraudulently removed thorn 
to the province of A., where he sold 
them to a bond fide purchaser for value 
without notice of the mortgage ; — 
Semble : in an action by the mtgoo. for 
a return of the goods & damages for 
detention, the goods having been 
returned, the measure of damages was 
the amount of tho interest on the price 
paid by deft, for the goods. — Jones v. 
Twohey (1908), 8 W. L. R. 295 ; 
1 Alta. L. R. 207.— CAN. 

o, Notice subsequent to 

completion of contract.) — ^The fact that 
a purchaser of goods has actual notice 
of a prior bill of solo to another docs not 
prevent him from being a purchaser 
in good faith under Ilillfl of Sale 
Ordmanco, s. 11, if such notice does 
not roach him until after he has bound 
himself to buy the goods, & has Issued 
in payment of them a cheque which he 
knows to be then in the hands of a 
bond fide holder for value. — ^McMillan 
V. Pierce, fl917] 3 W. W. R. 614 ; 37 
D. L. R. 242.— CAN. 

P. Mortgage not in 


statutory form.) — R. S. O. 1914 
(c. 136), SB. 5, 7, are imperative Sc must 
be strictly complied with, otherwise, 
08 against creditors of the mtgor. Sc 
subsequent purchasers or mtgees. In 
good faith for valuable consideration, 
the mtgee’s. position is just as if the 
mtge. had not been made. — Pktinato 
V. Swift Canadian Co., Ltd. (1919), 
46 O. L. R. 247.— CAN. 

3 , Consideration not 

V ex^inrcssed. ] — Where the possession 
of person^ property is left with tho 
bargainor after a solo, & there is a 
subsequent sole by the bargainor or his 
assigus to a ho7id fide purchaser for 
value, this suhsoqueut sale is good 
unless the original purchaser has com- 
plied with the provisions of Bills of 
Sale Act as to the execution & regis- 
tration of his bill of sale. 

Where the consideration was not 
truly e:^ro8Bed in accordance with the 
Act : — Held : tho bill was void against 
a suhsequont purchaser for value with- 
out notice. — Palmer v. May (1011), 
IS W. L. R. 676 ; 6 Sosk. L. R. 20.— 
CAN. 

Statement of consideration, set 
Part V., Sect. 1, sub-sect. 2, ante. 

y, Prior verbal mortgage — 

Property identifiable.] — In an action ol 
trover for the conversion of pulpwood, 
the evidence was that under a verbal 
contract, P.. in consideration of 
advances made Sc to be made, agreed 
to get out & deliver to pltf. 6,000 cords 
of pulpwood, the wood to bo marked 
with pltf. '8 mark, the letter Q,” Sc 
to bo pltf.’s property immediately it 
was out, & to he delivered to pltf. 
along the railway track at Peters 
Siding ; — Held : if the jury found that 
pulpwood in question was out Sc marked 
with pltf.’s mark, or, it not so marked, 
if it could be identified as pulpwood 
out under the contract, it was pltf.’s 
property os against deft., a purchaser 
for value, without notice. — Quebec 
Forest Products Co. v. Shannon 
(1919), 46 N. B. R. 294.— CAN. 

s. In part payment on ex- 

change of goods — Knomedge of grantee.) 
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805. -.1 — In consideration of a loan 
of money, G. by bill of sale conveyed his furniture, 
stock-in-trade, Sc other effects in &. upon the farm- 
house occupied by him, to pltf. The bill of sale 
contained provisoes that if the mtgor. should upon 
demand delivered to him or his assigns pay the 
amount secured the security should be void, & 
that in case he should make default in payment of 
the amount, or in cade he should assign the goods 
or permit them to bo removed from the premises 
before such payment, it should be lawful for pltf. 
to enter upon the premises & take possession of 
Sc sell the goods assigned. There was a further 
proviso that until the mtgor. or his assigns should 
make default, or do any act whereby the power of 
entry might be put in force, it should bo lawful 
for him or his assigns to hold & possess the goods 
assigned. G., while part of the consideration 
money remained unpaid, sold Sc delivered off his 
premises to deft, part of the goods assigned. Pltf. 
thereupon demanded the goods from deft... Sc upon 
his refusal to give them up, brought an action for 
their conversion. At the trial the jury found that 
the sale was not in the ordinary course of business : 
— Held : deft, was liable, for upon the true con- 
struction of the bill of sale the sale Sc removal of 
the goods gave no title to deft, as against pltf. — 
Payne v. Fern (1881 ), 6 Q. B. D. 620 ; 60 
L. .T. Q. B. 446 ; 20 W. R. 441 , D. C. 
j4nifU)t(dion : — Refd. .foBeph v. Webb, JoHOph v. Lyons, 

Joseph V. Pldcock, .loseph v. Jones (188.‘i), Cab. & Bl. 26*2. 

806. To pay out distress for rent.]— 

Farm produce, implements, etc., over which a 
bill of sale had been granted, were seized by the 
landlord of a farm under a distress for rent, Sc 


appraised at a considerably greater amount than 
the amount of rent due. toie agent of the land- 
lord, knoydng the tenant was indebted to the 
landlord in respect of the incoming valuation, 
but in ignorance of the bill of sale, allowed the 
tenant to sell a quantity of wheat which had been 
seized under the distress. Upon obtaining the 
amount realised by sale of the wheat, the agent 
paid the landlord the amount due under the valua- 
tion. In an action by the landlord against the 
tenant Sc grantee of the bill of sale, for breach of 
the covenants of the lease of the farm, Sc for an 
injunction to restrain removal of the goods, etc., 
the grantee of the bill of sale counterclaimed in 
respect of the amount so paid to the landlord : — 
Held : (1 ) the sale of the wheat in the circum- 
stances was not a sale in the ordinary course of 
business ; (2) the grantee of the bill of sale was 
entitled to recover the amount realised thereon 
from the landlord. — ^Musgravr v. Stevens Sc 
Bradbury (1883), 47 J. P. 295. 

807. Unregistered bill — Subsequent registered 
bill to third party — Possession taken by holder of 
first bill.] — Chattels were assigned to deft, by a 
bill of sale which was not registered. The grantor 
subsequently gave another bill of sale comprising 
the chattels to pltf., who registered it. Deft, 
afterwards took possession of the chattels under 
his bill of sale. In an action for converaion ; — 
Held : the registered bill of sale took priority over 
the unregistered bill, & pltf. was entitled to judg- 
ment. — Lyons v. Tucker (1881), 7 Q. B. I). 52.S ; 
60 L. J. Q. B. 661 ; 46 L. T. 403, 0. A. 

Annotation: — Consd. Conelly v. St«or (1881), 7 Q. B. 1). 

520. 


— In 1884 S. held a registered mtge. 
bill of sale of a steam engine owned & 
iijied by O. In liis mill. In Apr., 1887, 
C. purebased another engine from M., 
who took the old engine in part pay- 
ment. & a bill of sale of the new engine 
as security for the balance. The now 
engine was put In the mill & the old 
one taken out & sent to M. without. 
S.’s knowledge. In June, 1887, S, 
was told by C. that In? had made the 
exchange of engines with M., to which 
S. made no objection. The mill was 
afterwards burnt, whereupon S. took 
]) 088 eRsion of the new engine, claiming 
it under Ids bill of sale. M. also claimed 
it under his bill of sale. Subsoquently 
H. paid M. the amount due him by W., 
& M. discharged his bill of sale. 

In an action of trover by 8. against 
M. for tlie old engine : — Held : 8. was 
not estopped from claiming the old 
engine under his bill of sale. — S tewaii'J’ 
V. Muirukad (1890), 29 N. B. 11. 273. 
—CAN. 

t. Unregistered a^reemerd to give 
bill — SvbaequetU registered bills to third 
party — Possession taken by holder of 
reyiatered biUs.] — F., by deed, agreed 
to give P. a bill of sale. This agree- 
ment was not registered as a bill of 
sale. F. Bubsoquently gave H. two 
successive bills of sale which were 
roistered. H. took possession of the 
goods, & afterwards F. became bkpt. : 
— Held: H.’s possession of the goods 
inured to the benefit of P., to prevent 
her unregistered bill of sale being 
avoided by the bkpoy.. if H. had notice 
of P.’s security & that the goods were 
subject to lt.> — PowELi. V. Haucourt 
(1884), 2 N. Z. L. R. C. A. .303.— N.Z. 

V. — - - Constructive notice.) 

— P. sold the stock-in-trade of a draper 
to F., who paid for same by promissory 
notes, & a^eed to execute u bill of sale 
over the stock when called on. Three 
years later P.'s solr. pressed F. for a 
bill of sale, but it was not ^ven. A 
year afterwards H.. a creditor of F., 
having no knowled^ of the a|n*eement 
with P., instructed a solr. (who, being 


also F.’s solr., knew of the agreement) 
to obtain a bill of sale from F. to cover 
his debt, which he did, & F. subse- 
quently became bkpt. The bill of sale 
to H. was registered, but the agreement 
with P. was not: — Held: (1) H. was, 
through his solr., affected with notice 
of F.’s agreement with P. ; (2) although 
the agreement to assign aJl F.’s pro- 
l»erty might have been void against the 
general body of creditors. It could not 
be taken advantage of by H. ; (3) It 
could not be assuined, in the want of 
evidence, that any part of the goods 
included in the bill of sale to H., being 
a fluctuating stock, wei'e in existence 
at the time of & subject to tho agree- 
ment to 1’., given four years previously. 
— Powell v, Harcourt (1885), 4 
N. Z. L. K. 37.— N.Z. 

807 i. Unregistered hill — Subsequent 
U7i>regi8tered bill to third party — Third 
hill by way of further aaaurance.]— B’. 
having agreed to purchase the asset4si & 
liabilities of a business which included 
an overdraft at a bank, gave a bill of 
sale over all the present & future assets 
of the business lo the bank to Beoiiro 
the overdraft & further advances which 
the bank agreed to make to B\ & his 
assigns. B\ also gave a second bill of 
sale over the some assets to secure the 
due payment of promissory notes given 
to the vendor of the busmess for the 
balance of his purchase money. The 
vendor’s bill of sale was expressed to 
be subject to the bank’s bul of sale. 
By arrangement between the parties 
neither bill of sale was registered. F. 
carried on the business for two months. 
Sc then sold to a limited oo. which was 
formed under the name of G. & Co. 
It was then arranged between G. & Co., 
B\, & the bank that F’.’s overdraft in 
tho books of tho bank should be trans- 
ferred into the name of G. Sc Ca, 

“ without in any way prejudicing the 
bank’s rights under any of the seouritios 
held as cover for the overdraft,” & 
” the securities held by the bank for 
the old overdraft were to be applloable 
to the new overdraft.” This arrange- 


ment was carried out by tho bank 
honouring a cheque by Q. & Co., for 
the amount of the overdraft paid into 

F. ’s account. The original vendor 
assigned tho promissory notes & the 
bill of sale which he had received from 
F". to S., but. neither B\ nor G. & Co. 
was informed of this assignment. The 
original vendor was, Jiowever, informed 
of the sale by F., to G. & Co.. Sc 
acquiesced in tho transfer of liabilities. 

G. & Co. caxrlml on the business for 
two years Sc then went into liquidation, 
having, when in extremis, executed a 
bill of sale over all their assets to the 
bunk by way of further assurance : — 
Held: (1) tlie bank were entitled to 
tho assets in priority to tho liquidator 
of G. Sc Co., as the deed of further 
assurance was made pursuant to a 
valid prior agreement Sc there was no 
Improper delay in asking for the 
security ; (2) the bank bad priority 
over 8., as the latt.er must be taken to 
have had full notice of all the facts. — 
Be Gregory Sc Co., Ltd. (1895), 16 
N. 8. W. Bq. 229.— AUS. 

807 ii. Unregistered mortgage — Subse- 
quent registered mortgage to third parties 
— With notice.) — Where defts. took a 
chattel mtge. to themselves to seenro 
certain moneys, having at tho time 
knowledge of a pre-existing debt from 
tho mtgor. to T., & of a prior, but un- 
ronewed, chattel mtge. to T. to secure 
the same : — Helfl : such conduct did 
not amount to mala fldes. Sc T.’s un- 
renewed mtge. was void as against 
them under R. 8. O. 1877 (o. 119). — 
Tidey V. CTiatb (1883), 4 O. R. 696,— 
CAN. 

807 iii. WiUund notice — 

Possession taken by holder of first mort- 
gojge.) — Taking possession of tho mort- 
gaged chattels does not make good a 
defective chattel mtge. os against a 
subsequent validly registered bond fide 
chattel mtge. existing at the time such 

{ )osBes8ion is taken. — ^M arthinson v. 
’ATTERSON (1892), 19 A. R. 188.— CAN. 

807 iv. .1 — ^Under 

R. 8. S. c. 144 & amendments a prior 

L 2 
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808. -.] biD of sale attested 
registered under 1878 Act, takes priority over one 
that is earlier but unr^stered, as to any cbattfla 
which may be comprised in both. — Conelly v. 
Steer (1881 ), 7 Q. B. D. 520 ; 50 L. .L Q. B. 826 ; 
46 li. T. 402 ; 29 W. H. 629, 0. A. 

Annotation PoUd. Lyons u. Tucker (1881). 7 Q. B. D. 523. 

809. After-acquired property — ^Property disposed 
of by grantor when acquired — By pledge.] — By a 

bill of sale a jeweller, for a valuable consideration, 
assi^ed to pltf. his after-acquired stock-in-trade 
subject to a proviso for redemption. Before pltf. 
took possession of the after-acquired stock-in- 
trade, the jeweller pledged a poHion of it with 
deft., who had no notice of pltf.*s bill of sale : — 
Ife/d : deft, was entitled to retain the stock-in- 
trade pledged with him as against pltf., & no 
action of detinue of conversion would lie. — 
Joseph v, Lyons (1884), 15 Q. B. I). 280 ; 54 
L. J. Q. B. 1 ; 51 L. T. 740 ; 33 W. R. 145 ; 1 
T. Iv. R. 16, C. A. ; revsg. S. C. sub nom. Joseph v. 
Webb, 1 (^ab. El. 262, N. P. 


Annokdim FoUd. Hallos u. Robinson (1885), 16 Q. B. D. 

288 . 

810, By bill of sale,]— By a bill of 

sale executed in 1875, R* granted £o M, the ^ter- 
acQuired chattels which should be upon cer^n 
premises of E. The title of M. under the bill of 
sale ultimately vested in deft. R. brought upon tlm 
premises chattels acquired by bim after 1® & 

before the coming into operation of 1882 Act, by 
a bill of sale granted to pltf. the after-acquired 
chattels. Pltf. had no notice of the bill of sale 
in favour of M. In Jan., 1884, deft, seized the 
after-acquired chattels then upon the premises 
of R. Pltf. having demanded possession of them 
from deft., who refused to give them up : — ffeld : 
pltf. was entitled to recover from deft, the value 
of the goods, for the grant of the after-acquired 
chattels to M, carried only an equitable interest, 
while pltf. by the grant to him took the legal 
interest without notice of the prior equitable 
interest vested in M. & had a better title than deft. 
— V. Robinson (1885), 16 Q. B. D. 288 ; 
64 L. J. Q. B. 364 ; 33 W. R. 426 ; 1 T. L. R. 309, 

G. A. 


honu fides mtge., uureeiBtered, is void 
as against a subsequent mtgee. hi good 
faith. Where a chattel mtge. was ex- 
pressed to be an absolute conveyance 
from mtgor. to mtgoe., then a defeas- 
ance on a certain event, then a pro- 
vision that the mtgor. would forever 
warrant £c defend the goods unto the 
mtgeo., then a declaration that the 
mtgor. doth put the mtgeo. in possession 
of the goods by delivery of some kind : 
— Held; (1) possession followed the 
property conveyed & the mtgee., 
though no fault had been made, was 
entiUod to assume possession at any 
time : (2) he was entitled to compel 
a mtgee. who had seized & sold the 
goods under a prior unregistered mtge., 
to account. — Stewart Sheaf Loader 

V . Jacobson (1914), 29 W. L. H. 576 ; 
30 W. L. H. 944.— CAN. 

a. Unregistered agreement — Svb- 
sequent unregistered mortgage to ttUrd 
party — Possession taken by holders of 

eenierUA — W. & Co. sold a piano to 
under the terms of a memorandum 
in writing by which W. agreed to pay 
the purchase price within twelve 
mont>hs from date, the property in the 
meantime to remain in W. & Oo. 

W. & Co. failed to register the agree- 

ment, us required by li. S. N. S. 1900 
(c. 142), & W. transferred the piano 
by chattel mtge. to pltf., who also 
failed to hie his mtge. until after 
W. & Co., the original owners, had 
regained possession by paying to G., 
who had caused the piano to be dis- 
trained for rent, the amount due him 
for rent & expenses of the distress, & 
by taking an assi^ment of tiie debt 
due to O. : — Held: (1) as between 
W. & Co. & pltf., the agreement 
entered into between W. & Co. &: W., 
not having been filed, was null & void 
under the Act ; (2) the legal title 

having passed from W. to pltf. upon 
the exooution of the chattel mtge., 
W. & Co. were neither purchasers nor 
creditors witliin the Act, as against 
whom the instrument would only take 
efiect & have priority from the time of 
fillip ; (3) while W. & Co. had a right 
to be subrogated to the claim of the 
landlord as against the tenant, the 
right could not he enforced as against 
nltf. who in addition to having the 
legal title, had equities equal to those 
of W. & Co. — Lapikkbe V . McDonau) 
(1906), 39 N. 8. R. 24 ; 1 E, L. R. 41.— 
CAN. 

b. Void mortgage — Chattel left in 
possession of hotel-keeper — Lien.] — R., 
who had mortgaged a vehicle to applt., 
made default in payment, & left the 
vehicle in the possession of resp., a 
hotel-keeper, who claimed a lien over 


it as against R. Applt. saw it in 
resp.’s yard, producing the mtge. 
wliich was void, under Chattel Mortgage 
Act, 1889, s. 26, claimed delivery of it 
to himself. Resp. did not deliver it, & 
applt. sued him for the detention, & 
sought to rely on a verbal contract 
between hinisclf & R. : — Held : applt. 
having produced the void document, 
as the basis of Ills demand upon resp., 
could not be allowed to set up an 
entirely different claim in the action 
against resp. — Wright v. Carmody 
(1897), 10 N. Z. L. H. 155.— N.Z. 

0 . Fraudulent Mil — Subsequent un- 
registered lien note to third party — • 
Possession taken by holder of lien note.] 
— In an action for conversion, pltf. 
claimed title under a registered bill of 
sale w’hich the jury found was made 
without consideration, & in fraud of 
creditors. Deft, justtflod the taking 
under an unregistered lien note given 
subsequent to tlie bill of sale : — Held : 
the verdict was properly entered for 
deft. — POITRAB V. 1*kllktier (1907), 
2 E. L. H. 463 ; 38 N. B. R. 63.— CAN. 

a^uhsequent bill to third 

party — For debt bond fide due.] — The 
owner of a horse made a fraudulent 
bill of sale of it to Ills son, deft., for the 
purpose of protecting it from the claims 
of creditors. Deft, took dolivorv of 
the horse & afteru'ards sold it. eub- 
soquently to the conveyance to deft., 
but before the sale, the father conveyed 
the horse, by a bill of sale, to pltf., for 
a debt bemd fide due from him to pltf. 
In an action of trover by pltf. against 
the son for the alleged conversion of 
the horse : — Held : although the first 
conveyance w'as fraudulently made to 
defeat the rights of creditors & w^as 
void as against them, under 13 Eliz., 

c. 6, the grantor could not impart any 
title to pltf,, who could only appro- 
riato it io the satisfaction of nor oluim 
y virtue of some legal process, & pltf. 
could not attack the conveyance under 
27 Eliz., c. 4, as that did not apply to 
personal property. — ^Moore v. Moore 
(1880), 1 R. & G. 525.— CAN. 

See, farther, I^audulent & Void- 
able Conveyances. 

1. Invalid lien note — Subsequent 
mortgage — Mortgage without nofu».]— 
On Deo. 10, 1903, pltf. sold to C., three 
head of cattle ; he swore that O. 
agreed at the time to give him a lien 
on the cattle : the reason it was not 
given at the date of the sale was that 
he had no form of lien note at the 
house ; he procured one & had it 
signed by O. on Dec. 31. Besides the 
cattle, the lien note included a gray 
horse : pltf. stated that, when he 


presented the note to C. for signature, 
the latter wanted to put in the horse, 
& it was done. Ho never owned the 
horse & did not claim it. On Jan. 21, 
1904, C., who was indebted to deft., 
gave him a chattel mtge. covering the 
cattle, horse, &; other chattels which 
was duly registered. On Mar. 29 pltf., 
having heard that O. had left the 
province, went to see deft. & ascer- 
tained that he held the chattel mtge., 
but had not vet taken possession of 
the cattle. They were in the stable 
of one P., to whom it was stated C. had 
sold them. Pltf. made a warrant of 
distress under his lien note & tried to 
seize the cattle, but during the night 
deft, had taken possession of tliem 
under his chattel mtge. & prevented 

K ltf. from taking them : — Held : deft. 

aving obtained the chattel mtge. 
from C. in good faith & without notice 
of any lien or other right of the original 
owner, came within R. S, M. 1902 
(c. 152), B. 26 (a), & was entitled to 
claim the goods under the ohattsJ 
mtge. — CoLLOM V . McGrath (1904), 
24 O. L. T. 376 ; 15 Mon. L. R. 96.— 
CAN. 

g. Lien for advances — Subsequent 
unregistered mortgage 1o third party — 
Innocent mortgagee for \mlue.] — Pltf. 
sued for conversion of cert-aln “ withes 
lying on the Island in the moiitli of the 
river Moira,” claimed by him under a 
written Instniment, wherubv A., the 
owner, assumed to assign the withes 
to pltf., as security for money lent. 
Dofts. asserted a lien on the witiics for 
advances to A., also alleged that 
there had been an actual delivery 
thereof to them, under which they had 
taken poBsession prior to pltf.*s mtge. : 
— Held : (1 ) the mortgage was not void 
for want of registration as against 
defts. claiming under the alleged prior 
delivery ; (2) the alleged lion for 

advances could not be enforced against 
pltf., who was an innocent mtgee. for 
value. — Hall v. Collins Bay Rafting 
& Forwarding Co. (1884), 12 A. R. 
65.— CAN. 

810 i. After-acquired property — Pro- 
perty disposed of by grantor when 
acquiredr—By unregistered bill of sufe.1 
— M., the lessee of a hotel, gave a bill 
of sale over his furniture in the hotel, 8c 
” all after-aoqulrod furniture, goods 8c 
chattels which might be brought upon 
the premises,” to S. Subsequently 
the S. B. Co., to enable M. to sell beer 
on the ** quick lunch ” system put up 
certain fittings In the hotel, 8c took 
from M. a bill of sale over them, which 
was not registered. Subsequently, M. 
disposed of his lease to B., Sc S., 
exercising his power under his registered 
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& Part vI., Sect S, sul)-sect. 2, A, ante. 

811. Absolute bill — Followed by bill to third 
party.] — In Sept., 1886, a huaband assigned bis 
furniture to his wife absolutely. The deed was 
not registered. In Apr., 1888, he executed a bill 
of sale of the same furniture as security for a loan. 
That bill was registered. In July, 1888, the 
husband died : — Held: (1) the assignment to the 
wife was a bill of sale, & ought to have been 
registered under 1878 Act; (2) at the time of the 
execution of the second bill of sale the grantor 
was not the true owner of the chattels therein 
comprised, & under 1882 Act, s. 6, it was void as 
against everyone except the grantor, & the grantor’s 
widow was entitled to the furniture, & not the 
grantee of the second bill of sale. — Tuck v. 
Southern Counties Deposit Bank (1880), 42 
Oh. D. 471 ; 68 L. J. Ch. 000 ; 01 L. T. 348 ; 37 
W. R. 760 ; 6 T. L. R. 719, C. A. 

ArimtaiioTut : — Distd. Thomas v. Soarles, [1891] 2 Q. B. 408. 
Consd. Thomas v. Itoborte, [1898] 1 Q. B. 657. 

812. Bill by way of security — Followed by bill 
to third party.] — The grantor of chattels by a bill ; 


of sale by way of security is still the true owner 
of the chattels within 1882 Act, s. 6, & may 
execute a subsequent valid bill of sale of the same 
chattels.— Thomas v. Seables, [1891] 2 Q. B. 
408 ; 60 L. J. Q. B. 722 ; 65 L. T. 39 ; 39 W. R. 
602; 7 T. L. R. 606, C. A. 

Annotations Mentd. Edwards v. Marcus (1894), 70 L. T. 
182 ; Parsons v. Equitable Investment Co., [19161 2 Ch. 
527. 

Who is true 0WDer.**]See Part VI., Sect. 3, 
sub-sect. 2, B, ante. 

Liability of auctioneer — Sale of goods subject to 
bill of sale.] — See Auction & Auctioneers, 
Vol. III., pp. 46, 47. 

B. Granlor^s Landlord. 

813. Distress by landlord — Bankruptcy of grantor 
— ^Marshalling.] — ^In 1844, a person mortgaged some 
household furniture, fixtures, stock-in-trade, & 
personal chat(/els, but was permitted by the mtgee. 
to remain in possession of them. In Aug., 1847, 

I all the property in the mtgor.’s house, consisting 
partly of property included in the mtge., ^ partly 
of property belonging to the mtgor. absolutely, was 


bill of sale, & with the approval of M., 
asBifirnod all the furniture, etc., to B. 
The 8. B. Co. thereupon sued B. for 
the return of the fittings or their value. 
B. claimed that the fittings had boon 
acquired by M. after the execution of 
the bill of sale hold by 8., & that they 
passed to 8. under the " after-acquired 
property ” clause of the bill of sale, & 
that ill purchasing from S. ho acquired 
a good title, & that in any event the 
fittings had been the ooustruotivo 
property of M., & that the 8. B. Co. 
were debarred by Bills of 8alo Act, 
1899, s. 27, from sotting up their 
title : -If eld : 8. liad never acquired, 
& could not therefore have given any 
titlo to the fittings, & the 8. B. Co. 
were not debarred by s. 27, from 
asserting their title.- Ban nan v. Swan 
Bukwkuv Co. (1909), 11 W. A. L. R. 
15.— AUS. 

810 ii. — - Bond fide 2 ) ur chaser 

without notice.] — Deft., under a bill of 
sale purporting to cover after-acquired 
])roporty of the mtgor., took possession 
of a cow, which had been sold for 
valuable consideration to pltf., who 
had no actual notice of t-he bill of sale : 
— Held: deft.’s title being in equity 
merely had to give way to pltf.’s legal 
title obtained bond fide & without 
actual notice. 

Constructive notice to subsequent 
purchasers does uol. arise from the 
filing of a bill of sale. — Wynacht v. 
MoGintv (1912), 12 E. L. R. 116.— 

GAN. 

810 iii. Mortgage covering 

marcs tf’ nurease — Mortgagee's right to 
offspring.]- legal estate In the 
offspring of mares oomprised in a 
uhattel mtge. ooveriug them Sc also 
the increase from thorn. Is in the mtgee.. 
Sc title to such ofisprlng cannot be 
acquired by one who purchases them 
in good faith for value, although ho 
receives delivery from the mtgor. 
before the mtgoo. attempts to get 
possession. — Ropkrv. 8cott, Wallace 
V. Scott, GALBRAira v. Soott (1907), 
6 W. L. R. 341 ; 16 Man. L. R. 594.— 
GAN. 

Bee, generally, Animai.S, Vol. II., 
pp. 212, 213. 

jj, Property assigned to trus- 

tee for benefU of creditors.] — In May, 
1880, D., being indebted to M., gave 
a chattel mtge. on all his stock-in- 
trade, chattels Sc ellects then being in 
his store on G. st., in Halifax ; Sc 
agreed to oonvey to M. all stock wliich 
during the continuance of the iu- 
dobteduoss he might purchase for the 
purpose of substituting in place of stook 
then owned by him in oonneotion vdth 


his said business. These goods wore 
never so conveyed. Ry the terms of 
the mtge. the debt was to bo paid in 
three years, in twelve equal instalments 
at specified times, & If any instalment 
should be unpaid for fifteen days after 
booomliig due, the whole to become 
immediately payable, & M. could take 
possession of h sell the mortgaged 
goods. It was further agreed that to 
save the business credit of D. the 
mtge. was not to bo filed & was to bo 
kept secret ; Sc it was not filed until 
Doc. 12, 1881. On Dec. 13. 1881, D. 
assigned to F. In trust for the benefit 
of eredltors, by trust deed oxeciitocl 
by D., F., k. one of D.’s creditors, & 
subsequently by a number of other 
creditors. At the time F. had no 
notice of the mtge. to M., & took pos- 
session of the goods in the store on 
G. st., & I’cfused to deliver them to ^I. 
on demand, default having been made 
in payments under the mtge., & a suit 
was brought for recovery of ilie goods 
& an account. I’revlous to the suit 
F. ilcliverod a small portion of U»e 
goods III the store to M., which, os ho 
alleged, were all that remained of the 
stock on the promises in May, 1880 : — 
Held : the l^al title to the property 
vested in F. must prevail, pltf.*s title 
being merely equitable & the equities 
between the parties being equal. — 
McALLifli’BR V. Forsyth (1885), 12 
8. C. R. 1.— GAN. 


PART VII. SECT^ 2, SUB-SECT. 4. 


l. Distress by landlord — Bxercisc of 
power .] — In exercising his right of 
distress a landlord’s right is subordinate 
to that of the mtgee. On a distress 
being made a specific lien upon the 
goods is created. This lien must bo 
enforced with due regard to the rights 
of the chattel mtgee. If the usual 
procedure following upon distress 
would be an undue intorforenoe wdth 
the mtgeo.’s rights other appropriate 
proceedings must be invoked. — Cal- 
gary Brewing & Malting Co. Sc 
Miquelon v, Martin & Co. (1915), 
33 W. L. R. 68 ; 9 W. W. R. 563 ; 26 
D. L. R. 859.™ CAN. 

m. — Measure of damages .] — D. 
conveyed two horses to pltf. by a bill 
of sale conditioned to become void on 
the return ijy D. of a quantity of 
grain, etc., loaned him by pltf.. Sc on 
payment of a sum of money, D. retained 
possession of the horses. During the 
continuanoe of the security deft, took 
the horses under on alleged distress for 
rent against D. : — Held: (1) the pro- 
perty being in pltf., ho was not bound 


under the plea of not guilty to show a 
right to present possession ; (2) no 
demand of possession was nocossary ; 
(3) it was not a mis^rection to tell the 
jury that they might find as damages 
the full value of the horses. — Coates v. 
Goslin (1880), 20 N. B. R. 323.— CAN, 

813 i. Bankruptcy of grantor — 

Grantee not entitled to possession .] — 
Held: according to 5 vlot. No. 17, 
8. 41, the prohibition of “ distress for 
innt ” after st^questratlou of the 
tenant’s estate only applias to a 
distress on goods which form part 
of an insolvent estate to bo administered 
RB assets. Sc does not authorise the 
holder of a bill of sale to take his 
goods the subject of such bill out of 
the hands of the landlord’s bailifF in 
possession thereof imdor such distress. 
— Ratlton V. Wood (1890), 15 App. 
Cos. 363, P. a— AUS. 

n, Chattels left on, jtremises 

in nujrtgagor's jiosscssion -Whether 
liable to seizure by mortgagee.] — A 
bailiff seized certain goods imder a 
landlord’s warrant, for jcnt in arroar, 
but did not remain in possession, or 
take any furl;her sl-cpH Co execute it, 
except that, os the jury foimd, the 
tanant was constituUMl the landlord’s 
agent to take possession of the 
goods for him midcr the warrant. 
After more than a month, a person 
having a mtge. on the goods took 
possession under It, & removed the 
goods, for which the landlord replevied : 
— Hell : the action could not be 
maintained. — Roe v, Roper (1873), 
23 C. P. 76.— CAN. 

Q J — ^where the 

goods of a tenant, which had been 
mortgaged by him, were distrained 
for rent & impounded. Sc were loft on 
the jiremisos in bis charge for over 
throe weeks by agreement between 
him Sc the bailiff, when on being 
advertised for sale under the distress 
they were seized & taken away by 
the mtgee. : — Held : os regards the 
mtgee., that the goods wore no. longer 
in custodid legis. Sc that in taking them 
ho had not oommittod a breach of 
the poimd within 2 Wm, Sc M.. boss. 1, 
c. 5. — Langtry v. CJlark (1896), 27 
O. R. 280.— CAN. 

p. .1 — ^Whero the 

goods seized are left by the landlord’s 
bailiff upon the demised premisoB, 
in the possession of the tenant, the 
taking of a bond from the tenant to 
the bailiff to produce Sc keep & deliver 
the chattels Sc crops Sc not to remove or 
allow them to be removed from the 

E remises Sc to hold them for tho bailiff. 

I not evidence of an abandoniueiit of 
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distrained by the direction of his landlord. The 
mtgee. thereupon directed the bailiff to hold the 
goods included in the mtge. as his bailiff. Part 
of the goods so distrained was sold, & satisfied the 
landloid's claim. After the sale the mtgor. became 
bkpt. : — Held : the mtgor. was entitled as against 
the assimees to the benefit of the doctrine of 
marshalUng, so as to throw the landlord’s debt 
exclusively on the property not subject to the 
mtge. — Re Stephenson, Ex p. Stephenson (1847), 
De G. 680 ; 17 L. J. Bey. 6 ; 10 L. T. O. 8. 310 ; 
12 Jur. 6. 

814. Chattels sold by landlord — After notice of 
bill of sale — ^Duty to hand surplus to grantee.] — 

A. gave a bill of sale on his furniture to pltfs., but 
remained in possession. Deft, was a broker, & 
on the authority of the landlord distrained on the 
goods for rent, & the goods were removed to an 
auction room for sale, & after the landlord’s claim 
& expenses were satisfied the remainder were 
taken back to the premises & a small surplus in 
cash was paid to A., notwithstanding a notice 
by pltf.’s attorney not to do so : — Held : there was 
no evidence to go to the jury of a conversion, or 
of money had & received to pltf.’s use. — Evan.s v, 
Wright (1857), 2 H. & N. 627 ; 27 L. J. Ex. 50 ; 
80 L. T. O. S. 104 ; 157 E. R. 217. 

815. Chattels seized by grantee & left on 
premises — ^Ltandlord paid out by grantee — Whether 
money recoverable from grantor.] — ^Pltf. under a 
bill of sale seized goods on deft.’s premises, & with 
his knowledge, but without any express request, 
allowed them to remain there until rent became 
due. The landlord having distrained them, pltf. 
paid the rent & expenses ; — Held : there was not a 
compulsory payment by pltf. of a debt of deft., 
for his benefit or at his implied request. — E ngiand 
V. Marsden (I860), L. R. 1 0. P. 529 ; Har. & 
Ruth. 660 ; 36 L. J. C. P. 259 ; 14 L. T. 405 ; 1 2 
Jur. N. S. 706 ; 14 W. R. 650. 

Annotations : — Consd. Re Fox, Walker, Ex p. Bishop (1880), 

15 Oh. XI. 400. Dbtd. A Distd. EdmuudB v. Wallingford 

(1885), 14 Q. B. D. 811. 

816. Expiration of tenancy.] — ^Wliere, after 


the expiration of a tenancy for years, the holder of 
a bill of sale of the furniture of the late tenant put 
& continued a man in possession of the furniture 
won the premises under a power in his security : — 
Held: the landlord was entitled to treat the bill 
of sale holder as a mere trespasser, & in an action 
against him by the landlord to restrain him from 
selling the goods on the premises or continuing in 
possession, an interlocutory injunction should be 
granted in those terms. — Smith v. Brown (1879), 
48 L. J. Ch. 694. 

817. Rent payable in advance — ^Power of 

landlord to distrain.] — Defts. let a house to a 
tenant upon a yearly tenancy under an agreement 
whereby the rent was reserved “ payable quarterly 
on the usual quarter days, & always if required in 
advance.” The tenant granted a bill of sale of 
his goods in the house to pltfs., who, upon default 
in payment of the amount secured by the bill of 
sale, took possession of the goods & fixed a day for 
their sale. On the morning of the sale, which 
occurred in the middle of a quarter, defts. de- 
manded of the tenant, under throat of immediate 
distress, the rent for the current quarter in advance. 
Pltfs., to prevent the sale from being interrupted, 
paid the rent under protest, & then brought an 
action to recover it back : — Held : under the 
above agreement defts. were entitled to demand 
the quarter’s rent in advance at any time during 
the currency of the quarter, &; as in the event of 
non-payment upon such demand they would in 
the circumstances have been entitled to distrain 
immediately, the mon<%y paid by pltfs, could not 
be recovered back. — Ja)NDon & Westminster 
Loan & Discount Oo. v. Ta>nj>on & North 
Western Ry. Oo., [1893] 2 Q. B. 49 ; 62 L. J. Q. B. 
370 ; 69 T.. T. 320 ; 41 W. K. 670 ; 37 Sol. Jo. 
497 ; 6 R. 426, D. 0. 

818. BUI of sale of growing crops — Lease 
surrendered by grantor — Crops cultivated & reaped 
by landlord.] — ^B., the tenant of a farm, by bill of 
sale made in Sept., 1880, assigned to pltf. his 
stock-in-trade & effects on the farm, together with 
all the growing & other crops “ which at any time 
thereafter should be in or about same or any other 
premises” of B. On Apr. 25, 1881, deft., B.*s 


the Bolzuro, but the contrary. Pend- 
ing the diBtresa. the goodn taken are 
In the custody ol the law, & not liable 
to Bobsnro under a chattel mtge., bo 
long an no fraud Ib on foot & no inten- 
tion or contrivance exists to prejudice 
the mtgee. — ^Andkusok v. Hknky 
(1898), 29 O. K. 719.— CAN. 

Q, Abandonment of — Mori- 

game entitled to possession,}— A. land- 
lady seized a piano for rent due, but 
later icleased poBseHHion of the piano, 
taking a bond providing that Khe might 
repoBsesB if the umouni claimed for 
rent, costs, etc., was not paid In a few 
days. The tenant could not moot 
the amount when due & arranged to 
have the bailiff take the piano in storage 

hold it until ho could pay it all up. 
The piano was subject to a chattel 
mtge. to pltf., who brought action 
to recover poasesslou. Deft, con- 
tended that ho was holding the piano 
imder the dlRtrees warrant : — field : 
BO Boon as the piano, in accordance 
with the arrangement, was removed 
from the demised premises, the 
dlBtresB was abandoned, the land- 
lady’s lion ceased, & the mtgee. was 
entitled to poBsessiou of the piano. — 
Qobnkll t>. MoTamnev (1910), 16 
O. W. R. 176.— CAN. 

r. Breach of agreement 'not 

to sell or rennove goods — Kiridence 
08 to goods seized.] — The mtge. con- 
tained a proviso, that in ease the 
mtgor. should attempt to sell or part 
with the posseBBion of or to remove out 


of the county the goods, or any of 
them, the mtgee. might take possession 
of & soil them, etc. The mtgee., 
claiming under this proviso, brought 
trover for the goods, which deft, 
hod seized under a distress for rent. 
It appeared that the goods were seized 
In Oct. in the house mentioned in the 
mtge., which had been executed in 
the previous Aug., & were of the same 
kind & description as those sot out in 
the mtge. : — Held : sufficient evidence 
that they were the same goods as those 
mortgaged. — Nati’Kass v Bhaib (1875), 
37 U. C. R. 153.— CAN. 

814 i. CMttels sold by landlord — After 
insufficient distress.]- -Vltt, was mtgee. 
of certain goods of F., a tenant of his 
father, deft. C. The landlord on Fob. 1 7 , 
1883, wont to the house of the tenant, 
& declared that ho seized everything 
for rent. He touched nothing & mado 
no Inventory. On Fob.. 24 ho went 
again & told the tenant’s wife that the 
property hod been seized for rent & 
to let no one take anything away, 
when she promised to do her best for 
him. On Mar. 6 pltf., heaving that 
the goods were going to be seized for 
rent, took possession under his mtge. 
& I’emoved the goods. A bailiff went 
the next day for taxes in arrear, & 
the landlord gave him a distress 
warratit to take goods for rent. Tbo 
balllil then took tbo goods which had 
been removed, & on the tenant waiving 
an inventory, advertising, etc., sold 
them within two days to a nephew of 


the landlord: — Held: the landlord’s 
two visits did not amount to a distress. 
— ^Whimbell. V. Otffard (1883), H 

O. R. 1.— CAN. 

815 i. Chattels seized by grmdee. dt 
left on premises — Jjamllord paid, out 
lyy grantee — Whether mone'g reeoveral)le 
from assiffnee of grantor.] — B., leased 
certain promises to Y., who assigned 
the lease to P., & sold to him the goods 
on the premises subject to a chattel 
mtge. to pltf. others. P. gave a 
chattel mtge. to pltf. & others upon 
these goods t,o secure to them the 
purchase money thereof. Cbi Feb. 1 
deft, took possession of the premises 
under an oral agreement with P. that 
the latter should assign the lease to 
iiim, & it was so a<>Bigned on June 4 
following. There was no evidence as 
to what bargain there was between 
1^. & deft, as to the goods, but the 
goods remained on the premises 
without the request of deft. Pltf. 
& his co-mtgees. subsequently took 
possession of the goods under their 
chattel mtge., but on the same day 
before they were removed, the land- 
lord seized them for rent, a T>ortlon of 
which was due before deft, took 
possession. Upon the promise of pltf. 
.0 pay the rent, the landlord withdrew, 
dtf. having refused to keep his promise 
he landlord brought an action against 
him & compelled payment. Pltf, now 
sued deft, to recover the amount so 
paid: — Held: (1) there being no 

privity ol contract or estate between 
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landlox^ of the fanUf distrained for rent, & after- 
wards Sigreed with B. to withdraw such distress & 
to forego all claim for rent on B. agreeing to give 
up possession & surrender the tenancy to deft, on 
June 24 then next. Deft, withdrew the distress, 
& on June 24 he took possession of the farm 
according to the agreement, & afterwards cultivated 
the crops which were growing there, & when they 
arrived at maturity he reaped & sold them. 
Between the time he withdrew the distress ^ & the 
time he took possession of the farm, viz,, on 
May 19, deft, had notice for the first time of 
pltf.’s claim under the bill of sale to the growing 
crops. The amount of rent which woiild have 
been due to deft, had the tenancy continued,^ & 
the expenses he incurred in cultivating & reaping 
the crops, exceeded their market^ value when 
sold : — Held : assuming pltf. had a right in equity 
to such crops as against deft., yet such right was 
subject to the payment of the rent & of the 
expenses of cultivating ^ reaping the crops, &• as 
such rent & expenses exceeded the value of the 
crops pltf. had not been injured, & had no cause 
of action against deft. — Clements v. Matthews 
(1883), 11 Q. B. D. 808 ; 62 L. J. Q. B. 772, C. A. 

AmwMions : — Mentd. JoHeph v. Lyons 

280 ; Reeves v. Barlow (J 884). 12 Q. B B. 436 ; Ke Clarke. 

(k^ombo V. Charier (1887). 36 Ch. 1). 348 ; TaUby v. Official 

Receiver (1888), 13 App. Cas. 523. 

Mortgagor attorning tenant to mortgagee.] — See 

Part II., Sect. 6, sub-sect. 1, ante, &, generally. 

Mortgage. 

Distress for rent.] — See, generally, Distress ; 
Landlord & Tenant. 


0, Rates and Taxes, 

See 1882 Act, a. 14. 

819. Priority for taxes & rates — Recovery by 
distress warrant — Not by execution.] — 1882 Act, 
s. 14, does not apply where the local authority 
proc'^eds to recover the rate in default in the 
county ct. under Public Iloalth Act, 1875 (c. 66), 
s. 261, & not by distress warrant under a. 256. — 
Wimbledon Local Board v, Underwood, [1892] 
1 Q. B. 836 ; 61 I.. J. Q. B. 484 ; 67 L. T. 55 ; 66 
J. P. 633 ; 40 W. B. 640, D. 0. 

820. General district rate.] — ^The general 


district rate of an urban sanitary authority is not 
a tax or poor or other parochial rate within 1882 
Act, a, 14. — Richards v, Kidderminster Over- 
seers, Richards v, Kidderminster Oorpn., 
[1890] 2 Oh. 212 ; 66 L. J. Ch. 508, n. ; 74 L. T. 
483 ; 44 W. B. 606 ; 12 T. L. B. 340 ; 4 Mans. 172. 
Annotations : — Mentd. Marriuee, Neave, North Of 

England Trustee, Debenture & Assets Corpn. v. Marriage. 
Neave. [1806J 2 Cli. 663 ; National Provinci^ Bank v. 
United Electric Theatres (i915), 85 L. J. Ch. 106, 


D, Wrongdoer, 

821. Seizure by third party — ^Right of possession 
in grantor — Untii default.] — ^A., being indebted 
to B., by a bill of sale executed bond fide, conveyed 
to him ml his stock-in-trade, household furniture, 
etc., absolutely. The bill of sale, which was under 
seal, contained a covenant by A. to pay the debt 
on demand, & a proviso for redemption on payment 
of the debt & interest on demand, & a further 
proviso tliat the assignor should continue in posses- 
sion until default. The goods having been sub- 
sequently, & before any demand made by B., 
seized by the sheriff under a ft, fa, upon a judgment 
entered up against A. on a warrant of attorney : — 
Held: B. had not such a right of immediate 
possession as to entitle him to maintain trover 
against the sheriff.— B radley v, Copley (1846), 
1 C. B. 685 ; 14 L. J. C. P. 222 ; 6 L. T. O. S. 198 ; 


9 .Tur. 599 ; 135 E. R. 711. 

Annotations : — Coiud. Mauders v. Williams (1849), 4 Exch. 
339. Distd. White v. Morris (1852), 11 C. B. 1015. Consd. 
Barker w. Furlong, 118911 2 Ch. 172 ; 

[1905] 2 K. B. 460. Bofd. Fenn v, Bittleston (1851), 7 


Exch. 152. 


822. .] — A. gave a bill of sale to B. 

to secure him against payments wliich ho might 
be obliged to make as surety for A. : — Held : B. 
might maintain trespass against the sheriff for 
seizing the goods conveyed by the bill of sale 
under a fi, fa, against A., notwithstanding that up 
to the time of the seizure they remained in A.’b 
possession. — Watson v, Macquirb (1848), 5 0. B. 
836 ; 136 E. B. 1108. 

Annotation : — ^Mentd. Canning v. Raper (1852), 1 E. & B. 164. 

823. Right to immediate possession In 

grantee.] — ^Where goods are assigned as security 
for an advance of money, upon trust to permit 


deft. & pltf. & the goods not having 
boon originally placed on the promises, 
at the tenant’s ro(iucst, & having in 
fact boon in the possession of pltf. 
when seized, deft, was not bound t(» 
protect them against seizure for rent, 
w’hicli he was not shown to have been 
liable for: (2) pltf.’s paymont was 
voluntary so far as concerned deft., 
& he could not I’ocover. — H kiirtno r. 
Wli^oN (1884), 4 O. R. 607.— CAN. 

t. Chattels bought by UxmlUml at 
auction — Wiiti assent of grantor.] ~~ 
The property in goods, under Distress 
Act, 1 885, s. 4, of the tenant or vomon 
In possession who has given a bill of 
sale over thorn Is a limited property 
only “ for the purposes of distress,” 
& (loos not give the tenant a right to 
do^ with them outside the distress. 
Where, a landlord who has distrained 
buys such goods at auction with the 
consent of the tenant, no property 
in the goods passes, 8c the mtgee. can 
maintain trover against the landlord. — 
Manning V. JoNAB, [1894] 14 N. Z.L. R. 


PART VII. SECT. 2, SUB-SECT. 4. 

— C. 

819 i. Priority for taxes— MunM^ 
paiify.]— A municipality to which 
arrears of taxes are owing lias no 
greater rights than any ottior cr^wjr 
m the goo^ of its debtor until it 
actually levies under legal procj^s 
against particular goods, 8c until 
such levy, it is not one of the class of 


(Tcdltors protiCcted by Bills of Sale 
Ordinance.— Royal ’rniTHT Co. v. 
CAflToii Town, [19171 3 W. W. R. 586 ; 
37 D. L. R. 277.— CAN. 


819 ii. Goods purchased from 

7nortaagc€.]~-QoQi\s purchased from the 
chattel mtgoo. thereof aiu not ** claimed 
by purchase, gift, transfer, or assign- 
ment ” from the ratgor. wdtlitn R. S. O. 
1897 (c. 224), s. 135 (4), so as to B^ko 
them liable In the purchaser’s hands to 
distress for taxes duo by the mtgor.— 
Hobsman V. Toronto City (1900), 
27 A. R. 475.— CAN. 


PART VII. SECT. 2, SUB-SECT. 4. 

— D. 

821 i. Seizure by third party — Bight 
of 'possession in mortgagor .} — An action 
of trespass will not lie by a mtgee. 
against a sheriff for seizing goods 
which wei*e subject to a mtge., but of 
which the mtgois. had possession. 
Street v. Hamilton (1837), 5 O. S. 
668.— CAN. 


821 ii. 


JReversionary estate 


w mortgagee .] — ^A mtgoo. may nwln- 
iiu an action against n person seizing 
^ selling the property mortgaged, 
tie right of possession of the ^<)0(l8 at 
10 time of such sale being rightfully 
i the intgor., 8c the rovorstouary 
3tate In pltf. as mtgee. — ^MeJiBOD v. 
[EROKR 11856). 6 O. P. 197.-— CAN. 


V. Mortgagor carrying on 

business — Property distinguishable.] 
Pltl. owning a stock of goods A; some 


furniture & shop fixtures, sold out to 
one S., taking a mtge. In security, 
which was duly filed. S. continued 
to carry on business, bringing in othOT 
goods, tlU ho became involved Sc 
absconded, when the slioriil under an 
attachment seized oil the property in 
the store : — Held : the property being 
clistinguishable, the sheriff was liable 
for trespass. — -Boys v. Smith (1869), 
8 C. P. 248.— CAN. 


823 i. Bight to immediate ms- 

mon in mortgagee,] — B. mortgaged to 
tf. certain goods, with a covenant 
ftt In case of default in payment, or 
B.’s attempting to dispose of tho 
oda, pltf. might t^kc possession 
sell or rotointhom for his 
t thei'c was no clause authorisi^ 
to remain in possession imtu 
fault : — Held : pltf. had a sumoiont 
“ht to possession to maintain trwpass 
alnst the sheriff seizl^ 
fa. against B., the Jury 
md the mtge. to J>® 

IRTKR V. Fltntoff (1857), 6 O. P. 

5.— CAN. 

003 ii. -.1 — ^In an acUon 

r recovers’' of ohattol, or its value, 
ken i)y deft, com & 
tf. os his property —Seld PlB* 
IS entitled to recover under chattel 
tge., power of attorney gl^ him 
issossion Sc power to sell, & biU of 
le.— Fuller v. Hunker Mkbcantilk 
>. (1907), 7 W. L. R. 80.— can. 

823 iii. .1— M. took a ohat- 

L mtge. on certain goods from Y., 
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Bills of Sale. 


Sect. 2 . — Rights of grantee : Svb-aect 4, D . ; sub- 
sect . 5.] 

the assizor to remain in possession of them until 
default in payment at the time stipulated, & upon 
further trust to sell them upon such default 
being made, the assignee has a sufficient possession 
to enable him to maintain trespass against a 
wrongdoer. 

Such an assignment, though void as against 
creditors, is good as between the parties, as 
between either party & a stranger ; & a bailiff of 


a county ct., claiming to seize goods on behalf of 
a judgment creditor, is a stranger within that rule, 
unless he proves the legal authority under which 
he seized on behalf of such creditor, viz., the 
judgment. — ^W hite v. Mobbis (1852), 11 C. B* 
1016 ; 21 L. J. C. P. 186 ; 18 L. T. O. S. 266 ; 16 
Jur. 500 ; 138 E. R. 778. 

Annotations : — Consd. Haylook v. S^ke (1853), 1 E. & 13. 

V. Harley (186^, 3 6. & N. 271 ; Barker v. 
Furlong, [1^11 2 Ch. 172. Mentd. Bowes v. Foster (1868), 
2 H. & N. 779 ; McMahon v. Lennard (1868), 6 H. L. Cas. 
970. 


which contained no rodemise clause. 
F. was a rntgee. of Y.*b land, on which 
these goods were situate, undor a 
mtgo. purporting to bo made iu 
pursuance ot Short Forms Act. This 
mtge. contained an attornment claust), 
the statutory power to distrain for 
arrears of interest & an express power 
to distrain for arrears of pmcipal, but 
no redomise clause, & was not executed 
by F. F. distrained for both principal 
& interest. — Held: (1) there was a 
valid distress prior to the registration 
of M.’s chattel mtge. ; (2) the distress 
for overdue principal was only valid 
in so far as it caught goods which weic 
the property of Y., but the goods 
comprised in M.’s chattel mtge. had, 
at the time of distress, become t he 
property of M. & so could not bo dis- 
trained upon by F. — McDermott v. 
Fraser (1915), 8 W. W. 11. 196; 23 
D. L. li. 130 ; 25 Man. L. R. 298.— 
CAN. 

823 iv. Symbolic delivery. ] 

— Pltf. brought replevin against deft,, 
a shoriiT, for goods t.aken on execution, 
but claimed by pltf. under a registered 
bill of sale from the party against whom 
the execution issued, & who was suffered 
to remain in possession : — Held : pltf., 
who had had a symbolic delivery, & 
had a right to immediate possession, 
had sufficient possession to maintain 
the action. — McNab v . Saavykr (1872), 
9 N. .S. R. 38.— CAN. 

828 V. Bill rovering after- 

acfjtuired property.] — Deft^. sold a 
quantJty of goods to H. who, previous 
to receiving delivery, made u bill of 
sale to pltfs., covering after-acHiuired 
iiropcrty. Pltfs., after the goods had 
been delivered, wont into possession. 
The goods were removed by one of 
defts. Avithout the knowledge of his 
artner : — Held : both defts. wore 

able for the wrongful removal. — 
.Shatford V. Nelson (1888), 20 

N. S. R. (8 R. & G.) 323 ; 9 C. L. T. 62. 
—CAN. 

823 vi. Damages.] — A 

mtgee. under a mtgo. by a firm, having 
taken possession <jf goods, they were 
sebied by the sheriff, under an attach- 
ment against one of the partners as 
an absconding debtor, & afterwards 
delivered by the sheriff to the assignee 
in insolvency of such partner : — Held : 
(1) the sheriff had no right, either us 
reiirosentlng the attaching creditor or 
the assignee in insolvency of one of the 
partners, to take the goods out of tlie 

fi ossession of the mtgbc. ; (2) he Avas 
able for the full amount of pltf.’s 
interest in them, his having handed 
them over to the assignee could form 
no ground for reducing the damages. — 
Paitcrson V. Maughan (1876), 39 
U. C. R. 371.- -CAN. 

823 vii. Right of mortgagee 

to repay meni.]— Held : (1) goods & 

chattels in the possession of a intgeo. of 
them cannot be seized Sc sold, & the 
proceeds paid over to a sheriff aotliig 
under a Avrit of attaclmient in insol- 
vency against the mtgor. ; (2) the 

ossession of deft., to whom such goods 
ad boon sent by pltf., the mtgee., to 
he sold, & their proceeds paid over to 
him, was the possession of the mtgee., 
& deft, having assented to the seizure 
by the sheriff, &, acting under his 


directions, sold the goods Sc paid over 
the proceeds, was liable to repay them 
to the mtgee. — Watson v. Henderson 
(1876), 25 C. P. 562.— CAN. 

823 viii. Possession taken 

by granieos.] — Pltfs. in pursuance of a 
revlous agreement, purchased the 
usiiiess, plant. Sc stock-in-trade of 
h. Brothers, subject to their debts Sc 
liabilities. One of these was a loan of 
$4,000 from defts. secured by a chattel 
mtge. of all the plant Sc stock-in-trade 
of L. Brothers. This chattel mtge. 
contained a proAislon that it should 
cover all after-acquired goods & 
chattels brought upon the premises 
owned or occupied by pltfs. or used In 
connection with their business during 
the currency of the mtgo. Pltfs. had 
been incorporated as a co. prior to the 
date of the chattel mtge., & L. Brothers 
wore the principal promoters Sc became 
the president & vice- president respec- 
tively, being in fact the controlling 
shareholders. $2,104.64 of the money 
lent by defts. to L. Brothers was 
handed over to pltfs., & by them applied 
towards payitient of the debts of ]j. 
Brothers. Pltfs, paid on instalment 
of the interest due to defts. on the 
$1,000 loan : —Held : (1) the provision 
In tho chattel mtge. as after-aoquirod 
goods was as binding upon pltfs. as 
purchasers of the mortgaged property 
with notice of it as it would bo upon 
the exors. or administrators of tho 
mtgors., Sc defts. had a good valid Hen 
& c-hai'gc upon all after-acquired goods 
brought upon the premises iu question 
by pltfs. ; (2) pltfs. were, in the circum- 
stances, estopped from disputing such 
lien & charge ; (3) tho mtge. was not 
void as to the after-acquired goods 
because of tho generality & vague- 
ness of tho description. — Imtkriai. 
Buk avers. Ltd. v. Gelin (1908), 18 
Man. L. U. 283 ; 9 W. L. R. 99.— 
CAN. 

823 ix. Order for re-de- 

livery.] — ^A mtgee. having taken 
possession, as he alleged, imder tho 
mtge., the sheriff seized the property 
Amaor an execution against tho mtgor.. 
Sc tho mtgee. then applied for an order, 
to have it delivered up to him again : — 
Held : there was no power to make 
such order. — Smith v. Cobouro Sc 
Peterboroitoh Ry. Co. (1859), 3 

P. R, 113.— CAN. 

a, /Ifter assignment of mort- 

gage — -Goods tn possession of assignee, ] — 
M. sold goods to P„ Sc took a mtgo. on 
them for the price, together with P.’s 
note. AftorAvards, M., who was then 
insolvent, assignoa the mtgo. to F., Sc 
F.’s agent received possession of the 
goods, most of which had been originally 
purchased by M. from F.,. & were still 
unpaid for. The goods having been 
seized under an execution against M. : 
— Held : ( 1 ) the assignment of tlio 

mtge. to K. Avas void under 22 Viol.. 
c. 96 ; (2) M., us mtgee., had no interest 
wiiich could be sold under execution. Sc- 
F., having possession, was entitled to 
hold the goods as against the oxeentiou 
creditor. — Fkrrie v . Clkohoun (1800), 
19 U. O. R. 241.— CAN. 

b. Mortgage taken by agent 

in otvn name. ]— The treasurer of a 
mutual insuronco co. may take a 
chattel mtge. to himself for a debt duo 


to the 00 ., & such treasurer may sue a 
Avpongdoer for taking the goods mort- 
gaged, although he has no bo nefle ial 
interest in them. — ^Bbodie v. Ruttan 
(1868), 16 U. C. R. 207.— CAN. 

0 . Possessions under unregis- 

tcreJd biK. ]— Possession under an un- 
recorded bill of sale : — Held : good as 
against a party levying subsequently 
•under execution. — Eastern Canada 
Savings Sc Loan Co. v. Curry (1896), 
28 N. S. R. 323.— CAN. 

d. .1 — Tho grantor of a 

bill of sale under Bills of Sale Act, 
1885, failed to pay the money secured 
by it on the duo date. There was no 
registration of & extension or renewal 
of the hill of sale : — Held : notAvlth- 
stauding the non -registration of an 
extension or renoAval, tho bill of sale 
Avas not void under s. 29 of the Act as 
against an execution creditor whf) had 
seized the goods comprised in tho bill 
of sale. — H i8W>p v. Judge, [1887] 
21 S. A. L. R. 16.— AUS. 


f. Mortgagee becoming execu- 

tion creditor.}— CoTinin goods of deft. 
seized by a sheriff under pltfs.’ execu- 
tion Avero claimed by a chattel nitgt'e., 
Avhereupon an interpleader issue was 
directed. The goods were sold under 
the interpleader order by the sheriff, 
Avho deducted Ills foes from the pro- 
ceeds, & by consent retained the 
residue iu Ms hands pending the result 
of tho issue, entering it in his books os 
held under CJroditors’ Relief Act. 
Clamant never delivered any issue, & 
abandoned tho interpleader proeeed- 
jngs. He obtained judgment against 
deft., &, wdthin thirty days of the entry 
in the sheriff’s books, placed an execu- 
tion in tho sheriff’s hands '.—Held : 
claimant Avas entitled to participate 
in tho proceeds, & was not barred of 
his rights as an execution creditor 
because, before ho had attained that 
status, he had asserted a right in a 
different capacity. — W att v . Sager 
(1891), 14 P. R. 347.— CAN. 

K. Iniumiion to restrain sale 

— When granted.] — An injunction at 
the suit- of a Tutgec. of chattels, against 
a judgment creditor of tho mtgor., to 
X)rcA'ent a sale, Avill not be grant.ed, tho 
rule being unlvoinal that the ct. AAdll 
protect the specific possession of 
chattels only in case they are of pooullar 
value. - Gkddeb v. Morley (1846), 
1 O. B. 675.— CAN. 

h. Powers of sheriff — Sale of 

equity of redemption.] — Senwlc : undci' 
an execution against a mtgor., tlio 
sheriff may seize goods tn tho possession 
of tho mtgee., so that he may expose 
them to view, although ho can seli 
only tho equity of redemption. — 
HMITH V. COBOURG & PETERBOROUGH 
Ry. Co. (1859), 3 P. R. 113.— CAN. 

k. hwHlUy of sheHff—O. 40, 

r. 31.] — GAaTSH V. Bent (1898), 31 
N. H. R. 544.— CAN. 


l, .1 -- McKay v. 

Harris (1899), 32 N. S. R. 150.— CAN. 

m. Delay in enforcing — 

Effect of.]— On July 23, 1868, M. re- 
covered judgment against J. for 
$2,023.51, Sc issued a fi. fa. against 
goods, tho execution of which was 
delayed until the end of tho following 
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SuB-SBCT. 6 . — Other Bights. 

824. Insurance money — containing covenant 
to insure — ^No provision for application of money.] 

— Defts. assigned machinery by bill of sale to 
secure a sum of money advanced by pltf. The 
deed contained a covenant to insure, but no pro- 
vision for the application of the policy money in 
case of fire in liquidation of the mtge. debt. The 
machinery was burnt, & defts. became bkpts. ; — 
Held : pltf. had no claim to the benefit of the 
policy as against defts. — Less v. Whiteley (1806), 


L. B. 2 35 Ch. 

14 W. B. 684. 


L. T. 472 ; 


Mentd. Rayner v. Preston (1881), 18 Ch. 11. 1. 


mm 


825. Proceeds of sale in auctioneer’s hands-— 
Direction to grantee to apply money in part pay- 
ment of his debt — Banlu^ptoy of grantor.] — 

Goods comprised in an invalid bill of sale having 
been sold by the holder, the grantor told him, in 
the presence of the auctioneer, to apply the p^ur- 
chase-money in part payment of his debt. The 


month by an application to amend. 
On Oot. 3, 1868, J. gave pltf. a chattel 
mtge., wMoh was registered Oct. 6, 
payable a year after date. J., with 

g ltf.*B consent continued his business, 

; had sold a large part of the chattels 
when pltf., in .Tan., 1869, came to take 
posBOssion. Thereupon the sheriff, 
whose previous action under the fi. fa., 
if any. did not appear, but who had 
no authority for the delay, seized & 
sold the remaining goods, when pltf. 
brought trover against him, pltf., & 
deft, in the cxcoutiou, 8c another who 
had joined in indemnifying the sheriff, 
contending that the delay in executing 
the fi. fa. gave his chattel mtge. priority. 
The jury gave a verdict for $1,510 
against the sheriff, 8c in favour of all 
the other defts. : -• -field : the verdict 
being inconsistent with the facts. & 
exorbitant, should bo set aside. — 
McOivi<irn V. McCauhland (1869), 19 
C. P. 460.— CAN. 

n, lUaht of mortaagor to sue 

for.] — In an action against a bailiff for 
soiling under execution a horse which 

8 1tf. claimed to lie exempt. It appeared 
[lat at the time of the seizure 8c sale 
tho horse was Included in a chattel mtge. 
given by pltf. t,o M. : — If eld : deft, 
could not set up the right of tho nitgee, 
as a dofonoe. — M cMarttn v. Hxjrlbuiit 
(1877), 2 A. R. 146.— CAN. 

J — In an action by 

the assignee of tho insolvent mtgor8.,to 
restrain a sale of the mortgaged goods 
seized by the sheriff under execution - 
Held : the shoriff could set up tho 
rights of tho mtgee. in answer to tho 
action.— A ndeiwon v. Glass (1888), 
16 O. U. .592.— CAN. 

p, . , Deft, as shoriff 

imdor an execution against A., tlie 
fattier of pltf. seized a horse, which 

E ltf. oiaiined, & whicli ho also alleged 
elongod to II. by virtiio of a bill of 
salo to Die latt,cr : — Held : the bill 
of salo w'as an answer to pltf.’s ease. — 
8TEWART V. Gates (1881), 2 1*. E. I. 
432.— CAN. 

q. Administratrix of 

first mortuagee.] — Pltf. mortgaged his 
goods to A., of whom deft, was adminis- 
tratrix. The goods oarne into tho 
possession of deft., but under what 
circumstances did not appear. Tho 
mtge. oontaiuod an agreement that 
on default tho mtgee. might take 
possession. 8c a statement that delivery 
of possession was given at the time of 
executing the mtge. There was no 
evidence that the mtge. money had 
been paid. I’ltf. afterwards executed 
three other mtgos. of tho same goods 
to other parties, each oontaining a 
similar agreement as to default, & a 
similar statement as to delivery of 
possession : — Held : pltf. could not 
recover eitlier in trover or detinue, 8c 
deft, might, as against him, set up the 
right of the other mtgees. — Ruttan v. 
Beamibh (1860), 10 C. P. 90.— CAN. 

Waiver of claim hy mort- 
gagee.] — Where a sheriff seizes goods 
under writs of execution, & a mtgee. 
lays claim to them under a chattel 
mtge., the fact that ho subsequently 
directs tho sheriff to sell under tho 
executions does not necossorilv amount 
to a waiver of his olalm under the mtge. 
— Sboswobtu V. Meriden Silver 


Plating Co. (1882), 3 O. R. 413. — 

CAN. 

■. HuhsequerU sale — Measure of 

damages .] — A chattel mtge. to secure 
a debt was made to a nominee of the 
creditor, as tnistee for liim. In an 
action by an assignee of tho mtgo. 
against the assignee for the genera) 
benefit of creditors of the mtgor., for 
conversion of the mortgaged chattels, 
it appeared that at the time the goods 
were taken by deft, out of pltf. 's 

a ossession, they were in the hands of 
le bailiff of the latter for solo under 
tho power con trained in the mtge., & 
when deft, intervened & sold as 
assignee, ilie same bailiff conducted the 
sale, & tho amount realised was tho 
same os would have resulted from a 
sale under tho power : — Held : pltf. 
wtis entitled to recover as damages for 
the conversion no more & no less than 
was realised by the sale. — L ight v. 
Hawley (1897), 29 O. R. 25.— CAN. 

PART VII. SECT. 2, SUB-SECT. 6. 

824 i. Insurance money — Chattel mort- 
gage containing mvenant to insure — For 
benefit of mortgagee .] — Promissorv notes 
for the purcliiise money of goods were 
secured by a chattel mtgo. given on 
boiialf of the purchasers oontaining a 
covenant to insure for the benefit of 
the mtgee., who discounted the notes 
with pllfs. 8c assigned the chattel mtge. 
but did not transfer the insurance to 
them, the loss under wliich was payable 
to himself. Tho policy was afterwards 
renewed by the purchasers’ firm, but it 
did not appear that tho renewal was 
assigned to the mtgoc., or tho loss made 
payable to him. Subsequently a fire 
occurred & the purchasers’ firm 
assigned tho insurance money to pltfs., 
wdth whom they kept an account, as 
security for thoir general indebtedness, 
& pltfs, received 8c applied it on the 
notes aljovo mentioned, but afterwards 
sougiit to apply it iu payment of other 
indebtedness of the j)urchaser8 : — 
Held : pltfs. were bound to apply tho 
insurance money, for the benefit of the 
mtgee. — Western Bank v. C’ourte- 
MANOHE (1896), 27 O. R. 213. — CAN. 

824 ii. Covenani to insure in 

name of mortgagee — Lien on policy.] — 
F. & G. insured machinery with doft«. 
Subsequently they added new ma- 
chinery, mortgaged It, 8c covenanted to 
insure the whole in tho mtgeos.’ names 
In other oflaces. Insuraucos in other 
offices were effected In the names of the 
mtgees., 8c tho insurance with defts. 
was notioed & kept olive, but remained 
In the names of F. & Q. The latter 
became bkpt., &, after loss, the official 
assignee transferred defts.’ insurance 
to the mtgees. without any expressed 
oonslderation : — Semhle .* tho mtgees. 
had a lien on the policy under their 
bUl of sale. — Holmes 8c Bell v. 
National Fire & Marine Insurance 
Co. (1887), 5 N. Z. L. R. 360.— N.Z. 

824 iii. Afnount rccaoerable — 

Subsequent advances.] — Whoix) tho mtgo. 
was under seal, & the mtgee. insured 
before dofaidt : — Held : he was not 
ontltlod to I'ocover on his policy more 
than tho amount appearing on tho face 
of his mtge. at the time of Insurance, 
not being allowed to tack subsequent 
advances by parol. — Ogden v, Mon- 


IHEAL Insurance Co. (1854), 3 C. P. 
497.— CAN. 


a. Repudiation of mortgage.] — A 
chattel mtgo. cannot bo repudiated by 
tho mtgee. wdthout nouco tr» the 
grantor 8c without ascribing atiy 
reason. — ^A dams v. Hutchings (1893), 
3 Terr. L. K. 206.— CAN. 

b. ApplUxdion of proceeds of sale 
— Mortgagor emiUled to surplus ,] — 
Whore tho holder of a bill of sale, after 
realisation of the socurity, has admitted 
that there Is a balance due to tho 
mtgor. on action will lie against him 
for tho balance so admitted. — TcRNmt 
r. New South Wales Mont Dk 
P iETE Deposit 8c Investment Co., 
Ltd. (1910), 10 C. L. K. 539.— AUS. 

0 . .] — D. held a mtgo. 

with a power to sell upon default, tho 
mtgor. still to bo rosponslblo for any 
)>alance. Upon defaiut ho sold 8c m- 
pmehased some of the goods, which ho 
subsequently exchanged for land. U pou 
an action for tho balance . over tho 
amount I’ealised bv tho original sale, 
(left, contended that pltf. must bo 
consideied a trustee for him In the ic- 
purchase, 8c havhig sold at an advance 
must account for the b.’ -ance : — Held : 
to obtn.in relief, applica ion must bo 
made to equity. — Annes v. Dorn an 
(1860), 10 C. P. 299.— CAN. 

,] — Held: as pltf.’s 

claim was more than paitl by a sale 
of part of the chattels replevied, deft, 
was entitled, upon her cmmtei-claliii, 
to a refund of the excess & to a I'oturii 
of tho unsold chattels, but not to 
damages. — Lamont v. Olson (1911), 
18 W. L. R. 200.— can. 


£. Mortgage given by partners 

~ Subsequent mortgofic by one -partner 
after dis^lulion.] ~il. 8c C., w'hilo' 
carrying on business as partners, gave 
a chattel mtge. tti pltfs. as security lor 
goods suppliod to them. Subsequently 
M. retired, leaving tho assets of the 
firm in tho hands of C., who gave a 
further chattel mtge. to pltfs., covering 
tho goods included iu tho former 
mtge. as well as goods supplied to 0. 
porsonaiiy after M.’s retirement. 

Pltfs. seized & sold the articles com- 
prised in both mtges. & credited the 
whole of the net proceeds to the 
separate account of C., Instead of 
applying the proceeds of tho sale of 
the goods covered by the first mtge. 
to the payment of tho indebtedness of 
the firm : — Held : tlefts. wore entitled 
to have tho pi'ocoods of the sale of the 
goods covered by tlie fli’st mtge. apput^ 
in reduction of the debt for which it 
w’os given. — F isher v. MoPiieb (1890), 
28 if. S. K. 523.— CAN. 


g. Jiankruptcy of motpagnr 

Proceeds less than amount due to 
ortgagee. ] — M. made a bill of ^ sale of 
srsonol property, dated July o, 1^876, 
mdltioneii for payment of 1400 on 
Lily 5, 1877. & became iiisolvont on 
pr. 24. 1877. On Jimo 8, 1877, ^ 
iroJd leaving the Pr«l>erty 
[emlsos llaifio to be distratood for 
int, which accrued duo on Jti/^ l^i 
10 insolvent’s assignee & the hoWpr of 
L6 bill of sale, after each advertising 
salo of the property to wwoh the 
her objoctod, agreed that it shoula 
\ sold, reserving tho proceeds for the 
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o f grantee : Suh-aed, 5, Sec t 3.] 

grantor became bkpt., the money remaining in 
the hands of the auctioneer: — Held: the holder 
of the bill of sale was entitled to the money as 
against the trustee in bkpcy. — ^Pabsons v. Dews- 
BUBY & Clarke (1887), 8 T. L. E. 354, 0. A. 

826. Repayment — Execution paid out — By 

grantee of unrejiistered bill.] — The goods of debtor 
having been seized in execution, & a man left in 
possession, the holder of an unregistered bill of 
sale over them paid the debt & costs & took pos- 
session himself. On the same day, & before he 
did so, debtor was adjudicated bkpt. : — Held : the 
holder was entitled to be paid, out of the proceeds 
of the goods, the amount of the executions, which 
were good against the trustee. — Re Cole, Ex p. 
Mutton (1872), L. E. 14 Eq. 178 ; 41 L. J. Bey. 
67 ; 26 L. T. 916 ; 20 W. R. 882. 

AmwtaJtUma : — FoUd. Re James, Ex p. Harris (1874), L. R. 

19 Eq. 253. CODsd. Be Ayshford, Kx p. Lovering (1887), 

3 T. L. R. 604. Distd. Re CTralg, Ex p. Hlnohollffe, [1916] 

2 K. B. 497. Reid. Davis v. Petrie (1905), 93 L. T. 511. 

827. Earlier bills paid off —By grantee of 

bill executed after act of bankruptcy.] — At the time 
when a bill of sale was executed, the mtgee. had 


notice of an act of bkpcy. committed by the 
mtgor., upon which he was afterwards adjudicated 
a bkpt. The money secured by the deed consisted 
in parts of a sum paid by the mtgee. in discharge 
of the claim of the holder of two prior registered 
bills of sale executed before the act of bkpcy. was 
committed. The old bills of sale wore not trans- 
ferred to the new mtgee., & satisfaction of them 
was entered up. The new bill of sale was registered : 
— Held : the new bill of sale was valid as against 
the trustee in the bkpcy. to the extent of the sum 
paid to the prior mtgee. — Re .Tames, Ex p. BLabbis 
(1874), L. B. 19 Eq. 253 ; 44 L. J. Bey. 31 ; 31 
L. T. 621 ; 23 W. K. 636. 

See, generally. Bankruptcy & Insolvency, 
Vol. V., p. 906. 

S28. Distress paid off — ^To relieve cattle 

lent by third party.] — ^A distress for rent was 
levied upon ceriain property, & cat-tie lent for hire 
by pltf. to the tenant were seized. Deft., the 
holder of a bill of sale upon the goods & chattels 
of the tenant, then paid off the distress, & seized 
the cattle imdcr his bill of sale. In an action for 
trover & wrongful conversion : — Held : deft, was 
not entitled to set off & counterclaim the amount 


adjudication of the ct. : — Held : the 
holder of the hill of Bale waa entitled 
to the proceeds, which were less than 
t.he amount due him. — Re O’Mullin 
& .Tohnstonk (1878), R. E. D. 157. — 
GAN. 

h. Right of mortgagor to ac- 

count — Seizure db sale of property not 
included %n bill,] — Webb v. National 
Bank of New Zealand, 3 J. R. N. 8. 
114.— N.Z. 

k. Agreeinetd to give mmigage — 
Enforcement of, against assignee for 
benefit of creditors,] — An assiinioo for 
the general benetlt of creditors is, by 
virtue of 55 Viet. c. 26, s. 2, entitled 
to take advantage of irrogularitios or 
defocte in a chattel mtge. made by the 
assignor in the same extent as an 
execution creditor, where such mtge. 
is by reason of suesh defect “ void 
against creditors.** As against an 
assigueo for benefit of creditors on oral 
agreement, of which ho has notice, by 
the assignor to give to an Indorser a 
chattel mtge. to secure him against 
liability, will bo enforced. — Kerry v. 
James (1894), 21 A. R. 338.— CAN. 

l. Mortgage subseQuenUy exe- 

cuted — Right to rely on agreement,}-— 
Where an agreement to give a chattel 
mtge. is duly made 8c registered imdor 
R. S. O. (c. 148), B. 11, & subsequently 
a mtge. is made & registered, the 
giving of such mtge., whereby 
the legal estate becomes vested in the 
mtgee., does not revest in debtor the 
equitable title which the mtgee. had 
by virtue of the agreement, but it 
continues to exist as before^ & the 
mtgee. is enabled to rely on it where 
the legal mtge. is ineifoctual for any 
purpose. — h'lBHERv. Bradsbaw (1992), 
22 O. L. T. Ooc. N. 281 ; 4 O. L. K. 
162 ; 1 O. W. U. 282.— CAN. 

m. Covnwml to pay sum found due 
on aetUemznt — Refusal to come to 
settlement,] — Deft, executed a chattel 
mtge. to pltfs., reciting that ho was 
Indebted to thorn in a laige sum of 
money, the amount whei'eof had not. 
been ascertained by settlement of 
aocounts between them. The proviso 
was, that If deft, should pay to pltfs. 
such sum as should be found due on a 
settlement between them, the instru- 
ment should be void ; & deft, cove- 
nanted tn pay to idtfs. the said sum 
of money so to be found due as afore- 
said. In an action on this Instrument, 
pltfs. alleged in one count that deft, 
was at the date of the deed indebted 
to tliem in tl,000, which would have 
been found due on a settlement, but 


that deft., though requested, would 
not come to a settlement, nor pay the 
said sum. In another count it was 
alleged that deft, was indebted to 
pltfs. in 61,000 for goods sold, etc., 
& deft, by deed acknowledged such 
indebtedness ; & by I'oason of the 

non-payment an action had accrued 
te pltfs. to demand the same : — Held : 
pltfs. were entitled to maintain the 
action. — Gatiand v, MoDonald( 1877), 
41 U. 0. R. 573.— CAN. 

n. Liability for urongful acts of 
mortgagor — Mortgagee not in possession,] 
— ^A mtgee. who has not taken actual 
posBORsion, Is not liable in ti'esposs for 
an injury occasioned by the goods 
mortgaged. 

M. & Co. having wrongfully placed 
a quantity of stone on pltf.’s land, 
afterwards mortgaged it with other 
property to deft. Default hod been 
made In payment, but deft, had not 
taken possession, or interfered in any 
way with the stone ; when asked U) 
remove it, however, ho had refused, 
8c forbade pltf. doing so himself 
Held : as mtgee. ho was not liable t o 
pltf. in trespass for allowing the stone 
to remain. — Campbell v. Reid (1857), 
14 U. C. R. 305.— CAN. 

o. Mortgagee in possession adding 
stock to business — After default — Satis- 
faction of mortgage — Appointment of 
receiver,] — Pltf., carrying on tho busi- 
ness of a druggist, mortgaged his stock- 
in-trade to deft., the instniiiicnt 
stipulating that deft, should take 

ussesslou of tlie stock & premises, to 
old for four months in order to secure 
repayment of money advanced, & 
power w’as given to the mtgee. to add 
new stock so as to keep up tho business. 
Default was made in payment, & 
tlioreaftcr a large amount of stock was 
added, some of the money being 
expended by deft, with tho assent of 
pltf. ; other money being part of the 

f )rotit8 of tho business was thus re- 
nvosted In new stock ; some of the 
old stock remaining in specie. The 
matter was referred to tho niustar at 
Belleville, to take tho aooounts of tho 
dealings between the parties. Before 
tho master made his report, pltf. 
applied on petition for tho appointment 
of a receiver, on tho ground that tho 
mtge. hail been paid In full : — Held : 
(1) os the new stock belonged to the 
mtgee. Jiimsolf 8c pltf. couJd therefore 
have no claim upon it, & as the master 
had not yet found which party was 
indebted to the other, his nndlng 
would not be anticipated by the 
appointment of a receiver ; <2) although 


doft.’B riglit on default was to sell 
the original stock em bloc aftiCr notice, 
still deft, was at liberty to add further 
capital & stock to tho business, but 
not to the prejudice of the mtgor. so 
as to improve him out of his estAte, & 
HO long as pltf. chose to allow the 
business to go on under deft.’s control, 
he had tho right so to conduct it, 
subject to being called on to account. 
—Fghterv. Mordkn (1881), 29 Gr. 25. 
—CAN. 

p. Mortgage over unregistered ferry 
boat — Boat subsequently registered under 
new name, — Title of mortgagee,] — Deft, 
being owner of an unregistered ferry 
boat, gave pltf. a bill r f sale of it, by 
w^ay of nitge, Subsoquently deft, 
from time to time made repairs to the 
boat, 8c finally substantially rebuilt 
Jior, when he registered l»er under a 
now nanic, declaring iiimself to bo the 
sole owner:- Held: pltf.*s title under 
tho bill of sale was good. — Gibson v. 
Gill (1880), 19 N. B. R. 565.— CAN. 

q. Bale under principal security — 
Whether balance recoverable on collateral 
mortgage,] — Chattel mtges. were given 
as collateral to promissory notes given 
for goods sold by pltfs. to deft. Under 
a condition in the notes jtltfs. seized 
8c sold tho goods 8c sought to recover 
upon the mtge. the balance due qn tho 
notes : — Held : in the absence of any 
proviso in tho notes permitting pltf, to 
recover from deft, tho balance duo 
after a sale, the sole had put an end 
to the original agreement, & os pltfs. 
had no right to recover on the notes 
they had no riglit of action on the 
collateral security. ^ — ^M ashey-Harris v, 
Lowe (1905), 6 Terr. L. K. 71; 1 
W. L. R. 213. -CAN. 

r. Recovery of money paid under 
mistake of fact- -Paynienl by grantee for 
goods not ordered. >— Deft, sold by a bill 
of sale to pltf. his goodwill, lease, & 
certain druggist’s slock thereafter to 
be selected, to the amount of 65,700. 
P. selected the stock from the stock 
list for pltf., who paid the 65,700, 8c 
by some oversight, a lot of lamp 
cleaners, of tho value of 6173, were 
charged 8c paid for as part of the 65,700, 
whlcn, as the jury found, neither P. 
nor pltf. had ever ohosen or accepted. 
Deft, having refused on application to 
take away these lamp cleaners or repay 
the 6173: — Held: notwithstanding 
the bill of sale, pltf. was entitled to 
recover back the 6173 as money paid 
under a mistake of fact, 8c without 
consideration. — ^M ingayb v. White 
(1873), 34 U. O. R. 82.— CAN. 



165 


Part VII* ^Rights and Liabilities op Parties* 


paid by him to relieve the cattle from the distress.- 
JoNBS V. Simmons (1881), 46 J P. 666. 


Sect. 3.->TRANSF£R. 

See 1878 Act, s. 10. 

829* Of bill executed before 1854 Act*] — ^In 

1852 A. executed to B. a bill of sale of his trade 
fixtures to secure advances. In 1874 B.’s exors., 
without A.’s concurrence, executed a deed of 
transfer to 0. In Nov., 1876, 0. took possession, 
& in the following Dec. A. was adjudicated bkpt. : 
— Held: the transfer to C. was not witliin 1854 
Act, & did not require registration. — Re Shaw, 
Ex p. Shaw (1877), 46 L. J. Bey. 114 ; 36 D. T. 
805 ; 25 W. R. 686. 

830. Whether bill or transfer — Further advance 
by transferee*] — ^By an indenture in 1877, after 
reciting that by a ratge. in 1872, W., the mtgor., 
had conveyed certain hereditaments to secui*e 
£350 lent to him by the mtgees. with a proviso 
for redemption on payment of the £350, it was 
witnessed that in consideration of £350 paid by S. 
to the mtgoos. at W.’s request in satisfaction of all 
money owing upon the recited mtge., the receipt 
of whi(5h £350 the mtgees. acknowledged, & there- 
fi’om released S. & W., & also in consideration of 
£120 paid by S. to W. tlie mtgees. conveyed & 
released, & W. released & confirmed t/O S. m fee, 
the hereditaments discharged from tiie proviso 
for redemption, with a pi'oviso for redemption on 
payment by W. to 8. of the two sums of £350 ^ 
£120, making together £170, & a covenant by W. 
for payment thereof to 8. : — Held : though there 
was no formal assignment of the old debt of £350 : 

though that debt & the old equity of redemption 
were extinguislied, the indenture of 1877 was as 
to the £350 in substance* a “ transfer of a mtge.’’ 
witliin Stamp Act. 1870 (c. 07), sched,, <fe was 
liable to be stamped as a transfer, with a further 
ad valorem duty on the fresh advance of £120, & 
was not liable to bo stamped as a “ mtge.” for 
£470. — Walk r. Inland Rk venue Comhs. (1879), 

4 Ex. I). 270 ; 48 L. J. Q. B. 571 ; 41 L. T. 165 ; 
27 W. R. 916. 

Annotation : — Folld. Humphreys v. I. R. (Vunrs. (1899), 

81 L. T. 199. Refd. City of Loiiduu Brewery Co. v. 

1. R. Comi-s. (1898), 78 L. T. 39. 

831. Debt reduced before transfer.] — 

A bill of sale of goods, which was duly registered, 
was given to secure £500 with interest, part of 
which was at a subsequent date paid off. A deed 
was afterwards made between the two pai*ties to 
the bill of sale & pltf., whereby the security was 
trai^f erred & the goods assigned t«o him, on his 
paying off the amount remaining due on the bill 
of sale & making a further advance to the grantor, 
the whole amount secured by the deed being 
£601 15.V. 9d., with interest, &; t;he rate of interest 
& the times of payment being different from tliose 
of the former deed : — Held : whether or not the 
deed was an effectual security, without registra- 
tion, for the fresh advance, it was, as to the amount 
whicii remained due on the former bill of sale, a 
transfer & valid to that extent without registra- 
tion, so as to entitle pltf. to the goods. — Hohnb v. 
Hughes (1881), 6 Q. B. 1). 676 ; 44 L. T. 678 ; 46 
J. P. 604 ; 29 W. R. 576, C. A. 

Annotaiion : — Contd. Cornell v. May (1915). 112 L. T. 1085. 

832 . Assignment of debt — & of licence to 

seize.] — An agreement for the hire, & ultimate 
purchase by the hirer, of specified articles of fur- 


niture, provided that, on payment by the hirer 
of an agreed price, which was to be paid in a fixed 
of periodical instalments, the articles 
slioula become his property, but that, until the 
agreed price had been fully paid, they should 
remmn the property of the lender. It was fuHher 
provided that, if default should be made in the 
punctual payment of the hire, the lender might 
immediately enter upon the dwelling-house of the 
hirer & take possession of, & remove & sell the 
goods. During the currency of the agreement 
the lender assigned all Ms right & interest under 
the agreement to a pei*son who had lent him money, 
as security for the advance, authorising Mm, if 
default should be made in repayment of the loan 
as agreed, to exercise all the powers contained in 
the hiring agreement, until the balance due to Mm 
should have been repaid: — Held: (1) the licence 
to enter & take possession of the goods was not 
capable of being assigned ; (2) the assignment of 
the instalments wMch accrued due imder the 
hiring agreement after the commencement of the 
bkpey. of the assignor was valid as against the 
trustee in bkpey . — Re Davis & (>o.. Ex p. Raw- 
linos (1888), 22 Q. B. D. 193 ; 37 W. R. 203 ; 6 
T. L. R. 119, C. A. 


Annotation : — ^Refd. Wilmot v. Allou» [1897] 1 Q. B. 17. 

833. Securities not expressly assigned*] 

— P. executed a voluntary settlement, by which 
he assigned certain pei'sonal property, including 
four debts which were due to him on the security 
of bills of sale, to trustees, with power to sue for 
the debts, upon trust to sell & convert into money 
the trust premises & execute & do such assurances 
& things as should be expedient, to apply the 
proceeds for the benefit of his wife &; other relatives, 
lie made no express assignment of the securities 
for the debts, nor did he give them up to the 
trustees. The settlor afterwards received pay- 
ment of tho four debts & died inticstatc. In an 
action for tho administ)*ation of Ms estate & of the 
trusts of the settlement i- ~Held: the debts wore 
completely assigned by the voluntary settlement, 
the trustees were entitled to prove as creditors 
against t4ie estate of intestate in respect of tho 
debts received by Mm. — Re Patrick, Bii.iiS v. 
Tatham, [18911 1 Ch. 82 ; 60 L. J. Ch. Ill ; 63‘ 
L. T. 762 ; 39 W. R. 113 ; 7 T. I.. R. 124, C. A. 

y/nno<a/»on Mentd. Kc GrilTlii, Griffin v. Griffin. [1899] 

1 Gh. 408. 


Ohoses in action as subject-matter of bills of 
lale, nee Part IV., Sect. 3, ante, 

834* Of registered bill-— Equitable sub-mortgage 
>y transferee.] — ^A memorandum by way of cquit- 
kblo sub-mtge. given by tho transferee of a regis- 
ered bill of sale, accompanied by a deposit of the 
egistered bill of sale & the transfer, does not 
equire registration as a bill of sale, even though, 
dter the mtge., tho transferee acquires by assign- 
nent the equity of redemption of tlie original 
;rantor. — Re Parker, Exp, Turquand (188.5), 14 
i. B. D. 636 ; 54 D. J. Q. B. 242 ; 53 J.. T. 579 ; 
13 W. R. 437 ; 1 T. L. R. 284, 0. A. 

Innototions : — Mentd. Moult r. Halllday (1897), 4t» vV* H. 
318 ; Re Janios. Exp. Hwanaca Mercantile . 

T. L. H. 15 ; ChappoU v. Harrison (1910). 103 L. T. 694. 
Re Tabor, Ex p. Cork, [1920] 1 K. B. 808. 

835. Of unregistered bill.]— C., on .Ixdj 18, 
advanced W. £150, wMch was employed partly in 
laying out an execution. An inventory wi^ m^e 
•f W.’s furniture, & at the foot of it W. signed a 
eceipt for the £150, as “ for the absolute saM 
n. “ nf f.hn n.hovfi-mentioned articles.” On the 


PART VII. SECT. 8. of sale has been duly ffled. It Is un- from the ffrantw to another.— M a^ 

834 1. Transfer of registered MU— neoe^y ^ tllo or retclsl^r a memo- w. MAvaKR (1878), 4 V. L. u. 

Registration unnecessary .] — When a bill randum of transfer of tho security AUS. 
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Sect, 3. — Transfer, Sect. 4.] 

same day a written agreement was entered into 
between C. & W. for the letting of the same fur- 
niture, specified in a schedule, by 0. to W. for two 
months tor £170, to be paid by W. to 0. on Sept. 18, 
or such other time as might be agreed on. In 
Aug. W. repaid 0. £50, part of the £170. The 
balance of £120 was not paid when it became due 
on Sept. 18, & 0. sent H. to take possession of the 
goods. Possession was taken, « it was then 
arranged that H. should pay the £120 to C. 0. 
signed a receipt, indorsed on the hiring agreement 
of July 18 & dated Sept. 22, for the £120 as “ for 
the absolute sale ” to H. of “ the goods therein 
specified,” & on the same day an agreement, 
similar to that of July 18, was entered into between 
H. & W. for the letting of the furniture to W. for 
three months at a rent of £145, to bo paid in three 
instalments in Oct., Nov., & Dec. The Oct. in- 
stalment was not paid when it became due, & on 
Nov. 6 H. took formal possession of the goods. 
The goods remained in the apparent possession of 
W. until after he had committed an act of bkpcy., 
on which he was ultimately adjudicated a bkpt. 
None of the documents were registered : — Held : 
whether the transaction in Sept, was a transfer 
to H. of C.’s interest as a mtgee. or an entirely 
new transaction, II. could s&nd in no better 
position than C. did, & the trustee in the bkpcy. 
was entitled to the goods. — Re Wauden, Rx p, 
Odell (1878), 10 Oh. D. 76 ; 48 L. J. Bey. 1 ; 39 
J.. T. 333 ; 27 W. R. 274, C. A. 

Annotatuma : — Mentd. Re Baum, Ex p. Cooper (1878), 10 
Ch. D. 313 ; Cochrane v. Matthews (1878), 10 C^h. 1). 
80, n. ; Lincoln Wagifon & Eng'ine Co. r. Mumford (1879), 
41 L. T. 655 ; Woodgato v. Codfrey (1879), 4 Ex. I). 59 ; 
Marsden v. Meadows (1881), 7 Q. B. I). 80 ; Re Cunning- 
ham, Attenborough’s Case (1885), 28 Cli. J). 682 ; Simpson 
u. Charing C^ss Bank (1886), 34 W. 11. 568 ; Sharp t\ 
McHenry, Sharii v. Brown (1887), 38 Ch. D. 427 ; French 
V, Bombernard (1888), 60 L. T. 48 ; Haydon r. Brown 
(1888), 59 L. T. 330 ; M. S. & L. By. Co. v. North Central 
Wagon Co. (1888), 13 App. Cas. 554 ; Redhead v. West- 
wood (1888), 59 L. T. 293 ; Jones v. Tower Furnishing 
Co. (1889), 61 L. T. 84 ; Rc Wateon, Exp, OflBcial Rocieiver 
in Bkpcy. (1890), 25 Q. B. I). 27 ; Beckett v. Tower Assets 
Co., lisoi] 1 Q. B. 1 ; United Forty Pound Loan Club v. 
Bcxtoii, [1891] 1 Q. B. 28„n. 

836. Title through holder of unregistered bill.] 

— The goods of an execution debtor were assigned 
by the sheriff by inventory & receipt to O., who 
assigned them in trust for the separate use of the 
execution debtor’s wife, with power to the trustee 
to sell. Both assignments were unregistered. 
The wife granted a bill of sale in her own name, 


which was duly regist.ered by the grantee. The 
goods remained throughout in the possession of the 
execution creditor : — Held (Grove, J., Lopes, J., 
diss.): the want of registration of the two first 
assignments invalidated the title of the grantee of 
the third assignment, the holder of the registered 
bill of sale. — C hapman v. Knight (1880), 6 0. P. D. 
308 ; 40 L. J . Q. B. 426 ; 42 L. T. 638 ; 44 J. P. 
491 ; 28 W. R. 919. 

Anriotations : — Oonid. Swire v, Cookson (1883), 48 L. T. 

877. Diltd. Walrond v. Goldmaun (1885), 16 Q. B. D. 

121. Hentd. Bright v, Rogers, [1917] 1 K. B. 917. 

887. No person entitled to avoid bill when 

title acquired — ^Absolute sale — ^Bill by purchaser 
registered.] — In 1873 S. executed a bfll of sale of 
furniture to resp. to secure a loan, with an absolute 
unconditional power to take possession & sell in 
case of default of payment upon demand. The 
bill was duly registered, but never re-registered. 
In 1883 resp., in order to protect the furniture 
from S.’s creditors, demanded payment, & on 
default took possession of the fumitme &; sold it 
to C., giving him a receipt for the purchase-money 
though no money actually passed. At the same 
time C., not being able to pay, executed a bill of 
sale of the furniture to resp. to secure the purchase- 
money. The biU was duly registered, but the 
receipt was not registered The transaction with 
C. was found by the jury to be a bond fide one. The 
furniture having been afterwards seized under a 
fi, fa, against S. : — Held : the sale to 0. being an 
absolute & bond fide transfer of the property, the 
bill of 1873 was spent & satisfied, & 1854, 1866, 
1878, & 1882 Acts had no application whatever to 
it at the time of the execution, whether the fur- 
niture was or was not at that time in the apparent 
possession of S., & resp. was entitled to the 
furniture. — Cookbon v, Swire (1884), 9 App. Cas. 
653 ; 64 L. J. Q. B. 2d9 ; 52 R. T. 30 ; 33 W. R. 
181, H. Jj, ; nffg, S. C. sub nom, Swire v, Cookbon 
(1883), 49 L. T. 736, C. A. 

AnjwUUioTm ; — FoUd. Antoniadi v. Smith, [1901] 2 K. B. 

589. ColUid. Hopkins v. Gudgeon, 11906] 1 K. B. 690. 

Befd. Hall V. Smith (1887), 3 T. L. R. 805 ; Withers v. 

Berry (1895), 39 Sol. Jo. 569. 

838. Assignment by original grantee 

registered.] — The grantee of goods under an absolutci 
bill of sale assigned the goods by a duly registered 
bill of sale. At the date of the second bill of sale 
the first was unregistered ; — Held : the second 
bill of sale conveyed a title valid against all who 
became execution creditors of the grantor of the 
first bill of sale after the date of the second. — 


836 i. Title through holder of im- 
regiatcred bill.] — An oxooutlon debtor 
made a poHt-nuptlal bcttlcmont of 
chattel property, with a triiHt for sale 
on Ids own request. The trustee of 
the settlement, by the direction of llu^ 
execution debtor & his wife, assigned 
the property included in the settlement 
to pltf. for valuable consideratioti. 
Neither the settlement nor the subse- 
quent assignment was rc^isterecl under 
Bills of Bale Registration Act, 1856. 
The execution doi)tor was at the time 
of seizure under the fieri facias issued 
by the judgment creditor, in apparent 
possession of the goods, but the trustee 
of the settlement was in actual posses- 
sion, as agent for the assignee for 
valuable consideration .* (1) 

the execution debtor was the person 
** by whom or of whose goods " the 
settlement was executed ; (2) were it 
not for the intermediate assignment the 
execution creditor could have seized 
the goods as the goods of debtor for 
non-rf^dstration of the settlement ; 
(ii) the assignment for value did not 
defeat the execution creditor’s right, 
as tlic assignee’s title depended upon 
the settleniont, &: that even if the 
settlement was a sham, the sottlomont 


was good as {gainst the settlor & not 
defeasible by a subsequent sale by him. 
“ "Walkku r. Clevk, Mac. 107. —N.Z. 

a. Necessity for notice of assign- 
tncnl — Before demand by assignee. J— 
A. gave B. a bill of sale of a pair of 
oxen to secure a debt, with a condition 
that A. sliouid koop possession of the 
oxen, but if ho undertook to sell tliein, 
or allowed them to be taken in execu- 
tion, the bill of sale was to be absolute. 
A. afterwards sold the oxoji to deft., 
& B. assigned bis interest under the 
bill of sale to pltf., who demanded 
the oxen of deft, without informing 
iiiiii of the assignment of the bill of 
sale : — Held : deft.’s refusal to give up 
the oxen was no conversion as against 
pltf. — Sharp v. Lawrence (1865), 
N. B. Dig. 708 (23). -CAN. 

b. Assignment subject to equities.] 
— Pltf. gave a chattel mtge. to H. to 
sociiro certain money, with a proviso 
enabling the mtgee. to take possession 
&. sell In case the goods should be 
taken in execution by any creditor of 
the mtgor. The goods were so taken, 
Sc deft., to whom the mtge. bad been 
assigned by H., took possession Sc sold 
under it, for which pltf. sued, alleging 


that H. verbally agreed to pay these 
executions, which were made part of 
the money secured : — Held : deft., as 
OHsignoo. took subject to such oOTce- 
mont, though without notice of it. — 
Martin v. Bkauman (1880), 45 U. C. R. 
205.--CAN. 

0 . AssigmfU'fit after default- — Lia- 
bility of grantee to deliver jtossessitm.] 
“—By a hill of sale certain chattels 
wore expressed to be bargained, sold, 
& delivered to the grantee, subject to 
a proviso for redemption, but without 
any stipulation that the Ranter m^ht 
retain possession until default. The 
grantee after default assigned this 
security to pltf. by a deed which, 
reciting that the grantor had bargained, 
sold, & delivered the chattels to the 
grantee, assigned to pltf. tlio chattels 
comprised In the bill of sale, to hold 
them for his own benefit as fully as 
the grantee himself might have held 
them, subject to the proviso for redemp- 
tion : — Held : the assignment con- 
stituted a sale of the chattels, absolute 
on default being made by the grantor 
of the bill of sale. Sc after such default 
the grantee was liable to deliver actual 
possession of the chattels to pltf. 
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Antoniadi V . Smith, [1901] 2 K. B. 689 ; 70 
L. J. K. B. 869 ; 86 L. T. 200 ; 49 W. R. 693 ; 17 
T. L. R. 643 : 46 Sol. Jo. 638 ; 8 Mans. 336, CJL 
Annotati ^: — ^Distd. Hopkins v. Gudfireou, [1906] 1 K. B. 

690. Mentd. Rogers, Enngblut v. Martin (1910), 103 

Xi. 627 . 

830. Bill by original grantee not registered.] 

— In 1903 G., the owner of furniture in a house 
occupied by him, sold the furniture to a limited 
CO. by an agreement which was not registered as 
a bill of sale. In 1904 the co. sold the furniture 
to G.’s mother by a document which was not 
registered. In 1906 the furniture, which had 
during the whole time romainod in the apparent 
possession of G., was seized in execution under a 
jud^ent obtained against him. His mother 
having claimed the furniture : — Held : as claimant 
could show neither a registered title, nor that she 
had taken possession so as to render registration 
unnecessary, her title could not prevail against 
that of the execution creditor. — Hopkins v. 
Gudgeon, [1906] 1 K. B. 690; 75 L. J. K. B. 
462 ; 94 L. T. 678 ; 54 W. R. 419 ; 50 Sol. .To. 
311 ; 13 Mans. 363, D. C. 


840. Assignment by holder of one bill — ^Assignor 
paid of! — Goods claimed by holder of another bill.] 

— ^A. mortgaged furniture to B. with power of 
sale on default, & after that morl.gaged the same 
furniture to C. by a second bill of sale. B. entered 
into possession of the goods on A.*s default in 
payment, & left his servant in possession. D., 
without notice of the second bill of sale, agreed 
with A. to purchase the goods, &> B.’s servant 
delivered possession of them to I). D. then paid 
the balance due to B., & B. tljen delivered to D. 
his bill of sale, & gave him a receipt which pur- 
ported to sell & assign the goods to I). : — Held : 
t). had no title to the goods as against C. Sembte : 
if a purchaser buys of the grantor of goods his 
rights, if any, & then pays oft‘ the grantee & takes 
an assignment of the granteci’s interest, lie thereby 
acquires no right to the goods even to the extent/ 
of the money paid by him to the grantee, but the 
whole transaction enures to the benefit of a sub- 
sequent incumbrancer. — Cooper v. Braham (1867), 


16 iu T. 610. 


841. Bill registered at date of transfer — ^Failure 
to re-regtoter after five years.] — Held : 1866 Act, 
s. 4, which required the registration of a bill of 
sale under 1864 Act to be renewed every five years, 
in default of which the registration ceased to have 


any effect, was equally imperative when the 
gmntee, before the period for renewal, assigned 
his interest imder the bill of sale to a t^rd person, 
& the assignee, if the registration was not renewed, 
had no title as against an execution creditor. — 
Karet V , Kosher Meat Supply Assocn. (1877), 
2 Q. B. I). 361 ; 46 L. ,T. Q. B. 548 ; 36 L. T. 694 ; 
26 W. R. 691. 

— Consd. Antoniadi v. Smith, [1901] 2 K. B. 

589.' Bold. Hopkins v. Gudgoou, [1906] 1 K. B. 690. 


Sect. 4.— SATISFACTION AND SURRENDER. 

See 1878 Act, s. 16. 

842. Entry of satisfaction — ^Affidavit verifying 
consent — Whether necessary to be made by 
solicitor.] — ^The ailldavit verifying the signature & 
consent of the person entitled to the benefit of a 
bin of sale to the entry of satisfaction of the bill 
of sale need not be made by a solr . — He Bill op 
Sale, White to Rubery, [1894] 2 Q. B. 923 ; 
64 L. J. Q. B. 137 ; 71 L. T. 614 ; 1 Mans. 378 ; 
10 H. 429, D. C. 

843. Failure to enter satisfaction — ^Though bill 
satisfied — Rights of execution creditor.] — The 

goods of debtor being seized under an execution, 
A. set up a claim t/O them under a bill of sale to 
secure repayment to him of a sum of money lent 
to debtor. Under the power given to A. by the 
bill of sale to sell the goods, & out of the proceeds 
to reimburse himself and pay the surplus to debtor, 
A. had sold sufficient to repay the amount of his 
original loan, & the amount of a distress levied on 
the farm of debtor & of rent due by him, but A. 
had not been repaid a further sum advanced by 
him subsequent to the execution to pay a quarter’s 
rent of the fainn falling due on the day ^ter the 
date of the execution: — Held: A. liad paid the 
last-mentioned sum of his own wrong, and could 
not, after the bill of sale had been actually satisfied, 
set up the bare legal property vested in him by it, 
as against the execution creditor. — Waterton v. 
Baker (1868), 17 I.-. T. 494. 

Annotation : — Distd. WilUaraB v. Ryiner (1895), 39 Sol. Jo. 

641. 

844. What amounts to satisfaction — ^Discharge 
of bankrupt grantor — Security operating as — ^Actual 
assignment.] — Declaration for breaking & entering^ 
the house & shop of pltf., & for seizing & taking' 
pltf.’s goods* Pleas, not guilty, leave & licence, 


iliouflrh he had never liad. It Jiimsolf. — 
PK'ri'iT V. Walkkr (1882), 8 V. L. II. 
72.--AUS. 

d. Transfer to hank — TAabilUy for 
balance due — Moriyage given before 
insolvency.] — Shortly before G.’s OBsiffii- 
meut for benefit of IiIb creditors, IiIh 
bookkeeper transferred to tlie bank a 
chattel nitgre. given him by O, to seenre 
jaymont of $800. The aBsignee In 
)kpoy. woB ordered to pay the bank 
iho balance due on the mtge. : — Held : 
1) the asslgnoo was not liable to repay 
iho money; (2) the mtge. was not 
given to pecure advances & did not 
give the bank a first Hon on the pro- 
perty ; (3) the bank was In the same 
position as if it had rocoived the mtge. 
directly from G. when he was notori- 
ously insolvent. — Houston v. Mbb- 
OHANTS Bank op Halifax (1901), 31 
S. C. R. 361.— CAN. 

PART VII. SECT. 4. 

842 i. Entry of satisfaction — Juris* 
diction of court.] — The jurisdiction to 
enter a memorandum of satisfaction 
upon a bill of sale, under 17 & 18 Viet, 
c. 55, 8. 0, is peculiar to the Ct. of 
Q. B., &; a judge of another ot.. sitting 
in the Consolidated Chamber, cannot 
exercise it. — ^M archbanks v. Fleming 


(1858), 8 T. C. L. R. App. XXIX.— IR. 

842 il. F<trm c€’ contents of 

affidavit.] — To obtain a judge’s order 
to enter up a meiiiorandiiin of satis- 
faction of a bill of sale, tlio affidavit 
should conclusively show that tlie debt 
has been discharged, & the words of 
the statute should be followed. — Ejt p. 
Cavk (1857), 9 Ir. Jur. 310. — IR. 

843 i. Failure to enter satisfaction — 
Though bill satisfied — Rights of subse* 
quent mortgojgee.y—K grantor had given 
a prior registered bill of sale to another 
grantee, which had been paid off, but 
no memoranduTii of satisfaction had 
been entered : — Held : the outstanding 
bill of sale could not be set up as 
against claimant. — Smith v. White 
(1869), 5 I. L. T. 74.— IR. 

f. Release remaining in hands of 
mortgagee — Effect of.] — When a release 
of a biil of sale remains in the hands 
of the mtgoe., tho jury may iufer that 
It was not intended to become opera- 
tive. — Huhbky V. Bank op New 
South Wales (1882), 1 N. Z. L. K. 
C. A. 115.— N.Z. 

844 i. What amounts to satisfaction — 
Visciharge of bankrupt grantor — Release 
in deed of assignmcTU — -Cirantee party to 
deed.) — On Apr. 2, 1891, M. gave a 
leasehold mtge. to deft., & a bill of 


sale of personal property to seoiiro tho 
payment of $500 & $1,500 respectively. 
On May IS following, M. executed a 
deed of assignment to deft., as jiarty 
thereto of the second part, for the 
benefit of her creditors, being parties 
of the third part. A condition in tho 
deed stipulated that tho parties of tlie 
second & third parts, in consideration 
of the sum of one dollar to each of 
them paid, “ did severally remise, 
release, & discharge tlie party of the 
first part from & against all debts, 
dues claims & demands, actions, suits, 
damages, & causes & rights of aotion 
which they then had or might there- 
after liavo against tho party of the 
first part, for or by reason of any other 
matter or thing from the beginning of 
the world up to that date.’- Deft. & 
a number of creditors executed the 
deed. The assignor was not indebted 
to deft, in any other amount than that 
secured by tho mtge. & bill of sale. In 
his evidence deft, stated that ho 
executed tho deed solely as trustee ; 
— Held : deft, had discharged the 
mtge. & biU of sale, & it was im- 
material that ho had no intention of 
doing so. or that lie was ignorant of 
tlio legal effect of his act. — ^M ay v. 
SiEVEWRiOHT (1893), N. B. Dig. 314 
(36).— CAN, 
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SecL 4. — Satiafcuiion and aurrender, ] 

^ that the goods were not pltf.’s. By deed of 
Aug. 18, 1868, executed between pltf. & H., pltf., 
in consideration of a loan of £200, & for securing 
payment thereof & interest, assigned to H. all & 
singular the household furniture, stock-in-trade, 
goods, chattels, effects, & things which were then 
or which might during the continuance of the 
security, by substitution or otherwise, be in & 
about or belonging to the messuage & premises 
then occupied by pltf., or in or about any other 
place or places that same might then or at any 
future time or times be removed to or placed or 
deposited in, to hold to H., his exors., administra- 
tors, & assigns, as their own property, subject to 
the proviso for redemption thereinafter contained. 
The deed provided that in certain events it should 
be lawful for H. to enter upon any messuage, 
etc., upon wliich the pi’operty thereinbefore men- 
tioned & thereby assigned, or any part thereof, 
should be placed or deposited, & t.o take & remove 
6c sell same, provided that until default should be 
made upon demand, or until any event as afore- 
said should happen, it should be lawful for pltf. 
to hold possession & enjoy the effects thereinbefore 
assigned, & pltf. covenanted 6c agreed that ho 
woidd, on demand as aforesaid, well 6c truly pay 
unto H. the £200 together with interest at *8 per 
cent, per annum. In Apr,, 1869, deft, offered to 
advance pltf. the £200 at 5 per cent., 6c deft, 
paid H. off, & by a deed between H. & deft, of 
Apr. 26, 1869, in consideration of £200 6c interest 
advanced by deft. H. assigned the premises 
assigned by the deed of Aug. 18, 1868, 6c all 
securities for same, with power to deft, in the name 
of H. to sue for, receive 6c ^ve receipts for the 
premises, subject to the existing equity of re- 
demption under the deed of 1868. By an agree- 
ment, in writing of the same date, between pltf. 

6c deft., reciting the deed of 1868, 6c the deed of 
Apr., 1869, pltf. agreed to hire the goods, etc., of 
deft. 6c to pay deft. £6 5s. per month “ until the 
£200 intei’est & expenses are paid, or to pay it off 
whenevei’ he finds he can do so, with the interest 
then due, 6c at which time deft, agrees to give up 
all claim to the goods, chattels, 6c effects, etc., & 
that same shall then become the property of pltf. ; 
but upon default being made in payment of the 
£6 6s., or any part thereof, [deft.] agrees that in 
case of any default to give pltf. a fortnight’s notice 
of his instalment then due, 6c [pltf.] agrees that all 
money paid before such default shall be applied by 
deft, in part payment of the £200 6c interest then 
due, 6c to the goods, etc., 6c to which from such 
default deft, shall have power to sell same without 
hindrance, 6c to pay himself the balance with 
interest and expenses which shall then b(! due, and 
hand over the balance, 6c that pltf. to keep up the 
stock, & that [pltf.] will not remove the goods, 
ete., from off his present dwelling without the con- 
sent of deft., as [pltf.] hereby declares that the 
goods, etc., shall remain the property of deft. 


until the £200 with interest shall be fully paid 6c 
satisfied. On May 8, 1869, pltf. was adjudged 
bkpt. imder Bkpey. Act, 1861 (c. 134), deft, some 
days prior having taken possession of all the goods, 
etc., on the premises under the bill of sale. Pltf. 
received his discharge in bkpey. on July 19 ; in 
the meantime deft, ^ter fourteen days possession 
had withdrawn, leaving everything in pltf-’s 
possession. Subsequently differences arose, 6c in 
Mar. deft, broke open pltf. *8 house, seized all the 
goods on the promises, 6c sold them. At the trial 
the judge directed the jury that deft, had no right, 
under has bill of sale, to seize any property acquired 
by pltf, since his order of discharge, 6c the jury 
found a verdict for pltf. for tlie value of the after- 
acquired goods : — Held : a rule for a new trial, 
on the ground of misdirection, must be discharged. 
— Cole v. Kernot (1872), L. R. 7 Q. B. 534, n. ; 
41 L. J. Q. B. 221. 

AnrwtcUions : — Consd. Oollyor v. iHaacH (1881), 19 Oh. D. 
342 ; Re Lind, IndiiBtrialB J^lnanco Syndicate v, Lind, 
[1915] 2 CJh. 345. Rrid. Thompson v. Cohen (1872), 
L. R. 7 Q. R. 527. 

845. Agreement to assign.]- 

Pltf . sued deft, for breaking & entering his premises 
6c convening his goods. Deft, pleaded a deed 
whereby in consideration for money advanced, 
pltf. assigned all the furniture & goods upon his 
premises to deft., provided that upon repayment 
of the money advanced the deed should be void. 
It was agreed that deft, might enter & seize, & 
dispose of the goods tissignod upon default of 
payment by pltf. It was further agreed 6c 
declared tliit if pltf. should at any time thereafter 
during the continuance of the security become 
possessed of furniture or goods other than or in 
addition to the property assigned, same should be 
in all respects subject to the deed, 6c might be 
seized, sold, 6c disposed of in the same manner to 
all intents & purposes as if sanie were thei possessed 
by pltf., 6c were duly assigned by the deed. The 
idea proceeded to aver that pltf.’s promises 6c 
goods mentioned in the deed were the same as 
those mentioned in the declaration, that pltf. was 
in default, 6c that deft, entered & seized under 
the deed, which were the alleged trespass 6c con- 
version. Pltf. replied, on equitable grounds, that 
after the execution of the deed, & before the 
alleged g^rievances, pltf.’s affairs were liquidated by 
arrangement under Bankruptcy Act, 1869 (c. 71), 

6c that all conditions were fulfilled to render the 
liquidation binding upon deft., 6c that before the 
alleged grievance the trustee under the liquidation 
sold the goods to friends of pltf., who thereupon 
gave pltf. possession thereof, 6c pltf. then held 
same freed 6c discharged from all claims of deft, 
tliereon : — Held : the licence in the deed to seize 
after-acquired property was merely accessory to 
the debt secured, & was banned by the liquidation, 

6c the replication was a good answer to the plea. — 
Thompson v. Cohen (1872), L. R. 7 Q. B. 527 ; 41 
L. J. Q. B. 221 ; 26 L. T. 693 ; 36 J. P. 822. 
Annotations : — Consd. (Jollyer r. IsaacH (1881), 19 Oh. D. 


g. Chattels sold on default — 

Mortgagor in possessio^iA — B., the 
customer of a bank, executed a chattel 
rntge. on tils household efTects, by way 
of collateral security, in favour of the 
bank, which was allowed to run into 
default, whereupon the mtarees. pro- 
ceeded to a sale, appointed W. ilielr 
bailiff for that purpose, who sold it 
to pltf., a creditor of B., by private 
sale for 1900 ; & executed a bill of 
sale thereof. Pltf. swore that B. 
owed him about $1,000, & he thought 
there was ample security for the $900 
fk, also additional security for B.’s 
indebtedness to himself, & that the 


goods seemed to be worth about 
$5,000 ; & pltf. ^thout disturbing in 
any way tho possession of B., rented 
the property to him, & remained, as 
he had been, in possession. In order 
olleotually to carry out the proposed 
arrangement with B., the bank ap- 
pointed their local agent to accept the 
chattel mtge., Sc as such agent to make 
the affidavits required to be made by 
mtgees. : — Held : the chattel mtge. 
was satisfied quoad the goods. — 
Carlisle v. Tait (1882), 7 A. R. 10. 
--CAN. 

h. Second mortgage given while 


sheriff in possession — First mortgage 
satisjfied after seizure.'] — On Jan. 9 
M. mortgaged goods to H., which on 
the 10th the sheriff seized under a 
fi, fa. On Fob. 22, while tho sheriff 
was in possession, M. made a bill of 
sale to i>ltf. The mtge. to R. was 
satisfied after the seizure, & before 
the sale by the sheriff, but whether 
before or after tho execution of tho 
blU of sale to pltf. did not appear ; — 
Held : the ft. fa. was entitled to 
prevail over pltf.'s claim. — Taylor e. 
Jarvis (1867), 16 U. O. R. 21.— 
CAN. 
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Industrials Finanoe Syndicate v . Lind. 

lliflo ] is Cn. 345. 


846. 


— Debtor by bOl of 


sale assigned for value to a creditor certain specified 
chattels at his place of business, all other 
chattels which might be or at any time thereafter 
be brought thereon in addition to or in substitution 
thereof.” Debtor became bkpt., & after his order 
of discharge brought other chattels upon the 
premises. The creditor did not prove for his debt 
m bkpcy. : — Held : the assignment of the after- 
acquired chattels, although absolute in form, 
amounted merely to a contract to assign, for the 
breach of which the assignor incurred a liability 
provable in his bkpcy., & from which he was 
released by the order of discharge, & the goods 
brought on the premises after the order of dis- 
charge could not be seized by the creditor under 
his bill of sale. — Collyeh v. Isaacs (1881), 19 
Ch. D. 342 ; 61 L. J. Oh. 14 ; 30 W. R. 70, C. A. 
Annotations : — ^Distd. Re Lind. InduHtrlals Financial Syndlcato 



U88^), 47 L. T. 251 ; HobiiiBon t?. Ommanney (1882), 21 
Ch. D. 780 ; Re baHtable, Kx p . Trustee, [1901] 2 K. B. 


Bof i Sf »• Lttwley (1902), 71 L. J. Oh. 


11904] 2 K. B. 769 ; Pullan v. Koe, [1913] 1 Ch. 9. 


Clough. 


Inclusion of after-acquired property in bills of 
s^e generally , see Part V., Sect. 2, sub-sect. 4, & 
Fart VI., Sect. 3, sub-sect. 2, A, ante, 

847. Surrender of bill — On payment — Stipula- 
tion against — Validity of.] — A bill of sale, given as 
security for payment of money, contained a stipula- 
tion that, as soon as the sums secured were satisfied, 
the grantee would give a receipt in full of all de- 
mands & indorse a copy of same on the biU of sale, 
but the biU of sale & any documents signed by the 
grantor or any other person in relation to the loan 
should remain in the custody & be the property 
of the grantee : — Held : the stipulation was a 
deviation from the statutory form. & the bill of 
sale was void. — Watson v. Stkickland (1887), 19 
Q. B. I). 391 ; 66 L. J. Q. B. 694 ; 36 W. U. 769 ; 
3 T. L. K. 815, 0. A. 

Statutory form of bill generally, see Part V., 
Sect. 2, sub-sects. 6, 8, ante. 

When ordered.] — See Nos. 740, 747, 

761, 754, 755, ante. 


BIRDS. 

See Animals ; Game. 


BIRTH. 

(Concealment of. — See Criminal Law and Procedure. 

Notification and Registration of. — See Registration of Births, Marriages, and Deaths. 

Proof of. — See Evidence. 


BISHOPS. 

See Ecclesiastical Law. 


BLACKMAIL. 

See Criminal Law and Procedure. 


BLASPHEMY. 

See Criminal Law and Procedure. 


BLOCKADE. 

See Constitutional Law ; Prize Law and Jurisdiction. 
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BOARD OF AGRICULTURE AND FISHERIES. 

See Agricjulture ; Commons ; Constitutionai, Law ; Fisheries ; Land Improvement ; Smau, 

Holdings and Small Dwellings. 


BOARD OF EDUCATION. 

See Constitutional Law ; Education. 


BOARD OF GUARDIANS. 

See Elections ; Poor Law. 


BOARD OF HEALTH. 

See Public Health and Local Administration. 


BOARD OF TRADE. 

See Bankruptcy and Insolvency ; Companies ; Constitotional Law ; Electric Lighting 

’ Railways and Canals ; Shipping and Navigation ; Trade and Trade 
Unions , Tramways and Light Railways ; Weights and Measures ; Work and Labour. 


BOARDING HOUSE. 

See Inns and Innkeepers ; Landlord and Tenant. 


BOILERS. 
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BONDED WAREHOUSE. 

See Revenue. 
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Bonds. 


Part I. — In General. 


Sect. 1.— NATURE AND FORM OF BONDS. 

1. In general.] — If the words of a bond are 
enough to show that the party is bound, it is good. 
— Dobson v. Keys (1610), Cro. Jac. 261 ; 79 
E. B. 224 ; sub nom, Dodson v. Kayes, Yelv. 
193 ; 1 Brownl. 110. 

Annotations .—Refd. Cromwell e. Qninifideii (1698), 1 
Ld. liayiu. 335 ; Holman v. Burrow (1702), 2 Ld. Haym. 
794. 

2. Whether lien on land.] — bond is no lien 
whatsoever on lands in the hands of the obligor ; 
much less can it be so, when they are given away 
to a stranger. — ^Pahslowe v, Weedon (1718), 
1 Eq. Cas. Abr. 149 ; 21 E. B. 950. 


Sect. 2.-~DIFFER£NT KINDS OF BONDS. 

8. Single bond — ^Repugnant condition.] — If 

the condition of a bond be repugnant, the bond 
is single. — Wells v, Ferguson (1708), 11 Mod. 
Rep. 191, 199 ; 2 Salk. 463 ; 88 E. B. 982, 987. 

4. Simple bond — Characteristics.] — Where 
a bond, which, on the face of it, appears to be a 
simple money bond, is given to secure a sum 
certain with intcre.st, it must be construed, so far 
at least as regards the surety, as given to secure 
the debt then existing, and not to cover floating 
balances. 

The fact that a bond is payable on demand, & 


that interest is payable from the date of the bond, 
is a circumstance to show that it is a simple money 
bond, & not a bond to secure floating b^ances. — 
Walker v. Hardman (1837), 11 Bli. N. S. 229 ; 
4 Cl. & Fin. 258 ; 7 E. B. 100, H. L. 

Annotation : — ^Befd. Re Fldifeon, Ex p. Fidgoon (1840), 
4 Deao. 217. 

5. Bond to Crown — Under 88 Hen. 8, c. 89 — 
How framed.] — ^A bond to the Queen, her exors. & 
administrators : — Held : good. — B. v, Bradford 
(1714), 2 Ld. Raym. 1327 ; Dick. 24 ; 92 E. R. 

6. -.] — ^A bond taken to the 
King, his heirs & successors ; — Held : good, the 
words, solvend, eidem domino reg% haered, vel execu- 
toribua suia, in the above Act being only dirccto^. 
— ^Yale V. R. (1721), 6 Bro. Pari. Cas. 27 ; 2 E. R. 
910, H. L. 

Annotation: — Consd. II. v. EUls (1849), 4 Exch. 652. 

7 . ,] — Held : a bond to the 

Crown was within the above Act, though made 
payable to “ the King, his heii*s & successors,” &, 
being a record could be looked at by the ct., 
although not sot out in the pleadings. — II. v. Ellis 
(1849), 4 Exch. 662 ; 19 L. .1. Ex. 77 ; 154 E. B-. 
1370 ; affd, on other grounds, sub vow, Ellis v, R. 
(1851), 0 Exch. 921, Ex. Oh. 

Arbitration bond.] — See Part HI., Sect. 3, 
sub-sect. 9, post ; Arbitration, Vol. II., p. 313. 
Lloyd’s bond .] — See Railways &; Canals. 


Part II. — Parties. 


Sect. l.-^CAPACITY OF PARTIES. 

See Agency, Vol. I., pp. 272 — 278 ; Companies ; 
Contract ; Corporations ; Hu.sband Wife ; 
Infants & Children ; Lunatics At Person.s of 
Unsound Mind ; Partnership. 


Sect. 2.~-DESCRIPTION OF PARTIES. 

SuB-SE(rr. 1 . — Obligor. 

8. Misnomer — General rule.] — In equity no 
advantage is allowed to be taken of a misnomer in 
a bond.- —Colston v, Carr (1591), Toth. 27 ; 21 
E. K. 113. 

9. Full name not in body.]— The name of 
the obligor subscribed to a bond is sufficient, 
though there be a blank or blot for his Christian 
name in the bond. — Dobson v. Keys (1610), 
Cro. Jac. 261 ; 79 E. R. 224. 

Annotations : — Mentd. Cromwell v. Grumsdale (1698), 12 

Mod. Rep. 193 ; Holman v. Burrow (1702), 2 Ld. Raym. 

794. 

10. Relief in equity.]— A. agreed to be 

bound in a bond as surety to B., & signed & sealed 
it, but by the neglect of the clerk, A.’s name was 


not inserted. The obligee showed A. the con- 
dition & his name & se^, demanded payment. A: 
threatened k) sue liim, unless he would give fre.sh 
security, which A, agreed to, but aft^er finding the 
mistake, refused, not being bound by law : — 
Held : equity would compel him. — C rosby v, 
Middleton (1710), Prec. Cli. 309 ; 3 Rep. Ch. 99 ; 
2 Eq. Cas. Abr. 188 ; 24 E. K. 146. 

Annotation: — Difltd. Squire v, Whitton (1848), 1 H. L. f-as. 

333. 

11. Wrong name.] — Where a man binds him- 
self by a wrong name, the action should be against 
him, as named in the bond alias diet his right 
name. — H yckman v. Shotbolt (1569), 3 Dyer, 
279 b ; 73 E. R. 620. 

Annotations: — Reid. Maby v. Shepherd (1622), Cro. Jac. 

640 ; Clarke v, Istcad (1685), 1 Lut. 894 ; Williams v, 

Biyant (1839). 7 Dowl. 502. Mentd. EvaiiH v. King (1741), 

WUles, 554 ; R. v. Wooldale (1844), 6 Q. B. 549. 

12. .] — If a person binds liimself in a 

bond by a wrong name, ho is estopped from 
saying it is not his name. — L inch v, Hooke (1704), 
1 8alk. 7 ; 6 Mod. Rep. 225, 311 ; 91 E. R. 7. 
Annoiatum : — Mentd. Hatchett v, Baddeloy (1776), 2 Wm. Bl. 

1079, 

13. Wrong Christian name.] — Held : ‘‘ Joaem ” 
H. for the name of the obligor of a bond might be 


PART I. SECT. 1. 

ft. Jn general .] — 'A bond Is, ex vi 
termini, taken to be a deed. — Pro- 
vincial Insurance Co. v, Walton 
(1806), 16 C. P. 62.— CAN. 

b. iVhct/ier bond operative before 
happening of contingency .] — An In- 
stniment in the nature of a bond is 
not the loss a bond because It does 
not come into operation until the 
hundi with respect to which It is passed 
has been dishonoured. — Lakshmandas 
RAQ lIUNATirDAS V, RAMBHAU MAN- 


sabam (1895), 1. L. R. 20 Bom. 791.— 

IND. 


PART I. SECT. 2. 

c. Single bond .] — A bond with- 
out a penalty may be good as a cove- 
nant or agreement.* — Mewbubn v, 
Mackklcan (1892). 19 A. R. 729.— 

CAN. 

^ . Impossible or iUegal 
condition .] — A bond is single where 
one of two conditions Is ImpoBsihle 


or illegal. — T aylor v. H. (1884), 2 
N. Z. L. R. C. A. 251.— N.Z. 

d. Bond to crown — A recognis- 
ance.h-A crown bond is in the nature 
of a roeognisanoc, & is to be considered 
as if It were a recognisance. — K. v. 
Dennis (1833), Hayes Jo. 194. — IR. 

PART II. SECT. 2, SUB-SECT. 1. 

81, Afienowier.]— Kktchum V. Biunv 
(1840), 2 Ont. Dig. 42,30.— CAN. 

See, also. Part XXI., Sect. 1, sub- 
sect. 2. 
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read as “ Johannem H. abbreviated. — D owns v, 
Hathwait (1635), Cro. Car. 418 ; W. Jo. 366 ; 
79 E. R. 963. 

Annotation: — Befd. Cromwell v. Orunsden (1698), 2 Salk. 
462. 

14. .] — If a person enter into a bond by 

a wrong Chnstian name, & be sued on such bond, 
he should be sued by such name.— G ould v, 
Babnbs (1811), 3 Taunt. 504 ; 128 E. R. 200. 
Annotation : — Consd. Williams v. Bryant (1839), 5 M. & W. 

447. 

15. Not executed In full nameO — In an action 
on a bond pltf. declared against deft, as W. F. B. 
sued as W. B. At the trial it was proved that the 
bond was executed by the deft., by the name of 
W. B., by which name he was well known : — 
Held : there was ilo variance, & the bond was not 
void. — ^W illiams v, Bryant (1839), 5 M. & W. 
447 ; 7 Dowl. 502 ; 9 L. J. Ex. 47 ; 3 Jur. 632 ; 
151 E. R. 180. 

Annotation: — Mentd. K. v. Wooldolo (1844), 6 Q. B. 549. 


Sun -SECT. 2. — OULIGEE. 

16. Misnomer — Immaterial variance.] — The 

King incorporated a borough by the name of the 
mayor & burgesses of his borough of Lynne Regis, 
commonly called King’s Lynne. One became 
bound to the corporation in a bond by the name of 
the mayor burgesses of Lynne Regis : — Held : 
the bond was good, & the variance immaterial. — 
Lynne Reoih Corpn. Case (1612), 10 Co. Rep. 
122 b ; 77 E. R. 1111. 

Annotations : — Reid. Croydon Hoapinil v, Farloy (1816), 
6 Taunt. 467 ; it. r. Haiighlcy (1833), 4 B. & Ad. 650. 
Mentd. Ayray’s Cuho (1614). 11 Co. Hop. 18 b ; .Stallord 
Corpn. r. Bolton (1797), 1 Bos. & P. 40; A.-Q. v. Ryo 
Corpn. (1817), 7 Taunt. 546. 

17. Name uncertain.] — A bond in which the 
name of the obligee was not/ certain : Held : void. 
—Noel v. Cooper (1623), Palm. 378; 81 E. R. 
1132. 

18. Attorney of obligee or assigns.] -A bond 
by which tihe obligor acknowledges himself to be 
bound to the oblig(;e in a .sum to be paid to the 
lawful attorney of the obligee*, or his assigns, may 


bo described as a bond by which he acknowledged 
himself to be bound to the obligee in a sum to be 
paid to him.— Roberts v. Harnage (1704), 2 
Salk. 659 ; 2 Ld. Raym. 1043 ; 6 Mod. Rep. 228 ; 
92 E. R. 192. ^ 

^nijototio^.'—Consd. White v. Hancock (1846), 2 C. B. 

830. Reid. Waugh v. Bussell (181 4), 5 Tauut. 707. Mentd. 

Mostyn V. Fabrigas (1774), 1 Cowp. 161. 

19. Omission of surname.] — A bond is good, 
although the surname of the obligee is omitted. — 
Bishop v. Morgan (1710), 11 Mod. Rep. 276 ; 88 
E. R. 1037. 


20. Name omitted — Intention of condition.] — 

Obligation not said to whom, made good by the 
intent of the condition. — I^ngdon v. Goole 
(1681), 3 Lev. 21 ; 83 E. R. 556. 

Annotation PoUd. Lambert v, Branthwalto (1733), 2 
Stra. 945. 


21. .] — The solvendum in a bond : — 

Held : a sufficient description of the obligee. — 
Lambert v. Branthwaite (1733), 2 Stra. 945 ; 
93 E. R. 958. 


22. Whether enforceable in equity.] — 

An instrument, purporting to bo a bond, executed 
by the obligor, with blanks for the name of the 
obligee, & consequently void in law, is inoperative 
in equity as an agreement, there being no second 
contracting ^arty. — Squire v, Whiti'on (1848), 
1 H. L. Cas. 333 ; 12 .Tur. 125 ; 9 E. R. 785, H. L. 
Annotation : — Mentd. Hambro r. Hull & London Fire 
Insce. (1858), 28 L. J. Ex. 62. 

23. Issue by public company.] — Qu. : 

whether bonds issued by a public co., in wliich 
the names of the obligees are left in blank, are 
valid. — Re Strand Music Hai.l Co,, Ltd., Ex p. 
European & American Finance Co., I/i'd. (1865), 
35 Beav. 153 ; 55 E. R. 853 ; affd, without touch 
ing this point, 3 De G. J. & Sm. 147, L. JJ. 

Annotations : — Mentd. Boss V, Army & Navy Hotel Co. 
(1886), 34 Ch. D. 43; lie QiiecnBlund liarid & (.?uat Co., 
Davis V, Martin, [1894] 3 Ch. 181 ; Brown, Stilploy v. 
I. 11. Comrs. (1895), 64 L. ,T. M. (X 211 ; Jir .rohnston 
Foreign Patcnt-8 Co.. He JohiiBlon Dio J’roHH Co., Re 
.Tohnstonia Engraving ('u., J. P. Trust, v. The (’os. (1901), 
91 L. T. 124 ; Re Taaker. Iloure v. Tasker, 2 Ch. 

587 ; Re Perth Electric Trams., Lyons r. ^J’l’anis. ,Syndlcat.o 
& Perth Elcetrlo Trains., [19061 2 Cli. 216 ; Rc Fiivproof 
Doors, Umnoy v. The Co., 1 1910] 2 (’h. 142, 


Part III. 

Sect. 1.— TERMS CREATING OBUGATION. 

24. What words sufllclent — 1 am content 
to give,''] — Th(5 words of an obligation wei*e : “I 
am content to give*, to W. £10 at Michaelmas & 
£10 at our f^ady Day ” : — Held : a good obligation, 
amounting to a promi,se to pay. — Anon. (1586), 
3 Leon. 1 19 ; 74 E. R. 579. 

25. “ I bind myself. ’']— The following 

words ; “I bind myself to save A. harmless, etc. 
in £200 solvcnd. cum retfuiait.,” written in a book, 
& there sealed : — Held : a good bond. — Fox v, 
Wright (1698), Cro. Eliz. 613 ; 78 E. R. 855. 

26. ** 1 confess to have received & to 

repay again.”] — A deed in the following words ; 
“ Tins bill witnesses that I have received of P. 

PART II. SECT. 2, SUB-SECT. 2. 

16 i. Misnomer — Immaterial vari- 
ance.] — The obligors contracted with 
the obligees imder the name of 
“ Estovan School Board of Estevan '* : 
the contract provided for a bond to be 
given to the obligees. A bond was 
glvon, but the obligees were named as 
** the Estevan School Board of Es- 
tovan/* while their proper name was 

the Board of trustees for the Estevan 
School District No. 267 of the N. W. 


-Validity. 

£40 to the use of R. & .7., his sister, children of S., 
deceased, equally to be divided between them, 
which sum I confess to have received to the uses 
above said & same to repay again, at such time as 
shall be thought best for the profit of R. it .1.” 
Held : to be a good bill obligatory, A to create a 
several debt of £20 to each. — Shaw v. Sherwood 
(1599), Cro. EUz. 729 ; 78 E. R. 962. 

Amioiatio 7 is Gilby r. Copley (1683), 3 Lev. 139; 
Fisher v. Wigg (1699), 1 Ld. Jiaym. 022, 

27. “I do hereby acknowledge I owe 

you.”] — Debt on bond, on a wiiting under seal in 
the following words : “ These ar(j to authorisci y()u 
to sell my goods to the amount of £9,. which 1 do 
hereby acknowledge I owe you ” : — Held : good. 


T.”: — Held: the irregularity of de- 
scribic^ the obligees by the name of 
“ the Estevan School Board of Estc- 
van *’ did not invalidate the bond. 
Gkicknwood y. Ewkyan .Sciiooi. I'lii’s- 
TKES (1010), 15 W. L. 11. 568.— CAN. 

o. Successors in office — No indi- 
vidual named.] — ^A bond to the 
** treasurer of a town & his successors 
in ofdce ’* ; — Held : valid, wltliout 
naming any Individual therein, — Judd 
V. Read (1857), 0 C. P. 362.— CAN. 


PART III. SECT. 1. 

f. n'hai words sufficient— Shall 
repay ’* without tatdny objection on 
demand. Deft, passed a document to 
this effect : “ 1 have this day taken 

from you in cash 11*48 (forty ^eight). 
I have received this emiount. I shall 
repay this money without taking any 
objection, when you should demand 
[it.]*’ Held: the document was a 
bond. — V bnku v. Sitaram (1906>, 
1. L. K. 29 Bom. 82.— IND. 
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Bonds. 


Sect, 1. — Terms creating ohligaiion. Sect. 2: Sub* 
sects. 1, 2, 8 4 .] 

Sawyer v. Mawgridok (1709), 11 Mod. Rep. 218 ; 
88 E. R. 999. 

28. Words following solvendum.l — In a bill 
obligatory, that which comes after the solvendum 
is no part of the obligation. — Woodward v. Parry 
(1696), Cro. EUz. 637 ; 78 E. R. 784. 

29. Bond to stranger.] — A man may bind 
himself to a stranger to make an annual payment 
to his wife. — Smith v. Watson (1616), 1 Roll. Rep. 
334 ; 81 E, R. 626. 

Nature of obligation.] — See Part VI., Sect. I, post. 

Sect. 2.^0NDrn0N OR DEFEASANCE. 

Sub-sect. 1. — Repugnancy. 

80. Repugnant condition — Obligation to be 
void.] — If the condition of a bond be in the follow- 
ing form : “ the condition of this obligation is 

such, that if, etc. tlien the condition of this obliga- 
tion to be void,” the last words are void, & the 
condition is good without them. — Mauleverer v, 
Hawxby (1670), 2 Saund. 78; 85 E. R. 748; 
sub nom. Maleverer v. Hawksby, 1 Sid. 466 ; 
2 Keb. 625 ; sub nom. Maleverer v. Redshaw, 
1 Vent. 39 ; 1 Mod. Rep. 35. 

AnnotatumB : — ^Refd. CoIUhh v. Blantcru (1767), 2 Wils. 
341 ; Payiio v. Brecon Corpn. (1858), 3 H. & N. 572. 
Hentd. IHckerlng v. Ilfracombe Ry. Co. (1868), L. R. 3 C. P. 
235. 

31. Bond single.] — If the condition of 

a bond bo repugnant, the bond is single. — Wells 
V. Ferguson (1708), 11 Mod. Rep. 191, 199 ; 2 
Salk. 463 ; 88 E. R. 982, 987. 


Sub-sect. 2. — Impossibility of Performance. 
See Part VII., Sect. 4, sub-sect. 2, 


Sub-sect. 3, — Illegality. 

32. At origin.] — Where the condition is 
originally illegal, the bond is void. — A non. (1489), 
Y. B. 4 Hen. 7, fo. 3, pi. 7 ; 5 Nev. & M. K. B. 
378, n. 

33. Entire condition.] — The condition of a 
bond was if deft, should procure J. to make 
reasonable recompense to pltf. for certain beasts 
which he wrongfully took from pltf. Deft, said 
that J . had in fact stolen the beasts from pltf., & 
thereof he was indicted, & so the condition being 
against the law the obligation was void : — Held : 
where the condition of an obligation should be 
said against the law, &> the obligation void, the 
.same ought to be intended where the condition 
was against the law in express words, Sl not for 
matter out of the condition, as in the present case, 
& judgment should be for pltf. — Brook v. King 
( 1687), 1 Leon. 73 ; 74 E. R. 68. 

Annotations : — ^Befd. Andrews v. Katun (1729), Fltz-G. 73 ; 

CoIUdh V. Blantom (1767), 2 WUs. 341. 

34. .] — ^Wlxerc the condition of a bond is 

entire &, the whole unlawful, it is in most cases 
void. — Y ale v. R. (1721), 6 Bro. Pari. Cas. 27 ; 
2 E. R. 910, H. L. 

Annotation : — Mentd. R. V. EIUb (1849), 4 Exoh. 652. 

35. .] — If the conditon of a bond, or the 

consideration for which it is given, is unlawful, the 
bond is void ab initio by the common law. — 


OoLUNS V, Blantbbn (1767), 2 WUa, 347 ; 95 

B. R. 850. 

AnnotaHona: — Consd. Paxton v. Popham (1808), 9 East, 
408 ; Prole v. Wiggins (1836), 3 Bing. N. O. 230. Befd. 
Pole V. Harrobin (1782), 9 East, 418, n. ; Fletcher v. 
Sondes (1827). 1 BU. N. S. 185 ; Grevillo v. Atkins (1829), 

4 Man. & Ry. K. B. 372 ; Edwards v. Brown U831), 

1 Cr. & J. 307: Hill v. Manchester & Salford Waterworks 
Co. U831), 2 B. & Ad. 544 : Royal British Bank v. Tar* 
quand (1855), 6 E. &; B. 248. Mentd. Master v. MlUor 
(1791), 4 Term Rep. 320 : Drago u. Ibberson (1798), 1 Esp. 
643 ; Edgcombe v. Rodd (1804), 5 East, 294 ; Kerrison 
V. Colo (1807), 8 East, 231 ; Morgan v. Horseman (1810), 
3 Taunt. 241 ; Gas Light & Coke Co. v. Turner (1839), 

5 Bing. N. C. 668 ; Klrwan r. Goodman (1841), 9 Dowl. 
330; Wanl v. Lloyd U843), 6 Man. & G. 785 ; tKelr 
V. Leoman (1846), 9 Q. B. 371 ; Higadns v. Pitt 
(1840), 4 Exch. 312 ; Benyon v. Nettl^old (1850), 3 
Mac. & G. 94 : ReyneU v. Sprye (18, ^U), 1 De G. M. & Q. 
660; Myers v. Sari (1860), 9 W, R. 96: Nawab Sidhee 
Nuzur Ally Khan v. Rajah OJoodhyaram Khan 
(1866), 10 Moo. Ind. App. 640 ; Piokoring v. Ilfracombe 
Ry- Co. (1868), L. R. 3 C. P. 236: Taylor t>. Chester 
(1869), L. K. 4 Q. B. 309 ; Waugh v. Morris (1873), 
42 L. J. Q. B. 57 ; Rawlings v. Coal Consumers 
Assoon. (1874), 43 L. J. M. C. 1 11 ; He Coltman, Coltman 
V. Coltman (1881), 45 L. T. 392 ; Yorkshire liy. Waggon 
Co. r. Maclnre & Cornwall Minerals Ry. Co. (1881), 45 
L. T. 747 ; Reiohel v, Oxford (1887), 35 Ch. D. 48 ; Kearley 
V. Thomson (189()), 24 Q. B. D. 742 ; Barclay v. Pearson, 
11893] 2 Ch. 164 ; Hermann v, Charlesworth (1905), 74 
L. J. K. B. 620 ; He Robinson’s Settlmt., Gant v. 
Hobbs (1912), 106 L. T. 443 : He Worthiu^ion, Ex p. 
Path6 Freros, 11914) 2 K. B. 299. 

36. Several conditions — ^Part illegal — General 
rule.] — Where the condition of a bond consists of 
different parts, some of which are lawful, & others 
not, it is good for so much as is lawful, & void for 
the rest. — Yale v. R. (1721), 6 Bro. Pari. Cfis. 27 ; 

2 E. R. 910, H. L. 

Annotation: — Mentd. R. v. Ellis (1849), 4 Exch. 652. 

37. By statute.] — ^An obligation 

containing covenants, some of which are against 
the provisions of a statute, & others good, is void 
for the whole. — Lee v. Ooleshill (1596), Cro. 
EUz. 529 ; 2 And. 107 ; 78 E. R. 776. 

Annotations: — Consd. Twyne’s Case (1602), 3 Co. Hop. 80 b. 

FoUd. Norton v, Syms 0613), Moore, K. B. 856. Retd. 
Cntiester v. Freeland (lo55), Ley. 71 ; Layng v. Paine 
(1745), Willes, 571. Mentd. Hutchins v, iMayer (1663), 
O. Bridg. 272. 

38. .] — A bond void in part 

by statute, is void in tolo. — Twyne’s Case (1602), 

3 Co. Rep. 80 b ; 76 E. R. 809. 

Annotations : — Reid. Norton Syme (1613), Moore, K. B. 

856. Mentd. HuteWns v. Player (1663), O. Bridg. 272 ; 
Fi’ecmaii v. Barnon (1669), 1 Vent. 55 ; Toyiiharn v. 
MullinR (1674), 1 Mod. Rep. 119; Unwin v. GroMVonor 
(1739), West temp. Hard. 647 ; Kinaston v. Clark (1741), 

2 Atk. 204 ; Taylor v. Jones (1743), 2 Aik. 600 ; Brown 
V. Heathcote (1746), 1 Atk. 160; Ryall v. RoUe (1749), 

1 Atk. 165 : Bennot v. Musgrovo (1750), 2 Ves. Son. 
61 ; Clayey v. How (1750), 2 Ves. Sen. 19 ; Worseley v. 
Domattos (1758), 1 Burr. 467 ; Wilson v. Day (1759), 

2 Burr. 827 ; Mace v. Cadcll (1774), 1 Cowp. 232 ; Law 
V. Skinner (1776), 2 Win. Bl. 996 ; Devon v. Watts (1779), 

I Doug. K. B. 86 ; Estwlek v. Caillaud (1793), 6 Town Rep. 
420; Holbird v. Anderson (1793), 5 Term Rep. 235 ; 
Monton v. Moore (1796), 7 Term Rep. 67 ; Kidd w. Rawlin- 
son (1800), 2 Bos. & P. 59 ; Arundell v. Phipps, Arundell 
V. Taunton (1804), 10 Ves. 139 ; Ex p. Wmiains (1805), 

II Ves. 3 ; Dawson v. Wood (1810), 3 Taimt. 256 ; Dutton 
17. Morrison (1810), 17 Vos. 193; Reed v. Blades (1813), 

6 Tannt. 212 ; Exp. Martin (1816), 19 Vos. 491 ; Dearie 

V. Hall (1823), 3 Russ. 1 ; Cramphoriio v. (1827), 

6 L. J. O. B. Ch. 91 ; Re Aoramau, Ex p. Castle (1842), 

3 Mont. D. & De G. 117 ; Lludou v. Sharp (1843), 6 
. Man. & O. 895 ; Ward v. Audland (1847), 16 M. & W. 

862 ; MuttyloU Seal v. O’Dowda (1848), 4 Moo, Ind. Amp. 
382 ; Doe d. Richards v. Lewis, Richards v. Lewis (1852), 

11 d B. 1035; Kelson v. Kelson (1853k 1 W. R. 143; 
Stone 17. Van Heythuyson, Barton v. Van Heythuysen 
(1853), 18 Jur. 344 ; Graham v. k'urbor (1854), 14 G. B. 
410; Cook 17. Walker (1865), 3 W. R. 357 ; Holmes i7. 
Penney G856), 3 K. & J. 90 ; Martyn v. Williams (1857), 

5 W, 11. 351 ; Stansfeld v. Cubltt (1858), 2 De G, & J. 
222 ; Corlott i7. RadcUile G860), 14 Moo. P. O. C. 121 : 
Dickenson v. Wright (1860), 5 H. & N. 401 ; The Heart 
of Oak (1869), 39 L. J. Adm. 16 : Re Mortimer, Ex p. 
Pearson (1873), 42 L. J. Boy. 44 ; He Wilson, Ex p, 
Wilson (1874), 29 L. T. 860 ; He Bamford, Ex p. Games 


rPART III. SECT. 2, SUB-SECT. 8. —Where one of two conditions to a R. (1884), 2 N. Z. L. R. C. A. 261,— 

36 i. SevertU conditions — One iUegal.] tTond is Ule^ it is void. Taylob v. N.Z. 



Part III. — ^Validity, 


167 


(1879)» 19 Oh, D, 314 ; M*Baia v. Wall^ (188V» 9 App. 
Ubs. As ; CookBon v, Swire P^£* 

He Sinclair, Ex p, Chaplin (188^, Oh, ^ 

i..^ * M V J ^ ft% If 0/1 * f ^a^wn 


334. 

39 ^ -,] — ^Where in a deed some 

covenants are void by statute, &■< others are ^oc^, 
the obligation to perform all covenants Avill be 
entirely void as to all covenants. — Norton v, 
Syms (1613), Moore, K. B, 856 ; Hob. 12 ; 72 
E. B. 952. 

Annotations : — Bofd. Cheamon e. Nalnby (1727), 2 Stra. 739 : 
La^^ PaSe(1746), WlUos, 571 ; Short u. Hubbard 
(1824h 9 Moore, C. P. 667 ; Collins v. Gwynne (J831), 

6 Moo. & P. 276. Mentd. Hutchins v. PlayM (1663). 
O. Bridg, 272 ; Lane v. Cotton (1701), 12 Jlod. ^p. 472 ; 
Parker v, Kett (1701), 1 Ld. Iteym. 658 : Mlwhel v. 
R^nolds (1711), 1 P. Wma. 181 ; Samuel v. KvaM (1788), 

2 Inrm Hep. 569 ; Camden v. Anderson (1798), 1 .ll®®* 

272 ; Kernson v. Cole (1807), 8 East, 231 5^/ 
(1837), 6 L. J. Ex. 92 ; Hooper r. Lane (1857), 6 H. L. Cas. 

443. 

40 , •.] — ^By 43 Geo. 3, c. 99, 

the bond given to the comrs. by a collector of taxes 
was to be conditioned for demanding the taxes, 
enforcing the Act, & paying the sums collected to 
the receiver-general. Deft, was sued on a bond 
which contained those conditions, & also a con- 
dition for accounting & paying to the comrs. : 
Meld : the latter condition might be rejected as 
surplusage & did not vitiate the bond. — Collins 
V. Gwynne (1831 ), 7 Bing. 423 ; 6 Moo. & P. 276 ; 
9 L. ,T. O. S. C. P. 130 ; 131 E. B. 163 ; subsequent 
proceedinqs (1833), 9 Bing. 544 ; suh nom. Gwy^JNE 
V, Burnell (1835), 2 Bing. N. 0. 7, Ex. Oh. ; 
(1840), 7 a. <& Mn. 572, H. L. . ^ ^ 

Annotation: — Hentd. Kepp w. Wlggott (1848), 6 C. B. 280. 

41 , At common law.] — ^Whore in a 

deed some covenants are void by common law, 
& others are good, the obligation to perform all 
covenants will hold good as to those which are not 
void, — Norton v. Syms (1613), Moore, K. B, 
856 ; Hob. 12 ; 72 E. B. 952. 

Annotations: — Oonsd. Chesman v. Nainby (1727), 2 Stra. 
739. Reid. Mttchel v. Uoyiiolds UJU), 1 P. 

KeiTison r. Oolo (1807), 8 East. 231 ; Short v. Hubbard 
(1824), 9 Moore, C. P. 667 , CoUlns r. Gwynne (1831), 
5 Moo. & P. 276. Mentd. Hutchins v. Player (1663), 
O. Bridg. 272 ; Lane v. Cotton (1701), 12 Mod. Rep. 472 ; 
Parker v. Kelt (1701), 1 Ld. Kaym. 658 ; Layng v. Paine 
(1745), Willos, .'i71 ; Samuel v. Evans (1788), » Hen. 

569: Canidou i\ Anderson (1798), 1 Bos. ^ I. 272 ; 
Waliis V. Day (1837). 6 L. J. Ex. 92; Hooper v. Lane 
(1857), 6 H. L. Cas. 443. 

42, '.] — In debt on bond, con- 
ditioned for the performance of several things, if 
one of them be void at common law, yet the bond 
may be good for the others. 

Where it was conditioned to pay money to the 
obligee upon the conveyance of an estate to the 
obligor, & to present the obligee’s son to the next 
avoidance of a church, the advowson of which 
belonged to the estate, if he were then of age to 
take it, or if not, to procure the person who should 
be presented to resign, upon notice of the son’s 
being qualified to take it, & to present him : 
Meld: admitting that part of the condition for 
the presentation of the obligee’s son to be simoni- 
acal, yet the bond was good for the payment of 
the money. — N ewman v. Newman (1815), 4 M. S. 
66 ; 105 E. B. 769. 

Annotations :—ConBd. ColUns v. (1331), 7 Hlng. 

423. Retd. Short v, Hubbard G 824), 2 Bi^. 349. Hentd. 
Fletcher v. Sondes (1827). 1 BU. N. 8. 144 ; Sh^kell v. 
Hosier (18.36), 2 Blng.^N. O. 634 ; Howd^ v. Simpson 
(1839), 1 Ky. & Con. Cas. 347 ; Mosso v. Kllllok (1881), 
44 L. T. 149. 


Particular Instances oi Illegal or void bonds.J — 

See Sect. S, post. 

43. Pleading — ^Notice by court,] — The ille- 

f ality of the condition of a bond may be shown 
jr pltf. in stating the bond itself, with the con- 
dition, in his declaration, or, if he omit to sta^ 
the condition, it may be shown by deft, in his 
plea, & the ct. will equally take notice of the 
illegality in either case. — Duvebgibr v. Fellowbs 
(1832), 1 a. & Pin. 39 ; 6 Bli. N. S. 87 ; 6 E. B. 
831, H. L. 

Annotations: — Mentd. Blundell v. Winsor (1837), 8 Sim. 
600 ; London Grand Junction Ry. Co. v. Proeman (1841), 

2 Man. & G. 606 ; Garrard v. Hardey (1843), 5 Man. & G. 
471 ; Harrison v. Heathom (1843i, 6 Man. & G. 81 ; 
Solarto V. Palmer (1843), 2 Cl. & Fin. 93;^ Sheppard r. 
Oxenford (1855), 1 K. & J. 491 ; He Mexican & South 
American Co. (1859), 27 Beav. 474. 

Sub-sect. 4. — Other Cases. 

44. Condition written after testimonium.]— 

A bond was made as follows “ Memorandum 
that I, A. do owe & am indebted unto B. in the sum 
of £10 for the payment whereof I bind myself, etc. 
In witness,” etc., ^ after those words, ‘‘Memo- 
randum that A. be not compelled to pay the £10 
until he recovers £30 upon an obligation against 
C,” etc. : — Meld : a good condition or defeasance. — 
Hamond V. .Tbtiiro (1611), 2 Brownl. 97 ; 123 

E. R. 836. ' „ , , 

^ntuyiation : — ^Mentd. Bnckloy v. Barber (1851), 20 L. J. Ex. 

Us. Defeasance made subsequent to bond.] — 

A defeasance, though made subsequent to the 
bond to which it relates, may be pleaded in bar to 
debt on the bond. — Hodges v. Shtph (1598), 
Cro Eliz. 623 ; 78 E. B. 804. 

Annotations: — ^Reld. Andrews v. Eaton (1729), 73; 

^1^igTTalb^(1823), 2 B. & C. 179 ; R. v. Fauntleroy 

(1824), 2 Bing. 413. 

4g, ,]-~In debt on bond deft, pleaded a 

defeasance made after : — Held : the plea was ill, 
because it should have been made at the same 
time. — Powell v, Forrest (1070), 2 Saund. 47 ; 
85 P R 645 

Annotations: — Reid. Ford v. Beech (1848k 11 0- H* 852 ; 
XLwv. UMBh (1851). 11 C. B. 191. Mentd. Buttomley 
V. Nuttall (1858), 28 L. J. C. P. 110. 

47. Connection between deed & bond.] — 

Where a bond was conditioned for payment of 
money on Dec. 25, & a subsequent deed was made 
between the same parties, by which the obligee 
covenanted that if the obligor should pay on 
Dec. 25 5.9. in the pound etc., such parent 
should be accepted in full discharge & sat/isf action 
of all sums due etc., & might be pleaded & 
in evidence etc., & the obligor, to an action on the 
bond, pleaded a tender & refusal of the os. m the 
pound on Dec. 2b i—Meld : one deed might 
amount to a defeasance to another without exp ress 
words of relation, & the plea was good. r he v E’ur 
V. Aggas (1738), Willes, 107 ; 2 Com. 568 ; 126 

E. R. 1079. T ^ 

48. Omission of words of avoidance.]— me 

condition of a bond for payment of money, though 
the words of avoidance are o^tted, is a goou 
defeasance. — ^A vbry v. White (1695), 1 Ld. Baym. 

49. Void condition— Must be pleaded.]— Deft, 
cannot take advantage of a void condition m a 

bond, without praying oyer * . fng . 

Colton v. Goodhidge (1776), 2 Wm. Bl. liWo * 

6 M. & 3. 146 ; 

Edwards v. Brown (1831), 1 Lr. A J. 3U7. 


PART III. SECT. 2, SUB-SECT. 4. 

48 i. Omission of words of avoidance . ) 
—The condition of a bond wanted 


the formal oonolnsion — '* then t^ 
obligation to be void,** etc. Deft, 
pleaded non-performance of a con- 
dition prooedent by pltf . : — Held : 


such pica . WW a 
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Sect. 3.— WHAT B(WDS ARE HJUEGAL OR VOID. 

Sub-sect. 1. — Bonds for Illicit Cohabita- 
tion. 

See, generally. Contract. 

50. Given during cohabitation — ^Whether relief 
in equity — Voluntary gift.] — ^Equity will not relieve 
against a bond given to a mistress, wlicre on the 
pleadings it is a free & voluntary gift, without 
anything of iurpis contrarAvs, There is a difference 
in such a case between a contract executed & 
executory. — Whaley v. Norton (1687), 1 Vern. 
483 ; 1 Eq. Cas. Abr. 87, pi. 5 ; 23 E. R. 608. 
Annotations: — Consd. Clarke v. Perlam (1741), 2 Atk. 333 ; 
Hill V, Spencer (1767), Anib. 836. Reid. Ayeret v. J onWns 
(1873), L. K. 16 Eq. 275. Mentd. GUco v. Hoc (1780), 
Dick. 570. 

61, .1 — Where a bond was given to 

a housekeeper for secret service, relief against it 
was refused in equity. — Bainham v. Manning 
(1691), 2 Vern. 242 ; 1 Eq. Cas. Abr. 87, pi. 4 ; 
23 E. K. 756. 

52. .1 — Testator gave a voluntary 

bond during cohabitation to a woman, previously 
of a very loose character. A bill by the ex or. to 
have the bond delivered up was dismissed with 
costs, the bond being considered unimpeached. — 
Gray v, Mathias (1800), 5 Ves. 286 ; 31 E. R. 
591. 

Annotations : — Consd. Simpson v. Howdcu (1837), 3 My. & Cr. 
97 ; Hall v. Palmer (1844), 3 Haro, 532 ; Re Vallance. 
Vailanoe v. Blagdcn (1884), 26 Ch. D. 353 ; Re Wo^ton 
Isaacson, Sanders v. Smiles (1904), 21 T. L. It. 89. Refd. 
Re Henderson, Henderson v. Bird (1889), 5 T. L. R. 374. 

53. In consideration of present cohabitation.] 

— ^A bill was filed by an oxor. to avoid bonds given 
by testator on suggestion that they were gained 
by threats & undue means. The obligee was a 
common harlot, & test»ator had had unlawful 
conversation with her. Tlie bonds were allowed 
as a security only for money & debts actually lent 
& due. — Matthew v, Hanbury (1690), 2 Vern. 
187 ; 1 Eq. Cas. Abr. 87, pi. 5 ; 23 E. R. 723. 
An-mtations : — Dbtd. Ayerst v. Jenkins (1873), L. R. 16 Eq. 
275. Refd. Hill r. Spencer (1707), Ainb. 836 ; Giles v. 
Roc (1780), Dick. 570. 

54. .] — Equity will relieve against a bond 

given to a common strumpet. — Bainham v. 
Manning (1691), 2 Vern. 242 ; 1 Eq. Ciis. Abr. 87, 
pi. A ; 23 E. R. 756. 

65. .] — ^A bill was filed for payment of a 

sum of money & an annuity secured by a bond. 
Pltf., a young woman of good character, had come 
to live in the family of deft- as companion to his 
sister, &; she had been seduced by him, & by 
continuing to live with him occasioned a separation 
betw'een him k his wife : — Held : the bill ought to 
be dismissed, but without costs on account of her 
previous good character. — Priest i;. Parrot 
(1761), 2 Ves. Sen. 160 ; 28 E. H. 103, L. C. 

Annotations : — Consd. v. Moseley (1822), I L. J, O. S. Cb. 

18; Knye v. Moore (1825), 2 Sim. & St. 260; Nye v. 
MoHoloy (1826), 6 B. & C. 133; Skarfl r. Soulby (1848), 
18 L. J. (3i. 8. Refd. Giles v. Roe (1780), Dick. 570 ; 
Matthews v. L— — e (1816), 1 Madu. 558. 

50 . Payment postponed.]— A. having a 

wife who lived separate from him, afterwards 
married another woman, who knew nothing of the 
form<^r wife’s being alive, but it being discovered 
to the second wife, that the former was alive, A. 
in order to prevail with the second wife to stay 
with him, some years afterwards gave a bond to 
a tmstei^ of the second wife, to leave her ^1 000 at 
liis death, & died, not leaving assets to pay his 
simple contract debts ; — Held : if the bond had 
been given immediately on the discovery, and 
they had parted thereupon, it would have been 
good, but being given in trust for the second wife, 
after such time as she knew the fii*st wife was 
living, & to induce her to continue with A. that 


was worse than a voluntary bond, & the bond 
must be postponed to all the simple contract 
debts. — Cox’s (Lady) Case (1734), 3 P. Wms. 
339 ; 2 Eq. Cas. Abr. 182, pi. 6 ; 24 E. R. 1091. 
AnnoUUiona : — Refd. Hill v. Spencer (1767), Amb. 836; 
Whitaker v. Wright (1843), 2 Hare, 310. 

57. In consideration of future cohabitation.] — 

A bond in consideration of future cohabitation 
with a woman seduced by the obligor, & for her 
maintenance after his death, is void in law. — 
Walker v, I^rkins (1764), 1 Wm. Bl. 617 ; 
3 Burr. 1568 ; 96 E. R. 299. 

Annotations: — Refd. Hegarty v. Shine (1878), 14 Cox, C. C. 
124. Mentd. Beaumont v. Roovo (1846), 8 Q. B. 483. 

58. .] — After verdict agmnst pltf.,^ the 

obligor of a bond, the consideration for which is 
alleged to have been an agreement by deft, to 
cohabit with pltf. as his wife, no relief will be 
granted in equity, a bond in consideration of 
future cohabitation being void at law. — Franco v. 
Bolton (1797), 3 Ves. 368 ; 30 E. R. 1058, L. 0. 
Annotations: — Expld. Bonyon v. Nettlefold (}850), 

3 Mac. & G. 94. Refd. Simpson i>. Howdon (18'i7), 
3 My. & Cr. 97. Mentd. Bromley v. Holland (1802), 
Coop. O. 9. 

59. .] — Testator gave a volimtary bond 

during cohabitation to a woman, previously of a 
very loose life. Soon afterwards he ^ gave her 
another bond, expressly securing a continuance of 
the connection by an annuity in case of separa- 
tion : — Held : the second bond was void at law, 
as pro turpi eausd. — Gray v» Mathias (1800), 
5 Ves. 286 ; 31 E. R. 591. 

Annotations : — Consd. Simpson v. Howdcu (1837), 3 My^^fc Cr. 
97. Polld. Hall V. Palmer (1844), 3 Hare. 532. Consd. 
Re VaUanco, Vallance v, Blagden (1884), 26 Ch. B* 353 ; 
Re Wootton Isaacson, Sanders v. Smiles (1904), 21 J . L. R. 
89. Refd. Re Henderson, HonderBon v. Bird (1889), 

T' T, n •AT A. 


00, ,] — In an action on an annuity bond 

given by a man to a woman with whom he cohabits, 
the question for the consideration of the jury is, 
whether at the time when it was given there was 
or was not an intention k agreement to continue 
the connection in future ; for if there was such 
intention, k the bond was given in fm*therance of 
such arrangement, pltf. cannot recover. — Friend v. 
Harrison (1827), 2 C. & P. 584, N. P. 


Annotations : — Refd. Re Vallance. Vallance v. Blagden 

(1884), 26 Ch. D. 353 ; Rc Henderson, Henderson v. Bird 

(1889), 5 T. L. B. 374. 

61. .]— By deed, made in contemplation 

of future continuing cohabitation, S. granted to 
M., with whom he then cohabited, an annuity for 
life, to commence after his death or marriage, or 
after he should have withdrawn liis protection 
from M., k another annuity to B., the daughter of 
M., to commence as therein provided, k he 
covenant.od that/, whenever he should be possessed 
of any sufficient landed property, he would cliarge 
same with both annuities. S. at the same time 
gave a bond, with a warrant of attorney to enter 
up judgment thereon, conditioned to be void on 
payment of tlie annuities according to the trusts 
of the deed. S. continued to cohabit with M. for 
some time, k then married. To a bill filed by S. 
stating the above facts, k that the deed was in 
the possession of M., k that the pltf. could only 
set for(/h its contents from the memorial thereof 
regist.cred in Ireland, that judgment had been 
entered up on the bond, k an action brought 
thereon by M. against 8., k praying an injunction 
k deUv(;ry up of the instruments to be cancelled, 
a general demurrer for want of equity was allowed. 
— Smyth v. CHuffin (1844), 14 L. J. Ch. 28; 
4 L. T. O. 8. 189 ; 8 Jur. 1131, L. C. 

62. In consideration of past cohabitation.] — 
A man having debauched a you^ W'oman, k 
intending afterwards to put a trick uiion her, 
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settled an annuity upon her of £30 per annum for 
life, out of an estate which he had nothing to do 
with : — HeM : he must make it good out of an 
estate which he had of his own. — ^Anon. (1726), 
1 Eq. Cas. Abr. 31, pi. 4 ; 21 E. R. 852 ; ati) nom. 
Gary v. Stafford, A mb. 520, 831 ; svb nom. 
Carey v. Stafford, 3 Swan, 427, n. 

AnTwtaUona : — Consd. Thurkettlo v. Howorth (1727), Bunb. 

241. Dlftd. Binnin^xi v. WaUis (1821), 4 B. & Aid. 650. 

Retd. Annandalo v. UarrlB (1727), 2 P. Wms. 432 ; Knyo 

V, Moore (1822), 1 Sim. & St. 61. 

63. .]- -A man having seduced an inno- 

cent woman, & having had a bastard by her, gave 
her a deed, obliging himself to pay £2000 after his 
death for the purchase of an annuity for the woman 
& child for their lives. The man having died : — 
Held : equity would compel specific performance 
of the agi'eement. — ^Annandale (Marchioness) 
V. Harris (1727), 2 P. Wms. 432 : 1 Eq. Cas. Abr. 
87, pi. 6; 24 E. R. 801, L. C. ; affd. (1728), 
1 Bro. Pari. Cas. 250, H. lu 

Anrtotationa : — Expld. lloblnson v. Cox (1741), 9 Mod. Hep. 

263. Consd. Priest v. Parrot (1751), 2 Ves. Son. 160. 

Distd. Blnniiierton v. Wallis (1821), 4 B. &. Aid. 650. 

Expld. Kuyc V. Mooro (1822), 1 Sim. St. 61. Goniid. 

Knyo V. Moore (1825), 2 Sim. & St. 260. Expld. Fishor v. 

Brideres (1854), 1 Jur. N. S. 167. Reid. Giles v. Roe 

(1780), Dick. 570 ; Beaumont r. Reeve (1846), 15 L. J. Q. B. 

141. 

04 ,, ,] — A bond given to a kept mistress 

for the maintenance of her & provision for a child 
she had by deceased, shall not be set aside in 
favour of his legitimate children or heir, if not 
obtained by fraud, but shall not be paid out of 
the personal estate until after simple contracts, 
but shall bo paid out of the real estate, if there be 
one, in case the personal estate falls short. — C ray 
V. Rooke (1735), Cas. Irmp, Talb. 153 ; 25 E. R. 
713. 

Annotation: — Mentd. Lomas v, Wright (1833), 3 L. J. Ch. 

68. 

65. .] — A bond to a woman in considera- 

tion of past cohabitation is good in law. — Turner 
V. VAUiiBAN (17(17), 2 Wils. 330 ; 95 E. R. 815. 
Annotations :• — Distd. Blimington r. WalliH (1821 ), 4 B. & Aid. 

050. FoUd. Beaumont v. Reeve (1840), 0 L. T. O. S. 346. 

Expld. Fiwher i’. Bridges (1854), 1 Jur. N. ,S. 157. Be!d. 

Hyams v. Stuart-King, 11 908 J 2 K. B. 696. 

66. .] — Testator gave a bond to a prosti- 

tute, with whom ho had cohabited for two ycai*s, 
conditioned to pay her £50 a year for her life. 
Upon a bill filed by the exor. for an injunction to 
prevent the obligee from proceeding at law & to 
have the bond delivered up : — Hrld : the bond 
not being in consideration of future cohabitation, 
no relief could be granted. — Hilt, v, Spencer 
(1767), Amb. 641, 836 ; 27 E. R. 416, .524, L. O. 
Annotations : — Consd. Gray r. Mathias (1800), 5 Vcs. 286; 

lie VaUance, Vallanco r. Blagdon (1884), 26 Ch. D. 353. 

Reid. Giles V, Roe (1780), Dick. 570. 

67. -.] — A married man, living in the same 
house with his wife, cohabited for six year’s with 
another woman, who knew that he wiis married, 
but until that time had conducted herself with 
propriety morality. At the expiration of tliai 
time he ceased to cohabit with lier, gave her a 
bond to secure an annuity to her for her life, & 
the payment of a sum of money as a provision for 
her children, which she had borne to him during 
such cohabitation : — Held : an action at law 
miglii be maintained upon the bond. — Nye v. 
Mosetjecy (1826), 6 B. & C. 133 ; 0 Dow. & Ry. 
K. B. 165 ; 4 L. J. O. S. K. B. 178 ; 108 E. li. 
402 ; earlier proceedings, aub nom, Knye v, Moore 
(1825), 2 Sim. &; St. 260; atib nom. Knye v. 
Moseley (1825), 3 L. J. O. S. Ch. 136; subsequent 
proceedings (1828), 2 Sim. 161. 


Annotation :• "’-BiSllii, HyaixiB v. Stuart-King, [1008] 2 K. B. 

696. 

68. Custody ot children.] — ^B. bound him- 

self to trustees in the penal sum of £8000 to pay 
an annuity of £200 to them for C., a single woman, 
with whom he had cohabited, & by whom ho had 
five children, in order to make a provision for her, 
& also in consideration of her giving up to him the 
solo custody of the children The bond was to 
become void on due payment of the annuity 
during the life of C., or until she should claim the 
childi’en ; — Held : there was a sufficiently valuable 
consideration given for f.ho bond to constitute it a 
specialty debt. — He Plaskett’s Estate, Bryant 
V. Knyvett (1861), 30 J... J. Ch. 606 ; 4 L. T. 544 ; 
9 W. R. 628. 

69. Continuance of cohabitation — Evi- 

dence of continuance.] — Where a bond was given 
for past cohabitation to a woman who continued 
to bo maintained & visited by the obligor, but 
there was no evidence of subsequent cohabita- 
tion : — Held : the bond was valid. — H alt. v. 
PAI.MER (1844), 3 Hare, 532 ; 13 L. .1. Ch. 352 ; 
3 L. T. O. S. 200 ; 8 .Tur. 459 ; 67 E. K. 491. 

Annotations: — Reid. Reado v. AdaiiiH (1857), 28 L. T. O. S. 

8 ; lie Wootton Isaacson, Sanders r. Smiles (1904), 

21 T. L. R. 89. Mentd. Hunter v. Young (1879), 4 Ex. D. 

256. 

70. . .1 — Testator six months before 

his death gave a bond to a woman witb whom ho 
had cohabited for more than thirty years, con- 
ditioned for the payment to her at the expiration 
of two years of a sum of money interest, and he 
continued to cohabit with her until his death. 
There wa.s nothing on the face of the bond with 
reference to tbe cohabitation, & there was no 
evidence that it was in fact given to secure tlio 
continuance of the cohabitation /Jc/d ; the 
mere continuance of the cohabitation was nob 
enough to I’aise the presumption that the bond was 
given in consideration of future cohabitation, iSt 
the bond was good. — Be Vallance, Vai.i.ance r. 
Blagdpjn (1884), 26 Ch. D. 353; 50 L. T. 171; 
48 .J. P. 598 ; 32 W. R. 918. 

Annotation : — Reid. He Henderson, Henderson v. Bii*d 

(1889), 5 T. L. R. .374. 

71 . Molestation.]— A., who had for 

some years been cohabiting wdth B. ^ his wife, 
executed a deed by which, after reciting that ho 
was desirous of making provision by way of annuity 
for B. upon the terms & conditions thereinafter 
expressed, covenanted to pay her an annuity of 
£1 50 during her lifetime, but with the proviso that 
if A. should cease to be on terms of intimacy with 
B. as therein mentioned, & after such determination 
she should molest or annoy him by any act or 
proceeding whatever, the yearly sum should bo 
absolut»ely forfeited & cease to be payable ; — 
HeM : since the true construction of the. pro^dso 
was that the annuity was to be forfeited not 
because coliabitation had ceased, but because of 
the molestation, the deed good. — Be WooTfON- 
IsAAcsoN, Handers v. Smiles (1901), 21 T. \j. R. 
89 ; 49 Sol. .To. 100. 


Sub-sect. 2. — ^Bonds in Restraint of Trade. 
See Trade & Trade Unions. 


Sub-sect. 3. — Bonds reiating to Marriage. 
72. Marriage bond — Grounds for injunction]. — 
Bond to marry a woman or pay a sum of money 
established at law. Injunction till the hearing on 
grounds of public policy, being an engagement, 


PART HI. SECT. 8, SUB-SECT. 3. 

h. For effecting elopement <£: 
marriage — Void .] — A bond given as 
a romunoration to obligee for having 


assiated obligor in ofleetiug an elope- 
ment & a marriage, witbout the 
oonsent of the friends of the wife, 
doolared void, though given volun- 


tarily, after the marriage. & without 
a previous agreement for same. — 
Williamson v. Giuon (1806), 2 Soh, Sc 
Lof. 357 — IR. 
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Sect, 8. — What bonds are illegal or void : Svb-secU. 
3, 4, 6 6.J 

folded upon expectations under the will of a 
thu^ person, though not a relation, from whom it 
was kept secret, to marry at liis death, and no 
mutual obligation.— Cock v. Richards (1806), 10 
Ves. 429; S2E. R. Oil, L. C. 

78. Marriage brocage.] — Bonds for prociuing 
of marriages are void. — Hall v. Potter (1095), 
Show. Pari. Gas. 76 ; 3 T.ev. 411 ; 1 Eq. Cas. Abr. 
89 ; IE. R. 52, H. L. 

(^nid. Cole V. Gibson (1750), 1 Ves. Son. 
603. Retd. Roberts v. Roberts (1730), 3 P. Wms. 66 ; 
Fletcher v. Sondes (1827), 1 BU. N. S. 144 ; Hermann v. 
Charleeworth, [1905] 2 K. B. 123. 

74. Cancellation.] — Bonds entered into 

for procuring a marriage, cancelled. — ^Arleston v, 
Kent (1020), Toth. 27 ; 1 Eq. Cas. Abr. 89, pi. 1 ; 
21E. R. 113. 

75, _ — j bond given in considera- 

tion of effecting a marriage, decreed to be can- 
celled, the ct. utterly disliking the consideration. — 
Arundel v. Trevillian (1635), 1 Rep. Ch. 87 ; 
21 E. R. 515. 


An^mions Oonsd. Cole r. Gibson (1750), 1 Ves. Sen. 503. 

Retd. Hermann u. Charlosworth, (1905J 2 K. B. 123. 

76. .] — ^A marriage was arranged 

by a broker, who took bonds from both husband 
& wife, representing to each that the other had a 
fortune. That was true of the wife, but untrue of 
the husband : — Held : the husband’s bond was 
good, but the wife’s bond must be delivered up. — 
Gt^nvill V. .Tennincjs (1669), 3 Rep. Oh. 31 : 
Nels. 129 ; 21 E. R. 807. 

77. ,] — Under a marriage brocage 

^angement, whereby a girl of about fifteen, 
living^ with her uncle, A entitled to a good fortune, 
wajS induced to marry his journeyman, fifty 
guineas was paid, & a bond given to secure fifty 
guineas more. Judgment having been obtained 
on the bond : — Held : in equity the bond should 
be given up & satisfaction acknowledged on the 
judgment, A the fifty guineas received be repaid, 
—Goldsmith v, Bruning (1700), 1 Eq. Cas. Abr. 
89, pi. 1 ; 21 E. R. 901 ; 7unn. Smith v, Brijn- 
ING, 2 Vern. 392. 

Osborne v. Williams (1811), 18 Ves. 

o79. Rela. Hermann v. Charlosworth, [1905J 2 K. B. 123, 

78. — ^ — .] — ^A bond was given to the 

wife’s father, in order to obtain liis consent to 
the mai’riage of liis daughter, to repay part of the 
portion if the daughter died without issue. The 
daughter’s portion was given to her not by her 
father, but by an aunt ; — Held : the bond being 
in the nature of a marriage brocage bond, should 
be delivered up to be cancelled.-- Keat v. Allen 
(1707), 2 Vern. 588 ; 1 Eq. Cas. Abr. 90, pi. 5 ; 
23 E. R. 983 ; sub nom. Anon. (1708), Prec. Ch. 
267 ; 2 Eq. Cas. Abr. 187, pi. 1. 

79. .1 — On the marriage of A., B., 

her mother & guardian, insisted on a covenant 
from the husband in the penalty of £10,000 to give 
her within a specified time a release in respect of 
all the mesne profits of A.’s estate i—Held : the 
covenant was on the same footing as a marriage 
brocage bond, A must be set aside. — Hamilton 
(Duke) v. Mohun (Ix)Rd) (1710), 1 P. Wms. 118 ; 

1 SaJk. 158 ; 2 Vern. 652 ; 1 Eq. (Jas. Abr. 90. 
pi. 6; 24 E. R. 319, L. O. 

Reid. Law v. Law (1735), CaH. ternn. Tolb. 

ii? J Hermann v. Charlesworth (1905), 74 L. J. K. B. 

620. Mentd. R. v, Northweald Baasott (1824), 2 B. & C. 

724. 

Action restrained.] — X., about sixty 

years of age, gave a bond to Y. conditioned to 
pay Y. a sum of money if X. married A., a young 
woman with £2,000 portion. Y. procured the 


marriage, A put the bond in suit : — Held : he 
should be restrained in equity at the instance of 
X. — Drury v. Hooke (1686), 2 Cas. in Ch. 176 ; 
1 Vern. 412 ; I Eq. Cas. Abr. 89, pi. 2 ; 22 E. R. 
900, L. C. 

Annotation : — CoDSd. Hermann v. Charloswortb, [1905] 2 K. B. 
233. 

81. In restraint of marriage — ^To marry speci- 
fied person — Caneellation.] — ^A bond drawn in 
common form, for payment of money, was in fact 
made on an agreement, that pltf. should either 
marry her servant, or should by way of forfeitm*e 
pay him the sum of money mentioned in the 
condition of the bond : — Held : the bond must be 
delivered up to be cancelled, it being contrary to 
the nature A design of marriage, which ought to 
I>roceed from a free choice, A not from any com- 
pulsion. — Key XU Bradshaw (1689), 2 Vern. 102 ; 
1 Eq. Cas. Abr. 89, pi. 4 ; 23 E. R. 675. 

Annotations : — Consd. Atkins v. Far (1739), West temp. Hard. 
589. Expld. Woodhouse v, Shepley (1742), 2 Atk. 535. 

82. ,] — ^A young woman gave 

to a man a bond in a penalty of £600 conditioned 
for her marriage with liim, if he were willing, 
within thirteen montlis after the decease of her 
father, or if she were to marry some other person 
for payment to him of £500. The man gave her a 
bond of a similar character but in rather different 
t^rms. The woman’s father was averse to the 
mat^h, A the bonds wore executed in an alehouse, 
nobody being present except the witnesses, who 
wore two strangers called in for the purpose. 
Both bonds remained in the custody of the man. 
The woman’s father having died A the tliirteen 
months having expired, she filed a bill to be relieved 
against her bond : — Held : all the circumstances 
being taken together, but particularly the en- 
couragement such a transaction might give to 
disobedience A the fraud on parents, the bond 
ought to be delivered up to be cancelled. — Wood- 
HOU8E V. Shepley (1743), 2 Atk. 535 ; 26 E. R. 
721, L. C. 

Annotations: — Consd. Welles r. Middleton (1785), 1 Cox, 
Eq. (jas. 112; Cock v. Richards (1805), 10 Ves. 429. 
Reid. Low V. Peers (1770), WUm. 364; Hall v. Wright 
(1859), E. B. & E. 765 ; Davis v. Bonfore (1860), 3 L. T. 
279. Mentd. Heap V. Marris (1877), 16 L. J. Q. B. 761. 

83. In fraud of marriage — Cancellation.] — 

Upon a t.reaty of marriage between A. A the 
daughter of B., B. would not consent to the 
marriage, as A. owed £200 to C. To remove the 
objection, the brother of A. proposed to get up 
A.’s bond A to give his own in place of it, but 
privately A. gave a counter-bond to his brother, 
the daughter of B. being privy thereto A en- 
couraging it. A. died, A his wife took administra- 
tion : — Held: (1) the wife should avoid the 
counter-bond, though party to the fraud ; (2) A. 
himself might have been relieved against the 
bond. — Redman v. Redman (1685), 1 Vern. 348 ; 
23 E. R. 514, L. 0. 

Annotation : — Refd. Lamleo v. Haiimau (1705), 2 Vern. 499. 

84. .1 — A. on the treaty of marriage 

of his sister with B. let her have £160 secretly, m 
order that her fortune might appear to be as much 
as was insisted on by B., and took her bond to 
repay it. The exor. of A. put the bond in suit 
against the exor. of the sister, who survived her 
husband. Upon a bill to bo relieved : — Held : 
the bond must be delivered up as fraudulent. — 
Gale xu Lindo (1687), 1 Vern. 475 ; 23 E. R. 601 ; 
sub nom. Gay v. Wendow, Preem. Oh. 101 ; avib 
nom. Anon., 2 Eq. Cas. Abr. 478, pi. 1, L. 0. 

Annotations : — Consd. Neville v. Wilkinson (1782), 1 Bro. C. C. 
543 ; Jorden v. Money (1854). 5 H. L. Gas. 185. Reid. 
Lamlee v. Hanman (1705), 2 Vom. 499 ; Pitoalm v. 
Ogboume (1751), 2 Ves. Sen. 375. Mentd. Mills v. Fox 
(1887), 37 Oh. D. 153. 
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86 * -,] — ^A. treated for the marriage 

of his son, &; in the settlement on the son there 
was a power reserved to the father, to jointure 
any wife whom he should marry in £200 per annum^ 
paying £1000 to the son. The father treating 
about marrying a second wife, the son agreed with 
the second wife^s relations to release the £1,000, 
& did release it, but took a private bond from 
the father for the pa 3 mient of such £1,000 : — Held : 
equity would not set aside the bond, because it 
would be injurious to the first marriage, which 
being prior in time, was to be preferred. — Roberts 
V. Roberts (1730), 3 P. Wms. 66 ; 24 K. R. 971. 

Annotation : — Reid. Hennan r. Charlesworth, [1905] 2 K. B. 

123. 


Sub -SECT. 4. — Resignation Bonds. 

86. To resign benefice.] — A bond by an incum- 
bent, conditioned to resign the benefice upon request, 
when the patron’s son shall bo of canonical age, is 
not simomacal. — Lawrence v. .Iohns (1611), Oro. 
Jac. 274 ; 79 E. R. 235 ; sub nom, Johns v. 
Lawrence (1610), Cro. Jac. 248, Ex. Ch, 

Annoialions :---43onsd. Bablngrtxiu v. Wood (1630), Oro. Car. 

180 ; Newnian v. Newman (1815), 4 M. & S. 66 ; Fletcher 

V. SondeB (1826), 3 Bine:. 501. Mentd. General Estates 

Co. V. Beaver, (1914] 3 K. B. 918. 

87. .] — bond given in consideration 

of being promoted to a benefice, conditioned to 
resign it on request, is not simony. — ^Babington 
V. Wood (1630), Cro. Car. 180; 79 E. R. 757 ; 
sub, nom, BAimiNGTON v. Wood, Hut. 111. 
Annotations: — Consd. Fletcher v. Sondes (1827), 1 Bli. 

N. H. 144. Reid. I’eelo v. Com t^arliol (1719), 1 Stra. 227. 

Mentd. A.-G. e. Sanda (1670), NoIh. 130. 

88. Whether relief in equity.] — A. pre- 

sented B. to a vicarage, & took a bond of £500, 
conditioned to resign after ten years, upon request. 
The vicarage was £50 per anuunu The ten years 
expired, A the request was made. B. prepared 
a resignation, tendered it to the bishop, who 
refused to accept it, saying such bonds were 
against conscience, & void, but as that would 
be no plea in an action brought on the bond, 
B., liaving undertaken for a third person, who, 
as was suggested, was a man of good conversation, 
exhibited his bilJ to be relieved against the bond, 
& to have an injunction : — Held : tho ct). would 
not relieve, unless the patron had made some ill 
use of the bond, for the law allowed such bonds 
to be good. — 8teet»er v. Carver (1708), 
2 Eq. Cas. Abr. 183, pi. 1 ; 22 E. R. 157. 

89. .] — Deft., a parson, entered into a 

bond for £500 to pltf., the patron of a church, 
upon condition that after induction he should 
at any time on request of pltf. resign the rectory 
into the liands of the bishop : — Held : such 
bonds, though to resign generally, were good, 
& had been so allowed constantly. — Turner v. 
Hawkins (1719), Fortes. Rep. 361 ; 92 E. R. 886 ; 
sub nom, Hawkins v. Turner, Free. Ch. 613. 

90. 31 Eliz. c. 6.] — ^A bond recited tliat 

the patron of a rectory had, by an instrument 
of the same date, presented an incumbent, & that 
he had agreed to resign upon request of the patron, 
or the owners of the advowson for the time being, 
for the purpose of enabling him or them to present 
one of the two younger brothers of the patron, 
when capable of holding. — Held : (1) such a bond 
was simomacal void, on the ground that such 
an agreement was a benefit to the patron, & 


contrary to the above Act, & sernblc to the common 
law ; (2) from the recitals of such bond, it must 
be intended that such presentation was made 
in consideration of the agreement to resign, 
it was not necessary t»o allege that fact in pleading. 
—Fletcher v. Sondes (1827), 1 BU. N. S. 144; 
3 Bing. 601 ; 4 E. R. 826, II. L. 

Annot^ion8:---'BM. Doo d. Watson v. Fletcher (1828), 
^ Robertson v. Maodousali 

(1828), 3 C. & P. 269. Mentd. K. v. Smith O'Brien (1848), 
7 State Tr. N. S. 1 ; Efirerton v. Brownlow (1863), 4 H. L. 
Cas. 1. 


91. — Deft, was inducted into a rectory 

upon the presentation of S., to whom he gave a 
bond conditioned to resign the rectory into the 
hands of the ordinary upon such request as therein 
mentioned, so as the rectory might thereby again 
become vacant for the intent that S. might be 
enabled to present therein : — Held : the bond 
was simoniacal & void. — Doe d. Watson v, 
Fletcher (1828), 8 B. & C. 26 ; 2 Man. & Ry. K. B. 
206 ; 6 L. J. O. S. K. B. 282 ; 108 E. R. 952. 

Seef further y Ecclesiastical Law. 

92* To resign position as schoolmaster — 
Whether relief in equity.] — A bond given by a 
schoolmaster of an ancient public school, who had 
a freehold in his office, to resign at the request 
of his patron, is good at law, but equity will 
restrain any improper use of it by the patron. — 
Legh V, Lewis (1801), 1 East, 391 ; 102 E. R. 151 ; 
subsequent proceedings, sub nom. Lewis v. Leqh 
(1802), 3 Bos. & P. 231 , Ex. Ch. 

Annotations : — Consd. Kircudbright v. Klpoudbright (1802), 
8 Ves. 51 ; Fletcher v. Sondes (1826), 3 Bing. 601. 
Mentd. Harnett v. Bates (1847), 8 L. T. O. S. 345. 


Sub-sect. 5. — Bonds in respect op Gaming, 
jSee Gaming & Wagering. 


Sub-sect. 6. — Bonds affecting Administra- 
tion OF Justice. 

93. To sheriff — Contrary to 23 Hen. 6, c. 10.] — 

A bond for payment of a sum of money upon 
condition, if given to the sheriff or gaoler con- 
trary to the above Act, tlic fact that it has been 
so given may be pleaded against such bond. — 
Anon. (1458), ,7enk. 108 ; 145 E. R. 76. 

Annotation : — Mentd. Cochrane v. Moore (1890), 25 Q. B. D. 

57. 

94 . Against return — Appearance of 

obligor.] — ^A sheriff brought debt on an obligation 
taken by him of deft, in his custody, that he 
would appeal* at the day, & also save him harm- 
less of the return : — Held : the obligation was 
void by reason of the statut-e 23 lien. 6. — -Anon. 
(1572), Bon. & D. 76 (4) ; 123 E. R. 286. jf 

95 . Against false return to i^t of fl^g 

facias.] — A bond to indemnify the obligee _ ’ 

a false return to a writ of fi. fa. is legal & good .of 
Knipb V. Hobart (1698), 1 Lut. 593 ; 125 E. or 
312. JO 

Possession quitted.] — Semble : 
bond to a sheriff, the condition of which _ 
that the sheriff, by virtue of a fi. fa,, had seizet 
taken in execution, of the goods chattels 
of R., divers goods & chatl^els, & that the sheriff, 
at the request; of the obligor, had quitted possession, 
& agreed to return nulla bona., & then for indemni- 
fying the sheriff for so doing, is illegal. — W right 


PART III. SECT. 8, SUB-SECT. 6. 

k. To sheriff — Against non-execution 
of writ .] — A bond by an execution 
debtor indemnifying t tiie sherifl 


** against any loss, damage or liability, 
which may he inourred by reason of 
tho non-exeoution of the writ" would 
be void at common law, as being an 


indemnity to the sheriff for disobeying 
tho command of the writ. — Cobbktt 
V . Hopkibk (1862), 9 U. C. R. 479. — 
CAN. 
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Bonds. 


Sect. 3. ---What bonds arc illegal or void: Svb-secia. 

V. Vbkney (Loud) (1783), 3 Doug. K. B. 240 ; 
09 E. K. 633. 

97. To gaoler — ^For ease dc favour.] — Lent- 
HALL V, Cooke, No. 09, post, 

9 g. ,] — ^ bond given to the warden 

of the Fleet by a prisoner in liis custody for 
debt for ease and favour of the obligor, is void 
at common law. — Oke’s Case (1674), 1 JP^em. K. B. 
375 ; 89 B. R. 279 ; svb nom. Oky v. Sell, 2 Lev. 
103 ; sfob nom. Oaks v. Cell, 3 Keb. 320. 

99 . To be a true prisoner — & not to 

escape.] — A bond from one in execution “ to bo a 
true prisoner and not to escape,” is good, if not 
for ease & favour. — Lknthall v. Cooke (1668), 
1 Saund. 161 ; 1 Sid. 383 ; 2 Keb. 422 ; 1 Lev. 254 ; 
85 E. R. 165. 

Annoiatums : — ^Befd. Anon. (1607), 2 Salk. 438. Mcntd. l*al- 
mer v Mallet (1887), 36 Ch. D. 411. 

100. Gaoler not profiting.] — The 

marslial may take a bond to be a true prisoner, 
but not to receive or take anytliing of advantage 
or profit to himself. Such a bond is void at 
common law. — Anon. (1697), 2 Salk. 438 ; 91 E. R. 
381. 

101. Against escape.] — condition on a 

bond to save the gaoler harmless from an escape 
is unlawful, & makes the bond void. — Maiityn v. 
Buthman (1610), Yelv. 197 ; 80 E. R. 130 ; 
fmb nom. Blitiiman v. Martin (1614), 2 Bulst. 
213; Godb. 250. 

Annotations : — Apld. Ncrot V. Wallace (1789), 3 Term Rep. 
17. Gonsd. Hhackell i;. RuBicr (1836), 2 Binff. N. C. 634. 

Camden v. Anderson (1798), 1 Bos. &. P. 272 ; Bur- 
rows V. Rhodes, (1899] 1 Q. B. 816. Mentd. Wold-Blundell 
V. iStephens, [1920] A. C. 950, 

102 . Past & future.] — A bond given 

to save a gaoler hannless against past escapes is 
good, but not against future escapes. — Fox v. 
Tiixy (170*1), 6 Mod. Rep. 225 ; 87. E. R. 976. 

103. “ All escapes.”] — If a gaoler 

takes a bond from a servant to save him harmless 
from all escapes to be suffered by the servant, 
it is good. — Hacket v. Tilly (1706), 11 Mod. Rep. 
93 ; 2 l^. Raym. 1207 ; Holt, K. B. 201 ; 88 E. R. 
017. 

104. Compounding felony.] — ^A plea in bar of 
an obligation, that it was given for compounding 
a felony, is good, & the illegal consideration 
obviates the bond, for it is malum in sc . — Andrews 
V. Eaton (1729), Fitz-G. 73 ; 94 E. R. 659. 

105. Stifling prosecution.] — A bond given in 
consideration of stifling a criminal prosecution 
is illegal.>-~CoLLiN.s v. Blantern (1767), 2 Wils. 
347 ; 95E. R. 850. 

Annotationa : — Consd. Kdgeombe v. Rodd (1804), 5 East, 
294 ; Paxton v. Popham (1808), 9 East, 408 ; Prolo v. 
U WiKgdns (183(D, 3 Bing. N. C. 230 ; Waugh v. Morris 
(1873), 42 L. J. Q. B. 57. Befd. Pole v. Harrobiu (1782), 
23 0 East, 416, n. ; Drage v. Ibbcrson (1708), 1 Esp. 643 ; 
267^'letoher v. Sondes (1826), 3 Bing. 601 ; Edwards v. Brown 
«1831), 1 Cr. & .1. 307 ; Hill v. Manchester & Salfortl 
Waterworks Co. (1831), 2 B. & Ad. 544 ; Ward v. Lloyd 
ri843), 6 Man. & G. 786 ; Higgins v. Pitt (1849), 4 Exoh. 
; Royal British Bank v. Turquand (1855), 5 E. & B. 
Mentd. Master v. Miller (1791), 4 Tcnn Rep. 320; 
, 'Korrlson v. Cole (1807), 8 East., 231 ; Morgan v. Horseman 
till (1810), 3 Taunt. 241 ; GrevlUe v. Atkins (1829), 4 Man. & 
CO Ky. K. B. 372 ; Gas Light Sc Coke Co. v. Turner (1839), 
y, 6 Bing. N. C. 666; Kirwan v, Goodman (1841), 9 Dowl. 
r .ion . Leoman (1846), 9 Q. B. 371 ; Benyon v. 


Nettlefold (I860), 3 Mao. & G. 94 ; ReyneJl v. Sprye 
(1852), 1 De G. M. Sc G. 660 ; Myew e. Sari (I860). dW. R. 
96: Nawab Sidheo Nuzur Ally Khan v. Rajah Ojood- 


V. L/nosier -u. xv. * w. 

Consumers Assoon. (18^), 43 L. L M. C. Ill ^ 

V. Shine (1878), 14 Cox. C. C. 124 Rourkew. Mealy (1879), 
41 L. T. 168 ; Me Coltman, Coltman v. Coltm^ 

46 h. T. 392 ; Yorkshire Ry. Waggon Co. y. Mariure & 
Cornwall Minerals Ry. Co. (1881), 45 L. T. 747 ; Reiohel 
V. Oxford (1887), 35 Ch. D. 48; Kearley v. Thompson 
(1890), 24 Q. B. D. 742 ; Barclay i>. Peareon, [1893J 
2 Ch. 164 ; Hermann v. Charleawortli (1905). 7 4 L. J. K. B. 
620 ; Me Robinson’s Settlmt., Gant v. Hobbs (1912), 
106 L. T. 443 ; Me Worthington, Mx p. Path5 FrOres, 
U914] 2 K. B. 299. 

106. Removal of public nuisanoe.]- 

A bond given to an individual, conditioned 
to be void if the obligor, on the obligee’s agreeii^ 
not to prosecute him, should remove certain 
public nuisances & not erect any otihers of the 
same kind, is good in law. — ^Fallowes v. Taylor 
(1708), 7 Term Rep. 475 ; Peake, Add. Oas. 155 ; 
301 E. R. 1085. 

Annotations: — Dbtd. Koir v, hoeman (1846), 9 Q. B. 371. 
Consd. Windhlll L. B. of Health v. Vint (1890), 45 Ch. D. 
361. ]^ld. Drage v. Ibborson (1798), 1 Eap. 643. 

107. Equitable defence.] — Pltfs., 

trustees of a friendfly society, sued deft, on a bond 
given to them by him to secure the debt due to 
them by S. Deft, pleaded (1) that H. had been 
treasurer of the society, that there was a deficiency 
in his accounts, that pltfs. had caused a warrant 
to be issued for his arrest with a view to criminal 
proceedings for an alleged felony in respect of 
the missing money, that it was agreed between 
pltfs. & deft, that instead of proceeding criminally 
against S. pltfs. should accept payment in cash 
for part of the deficiency &- take doft.’s bond iis 
security for the remainder, Sc that the bond sued 
on was delivered & accepted by pltfs. in pursuance 
of that illegal agreement & for no other con- 
sideration ; (2) on equitable grounds that the 

prosecution of S. did not cease but continued at 
the instance of two members of the society, when 
8. was tried & acquitted. Sc that deft, was entitled 
to an injunction to re,strain pltfs. as such trustees 
from suing on the bond ; — Held : the pleas were 
good as showing an illegal agreement to stifle 
prosecution. — Gannon v. Rands (1870), 23 Ix. T. 
817 ; 11 Cox, 0. C. 631. 

108. Suppression of name In criminal pro- 
ceedings.] — A. gave B. a bond to secure £3000, the 
consideration for which was that A. sliould be 
free from any legal proceedings or other conse- 
quences for having introduced B. to X., through 
whom B. had lost money, and A. also gave B. a 
mtge. as a collateral security for the bond. A. 
afterwards brought an action against B. to set 
aside the securities, alleging that ho had executed 
them under duress from threats of criminal 
proceedings, Sc that the true consideration for them 
was an illegal one, i.e. the abandonment of such 
criminal proceedings. B. denied the throat of 
criminal proceedings, Sc contended that the con- 
sideration was the compromise of a civil liability. 
The evidence showed that the securities were not 
executed under threats of criminal proceedings 
or under undue pressure, but that the consideration 
for them included stipulations that certain criminal 


106 i. stifling prosecution.] — J. exe- 
cuted a bond to Becure a debt of L. to 
a bank, L. was ai?eut of the bank. Sc 
having enibozzled the bank fundH, 
the bond woh given in consideration 
of an agreement not to prosecute : — 
Held : tJie consideration for the bond 
was illegal Sc J. was not liable thereon. 
— ^Peoples’ Bank of Halifax v. 
Johnson (1892), 20 S. C. R. Oil ; 


23 N. S. R. 302.— CAN. 

105 ii. SuffUHenep of evidence.] 

-~-T. had become indebted to pltf. in 
circumBt<anceH expoBing him to a 
criminal prosecution In respect of the 
debt. Sc pltf. ’8 solr. told T. that he was 
liable to a criminal prosecution ; but, 
outside of this, there was no evidence 
of a promise or agreement not to 


prosecute. To Induce defts. to give 
the bond in question, T. told them he 
was threatened with arrest but for a 
clilTorent offence : — Held : there was 
not sufflclent evidence to warrant a 
finding that the bond had been ^ven 
for an oMeemont not to proswuto.— 
Reask vTiIandolph (1911), 19 W. L. R- 
625 ; 21 Mon. L. R. 368.— CAN. 
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proceedings pending against X. should be con- 
ducted in such a way either that A.’s name should 
not be mentioned, or that if mentioned A. should 
be exonerated from all blame in connection with 
the transaction : — Held : the consideration was 
partly illegal, as containing stipulations with refer- 
ence to the conduct of the pending criminal pro- 
ceedings, by which the course of such proceedings 
might have been alfectod, & the bond &, mtge. 
were obtained without good & sufficient con- 
sideration. — ^L ound V. Grimwadb (1888), 39 Ch. D. 
605 ; 57 L. J. Ch. 725 ; 59 L. T. 168 ; 4 T. L. K. 
555. 

Annotation : — Held. Prinoe v. Hawort.li, [1005] 2 K. B. 687. 

See, aleOf Nos. 36 et seq., ante* 

109. Maintenance — Assignment of bond debts.] 
— A bond conditioned to perform the articles 
of an indenture, whereby deft, agreed to assign 
certain obligations to pltf. & covenanted that the 
money should be paid on or vdthin eight days 
after tjie several days limit.ed by the bonds, is 
void for maintenance. — H odson v* Ingham (1648), 
Aleyn, 60 ; 82 E. R.. 915. 

110. Payment of costs — Obligor stranger 

to suit.] — In debt on a bond with condition to 
pay pltf. all money which he had spent or should 
spend in a suit inter alios, wherein he was attorney : — 
Held: (1) judgment ought to be given for pltf., 
because deft, demurring generally, it could not 
appear whether the maintenance was lawful or un- 
lawful, <fc it might be the persons were relatives that 
might lawfully mruntain; (2) performance should 
be pleaded to the first part of the condition, for it 
was lawful for an attorney to take security from a 
stranger for past expenses. — ^I^iehson r. Hughes 
(1672), 1 Freem. K. B. 71, 81 ; 89 E. R. 53, 60 ; 
sub nom, Pkahson v. Humes, Cart. 229 ; svb nom. 
Parson v, Hume, 3 Keb. 140 ; S7ih nom* I’ekce 
V* Hume, 3 Keb. 153. 

Anmytatums : — Consd. Wallis v. Portland (1797), 3 Ves. 494 ; 

Booth V. Creswicke (1844), 13 L. J. Ch. 217. Be!d. Wild 

V. SiuipHon, [1919] 2 K. B. 544. 

111. Champerty — Actual expenses recoverable.] 

- Pltf. being entitled to succeed to certain copy- 
hold property as customary heir, applied to 
counsel, who undertook to recover the lands for 
)ltf., but would not proceed unless pltf. would give 
litri a bond in a penalty of £1.000 conditioned to 
surrender a moiety to him when i*ecovered. A 
bond having been drawn by the counsel A executed 
by pltf. accordingly : — Held : the bond ought to 
secure no more than what the counsel had actually 
laid out in recovering the estate, & on payment 
of what should appear due the bond should be 
delivered up. — S kai’Holme v. Hart H680), 
Cas. temp* Finch, 477 ; 1 Eq. Cas. Abr. 86, pi. 1 ; 
23 E. R. 257. 


& there should answer : — Held : good. — ^A non. 
(1580), 3 Dyer, 364 a. ; 73 E. R. 817. 

114. .] — ^Pltf., a sheriff, brought an 

action of debt upon an obligation, the condition 
of which was that deft, should appear personally 
in the King’s Bench. Deft, had been taken by 
a latitat by pltf., who had taken the obligation 
upon his deliverance : — Held : a personal appear- 
ance was necessary in the case of a latitat, and 
the bond was good. — Lassel’s Case (1587), 
Gouldsb. 54, 61 ; Owen, 90 ; 3 Dyer, 364, n. ; 
75 E. R. 990, 995. 

Annotation : — Mentd. Giles v. Grover (1832), 9 Bing. 128. 

115. Bond by servant for master — 

Duress.] — If a suit be instituted in an inferior ct. 
against a barge-master, & the bailiff, by process 
from the ct., attach one of deft.’s barges while 
his servant is navigating it, & the servant, to 
release the barge & it/S cargo, give the bailiff a 
bond conditioned for his master’s appearance at 
the next ct., it is a legal bond, iSc cannot be avoided 
by a plea tliat the bailiff had no right to take it, 
or that it was taken by duress. — Bumner v. Ferry- 
man (1709), 11 Mod. Rep. 201 ; 88 E. R. 989. 

116. To take possession of effects of Intestate — 
Delivery of proceeds to administrator.] — A bond 
was given by a servant of the A. co. conditioned 
to take possession of the effects of persons dying 
intestate in one of their settlements on the coast 
of Africa, & sell same & remit the produce to the 
co. in Europe, to bo by them delivered to the lawful 
administrator : — Held : since it was not intended 
that the obligor should detain tlie effects of any 
person against the rightful administrators but 
merely that they should be deposited in a place 
of safe custody until claimed by those who were 
legally entitled to them, it was a legal bond. — 
African Co. v* Torrane (1796), 6 Term Rep. 588 ; 
101 E. R. 718. 

117. Against costs — ^To Inclosure Act com- 
missioners.] — ^A bond taken by the comrs., ap- 
pointed under an inclosure Act to indemnify 
themselves against the expenses of a suit brought 
to try the right to an allotment made by them, 
& in which they are, according to the directions 
of the Act, made defendants, is not void, though 
there be a fund provided out of which such exj^enses 
may in some cases be satisfied, at least if the 
comrs. doubt whether the case in question be one 
of those cases, — Iles r. Boxai.l (1800), 2 Bos. A 
P. 89 ; 126 E. R. 1173. 


SuB-BECT. 7 . — Bonds for Sauk of Pitbtjc 

Offices. 


Annotation : — Mentd. Wild r. SiiiipBou, [1919] 2 K. B. 544. 
See, generally, Action, Vol. I., pp. 06 et seq, 

112. Part profits of suits — Given by attorney to 
unqualified person.] — ^A bond given by an attorney 
conditioned for securing a part of the pi’ofltfl from 
suits, for the benefit of an unqualified person, is 
illegal. — CussB v* Corfb (1828), 6 L. .1. O. S. K. B. 
140. 

113. Appearance at court — Bond to sheriff.] — 

The shenff on an attachment took a bond that 
deft, should appear in the Star Chamber, & then 


118. Whether within 5 & 6 Edw. 6, c. 16 — 
Sum certain — ^Auditor.]— 0. being auditor of 
Wales appointed A. to exercise the office during 
his good behaviour, & it was ^ agreed that A. 
should have the fees A in consideration thereof 
pay G, £200 per anyium, A. gave a bond for 
performance of the agreement : — Held : the case 
was within the above Act, the bond, being not 
for payment of a share of the fees but of a sum 
certain in all events, was void. — G odolpuin v. 
Tudor (1703), 6 Mod. Re p. 234 ; 2 Salk. 468 ; 

V, M'Nally (1856)7 ^PART III. SECT. 3, SUB-SECT. 7. 

p. Political influence — Oovemmeni 
cnivUrymeniA — An obligation which 
ha8 as Its ground the innuenoe 
of a person with a deputy or his 
fi-iends to obtain employment under 
govt. Is void. — Raymond v. Frasbb 
(1892), Q. R. 1 


109 i. MainJlenance *'\ — Money was 
advanced on the security of a bond. 
The money was applied to carry on a 
suit by a person claiming a wife’s 
share of her deceased alleged husband’s 
property. The bond was also to 
stand as security for further money I 
advances for the same purpose : j 
Held : illegal, on the ground of main- i 


tenanoe. — C larkr 


o. To pvt Imo in force .] — A bond, 
not required by law, is illo^l & void 
when given in order that a Taw, which 
ought to be acted upon without it, 
may be put In force. — Sr. Thomas 
City Cobpn. v. Ybarbley (1896), 22 
A. R. 340.--CAN, 
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Bonds. 


Sect. 3. — What bonds are illegal or void: Sub-sects. 
7 


affd. 3 Salk. 251 ; Wflles, 676, n. ; 87 E. R. 084 ; 
(1704), 1 Bro. Pari. Caa. 136, H. L. 

AnnotatUms : — Diatd. Layoff «. Paine (1746), Willes, 671. 
Oomd. Garforth v. Foaron (1787), 1 Hy. Bl. 327. 

119. Bailiff.] — Qu, : whether a bond, 

conditioned to pay pltf. £5 yearly for executing 
for deft, the office of bailiff in the Duchy of Ijan- 
caster, was void by the above Act. — Hornby v. 
CORN8WORTH (1728), 1 Bam. K. B. 104 ; Pitz-G. 
45 ; 94 B. R. 72. 


Compare, No. 124, post 

120. profits — ^Register of archdeaconry.] 

--A bond given by any of the officers mentioned 
in the above Act, for securing all the profits of the 
office to the person appointing, is void by that 
Act. So is a bond given by such an officer to 
surrender whenever the pei*son appointing chose. 

The office of register of an archdeaconry is an 
office within the Act. — Layng v. Paine (1745), 
Willes, 571 ; 125 E. R. 1320. 


.—Diitd. Leffh t>. Lewis (1801), 1 East. 891. 
Held. Fletcher t?. Sondes (1827), 1 Bll. N. S. 144. 


121. Hall profits — ^Deputy official.] — The 

condition of a bond was that whereas deft, was 
made deputy to pltf. in liis office if he paid pltf. 
half the profits, then etc. : — Held : the bond was 
not void within the above Act, because the con- 
dition was not to pay him so much in gross but 
haff the profits, which must be sued for in the 
principal’s name, for they belonged to him, though 
out of them a share was to be allowed to the deputy 
for his service. — Gulliford v. De Cardonell 
(1697), 2 Salk. 466 ; 91 E. R. 402 ; svb nom. 
Cullipord V. Cardonell 1 Com. 1 ; Holt, K. B. 
566 ; 12 Mod. Rep. 90. 

Annotation Digtd. Layntr v. Paine (1746), Willes, 671. 

122. Payment during appointment — ^Excise 

officer.] — ^A. by liis interest with the comrs. 
of excise got an office in that branch of the revenue 
for B., who, in consideration thereof, gave a bond 
to A. to pay him £10 per annum, as long as B. 
enjoyed the place ; — Held : equity would relieve 
against the bond, as being either contrary to 
the above Act or contrary to public policy, & 
order it to be delivered up to be cancelled. — Law 
V. Law (1735), Cas. temp. Talb. 140 ; 3 P. Wms. 
391 ; 24 E. R. 1114, L. C. 

Annotations: — Befd. Garforth v. Fearon (1787), 1 Hy. HI. 
327 ; Whlttinffham v. Hurgoyne (1797), 3 Anst. 900; 
Hennann v. Chorlesworth, 11905J 2 K. B. 123. 

Mentd. Simpson v. Howdon (1837), 3 My. & Or. 97 ; 
Hopkins V. Prescott (1847), 4 C. B. 578. 

123. Recommendation for office — Royal 

page J — Pltf. ’s testator in consideration of li. recom- 
mending him for the office of page of the presence 
upon the next vacancy gave, at request, a bond 
conditioned for the payment of an annuity of £100 
to S., who had^ been R.’s tutor, & who being a 
foreigner was ineligible for the appointment 
himself ; — Held : a perpetual injunction must be 
granted against putting the bond in suit as being 
void on grounds of public policy although not 
within the above Act. — Hanington v, 1)u-Chatel 
(1783), 1 Bro, 0. C. 124 ; 2 Swan. 159, n. ; 28 E. R. 
1028 ; svb nom. Harrington v. Chastel, Dick. 


Annotations : — Befd. Whittliiffham v. Biugoyne (1797) 

3 Anst. 900 ; Graemo v. Wroiighton (1865), 11 Exoh. 146 
Mentd. Brondey v. Holland (1802), 7 Ves. 3 ; Simpson v 

& Cr. 97; Hopkins r. Prescot 
(1847), 4 C. B. 578 ; Egerton v. Brownlow (1853) 

4 H. L. Cas. 1 ; SavlUo v. Lanffnian (1898), 79 L. T. 44 

124. Whether within 49 Geo. 8, c. 126, s. 4— 
Colonial secretary.]^ — Where a bond, after recitinjE 
that A. was Colonial Secretary of Tobago, & hac 
appointed O, to be his deputy, to execute th< 


office & receive the fees, in consideration of his 
paying thereout to A. the annual sum of £450 
by equal half yearly payments, was conditioned 
for the punctual payment of that sum, without 
saying “ out of the fees,” & deft, pleaded that 
the bond was given in pursuance of an agreement 
to pay that sum at all events, upon wmeh issue 
was taken, &> found for deft. ; — Held : even 
supposing the agreement to be inconsistent with 
the language of the bond, it was competent to 
deft, to plead & prove it, in order to ^ew that 
the bond was given upon an illegal consideration, 
& the fact found by the jury shewed that the 
bond was illegal & void by virtue of the above Act. — 
Grbville V. Attkins (1829), 9 B. & C. 462 ; 

4 Man. & Ry. K. B. 372 ; 109 E. R. 172. 

126. Resignation from army — Major In 

Indian regiment.] — The resignation for a pecuniary 
consideration of the position of major in a regiment 
in the East India Co.’s service : — Held : illegal 
by the above sect., & a bond for payment of the 
money void. — Graeme v. Wroughton (18l55), 11 
Exch. 146 ; 24 L. .T. Ex. 265 ; 25 L. T. O. S. 
183 ; 3 W. R. 509 ; 3 C. L. R. 1321 ; 156 E. R. 
780. 

126. Conditional on annuity to another — Com- 
mander of government packet.] — ^A bond was 
given to secure an annuity of £1 00 to the obligor’s 
mother for life, the condition reciting, that by 
the recommendation of friends he had been ap- 
pointed to succeed his father in the command 
of government packet, but on the express 
condition of his malang an allowance for the sup- 
port of his mother, etc. Upon the obligor’s death 
his mother filed a bill against his extrix. to have 
the annuity established against his assets. Arden , 
M.R., though inclined to dismiss the bill, on the 
ground that the bond was contrai^ to public 
policy, gave pltf. leave to bring an action at law.- - 
Hartwell v. Hartwell (1799), 4 Ves. 811 ; 
31 E. R. 420. 


Annotations : — Befd. Osborno v. Williams (1811), 18 Ves. 

379. Mentd. SavlUe v. Langman (1898), 79 L. T. 44. 

127. Resignation of office — ^Appointment of 
obUgor— Magistrates' clerk.]— Pltf. in Sept., 1843, 
being then about to be called to the Bar, proposed 
to deft, that, in the event of his resigning his 
office as chief clerk to the magistrates at Guildhall 
& two other appointments he held in favour of 
deft., & if deft, should be appointed thereto, he 
should give his bond for payment of £200 a year 
for a term of five years. Deft, assented, & an 
agreement was^ entered into. Pltf. resigned, & 
deft, was appointed to the vacant situations, & 
in June, 1844, gave liis bond for payment of the 
£200 a year. In May, 1846, considerable arrears 
being due, pltf. commenced an action to recover 
arrears, & deft, consented to an order for judgment, 
upon which he was taken in execution, & whilst 
in custody in 1846 he paid £100 ^ gave a warrant 
of attorney for the remainder, & obtained his 
discharge. Subsequently he was arrested by 
pltf., upon a judgment signed by the warrant of 
attorney ; — Held : the bond was given solely 
in respect to deft.’s resigning his practice as an 
attorney & solicitor & not for the sale of a public 
office, & there was no ground for deft.’s application 
to set aside the warrant of attorney. — Payne v. 
Teague (1848), 11 L. T. O. S. 363. 

128. — - — Consul.] — ^Pltf. gave to deft. 

a bond in the penalty of £5,000, reciting that 

? ltf. had been a^ppointed consul to the State of 
'unis on the resignation of 0., & conditioned for 
payment to deft, out of the salary of £200 per 
annum in trust for C. for his life & for payment 
of certain other sums i — Held : the ct. would 



Part III. — ^Validity. 
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not restrain an action at law on the bond, but 
it ought to be pleaded in order to bring the question 
whether the consideration was corrupt. — Thuale v, 
Ross (1790), 3 Bro. 0. 0. 67 ; 29 E. B. 406, L. 0. 


SuB-SECJT. 8. — ^PosT Obit Bonds. 

129. By expectant heir.] — post obit bond 
given by an expectant heir is a security of a 
doubtful nature, which has often been disputed 
with success. — Lushington v. Waller (1788), 
1 Hy. Bl. 94 ; 126 E. R. 68. 

ISO. Unreasonable terms — Relief on pay- 

ment with Interest.] — V., a young man, in con- 
sideration of £100 ^ven him in the lifetime of his 
father, gave a bond for £600, to be paid within a 
year after the death of Ids father, to whom he was 
neir. The bond being sued, he preferred his bill 
to be relieved, & was relieved, repaying the £100 
& interest. — Varnees’ Case (1680), Freem. Ch. 
63 ; 22 E. R. 1060, L. C. 

‘.] — A post obit bond, though 
not on reasonable terms, may be valid, but on 
grounds of public policy it is strictly examined. — 
Curling v. Townsuend (Marquis) (1816), 19 Ves. 
628; 34 E. R. 649, L. C. 

Anrudationa : — Reid. Free v. Hinde (1827), 2 Sim. 7. Mentd. 

Greenwood v, Atkinson (1830), 4 Sim. 54. 

182. .] — W., formerly a captain in 

the militia, was entitled expectant on the death 
of his father to an estate of considerable value in 
Wales, <fe being in prison for debt applied to deft., 
a captain in the army, who was also in prison for 
debt, for a loan. Deft, made an advance of 
£300 on a post obit bond conditioned for payment 
of £600 upon the event of W. surviving his father, 
but was in any other case to be void. W., who 
survived his fatlier by the space of about six 
months only, never disputed the fairness of the 
transaction, l5ut pltf., his brother & heir, filed a 
bill for relief against the bond : — Held : the bond 
ought to be considered only as a security for the 
money actually advanced with interest at 6 per 
cent. — Evans v, Chesshire (1806), Belt’s Sup. 
300 ; 28 E. R. 632, E. C. 

Aiimdaium : — Refd. CheBiorflold v, Jausseu (1750), 2 Vch. Sen. 

125. 

133. Subsequent confirmatlon.]- 

In May, 1738, deft, paid £6,000 to S., then thiirty 
years old, & the same day took a bond from him 
in the penalty of £20,000 conditioned for pay- 
ment of £10,000 to deft., at or within some short 
time after the death of his grandmother, D., then 
seventy-eight years old, in case S. should survive 
her, but not otherwise. 1). died in Oct., 1744, & 
in t)ec. following, on deft.’s delivering to S. the 
bond to bo cancelled, he executed a new one in 
the penalty of £20,000 conditioned for payment to 
deft, of £10,000 with lawful interest, in the follow- 
ing Apr. next, at the same time executed a 
warrant of attorney to impower judgment to be 
recorded against him for the £20,000. In Dec. 
1746, S. paid deft. £1 ,000 in part, & in Mar. £1,000 
more. In June 1 746, 8. died, & a bill was brought 
by his exors., to be relieved against the latter 
bond : — Held : the acts of 8. after the death of 
D, amounted to a confirmation of the original 
transaction, &> relief ought only to be granted 
against the penalty of the last bond. — <I5 hestbr- 
FiELD (Earl) v, Janssen (1760), 1 Atk. 301 ; 
1 Wils. 286 ; 2 Ves. Sen. 126 ; 26 E. R. 191. 
Annotatiom : — Distd. Carpontor v. Heriot (1769), 1 Eden, 

338. Refd. Baugh v. Price (1752), 1 Wils. 320 ; Murray 

V. Hardt^ (1773), 2 Win. Bl. 869 ; Gwynno v. Heaton 

(1778), 1 Bro. O. C. 1 ; Bowes v. Heaps (1814), 3 Ves. & B. 

117 ; King v. Hamlet (1833), Coop. temp. Brough. 281 : 


Downes v. Green (1844), 12 M. & W. 481 ; Ayleaford t>. 
Mowte (1873), 8 Ch. App. 484 ; Kempeon v. Asho^ (1874), 
?? ; Beynon v. Cook (1875), 10 Ch. App. 391, n. ; 

NevJll V. Snelling (1880), 16 Cli. D. 679. Mentd. Taylour 
e. Roehfprt (1761), 2 Ves. Sen. 281 ; Cookehott v. Bennett 
(1788h 2 Term Rep. 763 ; Fox v. Maokreth (1791), 2 
Cox, Eq. Cas. 320 ; Fawcett v. Gee (1797), 3 Anst. 910 ; 
Whlttingham v. Burgoyne (1797), 3 Anst. 900 ; Fullagar 
^ Clark (1812), 18 Ves. 481 ; The Cognac (1832), 2 
Hag. Adm. 377 ; Sloman v. Kelly (1840), 4 Y. & C. Ex. 
169 ; Doe d. Houghton v. King (1843), 7 Jur. 61T ; 0*Brlen 
V. Kenyon (1851), 6 Exch. 382 ; Cockell v. Taylor, Preston 
V. Collett, Collett v. Preston (1852), 21 L. J. Ch. 545 ; 
Bgerton r. Brownlow (1853), 4 H. L. Cas. 1 ; Archer v. 
James (1869), 2 B. & S. 67 ; Heap v. Harris (1877), 46 
L. J. Q. B. 761 ; Bull! Coal Mining Co. v. Osborne, [18991 
A. C. 351 ; Nocton v. Ashburton, (1914) A. C. 932. 


134. .] — In a case of singular 

& complicated fraud a number of post obit bonds 
given by a young man with great expectations, 
though upon terms of gross inequality, were 
established on the ground of confirmation, but 
were ordered to stand only as security for the 
sums found due upon taking an account between 
the parties. — Wharton r. May (1799), 6 Ves. 27 ; 
31 E. R. 464, L. 0. 

AnnotcUions : Refd. Curling v. Townshend (1816), 19 Ves. 
628 ; Bernal v. Donegal (1827), 1 BU. N. S. 594. Mentd. 
Portarlington v. Soulby (1834), 3 My. & K. 104. 


135. .] — ^A. an expectant heir 

being indebted to B., his friend & father-in-law, 
& B. being indebted to C., A. gave C. post obit 
bonds in discharge of his debt to B., & C. gave B. 
credit in account for half the amount of the bonds. 


After the death of A.’s father, when the bonds 
had become payable, A. & B. by deeds deliberately 
executed acknowledged the fairness of the trans- 
action. A. then filed a bill against 0, & B. to set 
the bonds aside on the ground of imposition & 
want of consideration, &> ^terwards dismissed his 
bill as against B. & examined him as a witness, 
so that no relief could be had by any party against 
B. in that cause: — Held: (1) in the above cir- 
cumstances of acknowledgment, dismissal, & 
examination of B. as a witness, A. had debarred 
himself from impeaching the consideration for the 
bonds, & ho could not impeach the securities for 
fraud or imposition ; (2) from the confidential 

situation of B. with regard to A., & the knowledge 
which C. had of all their transactions, the bonds 
ought not to be available as post obit bonds, but 
only for the sums actually allowed by C. as the 
consideration for them, with interest from their 
dates. — ^Bernal v. Donegal (Marquis) (1816), 
3 Dow. 133 ; 3 E. R. 1014, H. L. ; suibaeqiient 
proceedings (1827), 1 Bli. N. S. 694, H. L. 

Annotatiom : — Mentd. Tamlyii v. ReynoldB (1842), 7 Jur. 

166 ; Champion v. Champion (1846), 15 Sim. 101 ; A.-G. 

V. Dew (1849), 13 Jur. 1066 ; Rowland v. Witherden (1851), 

3 Mao. & G. 568 : Robinson v, Briggs (1853), 22 L. J. Ch. 

1056. 


136. Suspicious circumstances — ^No proof 

of Imposition.] — ^A post obit bond was given by A, 
in 1720 for payment in six months after his father’s 
death, if he survived, otherwise to be void. The 
father who was then seventy years old, died in 
1731, & A. in 1734. The ct. refused relief agmnst 
the penalty, there being no proof of imposition 
although there were suspicious circumstances in 
it. — Hill \k Caillovel (1748), 1 Ves. Sen. 122 ; 
27 E. R. 931, L. C. 

AnnotatUm : — ^KSld. Hawker v. Wood (1863), 1 W. R. 316, 

137 , Purchased at auction — ^Relief on 

payment into court with interest.]— A young man 
about to raise £40,000 upon post obit bonds payable 
at the death of his father, put the bonds up for 
sale by auction without reserve. The particulars 
of sale disclosed the facts. Deft, purchased a 
bond at the auction. On a bill for relief : — Held : 
an injunction ought to be granted until the hearing 
upon the terms of pltf. bringing into ct. the auction 
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Sect, 3 . — What hands are illegal or void: Stib-aecta. 

8, 9, 10^11, 12 dk 13.] 

price with interest at 6 per cent, from the time of 
payment. — Fox v, Wrioht (1821), 6 Madd. Ill ; 
.56 E. R. 1031. 

138. Obtained by undue influence — Suppression 
of facts.] — 1 j , i^oquested lier nephew, J. to reside 
with her, while so doing she altered her will in his 
favour ; she subsequently made several other 
alterations, & by the last, the greater portion of 
the property she had power to dispose of was given 
to J. & his two brothers. The alterations were 
made by her own solr. After the last of the 
alterations, she executed a post obit bond for 
£1.5,000 in favour of J. & his two biKjthers. This 
was done by a solr. unknown to her, who was 
employed at her request by J. Differences after- 
wards arose between L. & .T., who left her house. 
L. then sent for her own solr., & without taking 
any notice of the bond altered her will, & disposed 
of the whole of lier property among other persons, 
& died leaving insufficient to pay the bond. Her 
solr., who was one of her exors., upon communica- 
ting the decease of testatrix to .1., was, for the first 
time, informed of her haAnng executed the bond. 
Upon a bill by the exors. to set it aside ; — Held : 
the bond was obtained by undue influence & upon 
a suppression of facts, & was void, & it must be 
delivered up to be cancelled, with costs to be paid 
by .1.— Cooke v. Lamoite (1851 ), 15 Beav. 234 ; 
21 L. ,T. Ch. 371 ; 51 E. R. 527. 

Annotations: — Retd. Hoshton v. Hoffhton (1852), 15 Beav. 

278 ; Cobbet-t v. Brock (1855), 20 Beav. 521 ; Henry v, 

Armstrong (1881), 18 Ch. D. 6C8 ; Berry v. Glazebrook 

(1891), 7 T. L. H. 574 ; Bischoll’s Trustee v. Frank (1903), 

89 L. T. 188. Mentd. BeanJand v. Bradley (1854), 2 W. It. 

002 ; James v. Holines (1862), 31 L. J, Ch. 507 ; Coutts t?. 

Acworth (1869), 38 L. J. Ch. 694 ; Turner Collins (1871), 

7 Oh. App. 334, n. ; Carnegie v, Caniegle (1874). 30 B. T. 

460 ; Mitchell v. Hoinfray (1881), 8 Q. B. I). 587. 

139. Payable on death of obligor.] — A voluntary 
bond for payment of a sum of money after the 
death of the obligor in the nature of a legatory 
disposition, is a valid bond. — Ramsden v, Jack- 
son (1737), 1 Atk. 292 ; 26 E. R. 187, L. C. 

Annotations : — Mentd. Erving v. Peters (1790), 3 Term Rep. 

685 ; Jowsbujy v. Mummery (1872), L. R. 8 C. P, 56 ; 

Humphries r. Humphries, [1910] 1 K. B. 796. 

140. Payable on death of named person — Sale 
of reversionary interest.] — B., for the purposes of 
a society of which he was the solr., borrowed £600 
on the security of a joint bond entered into by 
himself <te C. The bond was conditioned to be 
void if the obligors, their heirs, exors., or ad- 
ministrators, shoifid within one month after the 
death of such one as should first depart this life 
of three persons, named in the bond, pay to the 
obligee £2 ,000. The bond also charged the interests 
to which the obligors might become entitled in 
any personal estate under the wills of the t^ee 
persons, with payment of the £2 ,000. On the death 
of the last survivor of the three persons the 
obligors sought to be relieved of their obligation 
under the bond, on the ground that it had been 
entered into in circumstances which were in- 
equitable, & that the whole transaction amounted, 
in fact, to a sale of a reversionary interest for an 
insufficient consideration : — Held : the bond was 
good. — Gardiner v, Cowpeh (1868), 18 L. T. 
627. 

141. Action to set aside bond — Injunction — On 
payment Into court.] — In a suit to set aside post 
obit securities, when an injunction is granted upon 
pltf. paying into ct. the sum advanced by deft, 
with interest, such sum will be not paid to deft, 
until the suit is determined. — Marsack v, Fahbow 
(1822), .Tac. 572 ; 37 E. R. 960, U. O. 


Sub-sect. 9. — ^Arbitration Bonds. 

Sesy generally y Arbitration, Vol. II., pp. 312-316, 
386-398, 471 et seq, 

142. Void award.] — bond to perform an 
award is void, if the award is void. — Anon. (1582), 
Godb. 12; 78 E. R. 8. 

143. .] — bond to perform a void award is 

void. — Stone p. Knight (1627), T^t. 207 ; Noy, 
93 ; 82 E. R. 348. 

Anmtaiwns : — Mentd. Rudston Sc Yates* Case (1641), 
March, 141: Holt v. Claroiioleux (1732), 2 Btra. 937 ; 
Wai^ok V. Bruce (1813), 2 M. & S. 205. 

144. Revocation — Arbitrator’s authority.] — Debt 
upon bond conditioned to stand to, abide by & 
perform an award. Deft, pleaded no award made, 
& pltf. replied that deft, before the time for making 
the award revoKed the arbitration authoiity : — 
Held : by the countermand, the bond was forfeited. 
— Vynior's Case (1609), 8 Co. Rep. 81 b ; 77 E. R. 
597 ; fmb nom. Wilde v. Vinor, 1 Brownl. 62 ; 

nom. ViviON v, Wilde, 2 Brownl. 290. 
Aiinoiations : — Consd. Warburton v. Storr (1825), 4 B. & C. 
103. Mentd. Lyn v, Wyn (1665), O. Bridg. 122 ; Londre 
V. Molmn (1672), Frcem. K. B. 42 ; Thomas v. Sorrell 
(1673), Freem. K. B. 85 ; Chameley v. Wlnstanley (1804), 
1 Smith, K. B. 435 ; Marsh v. Bultoel (1822), 5 B. ^ Aid. 
507 : Brown v. Tanner (1825), 1 C. & P. 051 ; Smart v. 
SandarB (1848), 5 0. B. 895 : Livingston v. Rail! (1856), 6 
K. & B. 132; Toppin v. Healey (1863), 11 W. II. 466 ; 
Pestonjee NuHsurwanjoe v. Manockjee (1868), 12 Mou. 
Ind. App. 112 ; He Rouse & Meier (1871), L. R. 6 C. P. 
212 ; RandoU v Thompson (1876), 1 Q. B. D. 748 ; Fraser 
t>. Kbrensporger (1883), 12 Q. B. D. 310; In the Estate 
of Heys, Walker v. Gaskill, 11914] P. 192, 

145. Submission — By infant — Bond by person 
of full age.] — ^A bond given by a person of full 
age, reciting that an infant has submitted himself 
to an award, & conditioned for performance of 
the award by the infant, is void, as an infant 
cannot bind himself by a submission to arbn., 
& the submission is wholly void, though the other 
party be of full age. — Rudston &; Yates* Case 
(1641), March, 111, 141 ; 82 E. R. 434, 448. 
Anjujtation : — Refd. R. n. Grant (1849)» 14 Q. B. 43. 

146. To be made rule of court.] — Upon a 

motion to make a submission to arbn. a rule of 
ct. pursuant to Arbn. Act, 1698 (c. 157), it was 
objected that the agreement to make the sub- 
mission a rule of ct. was no part of the condition 
of the bond, but was written beneath it not 
signed, but it appearing by affidavit that the 
subscription was made before the execution of 
the bond, it was taken by the ct. to be part of 
the submission as an indorsement by way of 
defeasance was part of the deed, & the submission 
was made a rule of ct. — Carter v. Mansbkidge 
(1736), Barne.s, 55 ; 94 E. R. 803. 


SuB-SEtn\ 10. — ^Bonds in respect op Void 

INSTRUMENT.S. 

147. Promissory note — Illegal consideration — 
Bond to holder — Without notice.] — If A. for an 

usurious consideration give Ids promissory note 
to B., who transfers it to C. for a valuable con- 
sideration without notice of the usury, Sc after- 
wards A. gives a bond to C. for the amount, the 
bond is good. — Cuthbebt v, Haley (1799), 8 
Term Rep. 390 ; 3 Esp. 22 ; 101 E. R. 1450. 
Annotations : — Distd. Chapman r. Black (1819), 2 B. &; Aid. 

588. Consd. Amory v. Meryweathor (1824), 2 B. & C. 

573 ; Flight v. Reed (1863), 1 H. &; C. 703. Refd. Marsh 

V. Martindalo (1802), 3 Bos. Sc P. 154, 

149 , With notice.] — Deft. 

employed W. to job for him in the lunds ; the 
speculations were unfortunate, &; W. took a 
promissory note for the differences from deft., 
who was unable to ijay the losses. W., after 
the note became due, indorsed it to pltfs. Pltfs. 
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were not then informed of the illegal consideration 
for which the note was given, hut afterwards they 
were told so, & then they took a bond from deft', 
for the amount : — Held : the bond was void in 
law. — ^A mory V. Mebyweathbu (1824), 2 B. &; C. 
673 ; 4 Dow. & By. K. B. 86 ; 2 L. J. O. S. K. B. 
in ; 107 E. R 496. 

AnrukcUion : — Mentd. M'Callan v. Mortimer (1842), 11 
L. J. 429. 

149. Usurious bond — Counter bond given.] — 

On an usurious bond, if a counter bond be given 
to save a surety harmless, & he is damnified, the 
usury cannot be pleaded in bar to it. — R obinson 
V. May (1697), Cro. EUz. 688 ; 78 E. R. 831. 

150. Bond executed under undue influence — 
Second bond given.] — girl, under age, gave a 
promissory note as surety for her stepfather. 
Soon after coming of age she executed, under his 
influence, as the obligee knew, but with knowledge 
of the invalidity of the promissory note, a bond 
to secure payment of the same debt six years 
after date. Shortly after the expiration of the 
period of six years, & at the age of twenty-nine, 
she executed another bond to secure the same debt, 
under threat of legal proceedings. She was 
afterwards sued on that bond, & thereupon filed 
a bill to avoid the bonds & to rtistrain the action ; 
— Held : she was entitled to the relief prayed, 
although the bill was not filed until nearly seven 
years ^ter the last bond was executed. — Kempson 
V. Ashbee (1874), 10 Ch. App. 16 ; 44 li. .T. Oh. 
195 ; 31 L. T, 525 ; 39 J. P. 164 ; 23 W. R. 38, 
L. C. & L. JJ. 

Annoialums : — Held. Balnbridge r. Browne (1881), 18 Ch. B. 
188 ; London & Weal minster Loan & Bisconnt Co. v. 
Bilton (1911), 27 T. L, R. 184. 


Sub-sect. 11. — Bonds without Considera- 
tion. 

151. Whether relief in equity — Subsequent Judg- 
ment at law.] — Several persons were in debt to 
A. B. bought the debts from A., & upon that B. 
entered into an obligation of £1,000 to pay £500 
at a certain day. B. sued A. in Ch. to be discharged 
from his bond, because the debts assigned to him 
could only be released by A. only be sued in 
A.’s name, being things in action, so the bond 
was given without any valuable consideration : — 
Held: (1) the bond should be discharged ; (2) if 
after such decree, A. sued B. upon the bond in 
the Ct. of C. P., <& B. pleaded the decree, the ct. 
would reject such plea ; for the common law 
liroceeded upon certain fixed & invariable rules, 
wliile equity proceeded at the discretion of a good 
man.“-ANON. (1458), Jenk. 108; 145 E. R. 76. 
Annotation : — Mentd. Cochrane v, Moore (1890), 26 Ci. B. 1). 

67. 

152. .] — A bond for £1 ,000 entered into for 

no consideration, cancelled. — Wright v. Moore 
(1632), Toth. 27 ; 21 E. R. 113. 

163. After Judgment at law.] — Equity wiU 


not relieve agai^t a bond given without con- 
sideration, after judgment at law has been obtained 

thereon,— Wright v. Moor (1646), 1 Rep. Ch. 157 ; 
21 B. R. 536. V /, F 

164, Release of part.] — ^A. bequeathed to 

B. £700, part of £1,200 which B. owed him on 
bond. * A. afterwards revoked the bequest, but 
made an indorsement on the bond, by which he 
forgave B. the £700. A.’s exors. brought an 
action against B. for the £1,200. B. filed a bill 
to restrain the action, offering to pay to the exors. 
the balance of £500 : — Held : the injunction must 
be refused, because B. had given no consideration 
for the indorsement on the bond. — Tupnell v. 
Constable (1836), 8 Sim. 69 ; 59 E. R. 28. 

See, generally. Equity. 

155. Proof of consideration — When required.] 

— In the proof of a bond debt, before the masl/or, 
it is not the practice to require an affidavit of the 
consideration, unless a case of suspicion against 
the bond is raised. — Whitaker v, Wright (1843), 
2 Hare, 310 ; 12 L. .7. Ch. 241 ; 7 Jur. 320 ; 67 
E. R, 128 ; svhsequent 'proceedings (1844), 3 Ilare, 
412. 

Anyuitatuyns : — Apprvd. Hartwell v. (blvin (1852), IG Bcav, 
140. Mentd. (Jardoll v. Hawke (1808), L. R. 6 Eq. 4G1. 

Sub-sect. 12. — Bonds by Bankrupts. 

Sec Case, infra, Bankruptcy <fc Insolvency, 
Vol. IV., p. 590, No. 5393 ; Vol. V., p. 1143, Nos. 
9278-9280. 


Sub-sect. 13. — Miscellaneous Bonds. 

156. Against sale of wife’s clothing.] — Debt 
on bond conditioned that deft, should not soil his 
wife’s clothing. Sernble ; a lawful condition. — 
Smith v, Watson (1616), 1 RoU. Rep. 334 ; 81 
E. R. 625. 

157. Exclusion of mother from house.] — ^An 

heir having had some difference with liis mother, 
the jointress, about the repairs of the mansion 
house settled the estate on Ids brother, but first 
took a bond from him in his sister’s name, that 
the brother should not i^ermit his mother to come 
into the house : — Held : the bond must be delivered 
up to be cancelled, it being against the law of nature 
to prohibit a son to cherish his mother. — Traiton 
V. Traiton (1686), 1 Vern. 413 ; 23 E. R. 554. 

158. Against barring entail — Lands settled upon 
son In tall,] — A father settled lands on his son 
in tail, & took a bond from him that he should not 
dock the entail. On bill to bo relieved against 
the bond : — Held : the bond was good, since if the 
son would not have given the bond, the father 
might have made him only tenant for life. — Free- 
man V, Freeman (1691), 2 Vern. 233 ; Prec. Ch. 
28 ; 1 Eq. Cas. Abr. 87, pi. 9. ; 23 E. R. 751. 
Annotatioti : — Reid. Worthing C’orpu. v. Heather, (1900] 2 

Ch. 532. 


PART 111. SECT. 3, SUB-SECT. 11. 

166 i. Proof of consideration — When 
required. ) — In a suspoiiHion of a charge 
on a bond, on the ground that it had 
been granted for a gainbliug debt, 
the Judge merely recommended " 
tlie jury to find for the charger, unless 
it had been proved tiiat tiie bond had 
boon granted for a gambling debt : — 
Held : direction was sulheiont. — 

Ainslie V. Sutton (1851), 14 Dunl. 
(Ot. of Sess.) 184 ; 1 Stu. M. &. P. 
702.— SCOT. 

PART 111. SECT. 8, SUB-SECT. 12. 

q. To creditor To withdraw op- 
position to discharge.] — A bond given 

d. — VOL. VIl. 


to a creditor by an insolvent in con- 
sideration of the discontinuance by 
the creditor of a threatened opposition 
to the discharge of sucii insolvent, 
beifig in contravention of the policy 
of the Insolvent code, is invalid.— 
Dillon v. S'iuphenson (1800), 12 
I. C. L. R. 81 ; 13 Ir, Jur. 258.— IR. 


PART 111. SECT. 3, SUB-SECT. 13. 

p. Against general policy of law.] 
— A. suspected of steallug a horse 
was brought before a magistrate, who 
dismissed the charge. A. protended 
no right to the horse, which was 
restored to the prosecutor, upon liis 
givi^ a bond of indemnity : — Held : 


such bond was not necessarily void 
as contrary to the general policy of 
the law.-- 'B allaud v. Pope (1847), 
3 U. C. K. 317.— CAN. 

s. Against leaving employ- 

ment — Exorbitant hUtirest on default. ] 
—The obligor bound himself down to 
daily att>ondance manual labour 
until money was repaid in a certain 
montlj, Sc tlie bond penalised default 
with ovcrwhelmiug interest: — Held: 
not onforooablc, being opposed to 
pubJic policy. — R am Sauup Bhagat 
V. Banhi Mandau (1915), I. L. R. 42 
Calc. 712.— IND. 

t. Against publishing letters.] — A. 
granted a bond in favour of B. an 

N 
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Sect, 3. — What bonds are illegal or void : Siib-sect. 13. 

Partly. Sect, i.] 

159. Against waste — Settled land.] — father 
settled land on his daughter in tail, & took a bond 
from her not to commit waste : — Held : the bond 
was not binding in equity. — ^Jervis v. Bruton 
(1691), 2 Vem. 261 ; 1 Eq. Oas. Abr. 87, pi. 8 ; 23 
E. R. 762. 

AnnotcHion : — Consd. Woithlng Oorpn. v. Heather, [1906] 

2 Oh. 632. 

160. Removal from particular parish — ^Prohibi- 
tion against returning.] — ^A bond conditioned that 
the obligor shall remove himself & his family from 
a particular parish, & not return to live therein as 
an inhabitant without permission from the obligee, 
is good. — Shelton v. Shie (1719), 11 Mod. Rep. 
310 ; 88 E. R. 1058. 

161. New settlement.] — ^A bond with con- 

dition that if deft, shall hire C. so as to gain him 
a settlement in 8. or anywhere out of the parish 
of T. is a good bond, tlie object not being illegal. — 
Whiting v. Punchard (1770), 3 Wils. 50 ; 95 E. R. 
927. 

162. Influence with testator — ^To dispose of his 
estate.] — A bond was given as a reward for using 
influence over testator to induce him to dispose 
of his estate for the benefit of the obligor : — Held : 
the bond must be delivered up, but without costs. 
— Debenham V. Ox (1749), 1 Ves. Son. 276 ; 27 
E. R. 1029. 

Annotation : — Distd. Higgins v. Hill (1887), 56 L. T. 426. 

163. Obtained by parental influence — Sums 
advanced during infancy.] — ^A father having ad- 
vanced a child in his infancy, upon his coming of 
age, took a bond from him to a greater amoimt 
than the sums advanced: — Held: (1) the bond 
was obtained by parental influence, & should not 
stand as a security for the sums advanced, but 
must be set aside altogether ; (2) loose expre.ssions 
in a letter from the son were not a confirmation. — 
Oahpknter V. IlEiuoT (1769), 1 Eden, .338; 2 
Keny. 633 ; 28 E. R. 715. 

Annotaiions : — Consd. Wycherley v. Wycherley (1763), 2 

Eden, 175. Reid. Hoghton v. Hoghton (1852), 15 Beav. 

278 ; Baker v. Bradley (1854), 2 Sm. & G, 531. 

164. Removal of public nuisance— Bond to 
private person.] — ^A private person cannot take 
a bond conditioned to remove a public nuisance. 

The nuisance to the public was not such an 
injury to a private person as would entitle liim to 
take a bond for its removal. It was a criminal 
offence, for which the party was answerable to 
the public & not to the individual (Lord Kenyon, 
C.J.). — Faixowes V. Taylor (1798), 7 Term Rep. 
475 ; Peake, Add. Cas, 155 ; 101 E. R. 1086. 
Annotations : — Consd. Keir v. Lcenian (1846), 9 Q. B. 371 ; 

Windhlll L. B. of Health v. Vint (1890), 45 Ch. D. 351. 

Befd. Drage v. Ibbcrson (1798), 1 Ebp. 643. 

165. Annuity to son — On taking Holy Orders 
— Until possessed of living.] — Bond by a father 
to secure an annuity to liis son, until he should 
be in possession of a living of a certain value, & 
an agreement of the same date, reciting the bond, 


declaring that the son would forthwith enter into 
Holy Orders & accept such living. Semhle : on 
grounds of public policy by the effect of the agree- 
ment the transaction was illegal. — Kiroupbriqht 
(Lord) v. Kircudbright (Lady) (1802), 8 Ves. 51 ; 
32 E. R. 269, L. C. 

Annotations: — Consd. Fletcher v. Sondes (1827), 1 Bll. N. S. 

144. Mentd. O’Grady v. Biust (1852), 19 L. T. O. S. 147. 

166. Substituted bond — On surrender of volun- 
tary bond.] — ^A voluntary bond, though void 
against creditors, being valid as between the 
parties, its surrender is a consideration that will 
sustain a substituted bond against creditors, unless 
with a fraudulent design, as by an insolvent to 
substitute a valid for an invalid security against 
creditors. — Ex p. Berry (1812); 19 Ves. 218 ; 34 
B. R. 499, L. C. 

Annotations: — Coasd. Re Gnndry, Eir p. Hookins (1849), 3 De 

G. & Sm. 549. Befd. Carterv. Hungerford, [1917J 1 Ch. 260. 

Maintenance of bastard child — ^To overseers of 
parish.] — See Bastardy, VoL III., pp. 384, 386, 
Nos. 233-235. 

167. Contrary to letters patent — ^Knowledge of 
grantee.] — No action can be maintained on a 
bond given to a person in consideration of his 
doing something contrary to the terms of letters 
patent, & he is equally incapable of recovering, 
whether he knew or did not know the terms of 
the letters patent. — Duvkrgier v, Fellowes 
(1882), 1 Cl. & Fin. 39 ; 6 Bli. N. 8. 87 ; 6 E. R. 
831 , H. L. 

Annotations : — Mentd. Solarto v. Palmer (1834), 2 Gl. & Fin. 

93 *, Blundell V. Wlnsor (1837), 8 Sim. 601 ; Loudon Grand 

.Tnnctlon Ry. Co, v. Freeman (1841), 2 Man. &; G. 606 ; 

Garrard v. Hardoy (1843), 5 Man. & G. 471 ; Harrison v. 

Heathom (1843), 6 Man. & O. 81 ; Sheppard v. Oxonford 

(1855), 1 K. & J. 491 ; Re Mexican & South American Co. 

(1869), 27 Beav. 474. 

168. Given under corrupt agreement — Fraudu- 
lent date in apprenticeship articles.] — In an action 
on a bond by the administrators of the obligee, it 
was pleaded that the bond was given in pui-snanco 
of a corrupt agreement that the obligee should 
take the son of the obligor, as his apprentice to 
learn the profession of surgeon, apothecary, & 
man-midwife, for two years only, ^ that the agree- 
ment should be antedated so as to make it appear 
that the apprentice was articled for five years, 
in order that by such corrupt contrivance the 
parties might fraudulently & illegally procure the 
apprentice to bo admitted for the purpose of 
practising as an apothecary upon serving two 
years instead of five years, as required by Apothe- 
caries Act, 1815 (c. 194), s. 16. After verdict for 
deft., it was moved to enter judgment for pltf. 
non obstante veredicto^ upon the ground that no 
apprenticeship for five years was required for the 
business of a surgeon, & that deft, could not object 
to the legality of his own bond : — Held : (1) a rule 
should be refused ; (2) pltfs. were not entitled to 
be i*clievcd from payment of costs under C^vil 
Procedure Act, 1833 (c. 4.3), s. 31 . — ^Puolb v. 
Wiggins (1836), 3 Bing. N. C. 230 ; 2 Hodg. 204 ; 
3 Scott, 601 ; 6 L. J. 0. P. 2 ; 132 E. R. 398. 


unmarried woman, bearing to be for 
money lent. Six months afterwards, 
A. bought a reduction of the bond, 
alleging that the bond had been 
fraudulently obtained from him by 
tlireats of publisliing letters written 
by liim to her : — Held : prevention 
of publicity by buying the letters was 
not an illegal matt-er of bargain. — 
HsiON V. Cowan (1866), 3 Moopb. 
(Ot. of Seas.) 1041.— SCOT. 

a. Durtss.'i — A bond, to secure 
the payment of the cost of maintaining 
at an industrial school a young boy 
who came within Industrial Spools 
Act, H. 7, is void, for duress, when 


^ven to prevent the boy being sent 
to a reformatory. — ^Sr. Thomas City 
C oKPN. V. Ykarsley (1896), 22 A. tt. 
340.— CAN. 

b. fravd.] — Pltf. sued 

deft, on a bond. Deft, contended 
that he did not execute the bond 
with free consent & that it was ob- 
tained from him under pressure of 
criminal proceedings : — Ueld : deft, 
was entitled to resist the claim made 
against him. — Ranonath Sakharam 
V. Govind Narsxnv (1904), I. L. R. 
28 Bom. 630.— IND. 

0 . For purpose of illegal associa- 
tion.] — ^More than twenty persons 


paid each a sum monthly to a stako- 
holder. The sum total of the sub- 
scriptions was then paid over as a 
loan free of Interest to one of the sub- 
scribers chosen by lot, & ho was 
thereupon required to execute a bond 
obliging him to continue his monthly 
subscriptions to the end of the period 
for which the arrangement was agreed 
to hold good. The bonds were 
executed in favour of the stakeholder 
8c the subscribers. The bustnoss was 
not registered : — Held : the obligees 
carried on a business which had for 
its object the acquisition ot gain 
within Companies Act, 1882, s. 4, 8c 
the bond was illegal. — R amasami 
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169. Indemnity to oo-trustee—Agalnst breach 
of trust— Bdisapproprlatlon by co-trustee.l — ^A. 

bein^ trustee iJdth B. of a legacy of £10,000, 
apjphed to B. to be allowed to employ it in his 
pnvate business, & B. gave his consent, on 
receiving from A. a bond of indemnity with a 
condition, that if A., his heirs, executors, etc., 
should, at all times, save, defend, & keep harmless 
& indemnified B., his heirs, etc., from all ma^er 
of actions, suits, causes of action & suit, proceedings, 
claims, demands, loss, costs, charges, damages, & 
expenses whatsoever, which should or might be 
brought, commenced, prosecuted, or made against 
them, or which they should bear, pay, suffer, 
sustain, expend, or be put unto by reason of the 
legacy, or the interest thereof, or on account of 

A. ’s being permitted to hold same, the obligation 
was to be void. The legacy not having been 
accounted for or paid by A. to the cesiuia que irustf 
the latter filed a bill against the oxors. of A. & B., 
& obtained a deci*ee, which declared that A. & B. 
had become jointly & severally liable to make 
good the legacy, & ordered them to do so. A 
charge had been carried in against the estate of 

B. , but no sum had been paid with the exception 

of £10 for costs of suit : — Held : the bond was not 
illegal. — Warwick v, Kichardson (1842), 10 

M. & W. 284 ; 11 L. .T. Ex. 351 ; 152 E. R. 477. 
Anrwiiiiions : — Mentd. Smith v. Howell (1851), 6 Kxch. 730 ; 

Gorsiich V . Crec (1860), 8 C. B. N. S. 574 ; He British 
Provident Life & Fire Assce. Soc. (1862), 7 L. T. 234 ; 
lie British Provident Life & Firo Assce., Anglo -Australian 
Assce. Co. *8 Case, Teote’s Case, & Runiney’s Case (1864), 
4 New Uep. 48 ; Taylor v. Chichester & Mldhnrst Hy. Co. 
(1867), L. II. 2 Kxch. 356. 

170. Executed in France — Formalities not ob- 
served.] — To debt on bond deft, pleaded that the 
bond was executed by him in France, where he 
was then domiciled, tiiat it was not taken or 


passed by any public officer authorised by the 
laws of that kingdom, nor was it written throughout 
by the ^nd of deft., that, though deft, signed the 
bond with his owm hand, he did not write thereon 
with his proper hand the formvQa styled in the 
French tongue a “ bon or “ approuvd,” bearing 
in words at length the sum secured, nor was deft, 
at the time a merchant or tradesman, etc., con- 
cluding that, “ by reason of the premises, the bond, 
by the laws of France, never was obligatory or 
binding on deft., but always was of no force, effect, 
or validity : ” — Held : the plea was bad, as being 
a mere argumentative & inferential statement of 
the French law, which, being pleadable only as 
matter of fact, ought to have been distinctly & 
affirmatively ^eged. — Bbnhabi v, Mornington 
(Earl) (1846), 3 C. B. 133 ; 15 L. J. C. P. 221 ; 
7 L. T. O. S. 184 ; 10 Jur. 618 ; 136 E. R. 54. 

171. To satisfy registered Judgment — Purchase 
of mortgaged property — By discharged insolvent 
mortgagor.] — ^An insolvent mtgor., after his dis- 
charge from a mtge. debt of £1,000, agreed with 
the assignees of the mtgee. to give them £200 & a 
bond for payment of £800, the assignees agreeing 
to enter satisfaction of a registered judgment, to 
enable insolvent to dispose of other property. 
The bond was given &; satisfaction entered. In an 
action on the bond, the jury having found that the 
arrangement was, that insolvent should purchase 
pltf.’s interest in the mortgaged premises & so 
get rid of the registered judgment : — Held : the 
bond was not void as being a new contract or 
security for payment of the original debt, within 
Judgments Act, 1838 (c. 110), s. 91. — Ambrose v. 
Cook (1857), 2 H. & N. 73 ; 26 L. J. Ex. 278 ; 5 
W. R. 533 ; 157 E. R. 31. 

Anrutiation : — Mentd. Kldeon r. Turner (1858), 3 H. & N. 

581. 


Part IV. — Execution. 


hk< t. 1.- signing, sealing, testimonium 

CLAUSE, AND PROOF. 

172. Signature — Whether necessary — Common 
money bond.] — Signing, as well as sealing, a 
common bond for money is unnecessary. — E'ic p. 
Hodgkinhon (1815), 19 Ves. 291 ; Coop. G. 99 ; 
34 E. R. 525, E. C. 

AniwtaHons : — ^Mentd. He Mogg, Ex p, Mogg (1828), 6 
L. J. O. 8. Oh. 162 ; Butler r. Hobson (1838), 6 Bing. N. C. 
128 ; lie English & Irish Church & Unlvereity Assce. 
Soc. (1863), 11 W. R. 681. 

173. Erroneous — Bond sealedj — ^A bond 

made by “ K. Erlin ” was signed “ R. Erlwin ” : — 
Held : the variance was not material, because the 
subsciibing was no essential part of the deed, 
sealing being sufficient. — Cromwell v. Grumsden 
(1698), 1 Ldi Raym. 335 ; Comb. 477 ; Holt, K. B. 
502 ; 2 Salk. 462 ; 12 Mod. Rep. 193 ; 91 E. R. 
1119; svh nom. Crumwell v. Grunsdale (1696), 
5 Mod. Rep. 281. 

Annotations : — Mentd. Holman v. Burrow (1702), 2 Ld. Raym. 
794 ; Stoddart v, l»allmer (1824), 4 How. & Ry. K. B. 
624. 

174. — Of witness — ^Proof of.] — If the name 
of a fictitious person be put as a subscribing witness 


to a bond, proof of the party’s handwo’iting is 
sufficient. — ^F asset v. Brown (1790), Peake, 33, 

N. P. 

175. .] — In debt on bond,' if 

I one of the attesting witnesses be dead & the other 
I beyond the process of the ct., it is sufficient to 
' prove the handwriting of the witness that is dead. 
— AdA3I V , Kerr (1798), 1 Bos. & P. 360 ; 126 
E. R. 952. 

Annotation ;■ — Montd. Andrew v. Motley (1862), 12 C. B. N. S. 

514. 

170 , After sealing — Presence of 

obligor.] — It is not necessary that the subscribing 
witness should see the obligor sign seal the 
I bond ; it is sufficient if, after he has sipied & 
i sealed it, the witness is requested to put Ms name 
to it, in the presence of the obligor, & it is then 
, stated that the obligor had executed it ; kSc if he 
j does so put his name to it, he is a good witness to 
prove the execution. — Parke v, Me.\r.s (1800), 

‘ 2 Bos. & P. 217 ; 126 E. R. 1244. 

177. Sealing^ — Wafer seal.] — A bond may be 
sealed with a wafer. — ^Anon. (1701), 12 Mod. Rep. 
666 ; 88 E. R. 1523. 


Bhaoavathar V . Nagendratyan 
(1895), I. L. R. 19 Mad. 31.— IND. 

d. Gift to solicitor — By client — 
In addition to charyes ,] — An obligation, 
by a client to his law agent while the 
relation of agent & client still sub- 
sisted, for money as a gift, in addition 
to the ordinary business charges : — 


Held : null, & reduced ueoordlngly. — 
AnSTRUI’HER V . WiLKEE (1856), 18 
Hunt. (Ct. of SesB.) 405 ; 28 So. Jur. 
136.— SCOT. 

e. To secure sheriff a salary. V-- 
A bond to secure a shcrifT a fixed 
salary, or otherwise, by his deputy, 
Is void. — FooTT V . Bullock (1848), 


4 U. C. R. 480.— CAN. 

PART IV. SECT. 1. 

f. Sealing — Whether mcessaru ,] — 
An instrument not under seal is 
invalid os a bond . — lie Emerson’s 
Election (1887), 4 Man. L. R. 287. — 
CAN. 

N 2 
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Sect, 1. — Signing^ sealing^ testimonium clause^ and 
proof. Sects. 2 3.J 

178. By party executing bond.] — A bond 
cannot be represented as sealed until the seal is 

ut to it by the party executing it. Qu, whether, 
aving sealed, he can be heard to say he has not 
delivered . — Ex p, Hodgkinson (1815), 19 Ves. 
291 ; Coop. G. 99 1 34 E. B. 625, L. 0. 

Annotaiioms : — Mentd. Re Mogg, Ex v. MogK (1828), 6 

L. J, O. S. Ct. 162 ; Butler Hobson (1838), 6 Bing. iw. C. 

128 ; Re English & Irish Chnrcli & University Assoc. Soc. 

(1863), 11 W. R. 681. 

179 . Proof of,] — A witness to prove the 

execution of a bond did not recollect whether at 
the time it was executed it had any seal ; & he 
swore that ho did not read the attestation at the 
time when he witnessed the execution, but there 
being a seal at the time of the trial, & the bond 
itself saying “ sealed with our seals ” : — Eetd : 
(1) there w'as sufficient proof; (2) the evidence 
would not have been sufficient, if there had been 
no seal on the bond at the time of the trial. — ^B all 
V. Taylor (1824), 1 C. & P. 417, N. P. 

180. Presumption of — No mark, wafer, or 

seal visible.] — The ex or. of testatrix discovered 
amongst her papers after her decease, which 
occurred in 1891, a bond dated in 1874, under 
the hand only of the obligor in the sum of £800, 
in favour of 8., one of her nieces, conditioned for 
the transfer by the obligor in her lifetime, or by 
her exors. or administrators within six calendar 
months after her decease, into the name of 8., for 
her separate use, or to her exors., administrators, 
or assigns, of the sum of £400 three per cent, 
consols, & the bond contained a proviso that if 
the obligor should by her will or any codicil thereto | 
bequeath to or in favour of 8. a sum of consols 
equal to or greater than such sum of £400 consols 
therein mentioned, then such sum should be deemed 
a satisfaction of the whole or part, as the case 
might be, of such sum of £400 consols. Although 
the bond bore the words “ sealed with my seal,^’ 
which preceded the date, & the attestation clause 
stated that the bond was “ signed, sealed, & 
delivered ” by the obligor, it did not appear that 
a seal had in fact ever been affixed, there being 
no mark, wafer, or seal visible on the face of the 
document. The bond was properly stamped. 

8. claimed to be entitled to enforce the bond 
against the estate of the obligor, as, the document 
being properly stamped, & purporting to have 
been sealed, & the attestation clause being in the 
usual form, there was primd farie evidence that 
the document had been duly sealed, & the ct. 
would presume that it had been sealed : — Held : 
the ct. could not, in the circumstances, presume 
that the bond had been sealed, & S., being a 
volunteer, was not entitled to enforce it. — He 
Smith, Oswell v. Shepherd (1892), 07 1j. T. 04, 

C. A. 

181. Testimonium — Omission of — Bond sealed.] 

— A bond, if sealed, is good, although it wants the 


formal words “ sealed with my seal or “ in witness 
whereof.” — ^A hon. (1636), 1 Dyer, 19 a ; 78 B, R. 
41. 

Annotation : — ^BeU. Core’s Case (1636), 1 Dyer, 19 b. 

192. IncompleteSeallng not mentioned.] 

— The testimonium of a bill obligatory was : — ** In 
witness whei'eof I have hereunto set my hand.” 
The obligor had signed A sealed the bill ; — Held : 
the bW was good notwithstanding no mention of 
sealing was made in the testimonium of the hill. — 
Peters v. Field (1627), Het. 76 ; 124 E. B. 364. 

188. Filling up blanks.] — ^In proving the 
execution of a bond, it is not necessary that the 
attesting witness should be able to state that the 
blanks were illled up at the time of execution. — 
England v. Roper (1816), 1 Stark. 304, N. P. 

184. Identity of obligor — Proof of.] — Evidence 
must be given of identity of the obligor of a bond 
with the party sued thereon, where the subscribing 
witness proves that he never saw deft, before or 
after he saw it executed. — Logan v. Allder (1832), 

3 Tyr. 557, n. 

Annotation: — Consd. Roden v. Ryde (1843), 12 L. J. Q. B. 
276. 

Proof of execution by attesting witness.] — See, 
now. Common I^aw Procedure Act, 1854 (c. 125), 
s. 26, dSf, generally. Evidence. 


Sect. 2.— DELIVERY. 

185. Determines date.] — The date of a bond is 
the delivery of it. — Pullein v. Benson (l(U)8), 
1 Id. Raym. 349 ; Holt, K. B. 558 ; 2 Salk. 627 ; 
12 Mod. Rep. 204 ; 91 E. R. 1 130. 

186. As escrow—^uestion for Jury.] — ^Wherc a 
bond, executed mth the usual formalities, was 
delivered, by mutual agreement between the obligor 
& obligee, into the hands of the subscribing witness, 
there to remain ” until the death of A.” who was 
named in the condition, “ & until certain securities 
were returned to the obligor ” i— Held : it was for 
the jury to determine whether the bond was 
delivered as an escrow or as a deed. 

A bond executed with the usual formalities may 
operate as a deed in prccscnti, though at the time 
of execution it is expressly agreed that it shall 
not take ell’ect until a certain event has happened. 
— ^Murray v. Stair (Earl) (1823), 2 B. A C. 82 ; 
3 Dow. & By. K. B. 278 ; 107 E. R. 313. 

Annotaiiona : — Consd. Bowker v. Burdekin (1843), 11 

M. & W. 128 ; DaviH v. Joiigb (1856), 17 C. B. 625. Distd. 

Oudgen v. Besset (1856), 6 E. & B. 986. Apld. Loudon 

Presold & Loaseliold i*roporty Co. r. Sufflcld, 11897] 2 

Cli. 608. Retd. Hpicor v. BurgOBS (1834), 1 C*r. M. & II. 

129 ; Otuiiberlego v. Lawson (1857), 1 C. B. N. S. 709 ; 

Wallis V. LittolfClSCl ), 6 L. T. 489 ; Oeirard v. Clowes, 

{1892] 2 Q. B. 11, Mentd. Smith v. Bond (183.3), 10 Bing. 

125; England v. Watson (1842), C Jur. 763 ; StriolUand 

V. Wmiarns (1898), 68 L. J. Q. B. 241. 

187. To obligee.] — ^A bond cannot be 

delivered to the obligee as an escrow. — Arhfield 
V. Wrensford (1606), Jenk. 327 ; 145 E. R. 238. 


g. After signature.] — Defts., 

having signed the bond sued on, left 
In a hiury, without having it properly 
sealed, which was afterwards done, 
but It was clear they knew it to be a 
bond, 8c it was stated on its face to 
be under seal : — Held : the defence 
was not one to be favoui*ed. — ^M ui'ual 
Fnus I\SUKAN(.'E Co. OF PRESCOTT V. 
Palmer (1801), 20 U. C. R. 441.— 
CAN. 

Ii^ Que^ion of fact .] — The 

bond contained the usual attestation 
clause as to signature Sc sealing, 8c 
deft, had acknowledged several times 
that ho hud exeouted a bond to J., 
but pltf.’s sou said be did not think 


the original which he saw was sealed. 
The copy from the Registry contained 
no indications of seal. & deft, denied 
that ho had ever doUvored a scaled 
bond to .1. The question as to the 
scaling was left to the jury : — Held : 
the question was properly left to the 
jury. — llAZELL V. Dyab (1876), 2 

Li. Sc C. 36.— CAN. 

183 i. Filling up blanlcs.] — bond, 
executed in blank Sc loft to be filled 
in by another who has no authority, 
is void. — R. V. Molloy (1864), 6 
Nfld. L. R. 94.— NFLD. 

k. Admission of execution — 
Effect.}— A. bond must be produced 
at trial though execution thereof be 


admitted. — Lessi.ie v. Leahy (1837), 
6 O. a. 482.— CAN. 

PART IV. SECT. 2. 

186 I. Delenninc^ date .] — ^A bond 
bore date Oct. 2, 1856, but -was not 
executed until Sept. 6, 1868 '.—Held : 
the bond became operative from the 
day of execution, not from the day of 
date. “-"DirKKY r. Hanna (1859), 9 
I. O, L. R. 446.— IR. 

1. Delivery A* sealing — Pleading.] 
—Sealing Sc delivery of a bond are 
put in issue by a plea that deft. ** did 
not make Sc deliver any such bond,” 
as that declared on. — H azeli. v. Dyas 
(1876), 2 R. & O. 36.— CAN. 
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188. Condition to bo performed by 

Obligee.] — writing obligatory may be delivered 
OB an escrow by the obligor to the obligee, to 
become the deed of the obligor when the obligee 
has performed the conditions under which the 
escrow was delivered ; So the obligee cajmot 
maintain an action upon it until these conditions 
are performed. — H awksland r. Gatchel (1001), 

Cro. Eliz. 835 ; 78 E. E. 1062. 

AnnotaHona : — Oonsd. London Freehold Sc Leasehold 
Property Co. v. Suffleld, fl897J 2 Ch. 608. 

189. To third person — ^Death of obligor 

before condition performed.] — The devisee for life 
of a rentcharge out of an estate devised in strict 
settlement assigned it to creditors as a collateral 
security. The tenant for life with intent to redeem 
the rentcharge for the annuitant gave bonds to 
the creditors on condition of giving up their 
securities to the annuitant to be cancelled. The 
exors. of the obligor paid all the bonds but one, 
which they disputed, because, though delivered 
by the obligor to a third person for the creditor 
when he should agree to accept it, it was not 
accepted till after death of obligor : — Held : the 
bond must be treated as an escrow to be delivered 
to the obligee upon the performance of the con- 
dition, so that though the obligor was dead before 
the condition was performed, the bond was good. 

—Ghaiiam r. Graham (1791), 1 Ves. 272 ; 30 
E. R. 330. 

Annotation: — Hentd. Foundling Hospital u. Crane, [1911] 

2 K. B. 307. 

190. By Joint obligors — At different times.] — 

If two are bound jointly, & one of them delivers 
tile deed at one time, & the other delivers it 
at another time, this is a good joint obligation. — 
Anon. (H8«), Plowd. Qrs. 30, pi. I(i7 ; 75 E. K. 
900. 

Proof of.] — ^Wliore there are joint 
obligors one may be called as a witness to prove 
tlie df‘livory by the other. — T vOckart v. Graham 
( 1717), 1 Stra. 35 ; 93 E. R. 307. 

Annotations : — Cooid. Hall v. Curzon (1829), 9 B. & C. 640. 
Refd. York v. Blott (1816), 5 M. & S. 71 ; Blackett v. Weir 
(1826), 4 L. J. O. S. K. B. 205 ; Page v. Thomas (1840), 

9 L. J. Ex. 246. 

192. By agent — Refused by obligee.! — A. exe- 
cuted a bond under seal & delivered it to B. to 
deliver to C. G. declined to accept it, but B. left 
it with him ; — Held : 0. could sue on the bond, & 
A. could not then plead that it was not his deed. — 
Taw V. Bury (1559), 2 Dyer, 107 a ; Ben. & D. 75 ; 
73 E. E. 360. 

Annotations : — Consd. Doe d. Gamons v. Knight (1826), 5 
B. C. 671. Refd. Alford v. Lee (1587), Cro. Eliz. 64 ; 
Butler V. Baker (1591), 3 (k). Rep. 25 a ; Hull v. Benbigh 
(1000), Cro. Eliz. 773 ; Williams v. Qi'oen (1602), Moore, 

K. B. 642 ; Whe1pdale*s Case (1604), 6 Co. Rep. 119 a ; 
OHhoy V. Hicks (1610), Cro. Jac. 263, 


Sect. 3.— ^WHO »«AY EXECUTE. 

193. Joint bond-~Exeouted by one.] — A bond 
purporting to be a joint obligation, tliough seeded 
by only one of the obligors is good against the 
party who executes it.— Anon. (1724), 11 Mod. 
Rep. 385 ; 88 E. R. 1104, 

194. Action against one — ^Proof of execu- 
tion.] — In an action upon an award, where the 


declaration averred a mutual submission of several 
persons by bond, — Held: (1) it wa,s necessary 
that the execution by all should be proved, though 
the action was against one only ; (2) it would be 
otherwise if the action were upon tlio bond, & the 
bond were joint & several, for then, though the 
submission might be joint, pltfs. might declare 
upon the several bond, & the declaration would 
then be satisfied by proof of the execution by 
deft, alone. — Ferrer v. Oven (1827), 7 B. &; 0. 
427 ; 1 Man. & Ry. K. B. 222 ; 0 L. J. O. S. K. B. 
28 ; 108 E. R. 783. 

Annotation : — Refd. Adams v. Bankart (1835), 1 Gale, 48. 

195. Bond Intended to be Joint — Executed by 
one.] — Where a man executes a bond, meaning it 
to be the joint bond of himself & another, who 
does not execute, it is the several bond of the 
former ; but he may have it delivered up as 
contrary to the intention. — Underbill v. ITor- 
WOOD (1804), 10 Ves. 209 ; 32 E. R. 824, L. C. ; 
avibaequent proceedinga, avb nom. Ware v. Hob- 
wood (1807), 14 Ves. 28, L. 0. ; aith nom. Hor- 
wooD V. Underhill (1808), 10 East, 123 ; (1812), 

4 Taunt. 340. 

Annotations : — Consd. He Dover, Hostings, etc. Ry. Co., 
Carew’a Case (1855), 7 Dc G. M. & G. 43. FoUd. Evans v. 
Bremridgo (1855), 2 K. & J. 174. Consd. Luke v. Soutli 
Kensington Hotel Co. (1877), 7 Ch. D. 789 ; In the> goods of 
Cowardln (1901), 86 L. T. 201. Refd. Gardner v. Walsh 
(1856). 1 .fur. N. B. 828 ; Traill v. Baring (1864), 4 De 
G. J. ec Sm. 318. Mentd. Philipps v. Crawfiird (1807), 13 
Ves. 475 ; Dupuis v. Edwards (1813), 18 Ves. 358 ; Copis 
V. Middleton (1818), 2 Madd. 410. 

196. Joint & several bond — Executed by one 
for both — Without authority.] — A. executed a 
bond as the joint & several bond of himself & B., 

& signed it “ A. & B.,’' having no authority from 
B. so to do : — Held : the bond was good as the 
several bond of A. — Elliot v. Davis (1800), 2 
Bos. & P. 338 ; 120 E. R. 1314. 

Annotation : — Mentd. Ht Bumsol & Wootton, Kx p. Assignees 
(1867), 16 L. T. 538. 

197. Executed by one.] — R., together 

with J,, as a surety, agreed to give a bond to 
bankers to secure advances made by them to R. 

& Co., & R. & Co. agreed to give a bond to .T. to 
indemnify him. Bonds were prepared, but the 
joint & several bond by R. <fe .1. to the bankers 
was never executed by K., but R. & Co., executed 
the bond of indemnity to .7 . : — Held : .T. was not 
liable to the bankers upon the bond, as it had not 
been executed by R. — Bonser v. Cox (1841), 4 
Beav. 379 ; 10 L. J. Oh. 395 ; 5 Jur. 104 ; 49 E. R. 
385, L, C. ; subsequent proceedings (1843), 6 Beav. 
110 ; (1814), 13 h. J. Ch. 200, L. C. 

Annotations : — Consd. Archer v. Hudson (1846), 7 L. T. O. B. 
105. Distd. Cooper v. Evans (i867), L. R. 4 Eq. 45. 
Consd. Ward v. National Bank of New Zealand (1883), 8 
App. Cas. 755. Refd. He^ Wohnemhausen, Wolmorshauson 
V. Wolmershausen (1890), 62 L. T. 541. Mentd. Beckett 
V. Addymon (1882), 9 Q. B. D. 783. 

198. .1 — ^A surety, who has executed 

a bond on the faith of its being executed by the 
principal debtor also, cannot be released from liis 
obligation on the ground that the principal has 
never executed it, if the principal has executed an 
instrument on which the surety may sue him Sc 
become a speciality creditor of his.— Cooper v. 
Evans (1807), L. R. 4 Eq. 45 ; 30 L. J. Oh. 431 ; 

15 W. K. 009. 

See, further. Guarantee. 


PART IV. SECT. 3. 

1981. Joint bond — Executed by two.] 
— bond, hearing to bo granted by 

A. , B. & C., was signed Sc delivered by 

B. & O. ; A. was present at oxooutiou 
of the deed, but refused to sign it : — 
Held : B. was not entitled to repudiate 
the obligation on the groimd that A. 
had not signed the deed. — C raki v, 
Paton (or Brown) (1865), 4 Maoph. 


(Ct. of Bess.) 192.— SCOT. 

193 ii. Pleading.]- 


-Pltfs. 


sued defts. H. dc D. as having Jointly 
oxoouted a bond to soouro payment 
of rent by H., it appeared that T. was 
also named in it as obligor but had 
not executed. He, at the execution 
. of the bond was not present, & deft, 
i D. told pltf. that T. oould not eon- 
I veniently attend, but would sign it 


at any time. T., on being applied 
to by pltfe., refused to execute. Sc no 
objection had been made by D., 
although aware of the refusal ; — Held : 
non-execution by T. was no defence 
under a plea of non est factum by H., 
as showing a vurianoe between the 
bond declared on & that set out. — > 
Bid NKY Road Co. v. Holmics (1858), 
16 U. C. U. 268.— CAN. 
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Bonds. 


Part V. — Interpretation. 


Bectt. 1. --according TO INTENTION AND 

CIRCUMSTANCES. 

199. General rule— Ut res magls valeat ^uam 
pereat.] — bond shall not be of no effect, if by 
any means it may be made good. — ^Veunon v, 
Albof (1063), 1 Lev. 77 ; 1 Sid. 106 ; T. Raym. 08 ; 
1 Keb. 356, 461 ; 83 E. R. 305. 

AnnotatUma : — FoUd. Wells v, Ferguson (1708), 11 Mod. Rep. 

191. Reid. Mills t>. Wright (1677), I'Tooin. K. B. 247. 

200. Where Intention clear.] — The conditions 
of a bond should be interpreted according to the 
intent* of the parties, if it can be made clear. — 
Ferrers v, Newton (1666), 1 Sid. 312 ; 82 E. R. 
1126. 

201. How Intention ascertained — ^Recitals & 
conditions.] — The intention of the parties ought to 
govern the ct. in making their decision, in order 
to discover which, the ct. must look at the recital 
of the condition of the bond. — Barclay v. Lucas 
(1783), 1 Term Rep. 291, n. ; 3 Doug. K. B. 321 ; 
99 E. R. 676. 

Annotationa : — Consd. Dance v, Qlrdler (1804), 1 Bos. 

& P. N. R. 34 ; Weston v. Barton (1812), 4 Taunt. 

673. Reid. Barker u. Parker (1786), 1 Term Rep. 287 ; 

Metcalf V. Bruin (1810), 12 East, 400. Mentd. Baokhouse 

V. Hall (1865), 6 B. & S. 507. 

202. .] — The intention of the parties 

in executing a bond is to be ascertained by looking 
at the recital & condition of the bond, exclusively 
of the extraneous facts. 

The intention of the parties to the instrument is 
to bo the criterion, but that is in general to be 
ascertained from the words of the instrument. 
We may indeed look at the circumstances which 
occurred at the time, in order to understand what 
the parties were about ; but when a bond has an 
express meaning in the words which it contains, 
we are not to admit any evidence to diminish or 
enlarge its meaning (Coleridge, J.). — London 
Assurance Co. v. Bold (1844), 6 Q. B. 514; 
14 L. J. Q. B. 60 ; 4 L. T. O. S. 112 ; 8 Jur. 1118 ; 
115 E. R. 192. 

AnnokUiona : — Refd. Mills v, Alderbury Union Grdns. 

(1849). 3 Exch. 690 ; Montellor© r. Lloyd (1863), 15 

C. B. N. S. 203. 

208. Surrounding circumstances.] — In a 

bond for £200 the conditions were that if J., 
the obligor, should happen to die without issue of 
his body, & by liis last will or during his lifetime 
should convey to W., the obligee, certain lands, 
or if J. solely or jointly with his wife or heir or 
heirs should not suffer or permit a recovery by 
writ of right, etc. of the lands, then the obligation 
to be void. W. died witliin the life of J. : — 
Held: (1) the conditions must receive an inter- 
pretation in accordance with the will of the parties 
to be collected from the surrounding circumstances, 
& they were not impossible or repugnant ; (2) the 
obligor ought to enfeoff the heir of the obligee. — 
Eaton v. Butter (1629), W. Jo. 180 ; Palm. 552 ; 
81 E. R. 1216. 


204. -.] — ^A condition of a bond 

framed in general terms is to be construed with 
reference to the circumstances to which the bond 
is intended to apply. — Stoughton v. Day (1647), 
Aleyn, 10 ; Sty. 18 ; 82 E. R. 887. 

Annotaiiona : — ^R^. Arlington v. Merrlcke (1672), 2 Saund. 

411 ; W^ton v. Mason, Weston v. Chapman (1765), 

3 Burr. 1725 : Wright i>. Russell (1774), 3 Wlls. 630 ; 

Barclay v. Lucas (1783), 1 Term Rop. 291, n. 

206. Ambiguous condition.] — Deft. 

executed a bond as surety to an insurance co. for 
the fidelity of A., who was appointed an agent of 
the CO. at X., -fe who was about to & afterwards 
did enter into partnership, as merchants, with B., 
also an agent of the co. at that place. The 
condition of the bond was tliat, if A., his heirs, 
exors., etc., should well & truly pay & account for 
all money received by him, the obligation should 
be void: — Held: (1) the surrouncflng or “co- 
existing “ circumstances were admissible for the 
purpose of explaining what might be ambiguous 
in the condition ; (2) deft, was not responsible 

under the bond for money received by the firm of 
A. B., notwitlistanding he was aware at the 
time he signed the bond that A. was about to 
become partner with B. — Montepiohe v. Lloyd 
(1863), 15 O. B. N. S. 203 ; 3 New Rep. 82 ; 
143 E. R. 761. 

Annotation: — ^Refd. Loathloy v. Spyer (1870), L. R. 5 C. P. 

596. 

206. Where two constructions possible.] — ^A 

condition in a bond, not to molest another in his 
land or goods, on any account whatsoever, shall 
be liberally construed to intend a tortious molesta- 
tion only, but not to restrain the obligor from 
piirsuing the obligee for felony of any other just 
cause, & the condition is not unlawful. — Dobson ik 
Crew (1599), Cro. Eliz. 705 ; 78 E. R. 940. 

207. .] — Wliere a bond admits of two 

different constructions, the ct. will take it that 
way which is most reasonable to make the obliga- 
tion stand in force. — Wentworth v. Wentworth 
(1650), Sty. 242 ; 82 E. R. 679. 

Annotation: — ^Reld. Johnson v, Mullor (1673), 3 Keb. 222. 


Sect. 2.— CONSTRUCTION OF OBUGATORY PART 

AND CONDITION. 

208. Obligation — Construed against obligor — 
Payment on notice — Obligor to give notice.] — 

A bond was conditioned to pay £50 on Jan. 1 0 
next ensuing, on three months’ warning : — Held: 
the obligor was to give the warning, as the words 
must be taken most strongly against the obligor. — 
Lawson v. Widdrington (1662), 1 Lev. 85 ; 
1 Keb. 380, 415 ; T. Raym. 61 ; 83 E. R. 310. 

209. .] — The condition on a 

bond was to pay on May 2 at deft.’s house, giving 
thirty days* notice. Deft, pleaded that pltf. did 
not ^ve thirty days’ notice. Pltf. replied that if 


PART V. SECT. 1. 

200 i. Where intention clear,] — If the 
lan^age of a bond read in its ordinary 
meaning is clear & intelli^blo the ot. 
cannot alter the lang'uafire to grive oUeot 
to the presiimod intention of the 

S artles.— M oore t». Orfokd (1908), 
7 N. Z. L. R. 577.— N.Z. 

200 li. Explanatory evidence in* 

admiaaible,] — ^A mtgre. contained oove- 
nantB on the part of A. 8c B. to repay 
a loan, & reeled a collateral bond 
executed by them, 8c S, bOBd ^eoutod 
by C. & D. to secure paymduli w the 


interest on the principal sum. In the 
latter bond, which was of ovon date 
with the mtge., the personal covenants 
in the mt^e. were not recited, nor the 
oollateral bond executed by A. 8c B. 
but the loan 8c oonveyanoe were roolted, 
8c the bond proceeded in these terms : 
“ Whereas C. 8c D. a^eed to secure 

S unctual payment of the interest 
!iereon, so long as the sum loaned 
shall remain outstanding. Now, the 
condition is, that if C. 8c D. do 8c 
shall, BO long as the principal, or any 
part thoreoL shall be permitted to 
remain upon the said security, pay 


interest for thereon, then the foregoing 
obligation to be void *' : — Held . there 
was not a latent ambiguity iu the 
latter bond which would render evi- 
dence admissible to explain it. — 
Flemixo V . Greene (1864), 13 L. T. 
103.— IR. 

n. Where apparent inconfdatency,] 
— The condition of a bond must bo 
construed as a whole, 8c any apparent 
repugnanoo may be reoonoiled by giving 
it effect according to the intent ap- 
parent on the whole Instrument. — 
Nioolls V . Madill (1860), 6 U. C. R. 
416.— CAN. 
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notice was necessary, deft, had to g\ve it : — 
Held: either the provision requiring notice was 
void for uncertainty, or the obligor must give the 
notice, & judgment should be for pltf. — ^Johnson 
V. Muller (1678), 3 Keb. 222 ; 84 E. B. 688. 

210. Construed In favour of obligor — 

Penalty.] — The obligation in a bond, or \mder a 
covenant involving a penalty, ought to be con- 
strued most favourably for the obligor, or 
covenantor.— Chaloner v. Davis (1607), 1 Lut. 
666 ; 126 E. B. 297. 

211. Condition — Construed in favour of obligor.] 

— ^Where an obligation is conditioned for the 
obligor to account or render liimself to prison, the 
obligor has election. 

A condition for the obligor to render himself 
Nov. 28 upon any action commenced, does not 
oblige him to render to an action commenced 
after. — Stanley v. Fearnb (1683), 3 Lev. 137 ; 
83 E. K, 617. 


Sect. 3.— EFFECT OF RECITALS UPON OTHER 

TERMS. 

212. On condition — Limitation.] — The con- 
dition of a bond recited that the Postmaster- 
General had deputed T. to be deputy-postmaster 
for O. from June 24, 1667, for the term of six 
months following, provided that if T. during all 
the time he should continue deputy-postmaster 
should faitlifuUy execute & perform the duties of 
the oftice in accordance with liis instructions, tlie 
obligation should be void. remained deputy- 
postmaster for more than three years af<.er June 24, 
1667. In an action on the bond for a default 
committed by T. on Sept. 22, 1670 : — Hdd : the 
terms of the condition were limited by the recital, 
& the obligor was only bound for the six months. — 
Atilington (Lord) v, Merricke (1672), 2 Saund. 
4J 1 ; 3 Keb. 46, 50 ; 86 E. B. 1221. 

Amwicdions : — Apld. Barker v. I'arker (1786), 1 Term Rep. 
287. Folld. Htrangro v. IjOC (1803), 3 East, 484 ; Liverpool 
Water WorkB Co. v. AtkinHon (1805), 6 Eant, 507. Distd. 
Lcadley v, Evans (1824), 2 BIiir. 32 ; Bainford v. lies 
(1840). 3 Exch. 380. Apld, N. W. Ry. (^o. v. Whlnray 
(1854), 10 Exch. 77. Distd. Kltson v. Julian (1855), 
4 E. & B. 851. Gonsd. Oswald v. Berwick-upon-Tweed 
(’orpu. (1850), 5 H. L. Cas. 850. Reid. Tibbs v. (^low’^ 
(1710), 11 Mod. Itep. 311 ; Wright v. RusHell (1774), 
3 W'ils. 530 ; Barclay v. Lucas (1784), 1 Term Hop. 201, n ; 
Hassell v. Long (1814), 2 M. & b. 303 ; Parker v. Wise 
(1817), 0 M. & S. 239 ; Smith v. Iloltzmeyer (1829), 
8 1^. ,1. O. S. K. B. 105 ; (/hapmau v. Bockinton (1842), 
3 O. B. 703 ; Berwdek v. Murray (1850), 14 Jur, 059 ; 
Skillcit V. Fletcher (1807), L. K. 2 C. P. 409 : Danby v. 
Coutts (1885), 29 Cli. D. 500. Mentd. Bridgewater v. 
Bolton (1704), 0 Mod. Rep. 100; Gale v. Reed (1800), 
8 East, 80 ; Hickinbotbain v. Leach (1842), 11 L. J. Ex. 
341 ; Hutelilnson v. Boyle (1855), 26 L. T. O. S. 80; 
BHokhouso V. Hall (1850), 0 B. & 8. 507 ; Bucc-leuch v. 
Met. Board of Works (1870), L. K, 5 Exch. 221 ; Harpor 
V. (Jodsell (1870), L. R. 5 Q. B. 422 ; Leathley v. Spyer 
(1870), L. li, 5 C. P. 595 ; RatelltTo v, ISvans, [1892] 
2 Q. B. 524. 

213. Condition general — Recital 
specific.] — bond, by a receiver of rents, reciting 
in the condition that he had agreed to collect rents 


for a certain co. for twelve months, & that the co. 
having required secuiity for the due performance 
of the omco in manner or to the effect after- 
mentioned A. had agreed to become surety for him, 
cqnt^ned in the condition more general words 
binding him to faithful service during such time as 
he should be employed by the co. & their suc- 
cessors ; — Held : the recital restrained the opera- 
tion of the general words of t.he condition, & it was 
not^ forfeited by any breach of duty, after the 
expiration of twelve mouths. — Liverpool Water- 
works Co. V. Atkinson (1806), 6 East, 507; 
2 Smith, K. B. 654 ; 102 E. B. 1382. 

Anrwiaiiona : — F(^d. St. Saviour’s u. Bost^^k (1806), 

2 Bos. & P. N. K. 175. Difltd. Lcadley v, Evans (1824), 

2 Bing. 32. Refd. Sansom v. Boll (1809), 2 Camp. 39 ; 

Hassoll V. Long (1814), 2 M. & S. 363 ; Aurogo v. Keen 

(1836), 1 M. & W. 390 ; Berwick v. Murray (1850), 

14 Jut. 659 ; Kitson v. Julian (1865), 24 L. J. Q. B. 202 ; 

Oswald V. Berwick-upon-Tweed Corpn. (1856), 5 H. L. Cas. 

866 ; Danby v. Coutts (1885), 29 Ch. D. 500. 

214. Indemnity bond.] — The extent 

of the condition of an indemnity bond may be 
restrained by the recitals, though the words of the 
condition import a larger liability than the recitals 
contemplate. — Pearsall v. Suimlmersett (1812), 
4 Taunt 593 ; 128 E. B. 463. 

AnruMimi : — Mentd. Britton v. Hughes (1829), 3 Moo. & P. 

77. 

215. r Bank overdraft.] — Deft, as 

surety for A. & B. gave a bond with a condition, 
reciting that the obligees were bankers, & A. & B. 
paper manufacturers, & had overdrawn their 
account with the obligees £4,822, & in order to 
enable them to carry on their business, had applic^d 
to the obligees to allow them for a time to over- 
draw such further sums as they should require, 
so as that same, together with the £4,822, should 
not exceed in the whole at any one time £5,000, 
which the obligees had agreed to do, & the 
condition was for the payment by A. A B., & deft., 
or any of them, of £4,822, & also such further 
sums as the obligees should or might thereafter 
advance to A. & B. in the coui’so of their business, 
not exceeding in the whole £5,000 ; — Held : not 
to be avoided by the obligees having allowed A. 
& B. to overdraw to an amount, together with the 
£4,822, exceeding £5,000, for the restrictive words 
in the recital were not to be construed as con- 
ditional that if the obligees exceeded the amount 
the bond should be void. — Parker r. Wise (1817), 
6 M. & S. 239 ; 105 E. R. 1232. 

Jlnwoiofiojw .•-—Gonsd. Gordon v. Ra« (1858), 8 E. & B. 

1005. Befd. Laurio v. Soholoflcld (1869), L. II. 4 C. P. 

622. 

216. .] — Besp. with others gave 

a joint & several guarant/ee to applt. bank 
limited to £2,500 in respect of overdrafts by a 
customer. Subsequently he with others gave a 
joint & several bond reciting a desire for advances 
to the same customer over <to above that amount, 
Ad securing repayment of the balance of account 
current. In an action brought both on the 
guarantee & bond, the former liaving been held to 
be invalid ; — Held : the condition of the bond, 


PART V. SECT. 8. 

o. On condition .] — A condition 
will not be restricted by the recital, 
unless the intention of the parties os 
apparent on the whole instrument 
requires it. — Canada Permanent 
Building & Savings Society v. 
Lewis (1859), 8 C. P. 352.— CAN. 

214 i. lAmitation — Indem- 

nity bond.] — Pltf., as sherliT, sued 
darts, on a Joint Sl several bond of 
indemnity given by them to indemnify 
him against all losses, etc., incurred 
in respect of the sale of property taken 
upder a writ of execution, Issued on a 


Judgment recovered by defts. against 
W., the property having been claimed 
by D. under a bill of sale. 

The bond of indemnity recited a 

“ bill of sale, dated day of Aug., 

J883 ** ; while judgment was recovered 
on a ** bill of sale dated Aug. 1, 1881, 
or, in the alternative, under an etssigu- 
ment dated Jan. 12, 1883.” 

The condition of the bond bound 
defts. ” from time to time &; at all times 
hereafter, well Ac sufliciently, to save 
harmless Ac keep indomniiled the 
sheriff . . . from Ac against all losses, 
costs, charges, damages Ac expenses 
. . . by reason of selling the said 


property so seized ... Ac also from 
Sc against all actions ... or any 
procedure at. law or in equity, wnich 
low, or shall or may at any time be 
Prought, commenced or prosecuted 
•ightfuUy or wrongfully against the 
iheriff ... for or by reason or moans 
>f the selling of the said property ” ; 
—Held: the words of the condition 
<rere not controlled by the recital in 
uoh way os to limit the liability of 
lefts, to a claim under the partioular 
►ill of sale therein mentioned. — 
JoNNBTrJH,i\ Ritohik (1887), 20 

L S. 11. (8 R. Ac G.) 228 ; 8 O, I^. T» 
96.— -CAN, 



184 


Bonds. 


Sect. 3. — Effect of reciiala upon oiher terms. Sects. 

bein^f plainly to secure repayment of all money 
advanced by the bank & not merely those in 
excess of the £2,500, could not be controlled by 
any recital not plainly inconsistent therewith. — 
Austraijan Joint Stock Bank v, Baluay, [1899] 

A. 0. 390 ; 08 L. J. P. C. 95, P. C. 

217. Whether obligor excluded.] — 

The condition of a bond, after reciting that A. 
had filed a bill in Oh. against several persons, 
naming them, & deft., was, that deft, should pav 
all such costs as the Ct. of Ch. should award to all 
defts. to the bill : — Hetd : the construction of the 
condition was that deft, should pay the costs 
awarded to all or any of defts. except liimself. — 
Vbsey V. Manteill (1842), 9 M. & W. 323; 
11 L. .T. Ex. 99 ; 152 E. R. 137. 

218. Change In mode of remunera- 

tion.] — Deft, as surety executed a bond to a 
railway co., which, after reciting that the co. 
had agreed to appoint L. as their clerk or agent, 
for the purpose of selling coal, at a yearly salary 
of £100, was conditioned for the due accounting 
by L. of all money received by liim for the use of 
the CO. Subsequently it was agreed between L. 
& the CO. to substitute for such salary a com- 
mission of Od. per ton on all coal for which he 
should obtain orders. L. having failed to pay to 
the CO. sums which he had received : — Held : the 
condition of the bond was restrained by the recital, 
so that deft, as surety only undertook to be re- 
sponsible for the faithiul conduct of 1j. whilst he 
continued clerk at such fixed salary, & deft, was 
not liable after the change in the mode of re- 
muneration. — North Western Ry. Co. v. 
Whinray (18.54), 10 Exch. 77 ; 23 L. ,T. Ex. 261 ; 
28 L. T. O. 8. 163 ; 2 C. L. R. 1207 ; 156 E. K. 
303 ; .<iub nom. London & North Western Ry. 
Co. V. Whinray, 2 W. R. 523. 

Annotalions : — Consd. Sanderson r. Aston (1873), L. R. 8 

Exch. 7.3. Befd. St-ewart v. M‘Keaii (18.5.5), 24 L. J. Ex. 

145 ; Holme v. Bmnskill (1878), 3 Q. B. D. 495. 

See, generally. Guarantee. 

219. Whether Inconsistent — ^Rent merged 

In possession.] — ^Where pltf. sued on a bond 
conditioned that deft, should pay to pltf. £10, 
“which is for a rent of” certain lands : — Held: 
it was no defence that pltf. had entered upon the 
land and so suspended the rent, for this was but a 
recital that it was for rent, was not material. — 
Saint-Joitn V. Diggs (1613), Hob. 130 ; 80 E. R. 
279. 

220. Survivor of persons named.] — 

The condition of a bond, after reciting that A., 

B. , & C. had filed a bill in equity against D. & E., 
was that the obligor would pay all such costs as the 
Ot«. of Ch. should award “ to defendants,” on the 
hearing of the cause : — Held : the deA,th of E., 
before any costs awarded, could not be pleaded in 
discharge of the bond, the intention being that the 
obligor should pay all such costs as should be 
awarded to those who at the hearing filled the 


character of defts. — K ipijng v. Torneb (1821), 

5 B. & Aid. 261 ; 106 E. R. 1188. 

221. Seised in tail or for life only— 

Vesting in fee.] — ^A., & B., & C., his sureties, 
executed a mtge. bond, which recited that A. was 
seised in tail of certain premises, &; was con- 
ditioned that a recovery should be suffered, so as 

6 in such maimer as that under & by virtue there- 
of, of a release to make a tenant to the praecipe, 
also recited, a fee should be vested in D. : — Held : 
the legal effect of the bond was, that D. should 
have a fee, A., being seised for life only, the 
bond was forfeited. — Edward.s v. Brown (1831), 

1 Cr. & J. 307 ; 1 Tyr. 182 ; 9 L. J. O. S. Ex. 84 ; 
148 E. R. 1436. 


Annoiaiiona : — ^Reld. Poster v. Maokinnon (1809), L. R. 4 
0. P. 704. Mentd. Wheoltou V. Hardlsty (1858), 8 E. & B. 
285 ; J^ee v. Angas (1800), 15 W. R. 119 ; Hlrschfleld v. 
L. B. & 8. C. Ry. Co. (1870), 2 Q. B. D. 1 ; Pavoll v. 
Wright (1891), 04 L. T. 85. 

222. On obligation — Indemnity bond.] — The 

recital in the condition of an indemnity bond, 
professing to state the agreement between the 
parties, does not confine the responsibility of the 
sureties to the limits therein specified.— Sansom v. 
Bell (1809), 2 Camp. 39, N. P. 

Annotation ReM. Hassell v. Long (1814), 2 M. & S. 303. 


223. Obligation general — Recital specific.] 

— In constryiing an agreement in the form of a 
bond, in which a surety becomes liable for the due 
fulfilment of an agent’s duties which are particu- 
larly enumerated, a general clause in the obligatory 
part of the bond must be interpreted strictly, & 
controlled by reference to the prior clauses 
specifying the extent of the agency. — Napier v. 
Bruce (1812), 8 CJ. & Fin. 470 ; 8 E. R. 184, H. 1.. 

224. On penalty — ^Limitation.] — Deft., with two 
otliors, entered into a bond in the penal sum of 
£1 ,000 conditioned for the payment of rent, 
observance of covenants, etc. ; the bond recited 
(inicr alia) that pltf. & deft, had agreed to execute 
a bond in the penalty of £500, for the payment of 
rent, observance of covenants, etc. Upon action 
on^the bond first mentioned, A verdict for pltf. for 
£750 due for rent, upon motion to reduce the 
verdict to £500, the penalty in the second bond 
agreed to be executed : — Held : the penalty of tlie 
bond, on which pltf. sued, could not be cut down 
or restricted by the penalty of the bond to which 
the recital was alleged to refer. — -Inoleby v. 
Swirr (1833), 10 Bing. 84 ; 3 Moo. & 8. 488 ; 
2 L. J. C. P. 261 ; 131 E. R. 837. 


See, also. Part VI., Sect. 3, post. 


Sect. 4.— TRANSPOSAL AND REJECTION OF 
WORDS AND SUPPLY OF ACCIDENTAL OMISSIONS. 

225. Words transposed — Condition unintelli- 
gible.] — The condition of a bond was to pay £7 
by 2s, a week until all was paid, &> if there was 
failure in payment of the 2s, on any of the days 
it ought to be paid, the obligation to be void, or 


222 i. On obligaiion .) — The condi- 
tion of a bond recited a demise of 
premises by articles of Oct. 5 from A. 
to C. to hold for one year at a weekly 
rent payable “ during said term,'* & 
the condition was, that if C. should 
keep all the covenants, etc., on his 
part, ** in said articles of afn'eoment 
above recited,*’ the bond to be void. 
The articles referred to, varied in some 
respects from those roolted in the 
condition of the bond. Breaches were 
assigned in the non-pas^mont of rent 
for many weeks after the term expired : 
— Held: (1) the case was not to be 
considered upon the articles, but upon 


the recital of them in the condition of 
the bond ; (2) upon the condition Sc 
recital O. was not answerable for 
breaches committed after the first 
year. — Manders v, Lawlkr (1826), 
Batt. 191.— IR. 

223 i. OhligcUion general — J?c- 

citala specific .) — A bond given as 
seourity for costs, under Election 
Petitions Act, 1880, s. 4 (5), was pre- 
pared in a form to moot the case of a 
petition bv more than one person. 
The recitals were altered before exe- 
cution BO as to refer to a petition by 
one petitioner only, whoso name was 


S iven : but the condition was left in 
lie form that if the petitioners, or 
any of them, should pay all costs in 
respect of the petition siimed by them, 
then the obligation should be void, 
but otherwise should remain in full 
force : — Held : this was a mere blunder 
which could not prevent the enforce- 
ment of the bond. — Wairarapa Elec- 
tion Petition, [1897] 15 N. Z. L. R. 
471.— N.2. 


PART V. SECT. 4. 

225 i. Words transposed — Or rejected 
— insensible words .) — In order to sup- 
i port the condition of a bond, the ot. 
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else to remain in full force ; — Held : the condition 
should be taken distributively by referring 
particulars to particulars, viz., if ho paid the £7 
the obligation should be void, but if he failed to 
pay 2s. at any of the days, it should he in full 
force. — V ernon v. Alsop (1603), 1 Lev. 77 ; 
1 Sid. 106 ; T. Raym. 08 ; 1 Keb. 350, 451 ; 
83 E. R. 305. 

Annotations : — -FoUd. Wells v. Feiguson (1708), 11 Mod. Ilep. 
191, 199. Retd. Mills V. Wright (1677), Freem, K. B. 
947. 

226. .] — To support the condition 

of an arbn. bond the ct. will transpose or reject 

insensible words, & construe it according to the 

obvious intent of the parties. — B utler v. Wigoe 

(1067), 1 Saund. 06 ; 85 E. R. 74. 

Anrwtation : — ^Refd. Winter v. White (1819 ), 1 Brod. & Bing. 
J50. 

227. Words rejected — Condition unintelligible.] 

— The condition of a bond was that it should be 
void, if the obligor did not pay, & performance 
being pleaded on the ground of the literal expres- 
sion : — Held : the palpable mistake of a word 
should not defeat the true intention of the parties. 
— -Anon, (undated), cited in 1 Doug. K. B. atp. 384 ; 
99 E. R. 247. 

228. .] — The condition of a bond was as 

follows : — “ That whereas the above bounden, 
etc., shall & will, etc., where same should have 
been, if the above bounden, etc., shall & will, 
etc.*’ : — -Held : this was a void condition, the 
same being altogether insensible, not compulsory, 
as the same ought to bo, & so the obligation was 
single, without condition. — M arker v. Cross 
( 1613), 2 Bulst. 133 ; 80 E. K. 1011. 

229. .] — Butler v. Wicge, No. 226, 

ante. 

230. .] — A bond, with a condition 

that if the obligor do not pay the money, the bond 
shall be void, shall be construed to become void 
on payment of the money. — M ills v. Wright 
( 1677), 1 Freem. K. B. 247 ; 89 E. R. 177 ; svJb 
nom. Wells v. Wright, 2 Mod. Rep. 285. 

231. ,] — The condition of an arbn. 

bond was as follows : — “ Whereas the above- 
bounden .T.P. (pltf.) &, the above-named J.P. had 
submitted themselves, etc.” In an action to 
enforce the award : — Qu. : whether the words 
J.P. after the words ” above-bounden ” .might be 
rejected. — Prideaux v. Roberts (1716), 1 Com. 
231 ; 92 E. R. 1048. 

282. Words repugnant.] — ^A bond was as 

follows ; — ” Memorandum that I, .T,, the younger, 
do acknowledge myself to owe do promise to 
pay to my mother, A., £10 at any time after the 
feast of St. Bartholomew, whensoever she shall 
require same, if my mother shall be then in life ; 
for the payment whereof I bind myself, my heirs, 
oxors. administrators to J., the elder, my father 
by these presents ” : — Held : a good bond to A., 
the words binding the obligor to .1., the elder, 
being void.— H ardman v. Hardman (1602), 
Cro. Eliz. 886 ; 78 E. R. 111. 

233. — The condition of a bond 

was as follows The condition of this obligation 
is such tliat if the above-bounden W. be, etc., 
then the condition of this obligation to be void 
& of none effect, or else same to be in full power & 
viHue ; — Held : the words “ the condition of ” 
might be rejected as repugnant. — ^M aulbverer v. 


Hawxby (1070), 2 Saund. 78; 86 E. R. 748; 

nom. Malbverer v. Hawksby, 1 Sid. 466 ; 
2 Keb, 625 ; sub nom. Maleverer v. Redshaw, 
1 Vent. 39 ; 1 Mod. Rep. 35. 

AntuOatu^: — Mentd. Collins v. Blantern (1707), 2 WIIs. 
ri V‘ Brocou (;orpn. (18.58), .3 H. & N. 672; 

1 ickeriug v. Ilfraoombo Ry. Co. (1868), L. R. 3 C. P. 236. 

234. 3, c. 99, the 

bond given to the comrs, by a collector of taxes 
has to be conditioned for demanding the taxes, 
enforcing the Act, & paying the sums collected to 
the receiver-general. Deft, was sued on a bond 
which contained those conditions, & also a con- 
dition for accounting & paying to the comrs. : — 
Held : the latter condition might bo rejected as 
surplusage, So did not avoid the bond. — Collins 
V. Gwynne (1831), 7 Bing. 423 ; 5 Moo. & P. 276 ; 
9 L. J. O. S. 0. P, 130 ; 131 E. R. 163 ; subsequent 
proceedings (1833), 9 Bing. 544 ; sub nom. Gwynne 
V. Burnell (1835), 2 Bing. N. C. 7, Ex. Ch. ; 
(1840), 7 Cl. & Pin. 572, H. L. 

Annotation .‘-—Mentd. Kepp r. Wiggrott (1848), (J C. B. 280. 

235. Words supplied — Omission In obligation.] 

— The condition of a bond recited that A. was 
indebted to B. in various sums of money, which 
were all stated in pounds sterling, & money of a 
smaller denomination, So that the bond was given 
to secure payment of those sums. In the obliga- 
tory part of the bond the word pounds was 
omitted ; it merely stated that the obligor became 
bound in 7,700, without stating what description 
of money : — Held : from the condition the intent 
manifestly was, that the obligor should become 
bound in 7,700 pounds, So the word pounds might 
be supplied. — C oles v. Hulme (1828), 8 B. & C. 
568 ; 3 Man. So Ry. K. B. 86 ; 7 L. J. O. S. K. B. 
29 ; 108 E. R. 1153. 

Anm^tationa : — Be!d. Hart v. Tulk (1852), 2 Do G. M. & G. 
300. Mentd. Re Vince, F.x p. Trustee (1892), 41 \V. R. 
138 ; County Hotel & Wiue t'o. v. L. & N. W. Ry. Co., 
11918] 2 K. B. 251. 

236. Defective condition.] — Vesey v. 

Mantell, No. 217, ante. 

237. Effect of omission — “Annually."] — The 

condition of a bond was that the obligor should 
pay the obligee 100 marks during the seven years 
next ensuing at certain feasts in equal poHions. 
The obligor paid 100 marks during the seven 
years : — Held : although the intention was that 
the obligor sliould pay 100 marks each year, yet 
the want of the word ‘ ‘ annually ’ ’ freed him from 
paying more than 100 marks altogether. — ^A non. 
(1549), Beni. 6 ; 73 E. R. 935. 

238. Amount.] — ^A bond for £ , with- 
out saying how much, is void. — L oggins v. 
Titheton (1612), Velv. 225 ; 80 E. K. 147. 


Sect. 5.— MISTAKES IN SPELLING AND GRAMMAR. 

239. Disregarded.] — Walter v. Pigot (1602), 
Cro. Eliz. 896 ; Moore, K. B. 645 ; 78 E. R. 1119. 

Annotation: — Distd. Parry v. Dale (1607), Cro. Jac. 146. 

240. .] — Matthew v. Purchins (1608), Cro. 

Jac. 203; 79 E. R. 177. 

241. .] — Parker v. Rennaday (1608), 

1 Brownl. 62 ; Cro. Jac. 208 ; 123 E. R. 666. 
Annotation : — B^d. Cromwell r. Gninsdcn (1698). 2 Salk. 462, 

242. ,] — Ells ik Clark (1611), Cro, Jac. 

290 ; 79 B. K. 249. 


will transpose or reject inseuslble 
words Sc oonstme it according to the 
obvious intent of tlio parties. — 
Qrkknb V. BRAOfCRX (1851), 2 1. 0. L. R. 
176,— IR. 

285 1. Words supplied, — Omiseion in 


_ A bond for ** the sum of 
two thousand of lawful money of 
B. 0.” is unintelligible when tlio words 
stand alone Sc there is nothing in the 
document to help in oonstniing them. 
— jxLAMi jiinijs jiiLv.jiv.n Cab Co., Ltd. v, 
MoPhalbn Sc McPualbn, [1919] 2 


W. W. R. 811.— CAN. 

q. Name of payee ,} — The 

omission in a bond expressly to say 
to whom money payable Is to be paid, 

, may be supplied by intendment. — AL- 
! LKNtJ. COY (1850), 7 U. C. R. 419.— CAN. 
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Sect 5. — Mistakes in spelling and grammar. Seda. 
6dt7; Sub's ect 1.] 

243. .] — ^Marsham V. Jollbs (1614), Oo. 

Jac. 337 ; 79 E. R. 288. 

244. .] — Higgens V. Totherdbn (1612), 

Cro. Jac. 355 ; 79 B. R. 304 ; sub nom. Biggins 
V. TYTHEBaKiN (1012), Cro. Jac. 309 ; stib nom. 
Loggins V. Titheton (1612), Yelv. 225. 

246. .j — ^H ulbebt V. Long (1021), Cro. 

Jac. 607 : 79 E. R. 618. 

246. .] — Downs v. Hathwait (1635), 

Cro. Car. 417 ; W. Jo. 366 ; 79 E. R. 962. 

247. .1 — Scott v. Stone (1673), 1 Freem. 

K. B. 868 ; 89 E. R. 267 ; sttb nom. v. Scot, 

3 Keb. 255. 

248. .] — ^Anon. (1676), Proem. Oh. 16 ; 

2 Eq. Cas. Abr. 468, pi. 2 ; 22 E. R. 1028, L. C. 

249. .] — Sims v. Urry (1676), 2 Oaa. in 

Ch. 226 ; 22 E. R. 920, L. C. 

Annotation i — Consd. Burn v Burn (1798), 3 Vei». 573. 

250. .] — Simms v. Barry (1679), Cas. 

temp. Finch 413 ; 23 E. R. 225. 

Annotaiion :~Coiudi. Burn r. Bum (1798), 3 Ves. 573. 

251. .] — ^Homes V. Barneham (1701), 12 

Mod. Rep. 496 ; 88 B. R. 1471. 

252. .] — ^Fisher v. Marson (1679), 1 

Freem. K. B. 261 ; 89 E. R. 187. 

263. .] — Cull v. Semaine (1682), 1 Freem. 

K. B. 641 ; 3 Lev. 66 ; 89 E. R. 405. 

Annotatim : — Goziad. Waugh v. Bueaell (1814), 5 Taunt. 707. 

254. .] — Dennis v. Snape (1687), Comb. 

60 ; 90 E. R. 343. 

265. .] — Henderson v. Foster (1692), 

2 Salk. 462; Comb. 187; 91 E. R. 399; sub 
nom. Eldkrsey v. Thompson, Skin 310. 

256. .] — Cromwell v. Grumsden (1698), 

1 Ld. Raym. 336 ; Comb. 477 ; Holt, K. B. 602 ; 

2 Salk. 462 ; 12 Mod. Rep. 193 ; 91 E. R. 1119 ; 
sub nom. Crumwell v. Grunsdale (1696), 5 
Mod. Rep. 281. 

Annoiatvma : — Retd. Holman r. Burrow (1702), 2 Ld. Ilayin. 
794 ; Stoddart r. Pallmer (1824), 4 Dow. & Ry. K. B. | 
024. 

257. .] — ^Beech V. Trevors (1701), 12 

Mod. Rep. 600 ; 88 E. R. 1546. 

258. Regarded.] — Parhy v. Dale (1607), Cro. 
.Jac. 146 ; Yelv. 95 ; 79 E. R. 128. 

Anmtation : — Retd. Fisher v. Marson (1679), Freem. K. B. 

259. — .] — Gregg v. J. 8. (1607), Cro. Jac. 
190 ; 79 E. R. 166. 

260. .] — Hills v. Cooper (1620), Cro. 

Jac. 603; 79 E. R. 515. 


Sect. 6. -EFFECT OF INDORSEMENT OR COL- 
LATERAL MEMORANDUM. 

261. Indorsement — ^Of condition — ^After execu- 
tion.] — ^A memorandum by way of condition in- 
dorsed on a bond after sealing delivery is not 
part of his bond ; for if anything may be pait of 
the condition it ought to be written before the 
sealing & delivery, but It is no condition if it be 
written after. 

Even if the indorsement had been written before 
the sealing & the delivery, it would have been no 
good condition. — Taylor’s Case (1627), Het. 
136 ; 124 E. R. 404. 

262* Limiting condition — ^Made before 

sealing.] — ^The condition of a bond was to save 
harmless certain lands from all incumbrances made 
by the obligor, & on the back of the bond there 
was also a memorandum written that the condition 
did not extend to an extent on a statute made by 
the obligor to a certain person. The extent having 


been enforced, the obligee brought an action 
of debt on the bond : — Seld : the memorandum 
was part of the condition joined to it, as an excep- 
tion indorsed on the bond before sealing b^r way 
of explanation of the intention of the parties. — 
Broke v. Smith (1602), Moore, K. B. 679 ; 72 
E. R. 835. 

Arinotationa : — Folld. Burgh v. Preston (1800), 8 Term Rep. 

483. Refd. K. V. Aidbrougb (1849), 13 Q. B. 190. 

263. Right to sue — Before execution.! 

—A bond was conditioned that the obligor should 
indemnify the obligee from all the sums the latter 
should pay, or be liable to pay, on the obligor’s 
account, & before ilie execution of the bond a 
memorandum was thereon indorsed, that the 
obligee “ has given an undertaking not to sue 
upon the bond until after the obligor’s death ” : — 
Held: the memorandum was to b^e taken as part 
of the condition, & made the bond in effect payable 
only by the representatives of the obligor after 
his death. — ^Burgh v. Preston (1800), 8 Term 
Rep. 483 ; 101 E. R. 1503. 

Annotation : — Reid. Keelo v. Wheeler (1844), 7 Man. & G. 665, 

264. Extending condition — Time for 

award — Submission rule of court.] — Two parties 
submitted to arbn. by bond, & agreed therein that 
the submission to the award should be made a rule 
of ct. Afterwards, by a memorandum indorsed 
on the bond, after tlie time of making the award 
had expired, they agreed that the time for an 
umpire to make his umpirage should be extended 
to a future clay, but without expressly mentioning 
that such new submission should bo made a rule 
of ct.:~ Held: the memorandum was a virtual 
incorporation of all the terms of the bond not 
inconsistent therewith, & must be taken as con- 
taining an agreement to make the submission a 
rule of ct., under Arbitration Act, 1698 (c. 15). — 
Evans v. Thomson (1804), 5 East, 189 ; 1 Smith, 

K. B. 380 ; 102 E. R. 1012. 

Annotations :~FoM. Grcig v. Talbot (1823). 2 B. & C. 179. 
Refd. He Smith & Blake (1838), 1 Will. WoU. & H. 311 ; 
Gwynue v. Davy (1840), 1 Man. & G. 857. Mentd. R. 

V. Bingham (1829), 3 Y. & J. 101. 

265. .] — A declaration in debt 

on a joint & several bond, in the penal sum of 
;£1,000 conditioned for the performance of an 
award to be made on or before Feb. 1, averred, 
that before that time expired, thcj parties to the 
bond, by deed poll, indoi-sed on the back <jf the bond , 
agreed to give the arbitrators further time, till 
Mai*. 1 , to make their award, & that the award was 
mode within the enlaiged time, but not performed 
by the parties against whom it was made : — Held : 
debt was main&nable upon the bond. — Gkeig 
V. TAT.BOT (1823), 2 B. & C. 179 ; 3 Dow. & Ry. 

K. B. 446 ; 107 E. R. 350. 

Annotation .—Refd. R. V. Bingham (1829), 3 Y. & J, 101. 

See, furfher, AiiBJTRATioN, Vol. II., p. 422. 

266. Qualifying obligation — Payment of 

Interest.] — ^A son, being indebted to his father upon 
a bond for £1,000 <te interest, subsequently joined 
his father, as surety, in a bond for £500 Ac interest, 
given by the father to a third party, & a memor- 
andum was then indorsed upon the bond for £1 ,000, 
by which it was agreed between the father & son 
that the son shoidd not be called on to pay the 
within-mentioned £1,000 until the father should 
have paid all principal monev & interest due on 
the bond for £500 ; — Held : the indorsement did 
not affect the interest accruing due upon the bond 
for £1 ,000, & after the deaths of the father & son, 
the personal representative of the father might 
tile a bill against the real & personal representatives 
of the son, praying for immediate payment of the 
interest on the bond for £1,000, & for payment of 
the principal when the principal & interest on tbo 
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bond for £500 should have been paid. — B bed v, 
Norris (1837), 2 My. & Cr. 361 ; 40 B. B. 678, L. 0. 

207. Collateral memorandum — ^Letter of obligee 
— ^Time of payment — Payment of interest.] — ^At 

the time of executing a bond to secure a sum of 
money the obligors procured a letter from the 
obligee, stating his intention not to call in the 
money within a specified period, if the interest 
were regularly paid : — Held : the letter was a 
binding undertaking. — ^Norton v. Wood (1830), 
1 Russ. & M. 178 ; 39 E. R. 69 
Annotation : — Mentd. Owens v, l*izoy (1862), 7 L. T. 350. 

268. Letter of obligee’s agent — Implied 

authority.]- S., the commander of one of the East 
India Ooy.’s ships, on his arrival at Madras in 
1832, reported his arrival to the Govt. Board, & 
tliat Board, by their secretary, desired him to place 
himself under the orders of the Marine Board. 
The Marine Board entered into a treaty with him 
for the sale to him of a quantity of cotton, the 
property of the Govt. Board, & he made a proposal 
to tlie Marine Board for the xJiirchase of it, which 
proposal was communicated by the Marine Board, 
through their secretary, to the Govt. Board. The 
Govt. Board, by a letter of their secretary to the 
Marine Board, accepted the proposal with the addi* 
tional tcirm, that the cotton might occupy the 
tonnage of the ship, or such part of it as S. might 
please, “ he holding himself subject to the payment 
of such freight as the coy. shall see lit to demand, 
for which he must be required to enter into a suffi- 
cient agreement.” This was conmiunicated to 8. 
by the sc^cretary of the Marine Board, when 8. 
immediately objected to tlu* latter term, & said 
” that ho would not take the cotton if he was to 
pay any freight for it.” Some days then elapsed, 
wi)cn a bond was presented to him for execution, 
binding him {inier alia) to pay freight for the 
cotton according to the letter of the Govt. Board, 
He objected to sign tiie bond, although the 
secretary of tiie Marine Board told him that the 
clause as to freight was inserted as a matter of 
form only, & that it would not be enforced against 
him, stating also, that he should have an official 
letter lo that effect. Accordingly the Marine 
Board, by their secretary, wrote a letter, inclosing 
the bond for execution, containing the following 
clause : “ You will be allowed the usufU privilege 
t^onnage, <fe no freight will be charged on the cotton 
purchased by you from the Govt., as it will be 
laden in a portion of the co.’s three-fifths, nearly 
the whole of which is unoccupied.” S. thereupon 
executed the bond: — Held: (1) S. was justified 
in presuming that the Marine Board had the 
authority of the Govt. Board for writing that 
letter, & of considering himself safe from the 
legal effect of the bond ; (2) the bond should be 
controlled by that letter.-^MiTH v. East India 
G o. (1848), 16 Sim. 76 ; 17 L. .T. Ch. 178 ; 10 
L. T. O. S. 411 ; 12 Jur. 367 ; 60 E. R. 801. 

See, generally. Agency, Vol. I., pp. 319-324. 

269. ;■ As to bank overdraft & interest.] — 

The condition of a bond executed by C. & deft, 
recited that C. had opened, & then kept & proposed 
to continue to keep, an account with a banking 
CO., of which pltf. was the registered officer, 


that for the security of the bank it had been 
arranged that 0, & deft, should execute the bond. 
The condition was for payment by C. & deft., or 
one of them, on demand, etc., of all such sums not 
exceeding in the whole £1,000, as should from 
time to time be due & owing on account of cash dfc 
bills, etc., & for payment of charges & advances 
for interest, etc., as usually charged by bankers. 
At the time of execution of the bond by deft., the 
balance due from 0. was £978 is, lid,, & that sum 
formed the commencement of the accoimt secured 
by the bond, & was continued for several years. 
\^en deft, received the bond from the bank she 
objected that it might make her liable beyond the 
£1,000. & thereupon it was suggested, by the bank, 
that if the balance exceeded £1,000 at their half- 
yearly accounts they should require it to be re- 
duced, or that the amount should be limited to 
£950, which would leave a sufficient margin for 
interest, etc. In consequence of deft, still refusing 
to execute the bond, a memorandum was given 
her, & annexed to the bond, to the following 
effect : ” C.’s advance to be limited to £950, & 
[deft.] to be informed if the amount, with interest, 
shall reach £1,000 & not be reduced within a 
month.” Upon the faith of that, deft, signed the 

bond. On manv occasions the limit of £950 was 

•> 

exceeded ; on three occasions the amount of 
£1,000 was exceeded, without deft, having been 
informed of it, though it was not reduced within 
a month, & on one occasion at the half-yearly 
account, the amount was £1,004 10.8. Id., but was 
within two days reduced to £1,000. An action 
having been brought upon the bond to recover 
from deft. £996 12s. lid., together with interest 
& commission usually charged by bankers : — 
Held: (1) the bond did not become inoperative 
by reason of an advance beyond the stipulated 
sum, «fe the words ” not exceeding,” etc., did not 
raise any condition or restriction against the bank 
giving G. a larger credit ; (2) the meaning of the 
memorandum was, that £950 should be substituted 
for £1,000, as the sum which deft, was bound to 
pay as principal money under the bond ; (3) the 
above facts could not be relied upon as raising 
an equitable defence to the action. — Gordon v. 
Rab (1858), 8 E. & B. 1065 ; 27 L. J. Q. B. 185 ; 
31 L. T. O. S. 55 ; 4 Jur. N. S. 530 ; 120 E. R. 396. 
Annoiaikm : — Mentd. Price r. Kirkhani (1864), 3 H. & C. 

437, 

See, generally. Bankers & Banking, Vol. III., 
pp. 295, 296. 


Sect. 7.— OF PARTICULAR TERMS. 

Sub-sect. 1. — Payment. 

270. Time — Omission of “ annually.”] — The 

condition of a bond was that the obligor should pay 
the obligee 100 marks during the seven years next 
ensuing at certain feasts in equal portions. The 
obligor paid 100 marks during the seven years : — 
Held : ^though the intention was that the obligor 
should pay 100 marks each year, yet the want of 
the word ” annually ” freed him from paying more 
than 100 marks altogether. — Anon. (1549), Beni. 
6 ; 73 E. R. 935. 


PART V. SECT. 6. 

r. CoUatera! Tnemorandum — Vary- 
ing condition,] — To an action on a 
bond deft, cannot set up as a defence 
a separate agreement not under seal, 
varying the condition from tliat which 
the bond itself Imports, & alleged to 
have been entered into at the same 
time with the making of the bond. — 
UIUMBR V.lHODGSONTlSiB), 8 U. C, H, 


174.— CAN. 

s. Verbal c^tre^rnerU — Before exe- 
cution — Varying corudrudion,] — ^A bond 
recited that D. had been appointed 
agent of A. The condition of the 
bond was that D. should from time 
to time &, at all times thereafter, 
faithfully execute the office of agent 
to A. & pay over all moneys, etc. 
There was a verbal agreement between 


. & D. before making the bond that 
le latter’s appointment was to be for 
year. In an action on the bond : — 
eld : the verbal agreement, that the 
fonoy was to bo for a year, was at 
iriance witli the oonstruotlon of the 
md. — C anada Life Assukanoe Co. 
Calkins (1884), 24 N. II. R. 276. — 
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Sect. 7. — Of particular ferms : 8vb-$ccia, 1 d: 2.] 

271. **Febniaiy 29 next following.*^} 

The condition of a bond was that A. should deliver 
to B. twenty quarters of corn Feb. 29 next follow- 
ing. The next Feb. liad but twenty-eight days : — 
Held : A. was not bound to deliver the corn until 
such a year as was leap year.— Anon. (1688), 
1 Leon. 101 ; 74 E. R. 94. 

272. Day ^ month “ next ensuing.’*] — 

A bond dated Oct. 13, 1689, to pay £20, of “ lawful 
English money which shall be in 1699, in & upon 
Oct. 13 next ensuing the date hereof must be 
construed to mean Oct. 13 in 1699 . — Sharplus ij. 
Hankinbon (1695), Cro. Eliz. 420; Gouldsb. 
187 ; 78 E. R. 661. 

Anrwtation : — ^Reld. Graves v. Ashonhurst (1G73), Froom. 
K. B. 77. 

273. .] — If a bond bear date May 1, 

conditioned to pay money on May 15 “next 
ensuing, “ this shall have relation to the day & not 

to the month. — ^P rescot v. (1622), Cro. Jac. 

646 ; 79 E. R. 558. 

AnnotaHon Reid. Buckley r. Guildbank (1623), Cro. Jac- 
678. 

27^ •] — bond dated May 5 was 

conditioned for the obligor to pay £20 on May 11 
“ next ensmng ” : — Held : the eleventh day of 
the same May was meant, & not the next May. — 
Anon. (1622), 2 Roll. Rep. 255 ; 81 E. R. 783. 

276. .]— If an agreement be made on 

May 23, to lend money for a year at legal interest, 
& the lender take a bond of that date for payment 
of principal & interest on May 24 “ next ensuing,^ 
it shall not be construed usurious, if it appear to 
be a mere mistake of the scrivener, & not a usurious 
intention in the parties, for the words “ next 
ensuing “ shall refer to the month & not to the day. 
— ^Buckley v. Guildbank (1623), Cro. Jac. 678 ; 
79 E. R. 587. 

Antutfaiion ;—Betd, Murray v. Harding (1773), 2 Win. Bl. 

276. Day & month “ next following.”] — 

In debt on a bond dated Mar. 20, to pay Mar. 28 
then next following,” it shall be intended, after 
verdict, to mean the current month. — L ister v. 
Stanley (1674), 1 Mod. Rep. 112 ; 3 Keb. 291 ; 
86 E. R. 771. 

277. Annuity — ^After fixed sum — Limitation of 

payments.] — The condition of a bond was to pay 
£15 on Michaelmas Lay next following & £15 
annually on Michaelmas Day until H., pltf.’s 
chaplain, were advanced to a benefice. H. was 
advanced to a benefice before the first Michaelmas 
Lay : Held : the obligor was bound to pay the 
first £15, for the limitation, “ until he were 
advanced, etc.” went only to the other subsequent 
payments. — Warwick (Countess) v. Coventry 
(Bp.) (1596), Cro. Eliz. 549 ; 2 And. 65 ; Noy, 64 ; 
78 E. R. 795. ^ 

278. Until induction to Uving.]— A bond 

for performance of a covenant to pay an annuity, 
until a pci’^n should be in the enjoyment of a 
benefice which he might hold during his life of the 
yearly value of £600 i-^Held : to be satisfied by 
his induction to a living of that value, accompanied 
by a bond to resign in favour of either of two sons 
of the patron when qualified to take it, but liberty 
given to take the opinion of a ct. of law . — Ex p. 
Rainier, Rowlatt v, Rowlatt (1820), 1 Jac. & W. 
280 ; 37 E. R. 382, L. C. 

AnnoUaion ;~-Befd. Fletcher v, .Sondes (1827), 1 Bli, N. S. 144. 

Validity of resignation bonds, see Part III., 
Sect. 3, sub-sect. 4, anle, 

279. Until sufficiently provided for.] — 

A grandfather, in consideration of a bond fiom the 


father to grant him an annuity of £50 during his 
life, entered into a counter bond with the father 
conditioned for payment to the son of a like 
annuity “ in case he was not sufficiently provided 
for during the life of the gi’andfather, exclusive of 
any allowance from his father.” The son obtained, 
through some other interest, a place in the 
Ordnance office, with a salary exceeding the amount 
of the annuity : — Held : that was not a sufficient 
provision within the bond, being an office only 
during pleasure, whereas the provision in the con- 
templation of the parties must have been one of a 
permanent nature. — Peche v. Smith (1817), 3 Mer. 
312 ; 36 E. R. 120. 

280. To mother & children Jointly — 

Death of child.] — The father of two illegitimate 
children executed a bond conditioned for payment 
of an annuity of £30 for the support, of them & 
their mother during their joint natural lives or, in 
case of the death of the children, during the 
natural life of the mother. One of the children 
having died : — Held : the exor. of the obligor was 
liable^ on the bond for the arrears of the annuity 
accruing after the deat.h of that child, on the ground 
that it was the manifest intention that the annuity 
should be payable at all events during tlio life of 
the mother. — James v, Tallent (1822), 5 B. & Aid. 
889 ; 1 Dow. & Ry. K. B. 548 ; 106 E. R. 1416. 

281. To wife after death of husband.] — 

R. executed a bond conditioned for payment of 
an annuity of £250, in case 0., the intended wife 
of J., should .survive him, for her use, provided J. 
should hold a commission in the army at the time 
of his death, & there should bo issue of the marriage 
then living.^ C, & several children survived .1., 
who at the time of Ids death held a commission as 
colonel in the army, but received no pay in respect 
thereof, though he was liable to be called into 
service : — Held : the annuity was payable to his 
widow during her life. — G rey r. Ghry (1843), 12 
L. J. Ch. 458. 

282. By Instalments — Penalty — Separate obliga- 
tions.] — bond to pay by instalments, “ for 
payment hereof 1 bind myself in £10 nomine 
panue ” : — Held : two several obligations.— Anon. 
(1600), Cro. Eliz. 771 ; 78 E. R. 1002. 

283. 1 Default.] — The condition in a 

bond required by a loan society from borrowers 
of money, to aecui*e repayment, provided that 
when & so often as the borrower should make 
default in payment of any of the monthly instal- 
ments, he should pay to the society la. in the 
pound for each & every pound of the instalment 
.so left unpaid. The society claimed not only la. 
in the pound, for the month in which d ('fault was 
made, but for all subsequent months dining which 
it remained unpaid, & also la. in the pound for 
every fractional part of a pound : — Held : they 
were entitled only to la. in the pound for the 
month in which default was made, & they could 
take nothing on the fraction of a pound. — Three 
Towns British Mutual Deposit & Loan Society 
Ittd. V. Doyle (1862), 13 C. B. N. S. 290 ; 1 New 
Rep. 26 ; 7 L. T. 276 ; 11 W. R. 22 ; 143 E. R. 116. 

Amount recoverable generally, see Part VIII,, 
poaU 

284. To what person — Executors — Includes 
administrators.] — bond was conditioned for pay- 
ment after M.’s death to his exors. M. died with- 
out exors. : — Held : “ exors.” comprehended “ ad- 
ministrators,” & payment must be made to his 
administrators. — Manningham’s Case (1028), Het. 
115 ; 124 E. R. 386. 

285. To daughter if no son — Posthumous 

son — ^Relief in equity,] — A, gave a bond to pay 
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£900 to his daughter in case he should have no son 
living at the time of his decease, & he died, Ws wife 
being great with a son ; — Meid : in equity the 
dau^ter should not have the £900, for although 
there was no son living at his decease, so that it 
was not recoverable at law, yet it could not be 
presumed to be A.’s intention, that if a son were 
bom after his decease the daughter should run 
away with the estate. — Gibson v. Gibson (1698), 
2 Eq. Cas. Abr. 184 ; Freem. Ch. 223 ; 22 E. R. 169, 
Annotation : — Reid. Vlllar v. Gilboy, [1907] A. C. 139. 

286. ** Payments ” under lease — Includes rent.] 
— Debt upon bond to make all payments & per- 
form all covenants & conditions of a lease, to which 
the bond was collateral. Breach that rent was 
not paid : — If eld : ** payments implied rent, & 
pltf . was entitled to judgment. — ^Polson v. Warren 
(1628), Palm. 490 ; 81 E. R. 1186. 

287. Advances on shares.] — In the condition 
of a bond it was recited that pltfs. were share- 
holders in the 8. co., that 30 per cent, had been 
paid by instalments upon the shares, that pltfs. 
had agreed to pay up the remaining instalments 
forthwith, that M., W., & H. had agreed to pur- 
chase the shares, & that the yjrice was to be secured 
by the joint bond of M. & deft. The condition of 
the bond was, that M. & deft, should pay pltfs. the 
amount of the shares, togetlier with iniiercst 
thereon from the time of the advance or payment 
thereof by pltfs. Pltfs. being also shareholders & 
treasurers of the P. co., which co. was indebted 
to them in £12,000, prevailed on the 8. co. to pur- 
chase the pipes of the P. co. ; <fc to effect payment 
for the pipes, pltfs., without any calls having been 
made, entered up in their books as paid, the re- 
maining 70 per cent, due on the 8. co.’s shares, & 
having made the entry, paid the P. co., deducting 

transfening to their own account, enough to 
discharge the debts due from the P. co. to them- 
selves. In an action against deft, for the sum 
claimed in resy^ect of the sale of the shares of the 
8. co., the jury having found for ydtfs. : — Held : 
pltfs. had advanced or paid the money for the 
shares, within the terms of the condition of the 
bond, & new trial refused. — Everett r. Eyre 
(1821), 2 Bing. 160; 9 Moore, C. P. 320 ; 3 
L. J. O. S. C. P. 238 ; 130 E. R. 269. 


288. On future event — Option.] — Debt on bond. 
The condition, after reciting that the obligor was 
about to marry with A., a widow, & thereby to 
become possessed of a stock-in-trade, & it was 
agreed that ho should execute a bond to pay to the 
cliildrcn of A. by her late husband £300 within 
twelve montlis after her death, in the event 
thereinafter specified, was, that “ if the obligor 
should, within twelve months after the decease 
of A. pay to her children £300, if, upon an account 
taken, the stock-in-trade & effects in the business, 
if then carried on by the obligor, should amount 
to £400, but in case, upon such account to be 
taken, the stock-in-trade should amount to less 
than £400, then if the obligor should pay to the 
children of A. £120, the bond should be void.’* 
Plea, that long before the death of A. the obligor 
retired from & ceased to carry on the trade ; — 
Held : the true construction of the condition of 


the bond was, that the obligor had an option to 
continue or discontinue the trade during the life 
of A., &, ho having discontinued it, the event on 
wliich the money was to come to the children ol 
A. had never hay^y^ened, & the plea was good. — 
Beswick V. SwiNDELT>i (1835), 3 Ad. & El. 868 i 
6 Nev. & M. K. B. 378 ; 5 L, J. Ex. 287 : 111 
E. R. 013, Ex. Oh. 

Annotaiiona : — Reid. Tasker v. Shepherd (1861), 6 H. & N 
675. Mentd. Newton v, Wilmot (1841), 8 M. & W. 711. 


289. Amount recoverable— Mistake in calcula- 
tion.] — A bond with a penalty of £288 was con- 
ditioned for delivery of 36,000 tiles to the value 
of £144 at 15^r. 6d. a thousand. The number of 
tiles at the price mentioned did not amount to 
that sum, & was inserted in mistake for 186,000 : — 
Held : it being plain that the intent was to satisfy 
a debt of £144, the bond was good for that sum. — 
Holmes v. Ivy (1078), 2 Show. 15 ; 89 E. R. 764. 

290. Foreign money.]— Upon a bond in 

which a foreigner binds himself by his description 
as a foreigner in so much “ legalis monetm prcedwUn ” 
with a condition for the payment of foreign money, 
he is only bound in foreign money. — ^B ass v. 
I^RMEN (1701), 1 Ld. Raym. 697 ; 91 E. R. 1364. 
Annotation : — Mentd. Melohartv. Halacy (1771), 3 Wils. 149. 

291. Loans by five bankers — ^Further 

advances by four survivors.] — ^A bond conditioned 
to repay to five persons all sums advanced by 
them or any of them in their capacity of bankers, 
will not extend to sums advanced after the decease 
of one of the five by the four survivors, the four 
then acting as bankers. — Weston Barton 

(1812), 4 Taunt. 673 ; 128 E. R. 495. 

Annotations : — Consd. Simson v. Cooke (1824), 1 Biug. 452. 

Reid. Backhouue v, HaU (1865), 34 L. J. Q. B. 141. 

292. Dues to Lincoln’s Inn — ^Non-practising 

barrister.] — Under a bond conditioned for duo 
payment to the society of Lincoln’s Inn of all such 
sums as should from time to time become due & 
payable, according to the customs & orders of 
the society, the obligor cannot dispute such pay- 
ments as were, at the time of the execution of the 
bond, considered as dues to the society, tU though 
ho has not lived in the Inn or practised at the 
Bar. — IlossLYN (Lord) Jodrell (1815), 4 
Camp. 303 ; 1 8tark. 148. 

.]— .SV, further, Part VIII., poif/. 


Sub-sect. 2. — Indemnity. 

293. Upon proof of loss — After demand.] — 

Where deft, gave a bond undertaking that if his 
son, apprenticed to pltf., embezzled any of pltf.’s 
property, he would pay same to pltf. witliin (hroo 
months after demand, upon due proof thereof 
Held : the proof preceded payment, & pltf. was 
not entitled to sue until tliree months after pixiof 
& notice to deft. — Cokain v, Goodlaue (1610), 
1 Bulst. 40 ; 80 E. R. 744. 

294. Incumbrance — Grant of presentation — 

Ouster.] — ^A. granted the presentation to a. church 
to pltf., & gave him a bond conditioned to make 
good the grant from all incumbrances made, or to 
be made, by him & his heirs. On A.’s death, the 
church becoming void, A.’s heir present-ed ; — 
Held : ( 1 ) such tortious presentation was no 

breach of the condition, which extended only to 
lawful disturbances by the heir, wlio in the present 
case had no right to present ; (2) if the condition 
had boon that he should peaceably enjoy from any 
act, or acts, made b}'^ him or liis heirs, a tortious 
disturbance would have been a breach of the 
condition. — Hunt v, Allen (1621), Win. 25 ; 121 
E. R. 21. 

296 . By third party— Wrongful entry.]— 

The condition of a bond, which recited the piu’chase 
from W. by pltfs. of land, was to save them the 
land harmless from all manner of mtges., judg- 
ments, extents, executions, &> other incumbrances, 
had & obtained, or thereafter to be had & obtained, 
by T., or any other pemon : — Held : it bound the 
obligor against the wrongful entry of T., being 
particular against the acts of a particular person. — 
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Sect. 7. — Of pariicular terms: Sub-sects, 2, 3 d? 4 
Part VI. Sect. 1 ; Sub - sects. 1 d r 2.] 

Nash v. Pajmeji (1816), 6 M. &; S. 3747 105 E. R. 
1088. 

AnnotaHona : — Oonsd. Fowle v. Welsh (1822), 1 B. & C. 29. 

Ventd. Shaw V, Stanton (1858), 30 L. T. 0. S. 352. 

296. Debts by wile alter separation.! — Declara- 
tion on bond. Plea that it was conditioned for 
performance of covenants, wliich were to indemnify 
the obligee from alimony & debts incurred by his 
wife after their separation, & that deft, had per- 
formed the covenant. Replication that a judg- 
ment was recovered against the obligee by a 
creditor of his wife, & he paid the debt & costs, 
of which deft, had notice: — Held: (1) deft, was 
liable for the costs as the debt paid by pltf, for the 
covenant to indemnify was general, & it was not 
necessary for pltf. to give notice that an action 
was commenced ; (2) if it had been necessary, pltf. 
must have recovered on the pleadings, for deft, 
had admitted notice. — Dufpibld v, Scott (1789), 
3 Tema Rep. 374 ; 100 E. R. 628. 

Annotations : — -Consd. Ainory v. Brodrick (1822), 5 B. & Aid. 

712 ; Jones v. Williams (1841), 7 M. & W. 493 ; Lloyd v, 

Mostyn (1842), 6 Jur. 974 ; Gray v, Lewis, Parker v. 

Lewis (1873), 8 Ch. App. 1035. R^. Smith v. Compton 

(1832), 3 B. & Ad. 407 ; Penley v. Watts (1841), 7 M. & W. 

601. Mentd. Tildasley v. Stephenson (1834), 10 Bing. 


Sub-sect. 3. — Performance of Agreement or 

Covenants. 

297. Waste.] — In debt upon a bond the con- 
dition was to perform all covenants agreements. 
Pltf. had covenanted with deft, that it should be 
lawful for deft, to cut down wood for tirebote & 
hedgebote without making any waste or cutting 
more than was necessary ; the breach of covenant, 
which was the covenant of pltf., assigned was 
committing waste: — Held: the condition was 
broken, for it was the agreement of the lessee, 
although it was the covenant of the lessor, pltf. — 
8tbvinson’s Case (1689), 1 lAJon. 324 ; 74 E. R. 
295. 

Annotations: — Consd. Saltouii r. Houstomi (1824), 1 Bing. 

433 ; Iven v. Klwes (1854), 3 Drew. 25. 

298. Proviso to covenant — Payment.] — The 

condition of a bond was for the performance of all 
covenants, payments, articles & agreements com- 
prised in a specified deed. The deed was a deed 
of feoffment whereby deft, in consideration of 
£110 had infeoffed pltf, of certain land, with a 
proviso that on payment of money at such a day 
the deed should be void, Ac he might re-enter. 
Pltf. assigned as a breach that deft, did not pay 
the money at the day named according to the 
proviso : — Held : the bond was not forfeited by 
non-payment of the money at the day, for there 
was no covenant in the deed to pay money, the 

E roviso merely giving deft, the option to get the 
ind back on paying the money if he chose, so 
that there was not a “ payment ” within the 
covenant. — Briscoe v. King (1611), Oro. Jac. 
281 ; 79 E. R. 241. 


Sub-sect. 4. — Miscellaneous Terms, 

299. To deliver possession on request — Assign- 
ment to Joint tenants — ^Request by one.! — Where 
the condition of a bond was that K. should deliver 
ossession of a farm to pltf. or his assigns, upon 
eing requested by pltf. or his assigns, & pltf. 
assi^ed his reversion to two joint tenants 
Held : a request by one joint tenant was sufficient. 
— ^Lingen V, Payn (1617), J. Bridg. 128 ; 123 
E. R. 1250. 


300. Maintenance— -Action against obligee.] — 

Where deft, bound himself not to assist a oertmn 
person in any actions brought by him against 
pltf, I — Held : (1) the bond applied only to main- 
taining such person in his proper suits against 
pltf., & not to a case in wliich pltf. had sued deft. 

such person jointly, & deft. & such person had 
afterwards brought a writ of error ; (2) deft, 

might have boimd himself by express woi^s not 
to bring a writ of error, but the law would not 
imply such a term on such general words as those 
used. — ^L amb V, Thompson (1618), Hob. 304 ; 
Hut. 40 ; 80 E. R. 448. 

801. Bailiff’s returns of warrants — ^Executed 
within hundred.] — bond recited that pltf. was 
sheriff of S. & had made T. his bailiff of the hundred 
of B. Condition that if he should execute his 
office, etc., & make true returns of all warrants 
directed to him, then, etc. : — Held : though the 
words of the condition were general, to make 
return of all warrants directed to him, they must 
be taken to moan only such warrants as were to 
be executed within the hundred of which he was 
made bailiff. — Stoughton v. Day (1647), Aleyn, 
10; Sty. 18; 82 E. R. 887. 

Anyiotaiions : — €onsd. Arllugtou v. Merricke (1672), 2 

Saund. 411. Distd. Woslon r. Mason, Weston v. Chapman 

(1765), 3 Barr. 1725. Consd. Wright v. Kussell (1774), 

3 Wilfl. 530 ; Barclay v. Luca>H (1784), 1 Term Kep. 291, n. 

302. Friendly society committee — Split in society 
— Two committees.] — ^By one of the original rules 
of a friendly society it was ordered that the meet- 
ings should be held at a certain public-house, & 
the club box, containing the society’s money, 
securities, etc., was deposited in the hands of 
deft., the master of the inn, who entered into a 
bond to the clerk of the peace, with condition that 
he, his heirs, etc., would at any time thereafter, 
when required to do so by a majority of the 
society at one of their annual, or quarterly meet- 
ings, or by their committee for the time being, 
return & deliver to the committee for the time 
being of the society, for the use of tlie society, the 
society’s box, & all their securities, etc., which 
should have been deposited therein, or otherwise 
delivered to deft, for the use of the society, un- 
injured, & in the some manner, plight, Ac condition 
that same were, or should be in, when so delivered 
to him, etc., Ac likewise would render a just Ac true 
account according to the rules, orders Ac regulations 
of the society, & of 33 Geo. 3, c. 54. All the 
members of the society, except twenty-seven or 
twenty-eight, who continued to assemble at the 
old house, Ac appoinf/cd a second committee out 
of tlieir number, removed their meetings to another 
inn, in pursuance of a resolution earned by them 
at an extraordinary general meeting, convened at 
the first house by the legally appointed committee 
for the time being, Ac of which six days’ public 
notice had been given, but deft, refused to deliver 
up the box to the same committee, who had made 
a formal requisition of it, broke it open, Ac took 
out the contents. In an action against him on 
the bond for the non-delivery : — Held : • he had 
committed a breach in refusing to deliver up the 
box, etc., to the committee, for the time being, 
who were, in the circumstances, authorised in 
demanding it, Ac the last words of the condition 
were not to be connected with their demand. — 
Wyberuii V, Ain ley (1824), M‘Cle. 669 ; 148 

E. R. 280. 

308. Termination of liability — Specific notice.] — 

A bond given to secure an account contained a 
revision that a month’s notice in siting might 
e given by the obligors, “ or their respective 
representatives,” in order to determine the 
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liability. Notice of the death of an obligor was 
given by his exor. to the holders of the bond, but 
no special notice was given to determine the 
liability, of which the exor. was wholly unaware : — 
Held : the word “ representatives ** included 
“ legal personal representatives,*’ & as the special 
notice contemplated by the bond had not been 


given, the estate of the deceased obligor was 
liable for his contribution under the bond . — Re 
SiLVBSTEa, Midland Ry. Co. v. Silvester, [1896] 
1 Oh. 573 ; 64 L. J. Oh. 390 ; 72 L. T. 283 ; 43 
W. R. 443 ; 39 Sol. Jo. 333 ; 13 R. 448. 

AnnotaUon : — ^Bsld. Re Craoe, Balfour v. Oraoo, [1902] 1 Oh. 
733. 


Part VI. — Operation and Incidents. 


Sect. 1. --NATURE OF OBUGATION. 

Sub-sect. 1. — In General. 

804. Trust.] — mother gave a bond to her son, 
conditioned to surrender a copyhold estate to 
him, of which she was heir ; — Held : she was a 
trustee for her son.- — Alison’s Case (1723), 9 
Mod. Rep. 62 ; 88 E. R. 317. 

305. ** Debt ” — Common Law Procedure Act, 
1864 (c. 125).] — D., having induced C. to sue J., 
gave C. a bond for £200, conditioned for payment 
to J. of such costs as C. should be liable to pay in 
case he should be defeated in such suit. A non- 
suit was entered in the action, & the costs of J. 
were taxed at £199 Is, lOd. : — Held : the bond was 
a mere covenant of indemnity, & the penalty 
therein named, being for an unliquidated amount, 
did not constitute a “ debt ” within ss. 61, 64, of 
the Act, so that it might be attached by J. — 
.Johnson v. Diamond (1855), 11 Kxch. 73 ; 24 
L. J. Ex. 217 ; 25 L. T. O. 8, 85 ; 1 .Tur. N. 8. 
938 ; 3 W. K. 407 ; 3 C. L. R. 1010 ; 156 E. K. 
750 ; subsequent proceedings, 1 1 Exch. 431. 

Terms creating obligation.] — See Pait III., 
Sect. 1, ante. 

306. Bond to Crown under 33 Hen. 8, c. 39.] — 

By a bond given to the Crown under the above 
Act all the lands of the obligor are bound from its 
date, & as such bond is a voluntary act, the obligor 
cannot by mortgaging any portion of his lands, 
oven under a power of appointment contained in 
a deed prior to the bond, render them free from 
liability under an extent subsequently issued on 
the bond. — Ellis v, R. (1851), 6 Exch. 921 ; 20 
I.. .T. Ex. 348 ; 18 L. T. O. S. 7 ; 15 Jur. 917 ; 155 
E. R. 820, Ex. Ch. ; ajfg,, R. v, Ellis (1849), 4 
Exch. 652. 


Sub-sect. 2. -SPECiAi/n Debt. 

See, now. Conveyancing & T^aw of J^roi)erty 
Act, 1881 (c. 41), s. 59. 

307. Whether heir bound.] — ^A grant by A. of 
an annuity to B. & his heirs for thirty years to 
commence at A.’s death, binds A.’s heir, & so it 
is of an obligation to be paid forty years ^ter. — 
Clotworthy v, Clotwobthy (1629), Het. 137 ; 
Cro. Car. 436 ; 124 E. R. 404 ; sub nom, Tewkley 
V, Clothworker, Litt. 246. 

308. .] — ^\^ere a bond was entered into 

in £1.600 to perform covenants in an indenture 
for payment of £77 a yeai* until £1,100 was paid : — 
Held: the £1,100 & interest ought to be paid by 

PART VI. SECT. 1, SUB-SECT. 1. 

804 i. Trust.] — W. gave his wife M. 
a bond oonditionod that hlB exors. 

Bhould make oertain payments to M., 

& bound himself to mako full pro- 
vision for her ” In his will : & in the 
event of his not making a will ** this ** 
should ** be full authority ** to his 
exors. to make suoh payments. The 
obligation was to be null 8c void on 


the heir of the obligor. — Wake v. Callby (1662), 
1 Rep. Ch. 201 ; 21 E. R. 550. 

309. .] — Exoi’s. are bound by their testa- 

tor’s bond, though they be not named, but the 
heir is not bound unless the bond is expressed 
to bind him. — Hunt v. Swain (1665), 1 Keb. 890 ; 
1 Lev. 166 ; 1 Sid. 248 ; T. Rayni. 127 ; 83 E. R. 
1303. 

Annotation : — Befd. Jackson v, Pcsked (1813), 1 M. &; 8. 234. 

310. .] — ^An assumpsit is not maintainable 

against an heir on a promise to pay money due 
upon the bond of his ancestor, unless the heir 
was expressly bound in the bond. — Barber v. 
Fox (1671), 2 Saund. 136 ; 1 Vent. 159 ; 2 Keb. 
836 ; 85 E. R. 860. 

Annotations: — Consd. Jackson v. Pesked (1813), I M. & 8. 
234. Distd. Lee v. Muggeridge (1813), 6 Taimt. 36. 
Befd. Llversidgo v. Broadbelt (IH-Ob), 28 L. J. Ex. 332 
Mentd. stream v. Seyer (1696), 1 Ld. llaym. Ill ; Crouther 
V. Oldfcild (1706), 1 Salk. 364 ; Loyd v. Lee (1718), 1 Stra. 
94 ; Morton v. Bum (1837), 7 Ad. & El. 19 ; England t>. 
Davidson (1840), 9 L. J. Q. H. 287. 

311. .] — If one binds himself & his heirs, 

the heir’s lands are chargeable as he is teire 
tenant, & not as heir. — ^Anon. (1700), 12 Mod, Rop. 
404 ; 88 E. R. 1410. 

312. .] — ^Where a man gives a bond for 

himself “ & fiis heirs,” the obligee is entitled to 
priority, in respect of the real estate, over creditors 
oy specialty, in which the “ heirs ” are not bound. — 
Jenkins v. Robertson (1853), 1 Eq. Rep. 123; 
22 L. .T. Ch. 874 ; 1 W. R. 298 ; sul) nom, Rich- 
ardson V. .Jenkins, 1 Drew. 477; 17 .Fur. 446 ; 
subsequent proeeedings (1854), 2 Drew. 351. 
Annotaiio7i : — Mentd. Holland v. Holland (1869), 4 Ch. App^ 

450, n. 

313. .J — T., the heir-at-law & exor. of a 

bond debtor, entei*ed into possession of his real 
estates, & admitted assets & died, before 1833, 
having devised his real estates to A., whom he 
appointed extrix. A. paid interest on the bond 
up to her death in 1834, interest was afterwards 
paid by her exors. Ui)on a bill filed within 
twenty years after the death of A., seeking pay- 
ment of the bond out of the real estat.es of T. 
& A.: — Held: (1) the debt was the pemonal 
debt, but not the specialty debt of T., & tlie 
creditors were not entitled to have it paid out 
of his real estates ; (2) the debt was not the debt 
of A., unless by reason of her devastatni, the 
remedy for which was barred by Stat. Limitations. — 
Thorne v, Kerr (1855), 2 K. &. .T. 54 ; 25 L. J. Ch. 
67 ; 26 L. T. O. 8. 233 ; 2 Jur. N. S. 322 ? 4 W. R. 
131 ; 69 E. R. 691. 

Annotatiom : — Distd. Rc Baker, Collins v. Rhodes, Rc Seaman, 

obligor’s (loath, cannot be enforced 
against the obligor’s lands. — A nukrson 
V. Paink (1867), 14 Gr. 110.— CAN. 

307 ii. . J — An obligor bound liim- 

sclf & his heirs for the mainteuanoe of 
B. ; —Held : the bond, although naming 
the heir, was not a charge on real estate. 
— ^MoLellan V. MoLkllan (1870), 1 
R. & G. 80.— CAN. 


the exors. making the specified pay- 
ments : — Held : the bond could not 
be regarded as a declaration of trust. — 
Glass v. Burt (1884), 8 O. R. 391.— 

CAN. 

PART VI. SECT. 1, SUB-SECT. 2. 

807 i. Whether heir bmind, ] — bond 
purporting to bind the obligor & his 
heirs, 8c payable 6 months after tho 
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Sect 1. — Nature of obligation: Sub-sects, 2 3. 

Sect 2. ] 

Ithodet* r. Wish (1881)* 20 Ch. D. 230. FoUd. Jie Gale* 
Blako V. Qalo <1883)* 22 Ch. J). 820. Oonsd. Marsdeu, 
Bowdon V. Laylaiid* Gibbs v. Lavland (1884), 26 Ch. D. 
783 ; Ke Hyatt* Bowles v. Hyatt (J888), 38 Ch. D. 609 ; 
Larons v, Wannoll, [1907] 2 K. B. 360 ; Re Blow, St. Bar- 
tholomew’s Hospital V Caiiibdeu, (1914] 1 Ch. 233. 


Sub-sect. 3. — Merger. 

See, generally, Contract ; Mortgage. 

814. Of simple contract debt.] — To assumpsit 
deft, may plead a bond given lot' the recovery, 
for the bond determines tl)c contract. — .Acton v. 
Symon (1035), Cro. Car. 414 ; 79 E. K. 9«0. 

315. Collateral agreement.] — Pltf. brought 

an action on a special agreement entered into 
by deft., whose brother was in piison. The 
agreement given in evidtmee upon the opening of 
the cause was only verbal, that pltf. should en- 
deavour to procure deft.’s brother a pardon, 
& that in consideration deft, should give pltf. 
£1,000 if he succeeded, & what his labour was 
worth if he should not. Deft, produced a bond 
of £2,000 in evidence, with condition that deft, 
should give pltf. & H. £1,000 if the pardon should 
be procured in six months. The bond was after- 
wards cancelled, but it was contended that it 
drowned the fii*st agreement : — Held : pltf. might 
give further evidence that tlic intent of the bond 
was only to reduce one part of the agreement- into 
writing, as it was tlic chief, & bring H. to witness 
that. — Brown v. Hatch (1729), 1 Bam. K. B. 
321 ; 94 E. R. 218. 

316. .] — In the case of a bond 

given by one of several joint debtoi*s, the legal 
effect of which is to merge the simple contract 
debt :—Qu. : whether this effect can be con- 
trolled by the parties agreeing bv a separate 
instrument that such bond shall be deemed a 
collateral security only, & that all remedies shall 
remain for the simple contract debt as if the bond 
had not been taken. — Owen v, Homan (1861), 
3 Mac. & G. 378 ; 20 1.. J. Ch. 314 ; 18 L. T. O. S. 
45 ; 15 Jur. 339 ; 42 E. R. 307, L. C. ; affd. on 
different grounds (1853), 4 H. L. Cas. 997, H. L. 
Annotaiirms : — Mentd. Newton r. Chorlton (1853), 2 Drew'. 

333 ; North Insce. v. Lloyd (18.54), 10 Exch. 523 ; 

iJaviea v. Stainbank (1855), 6 Be G. M. & G. 679 ; Price v. 
Barker (1855), 4 E. & B. 760 ; Garduer r. Chapman (1860), 

6 Jur. N. H. 1254 ; W’ay v, Hearn (1862), 11 C. B. N. S, 
774 ; Lee v, Jones (1864), 17 O. B. N. S. 482 ; Bateson v. 
Gosling (1871), L. B. 7 C. 1*. 9 ; Oriental Financial Coii)a. 
i>. Overend, Gurney (1871), 7 Ch. App. 142; Muir v. 
Crawford (1876), L. B. 2 Sc. & Div. 456 ; Duncan, Fox v. 
North & South Wales Bank (1880), 6 App. CUis. 1 ; Bouse v, 
Bradford Banking Co., 11894] 2 Ch. 32 ; Nicholas v. 
Bidley, 11904] 1 Ch. 192 ; Viola v. Anglo-American Cold 
Storage Co., [1912] 2 Ch. 300. 

317. Intention of parties.] — bond or 

covenant given to secure an existing debt, irre- 
spectively of the intention of the parties, operates 
in law as a merger of the remedy on the simple 
contract. — Price v. Moulton (1851), 10 C. B. 501 ; 
20 L. J. C. P. 102; 15 Jur. 228; 138 E. R. 
222. 

Annedaiions : — Cozufd. Boaler v. Mayor (1865), 19 C. B. N. S. 
76 ; Stamps Comr. r. Hope, [1891 j A. C. 476. Retd. West- 
morland Gi*eeu & Blue Slate Co. v. FelJdcn (1891 ), 60 L. J. Ch. 
680 ; W'^egg-ProBser V. Evans (1894), 63 L. J. Q. B. 728. 

318. Sums due or to become due — Pay- 

ment after notice.] — Deft, opened an account 
with a banking co. in July, 1834, & in Oct., together 
with a surety, signed & delivered to the managing 
directors of the co. a bond, reciting that certain 
title deeds had been deposited with the co., & 
conditioned for payment by the obligors to the 
co., at the expiration of a three calender months* 


notice, all such sums of money not exceeding 
£5,000 as should at the time of the demand be 
duo & owing to the co. in respect of advances 
already made or thereafter to be made by the 
co. for or on account of deft., together with interest 
etc. : — Held : the co. were not precluded by the 
bond from suing deft, in assumpsit — ^Holmes v. 
Bell (1841), 3 Man. & G. 213 ; 3 Scott, N. R. 479 ; 
133 E. R. 1120. 

Annotatims : — Apld. Norfolk By. Co. v, M’Namara (1849)* 

3 Exch. 628. Distd. Price v, Moulton (1851), 10 C. B. 561. 
Befd. Bingham v. Corbitt (1863), 11 W. B. 232 ; Chetwynd 
V. Allen, il899J 1 Ch. 353. 

319. .] — Deft, being indebted 

to pltfs. on simple contract, executed, with 
sureties, a bond m the penal sum of £2,000, 
whereby, after reciting that pltfs. had agreed 
to give deft, time for payment of the debt then 
owing, & of such further sums as might after- 
wards become due, the condition was, that, if 
deft, should pay pltfs, the sum then due, & such 
further sums as might become due, or in case 
deft, should make default, & the sureties should, 
within one month after notice, pay pltfs. the sum 
due, not exceeding £1,000, or, if no notice should 
be given, the bond to bo void : — Held : no merger, 

& pltfs. might, notwithstanding the giving of 
such bond, recover the amount of the original 
debt in an indebitatus count for the carriage of 
goods. — Norfolk Ry. Co. v, M’NAMAitA (1849), 

3 Exch. 628 ; 154 E. R. 996. 

AnnotaiioHS : — Difltd. Price v. Moult,on (1851), 10 C. B. 561. 
B^d. Chetwynd v. Allen, [1899] 1 Ch. 353. 


Sect. 2.— UABBUTTY OF SEVERAL, JOINT, AND 
JOINT AND SEVERAL OBUGORS. 

320. Several — Joint claimants.] — Where joint 
claimants submit to an arbn., & enter into separate 
bonds to the opposite party, to abide by the award, 
if the award be that such joint claimants shall 
do an entire thing, each of them is bound for the 

erformance of the whole award, although their 
onds were several. — Hayes v. Hayes (1636), 
Oro. Car. 433 ; 79 E. R. 976. 

Annofations : — Reid. Lynch & Templeman r. Clemeneo 

(1700), 1 Lut. 571. Mentd. Thorp v. Thon) (1701), 

i2 Mod. Bop. 455 ; Ellctaon v. C^mmiius (1740), 2 Stra. 

1344. 

321. Drawn as joint by mistake.] — Relief 

was granted in equity, on an instrument which 
had been drawn by mistake as a joint bond, & 
in respect of which the remedy at law was gone, 
the nature of the transaction implying the obligee’s 
right to demand the consideration from the parties 
severally. — Bishop i;. Church (1751), 2 Ves. Sen. 
371 ; 28 E. R. 238, L. C. 

Annotatimm : — Consd. Devaynesc. Noble, Slcocli’n Cose (1816), 

I Mer. 629 ; Berceford v. Browning, Browning v. Bei’csford 

(1875), L. B. 20 Kq. 664. Refd. Bum v. Biini (1797), 

3 V(«3. 573 ; Ball v. Htorie (1823), 1 Sim. & St. 210. 

Mentd. Hoarc v. Contoncin (1779), 1 Bro. C, C. 27 ; 

Devaynew i’. Noble (1831), 2 Bubs. & M. 495 ; lircoman v. 

Lornafi (1851), 9 Hare. 109 ; Rc. Henley, Thurgood (1863)* 

II W. R. 1021 ; Middleton v. I’ollock, Ex p. Nngoe (1875), 

L. 11. 20 Eq. 29 ; Kinnaird v. Trollope (1889), 42 Cb. D. 

610. 

322. .] — ^A., B. & 0., who carried 

on business in partnership as A. & Co. & were 
indebted to X. in a large sum of money, gave t.o 
X. a bond, wliich was in the following form ; — 
“ Know all men etc., that we, A. & Go., are held 
& lirmly bound unto X.,” & was conditioned for 
payment by “A & Co.” to X. & was executed 
” A. & Co.” by A., but was not executed by B. or 
(k The intention was that each partner should 
be severally bound, but the bond was framed 
as a joint bond through mistake the ignorance 
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of the parties, & it was executed by A. merely 
because bis name stood drat in the ftrm, B. 
having died: — Held: B/s estate was severally 
liable to X., who was entitled to be admitted 
as a specialty creditor in the administration of 
B/s estate.-— B urn r. Burn (1798), 3 Ves. 673 ; 
30 E. B. 1162,L. 0. 

^nnotoiion .* — ^Beld. Ferguson v. Gibson (1872), 41 L. J. Ch. 

640. 

328 . Ourselves & each of us for him- 

self/*] — 0., D. & E. entered into a bond in £1,000 
each, in the following words : — ‘‘ for which we bind 
ourselves, & each of us for himself, for the whole 
& entire sum of £1,000 each.” The seal of C. had 
been torn from the bond ; — Held : the bond was 
several, & the seal of one of the obligors being 
taken away did not prevent the obligees from 
suing on it against D.— Collins v» Prosser (1823), 

1 B. & 0. 082 ; 3 Dow. & By. K. B. 112 ; 

1 L. .T. O. 8. K. B. 212 ; 107 E. R. 250. 

AnnoUdwns : — Refd. Lee v. Nixon (1834), 1 Ad. & El. 201. 

Mentd. Sorvaute v. James (1829), 5 Mon. & lly. K. B. 299 ; 

C^aldwell V. Parker (1860), 17 W. R. 055. 

324. Joint — Ourselves & each of us Jointly.**] 

— Three persons covenanted in the following 
words : — “ we bind ourselves and each of us 
jointly”: — Held: an action did not he against 
one alone, as the words “ each of us ” did not 
make the bond several, but only showed the intent 
of the partners that all should be bound. — ^A non. 
(1588), Moore, K. B. 260 ; 72 E. H. 567. 

325. Statute staple void for Informality.] — 

A statute staple by two obligors which is void 
as a statute for want of the requii*ed formalities, 
may be sued against one obligor, in an action of 
debt as on a bond. — ^A scue v, Holijng worth 
( 1597), Cro. Eliz. 514 ; 78 E. B. 791. 

Antwtaiions : — Mentd. Cabell v. Vaiiffhan (1670), 1 Haund. 

291 ; Brown v. nodgofl (1708), 1 Salk. 290 ; Abbot v. 

Smith (1774), 2 Win. Bl. 947 ; Scott r. Godwin (1797), 

1 Bos. & P. 67. 

326. Agreement to be bound.] — A,, B. & 

C. agreed to be bound in a bond to I)., by such a 
bond and in such a sum as should be agreed 
amongst them H eld : the bond must bo a 
joint bond, not a joint & several bond. — M alcot 
V. Dean (1614), 2 Bulst. 287 ; 1 Boll. Rep. 71 ; 
80 E. B. 1127. 

327. Death of Joint obligor — Absence of 

mistake or special agreement.] — A. & B. executed 


a joint bond to C., A. being principal, & B. surety. 
The principal died, leaving the surety surviving 
him.^ A decree having been made in a specialty 
creditor’s suit, in the usual form, against the estate 
of^ A. : — Held : in the absence of proof of any 
mistake having been made in the preparation of 
the bond, & of any contract between the parties 
to the bond,^ giving a right to the obligees to have 
the debt satisfied out of the separate assets of A., 
it could not be the foundation of a claim in equity 
against A.’s assets. — Richardson v, Horton 
(1843), 6 Beav. 185 ; 12 h, J. Ch. 333 ; 49 E. B. 
790. 

Annotations BeM. Richardsou v. Jenkins (1853), 1 Drew. 
477 : Other V. Iveson (1865), 3 Eq. Rep. 562. 

328. Joint & several — ** Us & either of us.*’] — 

Two persons bound themselves by the following 
words : — “ We bind us and either of us,” without 
saying jointly & severally: — Held: the bond was 
joint & several. — ^Anon. (1572), Ben. & D. 85 ; 
123 E. R. 294. 

329. “ Et uterque eorum.**] — If two per- 

sons bind themselves “ et uterque eorum ” in £00 
the bond is joint & several. — Hargraves v. 
Rogers (1004), Cro. Jac. 45 ; 79 E. B. 38. 
Annotation : — Mentd. Booth v. Johii'^oti (1703), 7 Mod. Bop. 

143. 

330. “ Themselves or any of them, their 

heirs, etc.** — Executed by two obligors.] — If two 

persons jointly seal & deliver a bond, in which 
they bind ‘‘ themselves, or any of them, their 
heii’s, exors., or either of their heirs, etc.” it is 
a joint & several bond, & not a joint bond only. — 
Hankinson Sandilaxjs (1013), Cro. Jac. 322 ; 
2 Bulst. 70 ; 79 K. K. 275 ; sub nom. ITapkinson 
V, Sandilands, 1 Brownl. 121. 

331 . Myself & my heirs, etc.** — 

Executed by three obligors.] — The words : — ” I 
bind myself & my heirs, exors., & administrators ” 
in a bond executed by three obligors, render the 
bond joint and several. — 8 aybr v, (’iiaytor 
(1099), l.ut. 095 ; 125 E. R. 304. 

Annotation: — Mentd. Abbot r. Smith (1774), 2 Wm. Bl. 
947. 

332 . “ Nos et quemlibet nostrum.**] — 

Where the first words of an obligation wei'e joint, 
but the latter words were, ” si de/cc rimus, volumus, 
etc,, quod currat super nos ei quemlibet nostrum ” : — ‘ 
Held: the obligation was joint A: several. — Rogers 


PART VI. SECT. 2. 

a. Several — “ Ourselves <£• each of 

<{' eachof onr heirs.'*] — A boud, We, 

O., ,1. H., ai’o jointly & severally hold 

& firmly bound, in the several T>eual 
Hums of money horolnaf U^r inentloiiod, 
that is to sav, t,ho said G. in £3,000, the 
said J. in £500, the said H. in £500, 
for which several payments, etc., we 
& each of ns bind ourselves, & each 
&. every one of our heirs, exors., & 
administrators,” etc. ; — Held : a several, 
not a joint, or joint & several, bond. — 
Essex Corpn. v. Bullock (1861), 11 
O. P. 323.— CAN. 

b. .]— A., B., C., & D. 

oxocntod a bond to E., the bond being 
in the following form : " Wo, A., B., 
C., & D., are held & firmly bound to 
E. in tho snm of £50 each, to bo paid 
to E.. to which payment wo hereby 
bind us, & each of us. our Sc each of 
our heirs, oxors., administratorB, & 
every of them ” : — Held: the bond was 
the separate bond of each obligor. — 
Armstronu V. Caiiii.l (1880), 6 L. R. Ir. 
440.— IR. 

c. /S. P. Armstrong V. Kelly (1881), 
16 I. L. T. Jo. 138.— IR. 

d. ** Severally <£• firmly held 

each in the sum of .**] — A bond recited 
that the parties were ” severally & 
firmly held ** each in the sum of : — 

J. — VOL. VII. 


Jlcld : tho bond was several, not “joint 
& several.” — L ondon & Lancashire 
Insurance Co. v. Hart (1912), 
Q. R. 43 S. C. 28.— CAN. 

e. .loint — General rule.] — TTnlobS 
othenviso agreed upon, tho liability of 
co-obligors is joint, not several. — 1)e 
I’AS s V. Colonial Government (1886), 
4 S. C. 383.— S. AF. 

f. “ Himself along unth 

the other.**] — Two parties granted 
separate letters, by wnich each bound 
himself “along with tho other”; — 
Held : tho obligation was joint, & not 
Joint &; several. — Alexander v. 8cott 
^m^), 6 Sh. (Ct. of Sess.) 150.— 

i ;. Or joint efr several — 

eniion of parties.y — ^Wliere money 
was lent on credit given by two 
persons, who passed a johit bond for 
it, tho instrument was joint & several, 
according to what appeared to have 
been tho intention of the parties. — 
O’Leary i;, Purcell (1841), 3 1. Eq. R. 
329. — IR. 

h. Non-execution by one 

obligor.] — The condition of a bond 
recited that five persons named as 
obligors had agreed to secure the 
payment of a sum* of money to pltf. ; 
one of the persons named did not 
execute the bond: — Held: (1) it was 


tho joint bond of the obligors who 
executed It: (2) tho omission of one 
of tho persons named in tho bond to 
execute it did not render it merely 
the several bond of each obligor who 
did. “Keator V. Scovil (1848), 3 
Kerr. 647.— CAN. 

1 ^, lielcase of some joint 

obligors.] — Deft, with others signed a 
bond to a bank. Tho majority of tho 
bondsmen, under an agreement with 
the bank, took policies in an insnranoo 
CO. to provide for payment of tho 
amoimts severally secured by them, & 
assigned their interest to the bank. 
Their liability upon the bond was 
thereupon released. Deft, also took 
a policy, but did not assign it : — Held : 
deft, was liable on the bond. — Mare 
t>. Whitkway (1900), 8 Niid, L. H. 
384.— NFLD. 

1. Joifd several — “ Ourselves 

<(.' each of us by himself .**] — A bond 
stated that sureties were jointly & 
severally held & jointly bound, instead 
of firmly bound, & “ wo bind ourselves 
& each of us by himself,” instead of 
binds himself ; — Held : it was un- 
certain whether it could bo properly 
construed as a joint & several bond. — 
Jamieson r, London & Canadian 
Loan & Agency Co, (1899), 18 P. R. 
413.— CAN. 


O 
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Boistds. 


Sect, 2 . — Liability of aeveralf joints and joint and 
several obligors. Sec t. 3.] 

V. Danvers (1673), 1 I^eemTB:. B. 127 ; 1 Mod. Rep. 
166; 89E. B. 93. 

888. “Nos et utrumque nostrum.”] — 

The words, “ dbliganvus nos ct utrunKfue nostrum ** 
in a bond, make it joint and severed. — Robinson 

Waiter (1703), 7 Mod. Rep. 163 ; 1 Salk. 393 ; 
87E. R. 1169. 

jinwotottojw V. Tyndall (1888), 13 App. Cas. 

263. Mentd. Hopkinson v. Lee (1845), 6 Q. B. 964. 

884. “ They or either of them^ their 

heirs, etc.’*] — ^E.^ & F. entered into a bond, of 
which the^ condition was, that if they or either of 
them, their or either of their heirs, etc., duly paid 
an annuity to B. for his life in manner following, 
viz., one moiety thereof by E. during her life, 
& the other moiety thereof by P., his exors. or 
administrators, during the life of E., & after the 
death of E., the whole by P., his heirs, exors., 
or administrators, during the life of B., then the 
bond should be void : — Meld : the liability under 
the bond was joint & several, & F. having failed, 
after the death of E., in paying the annuity, the 
estate of E. was liable on his default. — Church v. 
King (1836), 2 My. & Or. 220 ; 40 E. R. 624. 

335 . Obligors “ jointly ” & their heirs, 

etc., “ respectively.”]— Three obligors bound them- 
selves “ jointly,” &. their heirs, etc., ” respectively,” 
to pay by a bond, which was conditioned to be 
void, if they or either of them, their or either 
of their heirs, paid ; — Meld : it was a joint & several 
obligation, one having died, his assets were 
hable.—TiPPiNs v. Coates (1863), 18 Beav. 401 ; 
52 E. R. 158. 

AnTwtation Reid. Levy v. Sale (1877), 37 L. T. 709. 

^6. Bond drawn as Joint— By mistake.]— 

" , ^^<i®sinan, ignorant of the nature of a bond, 
filled up one from A. & B. to C., in which the 
obligors were only jointly bound. One of them 
being dead, the question arose, whether the sur- 
'^vor was answerable for the whole money ; — 
Meld : the ct. would relieve upon the mistake. — 
SmpsoN v. Vaughan (1739), 2 Atk. 31 ; 20 E. R. 

Xj« Oa 

Mentd. Thoro^ jackson (1837), 2 Y. & C. Ex. 

K^irnby (1846), 16 L. J. Q. B. 156 ; Morgan's 
Patent Anchor Co. v. Morgan (1876), 35 L. T. 811. 

— T - — ^ — Wliere the intention 
of the parties is to make a bond joint and several, 
& such intention appears on the face of the bond, 
the ct. treat it as a joint & several bond, 
although it is only joint in form . — Ex p, Symonds 
(1'7S6), 1 Cox, Eq. Cas. 200 ; 29 E. R. 1128, L. 0. 

338 , - Intention of parties.] — A joint 

^^y.be treated as joint & several in equity, 
if the parties appear to have intended it to be so. — 


Thomas v. Frazer (1797), 3 Ves. 399 ; 30 E. R. 
1074, L. 0. 


Sect. 3.— ESTOPPEL OF PARTIES BY RECITALS. 

889. Obligor — Statement of fact.] — The obli- 
gor of a bond is estopped from denying the truth 
of the facts in the recital. — ^H art v. Buckminster 
( 1648), Aleyn, 62 ; Sty. 103 ; 82 E. R, 912. 
Annotation: — ^Reld. Shelley v. Wright (1737), Wllles, 9. 

840. .] — A party executing a deed 

Is estopped, by the recital of a particular fact 
in that deed, from denying such fact. 

Where it was recited in the condition of a bond 
that the obligor had received sums of money for 
the obligee, which he had not brought to account 
but acknowledged that a balance was due to the 
obligee : — Meld : the obligor was estopped from 
saying that he had not received any money for 
the use of the obligee. — Shelley v. Wright 
(1737), Willes, 9 ; 125 E. R. 1029. 

Annot^i(yii8 Conid. Hill v. Manoheeter & Salford Water > 

works Co. (1831), 2 B. & Ad. 544. Apld. Bringloe v. 

Goodson (1839), 6 Biog. N. C. 738. Reid. Lainson v. 

Tremere (1834), 1 Ad. & El. 792. 

841. .] — ^Whero a distinct state- 

ment of a particular fact is made in the recital 
of a bond, & a contract is made with reference to 
that recital, it is not, as between the parties to 
the instrument, & in an action upon it, competent 
to the party bound to deny the recital ; but a 
party to an instrument is not estopped, in an 
action by the other party, not founded on the 
deed, & wholly collateral to it, from disputing 
the facts so admitted ; but evidence of the cir- 
cumstances in which such admission was made, 
is receivable to show that the admission was in- 
considerately made, & is not entitled to weight 
as a proof of the fact it is used to establish. — 
Carpenter v. Buller (1841), 8 M. <fc W. 200 ; 
10 L. J. Ex. 393 ; 151 E. R. 1013. 

AnTwtaiiims : — Consd. Carter v. Carter (1857), 3 K. & J. 617 ; 

It'rasor r. Pendlobury (1861), 31 L. J. C. P. 1 ; Re SiiapHou, 

Ex p. Morgan (1876), 2 Ch. 1). 72. Re!d. Young v. Rain- 

cook (1849), 7 C. B. 310 ; Stronghillr. Buck (1850). 14 Q. B. 

781 ; Wiles V. Woodward (1850), 5 Exch. 557 ; 8. E. Ry. Co. 

V. Warton (1861), 6 H. & N. 620 ; Re Foster, Bornato v. 

Foster, [1920] 3 K. B. 306. 

342. Written obligation to pay.] — The 

obligor of a bond conditioned for payment of all 
sums for which A. stands bound by deed to B., 
is estopped from pleading that A. was never 
bound by any deed to B. — Bainspord v. Smith 
(1660), 2 Dyer, 196 a ; 73 E. R. 432. 

Annotations : — Rttd. Willoughby v. Brook (1600), Cro. Ellz. 

756 ; Cullingsworth's Case (1610), Godb. 177. 

348. .] — In debt on an obligation, 

which was indorsed that if the obligor should pay 
all the sums wliich he was obliged to pay by his 


u "'j’TTi T, y o thereby hecom 
hound, J — Defender & another becaiu 
bound by an obligation in these terms 

We hereby become bound " : j 
being expressly understood. In a 
action for implement in solidum of th 
obligation, on the »ound that it wa 
an obligation ad factum preesiandw 
inferring a conjunct & several liability 
— Held : the obligation was ad factw 
proRBlandum. — Darlington v, Gka' 
(mg), 15 Sh. (Ct. of Sess.) 197.- 
SOOT. 

n. - — -Throe parties grante* 
to a bank a cash-credit bond In th 
wuol stylo for £400 on an account t 
be operated on by one of their number 
In a Question with one of the co 
obligants ; — Held : the oo-obligau 
was liable for the whole acoount up t< 
the stipulated amount of the credit.— 
Sbddwj V- Williamson (1863), ] 
Maeph. (Ct. of Sess.) 228. — SOOT. 


PART VI. SECT, 8. 

339 i. Obligor — Statement of fact — 
Anumnt of consideration received .] — 
Where suit was brought upon two 
bonds executed by deft, for the 
principal & interest reserved, the 
bonds ooutalned a statement that the 
prinolpal had been borrowed & re- 
ceived In cash ; — Held : it was open 
to deft, to show by evidence that only 
a portion of the principal sum had 
been received by him. — Z amindab 
Strimatu Qaurevallaba Rama- 

OHANDUA VkLLIA BOMAYA NAVIK 1?. 
ViRAPPA CnKTTi (1864), 2 Mad. 174. 
— IND. 

889 ii. .] — Oral evi- 

dence is admissible to prove that 
oonsideration has not been paid at all 
or in full, notwithstanding the recital 
in the bond that full consideration has 
been paid. — W albb Mahomed v. 


Kumur Ali (1867), 7 W. It. 428.— 

IND. 


p. — — Property in goods seised 
on execution — Indemnity to sheriff .] — 
A sheriff, lioldlng executions against 
deft., took from him a bond reciting 
that the sheriff had seized deft.*s goods, 
& indemnify ing the sheriff “ against 
any loss, damage, or liability, which 
may bo incurred by reason of the 
execution, wrongful execution, or non- 
oxeoution of the said writ." The 
sheriff was informed by deft, that the 
goods belonged to G., but sold them 
contrary to deft.'s wish. G. brought 
trover against the sheriff & recovered 
the value of the goods. The sheriff 
then sued deft, on his bond : — Held : 
deft, was not estopped by the recital 
from denying his property In the goods. 
— CX»BB£TT V, UOPKIBK (1862), 9 

U. 0. R. 479.— CAN. 
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several written obligations, the obligation should 
be void, deft, said he had not made any written 
obligations by wliich he was obliged to pay any 
sum : — Held : no plea, because repugnant to the 
condition, & he was estopped from speaking against 
its purport. — ^A non. (1601), Ben. & D. 28 ; 123 
E. K. 247. 

844. Existence of lease.] — In debt on an 

obligation, the condition of which was that whereas 
,T., claimed to have a lease for years of the manor 
of D., made & granted to him by W., if deft, left 
without damage pltf. etc., then etc. deft, pleaded 
that J., had not any such lease : — Held : by the 
recital deft, was estopped from saying there was 
no such lease. — Branthwait’s Case (1584), 3 
Leon. 118 ; 74 E. R. 678. 

846. Execution of lease.] — Debt on bond 

conditioned for the performance by R. of all the 
covenants on his part mentioned in a certain 
indenture bearing even date with the bond, made 
or expressed to be made between pltf. &- R. Plea 
that before the execution of the bond it was agreed 
that pltf. should grant to R. a lease under certain 
covenants, & that deft, should enter into a bond as 
surety for performance of those covenants, that 
deft, did enter into the bond on which the action 
was brought, & that the indenture mentioned in 
the condition thereof was the lease so agreed upon 

no other, but that the lease never was executed : 
— Held : deft, was estopped by the coTidition of 
the bond from pleading the plea. — Hosier v, 
Searlb (1800), 2 Bos. ^ P, 299 ; 120 E. R. 
1292. 

AnnotcUum : — Refd. Lainson v. Tromoro (1834), 1 Ad. & 

El. 792. 

340 . Actions pending.] — If a bond recites 

that “ there are divers suit in Banco Regis,” the 
obligor is estopped from pleading that tliere are 
no suits there. — WiLLoucniBY v. Brook (1000), 
Oro. Eliz. 760 ; 78 E. R. 988. 

Annotation : — Refd. Slicllry r. V\'rlgl»t (1737), Willes, 9. 

347. Payment of rent reserved — No interest 

in land demised.] — In debt on bond conditioned 
for payment of rent reserved upon a demise accord- 
ing to certain articles, deft, is estoj^ped from saying 
he had not acquired any interest, in t.he land demised 
by the articles. — Stroud v. Winus (1590), Poph. 
114; Pro. Eliz. 302 ; 79 E. R. 1221. 

Antatfations : — Refd. 1 'aimer v. Ekiiis (1728), 2 Htra. 817; 

Lainson v. Treuiere (1834), 1 Ad. & El. 792. 

348. To give all goods devised by father- 

No goods devised.] — If one be bound in an obliga- 
tion, that he will give to J. all the goods which 
were devised to him by his father, in debt brought 
ujjon such an obligation, deft, cannot plead that 
he had not any goods devised to him, for the bond 
shall conclude liirn from saying the contrary. — 
CULLINCIWORTU’S CASE (1010), Oodb. 177; 78 

E. R. 107. 

349 . Conveyance of copyhold land — Lands 

not copyhold.] — In debt on a bond conditioned to 
convey copyhold land, the obligor is estopped from 
saying that the lands are not copyhold. — K arne 
V, PRYTIIER (1016), Cro. .Tac. .375 ; 79 E. R. 320. 

860. To enfeoff party of all lands in 

specified place — No lands there.] — Where the con- 
dition is general, as to enfeoff one of all his lands 
in D., the obligor may say tliat he has no lands 
there. — P aine v. SHELTROPrE (1047), Aleyn, 13; 
82 E. R. 889. 

351 , Obligor & wife — Obligor not married.] 

— Whore the condition of a bond is if deft. & his 
wife shall appear on such a day at the Palace Ct., 
it is not a good performance that deft, appeared 
himself, though be was not married at the time 
of the obligation or ever afterwards, since he is 


estopped from denying that he had a wife. — ^P ainb 
V, Sheltroppe (1047), Aleyn, 13 ; 82 E. R. 889. 

352, Release of lands by stranger — No 

right of stranger to lands.] — If the condition of a 
bond be, that the obligor shall procure a stranger 
to release all the right which he has, or pretends 
to have, in certain lands, the obligor must at liis 
peril procure such stranger to make a release 
de facto, though he has no right. — D oughty v. 
Neal (1669), 1 Saund. 216 ; 2 Keb. 471 ; 85 E. R. 
220 . 

Annotations : — Refd. Acherley v. Vernon (1739), Wlllos, 153 ; 
Edwards V. Brown (1829), 3 Y. & ,1. 423. Mentd. Hughes 
V. Humphreys (1827), 6 B. & C. 680. 

353. Custom of court — No custom.] — 

Debt upon an obligation the condition was that 
if deft., who was arrested upon a latitat, should 
appear such a day ad respondendum .T. secundum 
con^ueludinem curicp, etc,, then it should be void. 
Deft, pleaded that there was no such custom, etc. : 
— Qu. : whether deft, was estopped from saying 
there was no such custom, contrary to the condi- 
tion of the bond. — F orth v. Walker (1073), 1 
Froom. K. B. 100 ; 89 E. R. 74 ; sub nom, Foorth 
V, Walker, 3 Keb. 100, 181. 

364. To pay legacy devised by will — 

Revocation before death.] — A bond given after the 
death of J. to pay a legacy devised by the will 
of J. cannot be met by a plea that though .1. did 
leave such a legacy by liis last will, he revoked that 
will & left nothing to pltf. Even if the bond were 
before deatli of . 1 . deft, has undeiiaken & must 
pay it at his peril. — B ackwel v. BaRd.tew (1074), 
3 Keb. 303 ; 1 Mod. Rep. 113 ; 84 E. R. 734. 

355 . To take obligor as apprentice — 

Whether compelled to take.] — If the consideration 
of a bond appears by the condition to be that the 
obligee should take the obligor apprentice, & the 
condition recites that he had consented so to do, 
the obhgor cannot object in avoidance of the bond 
that the obligee was not compellable to takti him. — 
Chesman V, Nainby (1727), 2 Ld. Raym. 14.60; 

2 8 tra. 739; 92 E. R. 447; ajfd. 1 Rro. Pari. 
Cas. 234, II. L. 

Annotations: — Consd. Low v. Pcorn (J770), Wilni. 364 ; 
NichoUs r. StreUon (1847), 11 Jur. 1U08. Reid. ITice v, 
Orcon (1847), 16 M. & W. 346. Mentd. C’lorkc w Comer 
(1734), Lee temp. Hard, 53 ; Young v. TimmiiiB (1831), 

1 C^r. & J. 331 ; HiU'lieoek r. Coker (1837), 6 Ad. & El. ‘ 
438 ; Malian r. May (1843), 11 M. W. 653 ; Greicn »\ 
Price (1845), 13 M. & W. 695 ; Maxim Nowleufelt liims & 
Ammuuitiou Co. r. Nordenfelt, 11893J 1 Ch. 630 ; Dowden 
V. Took, [1904] 1 K. B. 45 ; EaatcK e. Kuhh, 11914] 1 Ch. 
468. 

356. Allowance out of personal estate — 

Insufficient estate.] — Debt on bond given by deft, 
on liis marriage, witli condition that ho would 
permit Ids intended wife either during the marriage 
or by will to dispose of £50 out of his personal 
c.st/ate. Plea, that deft, had not prevented his 
wife disposing of that sum. Replication, setting 
forth a particular disposition of the money by 
the wife, &- a request on deft, to pay, & a refusal 
by him. Rejoinder, that deft, had not any per- 
sonal estate out of which he could pay the £50 : — 
Held : the rejoinder wa.s ill, because deft, was 
estopped by the condition of the bond froui saying 
he had not sufficient estate. — C ohhens v. Cossens 
( 1737), Willes, 25 ; 125 E. R. 1037. 

357. Amount of rent reserved.] — In an 

action upon a bond conditioned for iiayment^ of 
the rent of certain premises, recited in tlio condition 
to be demised by indenture at a rent of £170, 
deft, cannot plead tliat the indenture mentioned 
in the condition was an indenture by which a 
rent of £140 was reserved, & that such less rent 
has been paid, because that is virtu^y a denial 
that any such lease as that recited in the bond 

o2 



196 


Bonds. 


Sect,S. — Estoppel of pariieahyreeUdlB* Part VIL 

Sect. 1 : Sub-sect^ 1,] 

existed. — Lainson v. ItodEBB (1834), 1 Ad. 

& El. 792 ; 3 Nev. & M. K. B. 603 ; 4 L. .T. K. B. 
207; llOE. B. 1410. 

Jnno/fffujfts :—Consd. Bowman i\ Taylor (18Sp, 2 Ad. 

&: El. 278 ; Carpenter v. Biiller (1841), 8 M. W. 209 ; 

Yomiff v. Bainoock (1849). 7 C. B. 310 ; Carter r. Carter 

(1867). 3 K. & J. 017. tteid. Smith r. Oehome (1867), 

0 H. L. Con. 376 . 

35 g, Duties of Income tax collector,] — 

In a bond given as a security for the due per- 
formance by Ij. of his office of collector of income 
tax, it was recited that L. had been duly appointed ! 
collector for the year ending Apr. 5, 1847, & that j 
duplicates of the assessments & a warrant for ^ 
collecting same had been delivered to him. An * 
action having been brought for default by J. in J 
non-payment of sums received by him as such ^ 
coUector, the jury found a verdict for pltfs., 
subject to a case, which stated that J. having been 
nominated & apxiointed in the usual manner, 
collected several sums which had been assessed ] 
under Schedules A & I) for the year ending Apr. 5, ^ 

1847, that as to the sums collected by him under ^ 
Schedule A duplicates of assessment & a warrant J 
for collection had been delivered to him, before he i 
collected those sums, but, as to the sums collected ^ 
under Schedule 1), no duplicate assessment or 
warrant had been delivered to him, &, at the time 
when he received those siuns, the time appointed r 
for appeals against the assessments under Schedule ^ 
A had not expired : — Held : (1) the sm’eties were g 
liable for the sums collected by L. \mder Schcidule A , ^ 

but they were not liable for those collected under j 
Schedule D, such collection having been an un- j 
authorised act, for want of the duplicate assessment 
& wairant ; (2) the above recitals in the bond did 


. (1852), 7 Exch. 780; 21 L. J. Ex, 297; 19 

L T. 0. S. 219 ; 156 E. B. 1165. 

AmMirma Ref^ Koyal Brifcteh Bank t^. (1855). 

6 E. & B. 248 ; Prince of Wales Assce. v. Harding (1858), 
E. B. & B. 183 ; Re Complies Acte, Watson (ISW, 
21 Q. B. B. 301 ; Re Holland. Gregg v. Holland, [19011 
2 Oil. 145. Mentd. Kennett v. Westminster Improvement 
ComrB. (1855), 3 W, R. 597. 

Liability personal or as executor,]—- 
L., oBe of the exors, of M,, & of the devisees in 
trust of M.’s cst-ate, gave a bond to O, for £7,000, 
describing himself as sole exor. of M., but the con- 
dition was for payment by li., his heirs, exors. & 
administrators in an action on the bond ; — Eeld : 

L. could not plead that the debt was not due from 
himself personally, but from himJn his character 
of exor. — Lindsay v. Oriental Bank at Columbo 
(1860), 13 Moo. P. C. C. 401 ; 3 L. T. 98 ; 15 E. K. 
151, P. C. 

Annoiaiimia : — Mentd. LindRuy v. I)ulT(lHC2), 15 Moo. P.C. C. 

452 ; Gavin v. Hadden (1871), L. R. 3 P. C. 707. 

861. Extent of estoppel — Will or legacy.] 

— A condition in a bond was “ to pay all legacies 
that J. has devised by his will ’* : — Held : the 
covenantor was estopped from alleging that J 
made no will, but he might allege that J. gave no 
legacy by his will. — Paramottre r. During 0594), 
Moore, K. B. 420 ; 72 E. B. 068. 


Annotation : — Refd. Galloway v. JackKoti (1842), 3 Man. & G. 
960. 

362. Indenture or covenants.] — 

The condition of a bond for performance of 
covenants in an indenture estops the obligor from 
saying there is no such indenture, but does not 
estop him from saying there are no covenants.-- 
Holloway’s Case (1069), 1 Mod, Rep. 15 ; 80 
E. B. 095. 

Annotatum : — Refd. Lalnson v, Trenierc (1834), 1 Ad. & El. 
792. 


not estop defts. from setting up the above defence, 
inasmuch as it was true that J. had been nominated 
& appointed a collector, in one sense, & duplicates 
of assessments & warrants to collect had been 
delivered to him with regard to the sums assessed 
under Schedule A, though not as to those assessed* 
under Schedule D. — Kepp v, WiGGprrr (1850), 10 
C. B, 35 ; 20 L. J. C, P. 49 ; 14 Jur. 1137 ; 138 
E. R. 15. 

Annotations :• — Refd. Tarquand v. Hcmiet (1849), 7 C. B. 179. 

Mentd. Durham Corpii. v. I’owler (1889), 22 Q. B. 1). 394. 

359. Statutory borrowing powers.] — In an 

action against improvement comrs., the declara- 
tion stated that defts., by their writing obligatorjr, 
acknowledged that they, by virtue of certam 
improvement Acts, were bound to P. in a certain 
sum, subject to a condition for repayment, which 
recited “ that, by viitue of the Acts, defls. were 
authorised to borrow any sum of money for the 
urposes of tlie Acts, & to sccuie same by their 
on<}8, & that defts., in pursuance of the Acts, had 
borrowed of P. £5,000 for enabling them to carry 
the purposes of the Acts into execution.” Defts. 
pleaded that they did not, in pursuance of the 
Acts, borrow of P. the sum for enabling them to 
carry the purposes of the Acts into execution, 
nor was same lent by P. for that purpose, & that 
the writing obligatoiy was not made by defts. for 
securing payment of any sum of money borrowed 
by defts. for the purposes of & under the powers 
8c provisions of the Acts : — Held : the plea was 
bad, on the gi*ound that defts. were estopped by 
the recitals of the bond fi’om denying that the 
money was in fact borrowed for those purposes, — 
Horton v, Westminster Improvement Comrs. 


368 , Invalidity of bond or Improper 

execution.] — In an action against a corpn. on a 
bond, the condition of which recited, that the co. 
were, by Act of Parliament, authorised to raise 
money by bond, & that at a general assembly of 
the co. it had been resolved that the bond should 
be issued for tiiat purpose, defts. pleaded non cM 
factum : — Held : although the co. could not, under 
that plea, show that the bond executed by them 
was invalidated by collateral matter, they might 
show that it was void because executed contrary 
to the Act of Parliament. — Hill v. Manciiesti^r 
& Salford Water W'orks Co. (1833), 5 B. & Ad. 
860 ; 2 Nev. & M. K. B. 573 ; 3 L. J. K. B. 19 ; 
110 E. R. 1011. 

Annotations: — Distd. Mestaycr v. (1834), 4 Tyr. 460. 

Consd. Re Yoiinjr v. Bromptou WalerworkB Co. (1861), 

1 B. & S. 67.5. Mentd. I’rinco of Wales Autice. v, Harding 

(1858), E. B. & E. 183. 

364. Obligee — Omission of younger'' after 

name.] — If A. sen. & A. jun, be jointly &: severally 
bound in a bond, but, in reciting their names in 
the condition, the word ” younger ” be omitted, 
the obligee, in debt on the bond, is not estopped 
from averring that A. jun. is the person named in 
the condition, for it is consistent with the record. — 
Anon. (1088), 3 Mod. Rep. 210; 87 E. R. 

139. 

365. Estate In tail or for life.] — ^A., with 

B. & C. his sureties, entered into a bond to D., the 
condition of which, after reciting that A. was 
seisiid in tail of an estate of which lie had covenanted 
to suffer a recovery at a futui'e day, to enure to the 
use of D. in fee, was, that the bond should be void, 
if the recovery should be suffered ” so & in such 


Q. Obligee — Statement of fact .] — 
A bond contained a recital that the 
obligee had delivered to the obligorR a 
Rtateruent in wilting which wae made 
a part ol the bond. Sc further recited 


that it wjia agreed & declared that the 
bond was given upon the faith of such 
statoniont by the obligee. In an 
action on the bond ; — Held: the obligee 
I was estopped from disputing the facts 


stated In the bond. — AnNraion v. 
Unitkd «tatks Fidkuty & Guaranty 
Co. (1914), 30 O. L. 11. 618; 20 

D. L. U. 929.— -CAN. 
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manner as that, under & by virtue thereof, the 
estate should be vested in D. for ever.^* The 
recovery was duly suffered, but A. being seised for 
life only, D. brought an action upon the bond, 
to which one of the sureties pleaded that, if A. 
had been seised in tail, the recovery was suffered 
so as to vest the estate in X>. in fee : — Held : the 
plea was bad, because the recital in the condition 
lid not estop D, from disputing that A. was seised 
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in tail, nor release tlie surety from his obligation, 
it being the intention of the parties, that D?lhould 
have an estate in fee. — ^Edwards v. Brown (1829), 

3 Y. & J. 423 ; 148 E. R. 1244 ; subsequent pro- 
ccedings (1831), 1 Cr. J. 307. 

Amw^ion — Dlstd. WheeJton v. Uardisty (1858), S BJ. & B. 

Effect Of recitals on other terms.]— See Part V. 
Sect, 3, a7iie. 


Part VII. — Performance or Breach of Condition. 


Sect. 1.— CONDITION PRECEDENT TO PER- 
FORMANCE. 


Sub-sect. 1. — ^What Amounts to. 


366. Demand — Payment of money.] — No re- 
quest for payment due under a bond is necessary. 
The obligor must make payment without request. — 
Bret v. Averdbr (1587), 1 Brownl. 49; 123 
E. R. 658. 

367. Rent due under express cove- 

nant.] — In debt on bond conditioned for payment 
of rent under an express covenant, it is not neces- 
sary to allege a demand for the rent. — ^Andrews v. 


Wood (1594), Oro. Eliz. 3.32 ; 78 E. R. 582. 

368. .] — In debt by a lessor on 

a bond given by the lessee & deft, in' a penal sum, 
conditioned for payment of rent at the day & 
place mentioned in a recited lease, pltf. may assign 
for breach non-payment of rent at the day & place, 
without showing a demand of the rent. — R ede v. 
Farr (1817), 6 M. & S. 121 ; 105 E. R. 1188. 

.•—'mentH. Ariisby v. Woodward (1827), 0 
B. C. 519 ; Uipphiffhall v. Lloyd (1833), 5 H. & Ad. 
742 ; BowBcr v. Cblby (1841), 1 Hai'C. 1(»» ; Jones v. 
(Uirtcr (1840), 15 M. & W. 718 ; Groy v. Friar (1854), 4 
H. h. Cas. 5«5 ; Tolernan e. Portbury (1871), 40 L. J. Q. B. 

'i Zealand Shipplufr Co. v. ,Soc. des Ateliers et 
ClianUers de France, 11019) A. C. 1. 


369. .] — In debt on a bill for pay- 

ment of a sum of money upon demand, it is not 
nece.ssary to show any actual demand. — Capp v. 
Lancaster (1597), Cro. Eliz. 548 ; 78 E. R. 794. 

yUhruMUm^ : ~ Reld. Thomson r. Butler (1599), Cro. Eliz. 
721 : Asbondeii v. C’lapham (1073), Freem. K. B. 113. 
Mentd. J^owkes v. Joyce (1088). 3 Lev. 260 ; He Brown’s 
Estate, Brown v. Browui, 11893) 2 Cb. 300. 

370. If demanded — ^Action sufficient 
demand.] — In debt on bond payable if demanded, 
the action is a sufticient demand. — Dockrey v. 
Tanning (1610), Cro. .lac. 242 ; 79 E, R. 209. 

371. Two obligors or either of them 

Demand from one.] — Under a bond two obligors, 

or either of them, were bound to pay a sum of 
money within five days after request : — Held : a 
request to one, & non-payment, constitute a 
breach. — Ratcxife v. Clark (1616), 3 Bulst. 210 ; 
81 E. R. 177. 

372. .] — In debt upon a bill obliga- 

TOry to repay money on demand, no special request 
is necessary. — ^Ashenden v. Olapham (1673), 1 
Freem. K. B. 113 ; 3 Keb. 176 ; 89 E. R. 84. 

873, .] — In debt upon a bond con- 

ditioned for payment of all dues to an Inn of Ot. 


as a barrister, if deft, pleads payment, a replication 
that for a length of time each hamster has used 
to pay an annual sum for pensions to the treasurer 
of the society for the time being, <te that an annual 
payment was in arrear from deft, at the time of the 
commencement of the action, is good, though it 
does not show that such sum was ever demanded. 

Upon a bond conditioned for payment of a sum 
in gross, the obligor is bound to pay it, though it is 
not demanded. — Levinz v. Randolph (1700), 
1 Ld. Raym. 594 ; 12 Mod. Rep. 413 ; 91 B. R. 
1298. 

See, further, Barristers, Vol. III., pp. 317, 318, 

374. .] — If a son borrow money for 

the use of his mother, & give a bond to pay it 
on demand, k- his mother do not pay it, the obligee 
may declare on the bond against the obligor, 
without stating any special request to the mother 
to pay the money. — ^Harwood v. Turbrrvtlle 
(1704), 0 Mod. Rep. 200 ; 87 E. R. 955. 

375 . .] — Where to debt on bond 

conditioned for payment of a sum of money on 
demand, deft, pleads that no demand was made, 
upon which issue is joined, pltf. must prove an 
express demand before action brought. — Carter 
V. Ring (1813), 3 Camp. 459. 

Annotations : — ^Distd. Gibbs v. Southam (1834), 5 B. & Ad. 

911 ; Mentd. Ameor-oon-Nissa v, Moorad-oou-Niasa 

(1855), () Moo. Iiid. App. 211 ; He Brown’s Kstalo. Brown 

V, Brown, il893) 2 Oh. 300. 

376. .] — A., B., & C., being bankers in , 

copartnership, were appointed treasurers of a 
corporate body & executed a joint & several bond 
in a penalty of £20,000 conclitioned for the due 
performance by them of various duties as 
treasurers, & especially that they would “ when 
thereunto required, etc., pay all balances in their 
hands, etc.” A commission of bkpey. issued 
against A., B., C., who had at the time a large 

balance in their hands, as treasurers, but no 
demand was made by the co. before the bkpey. 
The co. petitioned to prove against the separate 
estates : — Held : there was not any such breach 
of the condition as would constitute an existing 
debt, & entitle the co. to prove under the bond. — 
He Dilworth, Ex p. Lancaster Canal Co. (1831), 
Mont. 27, L. C. ; subsequent proceedings (1832), 
Mont. & B. 94, L. C. 

Annotations: — R^d. He Fox, Ex p. Marshall (1834), 3 
Deac. & Ch. 120. Mentd. He liCtt, Ex p. Masterman 
(1835), 4 L. J. Bey. 64 ; He Lashiimn, Ex p. V^allance 
(1837), 0 L. J. Bey. 52 ; Bradley v. Holdsworth (1838). 


PART. VII. SECT. 1, SUB-SECT. U 

866 1. Demand — Payment of money 
— At named place,] — Defts. promiseid to 
pay the amount of a bond to the holder 
thereof upon presentation of warrants 
or coupons thereunto annexed : — Held : 
It not necessary for pltf., as a 
condition precedent to his recovery, 
w> aver Sc prove presentment at the 
particular place. — FKLLOwfcs v. Ottawa 
Gas go. (1860), 19 0. P. 174.— CAN. 


f. Tender of deed — Payment of 
rmney — Price of land.] — Deft, grave a 
bond to oltf. for the nrioe of land. 



instalments : — Held : tender of a 
deed was not a condition prooodeut 
to the right to recover the first instal- 
ment. — D tkbman V, Oraiq (1851), 
2 All. 266.— CAN. 

t. Survey efi? division of land-— 


execute deed.)— The condition of a 
bond was, that when the parties 
should see cause to survey & divide 
lot A., tho obligor should execute a 
deed of the north-east half of the lot 
to tho obllgoe : — Hetd : survey & 
division were not oouditions precoden 
to the execution of the deed. — Rxjttan 
V. KirrTAN (1840), 4 Out. Dig. 7169. — 
CAN. 
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1 Horn. & H. 166 : Baxter v. Newman (1844), Pig. & II. 

182; Baxter u. Brown (1845), 7 Man. & Q. 198; He 

Pearse, Exv> LltUedale (1856), 6 De G. M. & G. 714. 

877. .1 — ^An action on a bond, con- 

ditioned generally for payment of a specified sum 
with interest, may be brought without a demand 
being made. — G ibbs v, Soutiiam (1834), 6 B. & Ad. 
Oil ; 3 Nev. & M. K. B. 156 ; 110 E. B. 1028. 

Annoiaiion : — Mentd. Ameer-oon-NlsBa v. Moorad-oon- 

Nlssa (1856), 6 Moo. Ind. App. 211, 

378. ,] — Declaration in debt on a 

bond given by defts. & L. for £8,000 to be paid by 
them to pltfs., or E., on request, whereby Ac by 
reason of the non-payment, etc. Defts., by their 
plea .set out the bond & condition, which was that 
defts. & L. should pay over sums of money 
assessed & collected by 1^., & that L. should demand 
the sums assessed & proceed against default. 
Averment, that defts. performed all things on their 
part to be performed : — Beld : (1) it was not 

necessary to state a request in the declaration ; 
(2) the allegation “ by reason of the non-payment,” 
etc., was a sufficient denial of payment to pltfs. or 
E., after plea. — Kepp v. Wigoett (1848), 6 C. B. 
280 ; 17 L. J. C. P. 295 ; 11 L. T. O. S. 243 ; 12 
Jur. 831 ; 136 E. R. 1259 ; subsequent proceedings 
(1849), 12 L, T. O. S. 430 ; (1850), 10 C. B. 36. 

Armctaiiana : — Mentd. Turquand v. Hennet (1849), 7 C. B. 

179 ; Durham Corpn. v. Fowler (1889), 22 Q. B. D. 394. 

879. .] — Debt against deft, as surety 

for J. on a bond conditioned that J. would duly 
& faithfully account for, apply & pay to pltf. all 
sums of money which had or should come to his 
hands as treasurer of the 8. turnpike roads, accord- 
ing to 26 Geo. 4, c. Ixxi., Ac three other Acts 
extending that Act, & of 3 Geo, 4, c. 126. Plea, 
that 3 Geo. 4, c. 126 was repealed by 4 Geo. 4, c. 95, 
& that up to the time of such repeal J. had duly 
& faithfidly accounted, etc. Replication, assign- 
ing as a breach that although after the repeal ,T. 
was required by the then tnistees of the 8. roads 
to render to A. Ac G., then being persons duly j 
appointed by them for that purpose, a true & 
perfect account in writing of all money which he 
had received Ac disbursed as treasurer, Ac although 
a reasonable time had elapsed, yet J. had not 
rendered such account, Ac for a further breach, that 
J. had received large sums of money as treasurer, 
Ac had failed duly to account for Ac pay same, 
according to the Acts Ac 3 Geo. 4, e. 126, and the 
bond, although before At after the repeal large sums 
remained in his hands, Ac although during all the 
time there were trustees entitled Ac ready to 
receive same, Ac although no other person was 
authorised to receive same. Rejoinders, as to the 
first broach, that part of the sum was received by 
J. before the repetd of 3 Geo. 4, c. 126, for which he 
had duly accounted, Ac that the residue of the sum 
was received after the repeal of 3 Geo. 4, c. 126 ; 
A^ as to the other breach, that no part of the sums 
in that breach mentioned was received by J. 
before the repeal of 3 Goo. 4, c. 126 ; — Held : (1) the 
first breach assigned was bad, as the local Act 
provided only for the treasurer being called upon 
to account to the trustee themselves, Ac the sect, 
in 3 Geo. 4, c. 126, requiring the treasurer to 
account to such person or persons as the trustees 
should appoint, had been repealed by 4 Geo. 4, 
c. 95 ; (2) although the other breach required no 
aid from the repealed, sect, of 3 Geo. 4, c. 126, & 
the statement as to that Act was surplusage, 
yet as there was no allegation of a requisition to 
account or pay, as piovided by the local Act, the 
breach failed to show a forfeiture of the bond 


under that Act, Ac was bad. — Davis v. Cary (1860), 
16 Q. B. 418 ; 20 L. J. Q. B. 48 ; 15 L. T. O. 8. 660 ; 
14J. P.623; 16 Jur. 310; 117 E. R. 617. 
Annotation .'' — Re!d. Brown v. London Corpn. (1861), 9 

C. B. N. S. 720. 

880. Request — To sell on request.] — M. sued 
J. in debt for £90 on an obligation, the condition of 
which was that J. should observe all the covenants 
in a certain indenture. By that indenture J, 
covenanted that he Ac C., or their heirs, should at the 
Feast of Annunciation next after the indenture 
upon tlie reasonable request of M,, or his heirs, 
sell a third part of the manor of O. secured by a 
good Ac indefeasible conveyance drawn by learned 
counsel, Ac M. covenanted in consideration of the 
sale to pay £450 in instalments. J. said M. did not 
make any requisition for the bargain Ac sale, Ac that 
he was not bound to pay the £90 ; — Held : pltf. 
was entitled to recover. — M etcalf v. Jackson 
( 1675), Ben. Ac D. 274 ; 123 E. B. 193. 

381. Seamstress to make linen required.] 

— The condition in a bond was to make all such 
linen as deft, should want during his life : — Held : 
as pltf. was a seamstress Ac it was not customary 
for such or tailors to find the linen to make the 
clothes from, deft, must supply her with it. — 
Oatb V. Thobnill (1662), 1 Keb. 466 ; 83 E. R. 
1056. 

382. To free apprentice if requested.] — 

If a master give a bond to make his apprentice 
free of the city at the end of seven years, if re- 
quested, deft, may plead, to an action of debt on 
the bond, ” that at the end of seven years, or after, 
he was not requested, etc.,” for he was not bound 
to do it, except upon request made ai; the time 
appointed for the performance. — F itz-Hugh v. 
Dennington (1704), 6 Mod. Bep. 227, 259 ; 2 
Ld. Raym. 1 094 ; 2 Salk. 585 ; 3 Salk. 309 ; 
Holt, K. B. 68 ; 87 E. R. 978, 1005. 

AnmytaJtwns : — ^Refd. Beswick v. Swindelle (183.'>), .3 Atl. & El. 

868. Mentd. Roe d. Wrau^hain r. HerHcy (1771), 3 Wila. 

274 ; Aokland i>. Lutley (1839), 9 Ad. & El. 879. 

383. To marry on request.] — Debt on a 

bond entered into by deft.’s wife dum sola, con- 
ditioned that she should, within ten days after 
pltf.’s return from his voyage mari’y him if re- 
quested ; — Held : leave should be given to plead 
that pltf. never requested her. — D unn v, Vacheh 
(1731), 2 8tra. 908 ; 93 E. R. 934. 

384. Notice — Indemnity against waste.] — On a 
bond conditioned to pay within one month after 
notice the value of such goods as an apprentice 
should mis-spend, proof must be given to the 
obligor, before action brought, that the goods have 
been mis-spent. — T edcasti^e v. TTolliwell (1591), 
Cro. Eliz. 236 ; 78 E. R. 492. 

Annotaiion : — ^Refd. WilUamH v. Steadman (1693), Holt, K. B. 

126. 

385. .1 — The condition in a bond w^ 

that if an apprentice should waste the goods of his 
master, deft, would pay the damage to the master. 
Pltf. did not allege that notice of the waste had 
been given ; — Held : none need be given. — F rench 
V. Pierce (1662), 1 Keb. 467, 471 ; 83 E. R. 1067, 
1060. 

386. Indemnity against actions.] — Defts. 

were obligors in a bond conditioned to indemnify 
pltfs, from all actions, etc., from C., to whom pltfs. 
at the request of defts. were indebted. The debt 
not having been paid, pltfs. were sued by 0., Ac 
they sued defts. on the bond ; — Held : defts. were 
liable, notwithstanding they had no notice of the 
loss of pltfs. — Cutler v. Southern (1667), 1 
Saund. 116 ; 1 Lev. 194 ; 86 E. R. 126. 

Annotations: — Reid. Knight v. Preston (1767), 2 Wils. 332 : 

Nash V. Palmer (1816), 5 M. & S. 374 ; Gwynne v. Burnell 

(1840), 6 Bing. N. C. 453. Mentd. Stukeley v. Butler 

(1614), Hob. 168, 
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Part VII. — ^Performance 

887. Payment without action brought.] 

— bond, conditioned to save A. harmless from 
all actions, legal proceedings Sc costs, etc., which 
may be the consequence of delivering over to 
deft, a bill of exchange, part of the proceeds whereof 
a third person is entitled to, is forfeited by payment 
over by A. to such third person of his share of the 
roceeds, upon his demanding same, without his 
ringing any action, though A. give no notice of 
the payment to deft. — K eb v. Mitchell (1786), 
2 Chit. 487. 

388. Indemnity against payments — 

Expenses Incurred on being sued.] — In an action 
of debt on a bond, on which plti. was bound with 
deft., an excise man, that deft, should give a true 
account of money received by him, & in which 
deft, was bound that he should save pltf. harmless 
from all payments, etc., under the bond, pltf. 
alleged that a scL fa, was issued against him on the 
bond & that he was forced to retain an attorney 
& paid Is, for his appearance. Deft, demurred 
that pltf. had not given him notice : — Held : no 
notice was necessary. — K ing v, Atkins (1670), 1 
Vent. 35, 78 ; 2 Keb. 596 ; 1 Sid. 442 ; 86 E. R. 
25. 54. 

389. Payment on contingent event.] — 

In debt on a bond payable within ten days after 
an act done, notice of performance ' need not be 
specially alleged. — N obmanville v. Pope (1607), 
Oro. Jat% 137, 150 ; 79 E. R. 120, 131. 

390. .] — If a man is bound to pay 

£100 two months after A. return from Rome, he 
ought to give notice of his return before he can have 
an action upon this obligation, for he may land at 
Newcastle, or Plymouth, where by common 
intendment the obligor cannot know whether he 
be returned, or not (Dodderidge, J.). — Hodges 
r. Moore (1626), Poph. 164 ; 79 E. R. 1262. 

391. To pay costs due to attorney of 

obligee.] — On a bond conditioned to pay aU such 
costs as shall appear to be due to the attorney of 
the obligee, it is not necessary to give the obligor 
notice that so much was due, in order io sustain 
an action. — P itman v, Bidlecombe (1693), 4 
Mod. Rep. 230 ; 87 E. R. 364. 

392. To pay on notice to obligor or 

executor.] — A declaration in debt against an ex or., 
on a bond conditioned to pay on notice to the 
obligor or his exor., must allege that the notice was 
given after the death of testator. — G old v. Death 
( 1615), Cro. Jac. 381 ; 3 Bulst. 55 ; Hob. 92 ; 79 
B. R. 325. 

Annotntiona : — Mentd. Travis v. Meers (1661), 1 Keb. 135; 

Lay worthy V. Chichester (1672), Freom. K. B, 53; Tracy 

r, (’hcshlro (1667), 2 Keb. 239; Munsfleld v, iliehman 

(1730), Fortes. Rep. 330. 

393 . Failure to account — Embezzlement.] 

— ^Under a bond conditioned that if F. should duly 
account for all moneys, etc., received by him in 
pltf.’s service as a clerk, & if P, should embezzle, 
etc., pltf.’s property, & should, within three days 
after proof thereof, repay, etc., pltf. the damage 
sustained by such misbenaviour or misdoing, or, 
in default thereof, if deft, should, after notice 
given, make a full recompense to pltf., then the 
bond should be void, pltf., in order to render deft, 
liable for F.’s not accounting, must rive deft, 
notice thereof, as by the construction of the con- 
dition the notice must be given for P.’s not account- 
ing, as weU as for his embezzling. — ^Phillips v, 
POBDYCE (1779), 2 Chit. 676. 

394. Dishonoured bill of exchange.] — 

The condition of a bond, after reciting that deft. 
Sc J, had delivered Sc indorsed to pltf. a bill of 
exchange, drawn by J, Sc accepted by A., was, 
that deft. Sc J., or either of them, their heirs, etc. 


OR Breach op Condition. 

should pay, or cause to be paid, to pltf., his exors., 
etc. the sum secured by the biU, within one month 
after it should become due Sc payable, in case it 
should not be then paid by the acceptor, to pltf., 
his exors., etc., according to the tenor of the bill, 
together with interest from the time the biU 
became due. To an action on the bond : — Held : 
it was not a good plea, that the bill, when due, had 
not been presented for payment to the acceptor, 
or that due notice of its dishonour had not been 
given to deft. J., or either of them. — Murray v. 
King (1821), 5 B. & Aid. 165 ; 106 E. R. 1153. 
Annotation : — ^Mentd. Holborow v. Wllklus (1822), 2 Dow. &; 

Ry. K. B. 59. 

See, generally. Bills of Exchange, Promissory 
Notes & Negotiable Instruments, Vol. VI., 
pp. 224 et seg, 250 et seq, 

395 . Investment to be approved by trustees 

— Notice by trustees.] — Two persons gave a bond, 
that if one of them, then about to be married, 
should die & leave his wife without chUdren, the 
heirs, exors., etc. of the husband, out of his effects, 
should, within three monilis after his decease, put 
out £1,000 on good security, to be approved of by 
two trustees. The wife survived , without children : 
— Held : the surety or co-obligor was bound to 
find out the heir, Sc it was not necessary for the 
trustees, within the thi‘ee months, to give notice 
of what security they approved. — Joyce v. 
Blount (1824), 3 L. J. O. 8. K. B. 9. 

396. Advance by banker.] — A joint Sc 

several bond was given by A., B., & C. By the 
condition, which recited an agreement by pltfs., 
bankers, to advance money not exceeding £200 at 
any one time to B. on security, the bond was to be 
void if A., B., Sc 0., or either of them, should pay 
to pltfs. all such sums not exceeding £200 as pltfs. 
should advance for or on account of bills from time 
to time drawn by B. on pltfs., within three calendar 
months “ after receiving notice to pay such 
sums ” ; — Held : in assigning a breach of the 
condition, it was not enough to aver that deft. 
“ had & received notice ” that certain sums were 
due from B., without averring a notice or request 
to pay. — Batson r. Spearman (1838), 9 Ad. & El. 
298 ; 3 Per. Sc Dav. 77 ; 112 E. R. 1225. 

AnnotatUm t — ^Distd. Jones r. WlUiains (1841), H. & W. 80. , 

397. Election — By obligee — Alternative condi- 
tions.] — Wliere one of two tilings are to be per- 
formed by the obligor at the election of tlio obligee, 
“ no election ” is a good bar to debt on the bond. — 
Shepard v, Kearne (1588), Oro. Eliz. 119 ; 78 
E. H. 377. 

398 . Specific date.] — A bond 

conditioned to do one thing or another at the 
election of the obligee before a particular day is 
void, if the obligee do not make the election before 
the day. — Greningham v. Ewer (1596), Oro. Eliz. 
896, 539 ; 78 E. R. 641, 785. 

Annotation : — Apld. Bassett v. Bassett (1677), 1 Mod. Rep. 

264. 

399. Award— Within Umlted time.]— A bond 
conditioned for the assessment of, & arbn. on the 
damages occasioned by the obligee’s working a 
mine, every two months ; — Held : to be im- 
perative Sc not merely directory. — Stephens v, 
Lowe (1832), 9 Bing. 32 : 2 Moo. & S. 44 ; 1 
L. J. C. P. 160 ; 131 E. R. 626. 

Time extended.]— Arbitration, 

Vol. II., p. 422. Nos. 734, 736. 

400. Writ of covenant— Levy of flne.]-j-In on 
action on a bond, which contains a condition to 
levy a fine Sc that pltf. is to sue out the writ of 
covenant, deft, must show he has done all that 
could be done on his side towards a performance ; 
Sc it is not a sufficient answer that no writ of 
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Sect. l.—CmtdUion precedml to performance: Bub- 
aectSrJL 2. Sect, 2 ; Svb-aect 1 .] 

covenant has been sued out. — ^WiLUS* Case 
( 1707), Holt, K. B. 123 ; 90 E. R. 967. 

iOio Assignment ot Judgment.] — To debt on 
bond conditioned to pay ao much money, for 
which the obligee had recovered judgment against 
A. upon consideration that the obligee would 
forbear to sue out execution against A. & assign 
over the judgment, if deft, plead that the obligee 
bad not assigned, pltf. may reply that he was ready 
to assign the judgment, for the assignment is not 
a condiUon precedent. — Turner v. Qoodwin 
(1714), 10 Mod. Rep. 15S, 1S9. 222; Oilb. C. P. 
40 ; 88 E. B. 671, 687, 702. 

402. Appointment by will.] — A bond con- 
ditioned for payment of a sum of money to such 
person as A. shall by will appoint, is not forfeited 
by non-payment to the residuary legatee of A., 
no specidc appointment having been made. — 
Buckland V. Barton (1793), 2 Hy. Bl. 130 ; 126 
E. R. 472. 

Annotations: — Mentd. Hales v. Maigenini (1796), 3 Ves. 
299 ; Langhara v. Nonny (1797), 3 Ves. 467 : Bal Moti- 
vahoo V. Bai Mamoobai (1897), 13 T. L. R. 307. 


Sub-sect. 2. — ^Performance. 

403. Alternative condition — Performance of 
first part — Within reasonable time.] — ^Where the 
condition of a bond is that if something be done, 
payment of a specified sum is to be made, & if it 
is not done, the obligor is to do something else, 
the first thing must be done within a reasonable 
time. — Williamson v. Henley (1047), Sty. 11 ; 
82 E. R. 491. 

404 . When obligee had son that shall 

or can,** etc.] — To debt on bond conditioned to 
pay when the obligee had a son that “ shall or 
can ” speak the Lord’s Prayer, a plea tliat he had 
a son qui potuit loqui the Ijord’s Prayer is good, for 
the condition being in the disjunctive, the obligee 
may show performance of either the one or the 
other precedent act ; but the most apt & proper 
issue had been, that he had a son qui locutus fuit . — 
Lane v. Colman (1599), Cro. Eliz. 727 ; 78 E. R.. 
961. 

405. Proof by confession or otherwise — 

Notice of confession given.] — To debt on bond 
conditioned to pay within thi*ee months after due 
proof of a particular act, either by confession or 
otherwise, if deft, plead that pltf. had not proved 
the act done, a replication stating that the party 
had confessed the act, & that due notice of such 
confession was given, is good, for although the 
legal mode of proving fact is by trial by jury, yet 
parties may agree to abide by any other medium 
of proof. — Hold v. Death (1616), Cro. Jac. 381 ; 
3 Bulst. 55 ; Hob. 92 ; 79 E. R. 325. 

Annotations: — ^Befd. Travis v. Moers (1661), I Keb. 135 ; 

Tracy v. Cheshire (1667), 2 Keb. 239. Mentd. Layworthy 


tj. Chloheeter (1672), Fwm. K. B. 68; Mansfield v. 

Riohraan (1780\ Fortea. Rep. 830 

400 ^ Payment of bill in IntUa or rotum 

nrotested for non-payment — ^^otestad in India for 
hon-acceptance— In England for non-wyinent.]— 

Bills of exchange were drawn by A. m England on 
B. in the East Indies, payable sixty ^ys a^ter 
sight, & a bond was entered into condiUoned to 
be void if the bills should be duly P^d in India, 
or come back to England duly protested for non- 
payment & the amount of them paid by the obligor 
within a certain time after they should be so 
returned protested for non-payment. The bi^ 
were sent to India, but before they arrived, B., 
the drawee, had left the country, & his agent 
there refused to accept them. They were then 
protested in India for non-accefjtance, sent back 
to England so protested, & being presented to 
the drawee in England for payment, were pro- 
tested for non-payment : — Iteld : a substantial 
performance of the condition of the bond. — 
h^NCH V. Campbell (1793), 2 Hy. BJ. 163 ; 126 
E. R. 486 ; subsequent proceedings sub nom. 
Campbell v. French (1795), 6 Term Rep. 200. 
Annotations : — ^Mentd. Woraley v. Wood (1796), 6 Term Rep. 
710 ; Whitoher v. HaU (1826), 5 B. & C. 269. 

407. To pay on statement of bill of costs — By 
two attornles chosen by parties — Only one attorney 
chosen by obligee.] — ^A bond conditioned to pay 
when such a bill of costs should be stated by two 
attomiesy to be indifferently chosen between the 
parties, as forfeited by a refusal of the obligor to 
appoint an attorney. — Otway v. Holdips (1677), 

2 Mod. Rep. 266 ; 80 E. R. 1064. 

AnnotaHons .— Refd. Pilbrow V. PUbrow’B Atmospheric Ry. 

Co. (1848), 5 0. B. 440. Mentd. Sh^os v. Selgnorot (1697), 

1 Ld. Raym. 440. 

408. To pay amount awarded — ^Note payable at 
future day awarded.] — The condition of a bond 
being to pay pltf. so much money as the arbitrators, 
under a submission entered into between pltf. & A., 
should award A. to pay to pltf., an award that A. 
should give a promissory note to pltf., payable at 
a future day, is within the condition. — Booth v. 
Garnett (1737), Andr. 28 ; 2 Stra. 1082 ; 95 
E. R. 283. 

See, generally, Arbitration, Vol. II., pp. 632 
et seq. 


409. To pay amount of verdict — ^No appeal.}— 

Pltf. obtained a verdict in an action against E., 
who then, in consideration of a stay of proceedings 
until the following term, executed a bond, the 
condition of which was, that if tlie determination 
of the action should be in favour of pltf., & E. 
should pay the amount for which the verdict was 
given, the bond should be void. A rule to set 
aside the verdict upon a point reserved at the trial 
was afterwards discharged, & E. gave notice of 
appeal under C. li. P. Act, 1854, s. 37, but, no bail 
having been put in under s. 38, & more than two 
years having passed without any step being taken 
to prosecute the appeal, pltf, brought an action 


PART VII. SECT. 1, SUB-SECT. 2. 

a. To cowoey land — Inability to 
make title.) — A bond reoitod that deft, 
had agreed to transfer to pltf. land to 
which he was entitled as a private in 
the militia, as soon as a patent Rhould 
be obtained from the Crown, Sc the 
condition was to keep such agreement : 
— Held : there could be no broach of 
the condition till a patent had issued. 
— CRYSLER V. Elioh (1844), 1 U. O. R. 
227.— CAN. 


b. — .] — Pltfs. acquired a 

right to purchase a tract of land for 
the purpose of establlshhig a colony, 
Sc then entered into an agreement 
with prospective colonists to the 


lands to them. Dofts., who had 
signed the agreement to purchase 
from pltfs., executed a bond in favour 
of pltfs., reciting Sc incorporating the 
a^eoment, the condition being that 
the obligors should duly Sc faithfully 
oarry out the terms ot the agreement 
by paying to pltfs. a sura, ** on account 
of the purchase-price of the lands ** ; — 
Held: (1) on the evidence, pltfs. had 
never acquired legal or enforceable 
right to purchase, & therefore had no 
title ; (2) defts. were absolved from 
performing the condition. — Colwell 
V. Nbufeld (1910), 14 W. L. R. 83. — 
CAN. 

0. Tender of deed .) — 

Deft, agreed by bond to sell to pltf. 


land for £600, ot which £50 was to be 
paid down Sc the remainder ** within 
ton years from the date thereof,** with 
interest. Sc conditioned that deft., “ on 
receiving the principal & Interest at 
the days Sc times mentioned for nay- 
ment thereof,** should sign, seal, &: 
deliver Sc execute ** imto pltf. a sufD- 
oieut deed in fee of the land, free 
from all Incumbranoes : — Held : pltf. 
was bound to tender a deed for execu- 
tion Sc was not relieved by general 
allegations in the declaration that 
deft, could not give a good title, eto. 
— Burns v. Boyd (1860), 10 U. O. R. 
547.— CAN. 

d. To pay compensation for market 
tolls — None received — PUading.) — ^A., 
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on the bond ; — Held : the time for putting in bail 
ha^dng elapsedt & no bail having been put in, the 
action agamst E. must be considered as determined 
in favour of pltf., & the bond might be enforced. — 
Burnaby v. Eablb (1874), L, R. 9 Q. B. 490 ; 43 
L. J. Q. B. 209 ; 30 L. T. 700 ; 22 W. R. 877. 


Sect. 2.<-WHAT AMOUNTS TO PERFORMANCE 

OR BREACH. 

Sub-sect. 1. — ^Payment. 

410. Where made — another place. j — a 

man be bound in an obligation to pay £10 to the 
obligee at a place beyond the sea at a certain day, 
if the obligor pay at another place, & on the same 
day in England, «fe the other accepts it, it is good. — 
Anon. (1546), Bro. N, 0. 2, 44 ; 73 E. R. 848, 800. 
iS^er, also, No. 541 , post. 

411. To Whom made — Third person — Release 
at debt*] — If a man is bound to A. in £20 to pay 
£10 to J. & he releases to J. £20, which he owes 
him : — Semble : tliis is no performance of the 
condition, for it ought to be a payment in fact. — 
Anon, (undated), Plowd. Qrs. 23, pi. 130; 75 
E. R. 889. 

412. To A. with defeasance on payment to 

B. — ^Tender to B.] — On a bond to A., with a de- 
feasance on payment to B., a tender to jB. will 
avoid the penalty, but not if B. had been a mere 
stranger. — Httish v. Phiups (1603), Cro. Eliz. 
75)4 ; 78 E. R. 986 ; svb nom. HuoiiES v. Phillips, 
Yelv. 38 ; suh nom. Philips v. Huish, Cro. .fac. 12. 
Annotaliona : — Reid. Lancashire v. Killingworth (1701), 12 
Mod. Rep. 529. Mentd. Roskelley r. Godoinhin (168.3), 

T. llayiii. 483 ; Horn r. Lulnea (1700), 12 Mod. Hop. 352 ; 
Harvey v. Stokc.s (1737), WUIoh, 5 ; Bullythorpe v. Turner 
(1744), Willc-8, 475. 

413 . To creditor by request.] — Debt on 

bond conditioned to pay “ lodd.” Deft, pleaded 
that pltf. was indebted to .T. in £10 for “ ledd,’^ & 
that by agreement <fe consent of pltf. he paid .T. 
th«? money due to iiim from pltf. in satisfaction of 
the price he was to i)ay to pltf, for the lodd : — 
Ueld : deft, was discharged. — ^F orewood v. 

Dicton (1616), 1 Roll. Kep. 296 ; 81 K. K. 497. 

414. Creditor’s securities not can- 

celled.] — ^A. agreed to soil property to B. for £500 
& let B. into possession upon his gi^dng a bond 
for that amount. Subsequently at A.’s request 
B. paid £200 to A.’s creditor, C., but took an assign- 
ment of C.’s security & later paid £300 to another 
of A.’s creditors, J)., but took security from D. to 
refund the £300 on certain conditions : — Held : 
B.’s bond to A. was not discharged by the pay- 
ments to (’. & D., so long as the security assigned 
by C. & that given by 1). were not delivered up 
to be cancelled. — M auson v. Fane (1673), Cas. 
temp. Finch, 84 ; 23 E. R. 46. 

416 , Scrivener — Bond in custody of 

obligee,] — ^A scrivener put out money on bond, & 
received the interest from time to time, & then 
received part of the principal, the bond remaining 
in the obligee’s custody : — Held ; not a good 
payment. — R oberts v. Maithews (1682), 1 Vem, 
160 ; 23 E. R. 379. 

Annotation : — Reid. Beaufort v. Neeld (1845), 12 Cl. & Fin. 
248. 


— See, also. Agency, Vol. I., 
p. 305, Nos. 738, 742. 

Bond in custody of scrivener.] — See 

Agency, Vol. I., p. 365, Nos. 739-743. 

416. One trustee — Bond to two trustees.] 

^ — ^Payment of a bond debt to one of two trustees 
is a good discharge as to both. — Husband v. 
Davis (1851), 10 0. B. 045 : 2 L. M. & P. 60 ; 
20 L. J. C. P. 118 ; 1.38 B. R. 250. 

417 . One executor — ^Bond to two execu- 


tors.] — ^D., the obligor of a bond given to two 
exors., to secure a debt fonning part of testator’s 
general assets, thirteen years after testator’s death, 
paid to one of the exors. a moiety of the debt, the 
other moiety having been previously paid off, & 
obtained a receipt therefor purporting to be signed 
by both exors. In fact, the exor. receiving the 
money forged the signature of his co-exor. to the 
receipt & appropriated the money to liimself. In 
a suit against D. by the exor. whose receipt was 
forged & by the cestuis que trust to recover the 
money from him : — Held : I), was released from 
liis debt by payment to, & the receipt of one exor. 
— Charlton v. Durham (Earl) (1869), 4 Ch. App. 
433 ; 38 L. J. Ch. 183 ; 20 L. T. 467 ; 17 W. R. 
995, L. C. 


Annotations: — Consd. Macbryde v. Eykyii (1871), 24 L. T. 
461. Distd. Lee v. Sankoy (1873), L. K. 15 Eq, 204* 

See, generally, Executors & Administrators. 

418. By whom made — Solicitor of both parties 
— Solicitor indebted to obligor.] — Pltf. at the 
request of M., her solr., lent to deft. £200 on the 
security of his bond. M. was also the solr. of 
deft., St was accustomed to receive his rents & 
make payments on Ms account. Pltf. applied to 
M. for payment of the bond. M., who was then 
indebted to deft., borrowed the amount from a 
bank, with whom ho deposited the bond as a 
security, & with the money so borrowed paid the 
bond. Deft, had no knowledge of the transaiition. 
M. afterwards died insolvent, the bank sued 
deft, on the bond in the name of pltf. : — Held : 
there was no payment of the bond by deft. — Lucas 
V. Wilkinson (1856), 1 H. & N. 420 ; 26 L. J. Ex. 
13 ; 5 W. R. 197 ; 156 E. R. 1265. 

419. How made — To bank account.] — Debt on 
a bond, dated Jan. 10, 1837, conditioned for repay- 
ment of principal & interest on Ai^r. 6 following, & 
given as a security by defts. to pltfs. on the 
advance of £1,000 by pltfs. to Jj., one of defts., 
who had then lately opened an account with a 
bank, of wMch pltfs. were trustees. Several sums 
of money had been paid in by L. to the ci*edit side 
of his account previous to since the execution 
of the bond : — Held : there being evidence to 
lead to such a conclusion, the bond was given as 
a continuing secuiity, & was not discharged by 
the sums paid in by L. — Henniker v. Wioo 
(1843), 4 Q. B. 792; 1 Dav. & Mer. 160; 1 
L. T. O. S. 229 ; 7 Jur. 1058 ; 114 E. R. 1095. 
Annotations : — Expld. Morrlman v. Ward (1860), 1 John. & H. 

371. Consd. MoBge v. Salt (1863), 32 Boav. 269. Distd. 
Re Boys, Eedes v. Boys, Ex p. Hop Planters Co. (1870), 
L. H. 10 Eq. 467. Consd. City Discount Co. v. MoL^n 
(1874), L. H. 9 C. P. 692 ; Re Hamilton, Exp. Smith (1877), 
26 W. R. 760 ; Re HaUett's Estate, Knatohbull v. Hallett 
(1880), 13 Ch. D. 696 ; Deoley v. Lloyds Rank, [19121 
A. C. 756. Refd. Cory v. Mecca. [1897] A. C. 286. 


upon being appointed clerk of the 
market to the board of police of L., 
entered into a bond to pay a sum in 
compensation for the market tolls 
which the board allowed him to 
receive. Being sued on his bond for 
non-payment, he pleaded “ that he 
discovered after the execution of the 
bond that pltfs. had no l^al right to 
erect a market, or make by-laws 
respecting fees to be taken thereat ” ; 

& then averred that pltfs. had no such i 


authority, & that on this account, the 
bond was void ; — Held : bod, in not 
showing that no market was erected 
or existed, &: in not averring that fees 
were not In fact received by him. — 
London Board op 1»oliok v. Talbot 
(1847), 3 U. a R. 311.— CAN, 


PART Vn. SECT. 2, SUB-SECT. 1. 

411 I. To whom made — Third per* 
son — Eq^itdbly entitled only. 1 — The 


condition of a bond was to pay to the 
obligee ; payment was made by 
obligor, a person to whom the original 
obligee’s Interost had been assigned 
under an agreement not made with 
snob third pei*8on os an obligee but In 
a different right & ohoraotcr : — Held : 
such payment could not be considered 
In law a payment to the obligee,— 
Hobking V. Norton (1844), Res. & Eq, 
Jud. 12.— AUS. 
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Sect. 2. — What amounts to performance or breach: 
Sub - sect 1. ] 

420. Time of payment — No date fixed.] — a 

bond be conditioned for payment of a less siim, & 
no time mentioned, it is payable on demand. — 
Nose v. Bacon (1000), Cro, Eliz. 798 ; 78 E. B. 
1028. 

421. Within six months.] — ^To debt 

on bond payable within six months, if payment be 
pleaded, it must be within the time. — Huntington 
(Eakl) V. Hall (1601 ), Cro. Eliz. 823 ; 78 E. B. 
1060. 

Annotation: — ^Reld. Tryon v. Carter (1734), Cunn. 106. 

SeCf also. No. 506, post. 

422. Before date.] — Payment before the 

day named is sufficient discharge of a bond. — 
Anon. (1681), Godb. 10 ; 78 E. R. 7. 

423. .] — The condition of a bond 

was, to pay at or before Sgpt. 29 next, at such a 
place, £10 to the obligee : — Meld : (1) if the obligor 
tendered the money on Sept. 18 at the place, & 
the obligee was not there to receive it, it was a 
void tender, for the tender was to be the last 
day ; (2) if the obligor met the obligee at the place 
before the day, & he then tendered it, that was 
sufficient, & the obligee ought to receive it. — 
Hawley v. Siaipson (1683), Cro. Eliz. 14 ; 78 
E. B. 280. 

Annotations : — Retd. Hammond r, Onden (1700), 12 Mod. 
Rop. 421 ; Startup v. Mac^donald (1843), 0 Man. & O. 593. 

424. .] — Solvit ad diem is satisfied 

by proof of payment befoi*e the day. — Bond v, 
Richardson (1588), Cro. Eliz. 142 ; 78 E. R. 398. 
Annotation : — ^Reld. Albemarle v. Bath (1693), Freem. Ch. 

193. 

425. .] — An obligor may discharge 

himself by paying the penalty before the money 
is due by the condition. — Gage r. Acton (1699), 
1 lYeem. K. B. 515 ; Garth 511 ; 1 Com. 67 ; 
1 Salk. 326 ; 89 E. R. 387 ; sub nom. Cage v. 
Acton, 1 Ld. llaym. 515 ; Holt, K. B. 309 ; 12 
Mod. Rep. 288 ; sub nom. Acton v, AcrroN (1704), 
Prec. Ch. 237 ; sub 7iom. Acton v, Peirce, 2 Vern. 
480. 

Annotations : — Consd. Milbourn v. Ewart (1793), 5 Term Rep. 
381 : Hartley v. Mauton (1843), 13 L. J. Q. H. 61 ; Fitz- 
gerald V. Fi^erald (1868), L. R. 2 P. C. 83. Mentd. 
Stonehouso v. Ilford (1706), i Cora. 14.5 ; Jones v. Meredith 
(1739), 2 Com. 661 ; Bishop v. Church (1751), 2 Vos. Son. 
371 ; Rogers v. Acaster (1851), 14 Beav. 445 ; Purdew v. 
Jackson (1824), 1 Russ. 1 ; Honner t\ Morton (1828), 3 
Russ. 65 ; Davis u. Gyde (1835), 2 Ad. & El. 623 ; Paine 
V. Emery (1835), 4 L. J. Ex. 250 ; Duberley v. Day (1852), 
16 Beav. 33 ; Jones v. Davies (1860), 5 H. & N. 766. 

426. ,] — The condition of a bond 

was for payment of £100 & interest on Dec. 5. 
Deft, pleaded that on Dec. 1 he paid the principal 
Sc interest. Pltf. replied non solvit modo et formd. 
On demurrer : — Held : judgment must be ^ven 
for pltf. — Martin v, Pritchard (1725), 1 Stra. 
622 ; 8 Mod. Rep. 346 ; 93 E. R. 739. 

Annotation: — Obtd. Sturdy v. Arnaud (1790), 3 Term Rep. 

599. 

427. .] — Debt on bond for payment 

on or before Dec. 5, & plea of payment at the day. 
Replication that deft, did not pay it on the day ; — 
Held : ill, not saying that he ffid not pay it at 
any time before. — -Tryon v. Carter (1734), 
Cunn. 71, 106 ; 2 Stra. 994 ; 7 Mod. Rep. 231 ; 
94 E. R. 1069, 1091. 

Annotation : — Rcra. R. ». Philips (1757), 1 Burr. 292. 

428. .] — Solvit ante diem: — Held: 


not an immaterial plea in debt on bond, — ^F letcher 
V. Hennington (1760), 2 Burr. 944 ; 1 Wm. Bl. 
210 ; 97 E. R. 046. 

429. .] — Debt on a bond to pay 

money on or before such a day : — Held : payment 
before the day, scilicet, such a day, was good. — 
Anon. (1763), 2 Wils. 173 ; 96 E. R. 760. 

480, On date — Extension by parol.] — 

Debt on bond conditioned for payment at a certain 
day. A plea that pltf. gave a longer day of pay- 
ment : — Held : bad, for an a^eement by parol 
could not dispense \idth an obligation, even when 
made before breach. — H aypord v, Andrews 
( 1698), Cro. Eliz. 697 ; 78 E. R. 932. 

Annotations: — Oonfld. Andrews v. Eaton (1729), Fitz-Q. 73. 

Refd. Aldridge v. Harper (1^33), 10 'Bing. 118 ; Davis v. 

Oyde (1835), 2 Ad. & El. 623. Mentd. Callander v. 

Howard (1850), 10 O. B. 290. 

431. Effect of non-payment.] — If a 

bond be conditioned to pay £12 a year, or £150, 
the obligor has an election, but if he neglect to pay 
the £12 on any of the days of payment, it is a 
forfeiture of the penalty. — A bbot v, Rookwood 
( 1620), Cro. Jac. 594 ; 79 E. R. 507. 

432. Provided by mortgage.] — A 

bond was conditioned to perform all covenants & 
conditions in an indenture of mtgo., wherein was 
a proviso, that if the mtgor. paid the money on 
the day, the mtge. should be void. In an action 
on the bond the breach alleged was non-payment 
of the money on the day :-^u. : whether there 
was a breach of the condition, & whether the bond 
was forfeited. — T omi^es v. Chandler (1675), 2 
Lev. 116 ; 83 E. K. 476 ; sub nom, Tooms v. 
Chandler, 3 Keb. 464 ; Freem, K. B. 386. 

433 . Of bond.] — A bond dated on 

a day certain in a penal sum conditioned for pay- 
ment of a lesser sum generally, without naming 
any day of payment, is payable on the day of the 
date. — F arquuar v. Morris (1797), 7 Term Rep. 
124 ; 101 E. R. 889. 

Annotatioti : — ^Mentd. He Dixon, Heynos v, Dixon, [1900] 

2 Ch. 561 . 

434. Taxed costs.] — A bond con- 

ditioned to pay costs on Nov. 29 in Cumberland, 
when taxed by the master is forfeited by non- 
payment, though in fact the costs were only taxed 
on Nov. 25, of which deft, had no notice on or 
before Nov. 29, for deft, might have had them 
taxed before, & thus have known their amount in 
time. — B igland v, Skelton (1810), 12 East, 436 ; 
104 E. R. 170. 

436. Of infant’s majority — Bank- 

ruptcy of obligor during infancy.] — ^A. gave B. a 
bond conditioned for payment of £1,000 when C. 
an infant, if living, should attain twenty-one, with 
interest in the meantime payable half-yearly. 
A. became bankrupt during the minority of 0. 
At the date of the fiat there was an arrear of interest 
due on the bond : — Held : the bond was forfeited, 
& B. was entitled to prove against the estate of A. 
for the whole £1,000 with interest to the date of 
the fiat. — Re Cawood, Ex p. Shaw (1860), Fonbl. 
159 ; 16 L. T. O. S. 368. 

436, After date.] — In debt on a bond to 

pay money, deft, pleaded payment of part after 
the bond was forfeited : — Held : a plea of payment 
after the day for payment was a bad plea. — 
Marshall v. Freake (1622), Palm. 287 ; 81 E. R. 
1086. 


436 i. Time of payment — After time 
for performance — After breach — Plead- 
A plea of payment in satisfac- 
tion of a bond conditioned to do a col- 
lateral thing is bad. unless it aver that 
payment was made after time for per- 
lomianee, & after a breach. — P rindle 


V. McCan (1848), 4 U. C. K. 228.— CAN. 

f. Before scire facias — 

Presumption.} — Pltf., having sued deft, 
on a bond to pay money by instal- 
ments, obtained judgment for the 
penalty, & execution of the first & 


second instalments suooesHively. He 
then brought sci. fa. for the third. 
Deft, pleaded Batisfactlon by set-off ; 
Sc an acknowledgment was produced, 
signed by pltf., of deft.*s set-off, 
that the bond had been paid in full : 
— Held: it should be assumed that 



Part VII. — Performance or Breach op Condition. 208 


487. .] — ^Where a bond is conditioned 

for payment of money on a certain day, payment 
of the money after the day is no discharge of the 
bond. — ^Nbsson v. Finch (1698), 1 Ld. Raym. 
882 ; 01 E. R, 1162. 

SeCt now, 4 & 5 Anne, c, 3, s, 12. 

488. Impossible date.] — ^An action of debt 

was brought upon an obligation to pay £100 on 
Sept. 31 , & the issue upon payment was found for 
pltf . : — Held : it was payable presently, &> non- 
payment tzd diem was well found for pltf. — 
Gigoham V. PURCHA.SE (1626), Noy, 85 ; 74 E. R. 
1052 ; aiib nom. Gibbon v. Purchase, Lat. 1 58. 

439. Payment on demand.]— A bond 

to pay on Feb. 33 is presently duo on demand, 
because it is an impossible date. — Qosse v. Brown 
(1031 ), Het. 175 ; 124 E. R. 432. 

440. After forfeiture.] — Acceptance of 

satisfaction, after a bond is forfeited, will not 
discharge the obligation. — ^A non. (1586), Cro. 
Eliz. 46 ; 78 E. R. 309. 

441. — Payment, after forfeiture, 

of the princii)al, interest, & costs, due upon a 
bond to an infant of eighteen years of age, who was 
one of three exors. of the obligee, cannot bo 
pleaded in sal.isfaction to an action of debt, by all 
the exors. for the ptmalty. — Kniveton v, Latham 
(1637), Cro. Car. 190 ; 70 E. R. 1023. 

Consd. Bank of Eutrland r. Morrice (1736), 

Leo temv. Hard. 219 ; Penniufftou v. Healey (1833), 

1 Cr. & M. 402. 

442. Before breach — After breach.] — 

Payment to a bond with condition indorsed, is a 
good plea hofor<3 breacli, but not afterwards, no 
more than t.o an action of debt upon a single bill, 
for the h<moiit of the condition is lo.st when the 
breacdi is made. — IVI arle v. Make (1701), 2 Salk. 
508 ; 91 E. H, 431 ; sub voin. Marle v. Flake 
( 1700), 3 Salk. 118. 

AnnotatUm Mentd. WlUianiB r. Haj-ward (1859), 1 E. & E. 

1010. 

443. Due payment — Payment by receipts 

of following day.] — l5ebt on a bond conditioned 
for the due jiayment by the chief clerk of a rail- 
way CO. of all money rec(‘ived by liim on account 
of the CO. lie allowed the other clerks to be in 
arrear, tt- made up the doticiency on one day by 
appropriating to it a portion of the money re- 
ceived on th(‘ following day, but, in fact, he paid 
over a sum equal to the amount received on each 
day up to the time of liis dismissal : — Held : the 
condition liad been broken. — London, Brighton 
& South Coast Ry. Co. v. Goodwin (1849), 
3 Exch. 736 ; 18 L. ,J. Ex. 337 ; 13 L. T. O. 8. 
74; 154 E. K. 1042. 

444. Interest — Default.] — A bond executed by 
deft., as surety for ,1., on Mar. 1, 1832, was condi- 
tioned for payment of £5 interest on a piincipal 
sum of £200 on Mar. 1, 1833, £5 on Mar. 1, 1834, 

£205 on Mar. 1, 1835. The firat year’s interest 
was not paid till Mar. 30, 1833. In .June, 1833, 
deft.^ became bki>t. : — Held : the bond had boon 
forfeited, & was provable under dofts.’s commission. 
— Skinners’ Co. v. Jones (1837), 3 Bing. N. C. 
481 ; 3 Hodg. 18 ; 4 Scott, 271 ; 6 L. J. C. P. 
113; 132E. R. 495. 

445. .j — On a bond with a penalty 

conditioned for t)ayment of money at a given day, 
& interest at stat ed intervals in the meantime, the 
whole sum becomes demandable on default in 
the regular payment of interest.. It is no defence 


to plead that the obligors credited the obligee 
with interest in their books upon which the obligee 
^uld draw. — G oad v. Empire Printing & 
Publishing Co., Ltd. (1888), 52 J. P. 438. 

446. Of lesser sum.] — ^The acceptance of a lesser 
sum petidenie hill/i cannot be pleaded in abatement 
to debt on bond. Qu. : whether it can be pleaded 
in bar.— «TONE v. Radihh (1591), Cro. Eliz. 253 ; 
78 E. R. 508. 

447, .] — In an action on a bond of £200 

with condition for payment of £101 at a day 
certain, made by deft. & two others jointly & 
severally, deft, pleaded that pltf. released the bond 
by payment of £100 ; — Held : the release of a bond 
of £200 by payment of £100 did not discharge a 
bond for payment of £101, for though a greater 
sum included a lesser as to a tender, yet the debt 
& duty was entire & could not be discharged by a 
release of a lesser sum. — C hacb v. Gold (1618), 
Aleyn, 71 ; 82 E. R. 921. 

4?te, ,] — Payment of a lesser sum in satis- 

faction of a greater is not a good plea in an action 
of debt on bond, though it is good in an assumpsit 

-Hilliard v. Smith (1685), Comb. 19 ; 90 E. R. 
317. 

449. From another obligor.] — Pltfs., on 
becoming sureties for deft., took a joint & several 
indemnity bond from deft. & .T. Pltfs. afterwards 
became liable, as such sureth^s, to pay, & paid, 
£1098. They then sued .1. on the indemnity bond, 
& obtained a verdict for £1098, but accepted 
£215 from him in compromise, giving liim a receipt 
as follows ; — “ Received of .T. £215, being the sum 
we have agreed to accepts in discharge of the 
damages & costs in tliis action.” Pltfs. afterwards 
sued deft, on the same bond, iii ho pleaded payment 
by .1. of £215 in full satisfaction: — Held: proof 
of the compromise with .1., as above stated, did 
not support the plea. — Field v. Robins (1838), 
8 Ad. & El. 90 ; 3 Nev. eSc P. K. B. 226 ; 1 Will. 
Woll. & 11. 145 ; 7 L. .1. Q. B. 153 ; 2 Jur. 856 ; 
112 E. R. 770. 

450. Part payment — Agreement to take residue 

at future date.] — ^Part payments & an agreement to 
take the residue at a future day cannot be pleaded 
as satisfaction in bar to debt on bond. — B Alston 
V. Baxter (1593), Cro. Eliz. 304 ; 78 E. R. 555. 
Anmitaiion v. Bnico (1794), 2 Hy. Bl. .‘il?. • 

451. Another bond given for residue.] — 

In debt on a bond to pay money, deft, pleaded 
payment of part after the bond was forfeited, &, 
as t-o the b^ance, that he had given a bond to 
pltf. in exoneration of the bond in suit : — Held : 
the plea that deft, had given a bond in discharge 
of the otlier bond was not a good plea, for they 
were of the same nature, & one did not determine 
the other. — M arshall v. Freakig (1622), Palm. 
287 ; 81 E. R. 1086. 

^2. & accord as to remainder.] — To an 

action for breach of covenant in not pajing £8 a 
year & in not purchasing lands wortli £100, deft, 
pleaded that he had paid port., & that for the rest 
pltf, was to enter & receive profits of certain 
lands ; — Held : an accord was a good plea (.o a 
covenant to pay a sum or to an obligation, when 
joined with other tilings uncertain. — O utram 
Rolston (1666), 2 Keb. 51, 64 ; 84 E. R. 32, 41. 

See, further. Part X, Sect. 3, post. 

463. By instalments — Default.] — Debt lies on a 
bond payable bi’^ instalments after non-payment 


paymont had been made before this 
8ci. fa. Issued, & it was therefore 
admissible under the plea. — Shipman 
V . Henderson (1862), 21 U. C. R. 
447.— CAN. 

468 1. By imtaltnents — Default — 


I Waiver. \ — Where, after default In pay- 
ment of an instalment upon a bond, 
oondltioned that upon such default 
the whole amount of the bond should 
become due, pltf. accepted payment 
of such instalment, as also several 


subsequent ones : — Held : by so doing 
the parties reverted to the old arrange- 
ment for paymont by instalmonts, or 
made a new* one to the same otteot. 
— Gyan CnrxD Jawahur (1870), 2 
N. W. 88.— IND. 
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8ect 2. — What amounts to performance or breach ; 

Sub-sects. ] , 2, S 

of the first instalment ; &> the judgment shall 
stand os a security for the arrears. — W ebb v, 
Dwight (1733), 7 Mod. Rep. 191 ; 87 E. R. 1183. 

464. .] — If a bond be given to pay 

money by instalments, an action will lie on failure 
to pay the first instalment. — H alust v. Hodges 
( 1762), Say. 29 ; 96 E. R. 792. 

466. .] — In the case of a bond with 

condition to pay money at three times, the bond 
is in force by making any one default. — C oates 
r. Hkwit (1744), 1 Wils. 80 ; 96 E. R. 603. 

466. Alternative condition — Performance of 
things not provided for.] — Wliere the conation of 
a bond is to pay, or to do a collateral thing, tlus 
cannot be discharged by the performance of another 
collateral thing. 

The first difference, whei*e the condition of a 
bond is for payment of motiey, this may be per- 
formed by the payment of another thing, because 
it is of value certain, tins may be performed by 
any otlier collateral thing ; otlierwise it is, where 
the condition of a bond is to do a collateral thing. 
A second difference, three ai'e bound to deliver a 
collateral thing, they pay money for tViis ; this is 
no good satisfaction, notwithstanding murnmvc 
est methsura renim commutandarum, as if a man is 
bound to deliver to the obligee so much lead, of 
the value of £7 certain, & he delivers to him £7, 
this is no satisfacf ion of the condition, because that 
lead may be wortli more, the price of this may rise, 
it may be dearer, or it may be cheaper. A third 
difference, a man is boimd to pay a simi of money, 
or a powder of lead. If he delivers this to another, 
by & with the consent of the obhgee, this is a good 
perfoimance of the condition (Doddeiudgr, J.). — 
Moorwood V. Dickens (1015), 3 Bulst. 148 ; 
81 E. R. 127. 

467. Replace stock sold — Refusal to re- 

place.] — A. agreed to lend B. a loan of £600 Navy 
6 per cent, stock. He sold the stock for £622, which 
he paid to H. A bond was drawn by an unpro- 
fessional man, to repay “ £522, being the produce 
of £(i00 Navy 6 per cent, stock, or such other sum 
as would replace the stock, with lawful interest.*’ 
A sum equal to the dividends was paid half-yearly, 
but B., on discharging the bond, refused to transfer 
the stock, A would only pay the money received 
by her. A. objected to that, but at length received 
it, & gave up the bond, remonstrating on the 
injustice of the proceedings, but being told, at 
the same time, that the money would only be paid 
in discharge of the bond : — Held: (1) A. had no 
relief in equity, for he should not have received 
the money, unless the party paying it had agreed 
that the remedy should remain open ; (2) the costs 
should be refused. — B aknham v. Munn (1829), 
Tarnl. 84 ; 48 E. R. 35. 

458 , Pay insurance premiums — Lapse & 

revival of policy.] — ^A bond was conditioned to 
pay a sum of money on a given day, or to perfoim 
an agreement keeping a life policy on foot. Pltf, 
did not pay one of the premiums on the proper 


day, but subsequently to action brought for the 
principal sum, revived the policy at the original 
remium : — Held : the fact of pltf. having put 
imself into his original position as regarded the 
security of the policy, was not a sufficient ground 
for granting relief, but the action should be 
restrained on the ground, that in the peculiar 
circumstances of the case appearing in the bill 
A affidavits, ipltf . might have been under a mistake 
as to his liabilities in respect of a family arrange- 
ment. — Shearman v. M’Grboor (1863), 11 Hare 
106 ; 1 W. R. 302 ; 68 E. R. 1206. 

469. Without acquittance.] — In an action on a 
bond, deft, plead^ payment without acquit- 
tance : — Held : payment without -acquittance was 
no plea, & the bond was not discharged. — NiCHODs’ 
Case (1595), 6 Co. Rep. 43a ; Jenk. 257 ; 77 E. R.. 
121 ; ^ nom. Chambbrlayn v. Nichols, Cro. Eliz. 
455 ; Moore, K. B. 692. 

Annotations -^nsd. IMtta v. Polehampton (1698), 1 Ld. 
llayiii. 390. Beld. Holms r. Broket (1617), Cro. Jac. 
434 ; Lightfoot v. Bri^htman (1622), Hut. 54 ; Anon. 
(1698), 1 Ld. Riiym. 408 ; Hill v. Flemlug (1736), Loe 
temp. Hard. 341. 

460. .] — Quod solvit pendente lite : — Held : 

no plea to debt on bond, without producing the 
specialty. — Colbrook v, Forster (1602), Cro. 
Eliz. 886 ; 78 E. R. 1109. 

See, further. Part XII., Sect. 3, sub-scct. 3, 
post. 

Of Indemnity bond.] — Sec Sub-sect. 4, post. 

To obtain relief against penalty — Under 4 & 6 
Anne, c. 8.1 — See cases in Part VIII, Sect. 4, sub- 
sect. 2, post. 

Sub-sect. 2. — Release. 

See Part X., Sect. 5, sub-sect. 1, post. 


Sub-sect. 3. — Delivery op Bond or Goods. 

461. Bond-— After judgment.] — A condition to 
deliver an obligation is not performed by delivery 
of it after it lias been 4 )ut in suit, judgment 
recovered on it. — Teat’s Case (1582), Cro. Eliz. 
7 ; 78 E. R. 273. 

Annotation: — Mentd. Boson v. Sandford (1688), 1 Sliovv. 
101 . 

462. To third party to use of plaintiff.]— 

A condition to deliver a bond to pltf. is not satis- 
fied by delivery of it to a third person to his use. — 
Bease V, Draiton (1589), Cro. Eliz. 143 ; 78 E. R. 
400. 

463. Goods — To common carrier — Delivery to 
servant of carrier.] — If a condition be to deliver 
so many shoes to A., a common carrier, for the use 
of the obligee, a delivery of them to the servant of 
A. is sufficient, & the master shall he bound by it. — 
Staples v, Alden (l(i78), 2 Mod. Rep. 309 ; 86 
E. R. 1091. 

Sub-sect, 4. — Of Indemnity Bonds. 

See, generally. Guarantee. 

464. Against debt — Subsequent payment.! — 

Upon a bond to save pltf. harmless against a debt. 


453 ii. S. P. Sri Ra^iah Papamma Row 
Garu V. Toleti Vknkaiya (1870), 5 
Mad. 198.— IND. 

h. Of moneys collected — Pleading.] 
— The condition was to pay over 
moneys. Plea, payment of all moneys 
collected, without showing how much 
collected : — Held : sufflolont. — Deni* 
SON V. Dokelly (1846), 2 U. C. R. 
395.— CAN. 

k. Presumption of — Possession of 
bond hy mortoaoor.y—The presumption 
of payment of a bond whloh arises 


from its possession by the obligor loses 
much or its force when raised, not 
between the original creditor & debtor, 
but between debtor & the purchaser 
of the debt at an execution sale. — 
Debendra Kumar Mandel v. Hup 
Lall Dash (1886), I. L. R. 12 Calc, 
546.— IND. 


PART VII. SECT. 2, SUB-SECT. 8. 

1. Goods — Delivery to sheriff .] — 
A bond by a party whose goods are 
seized under a ft. fa., to deliver them 


to the sheriff on request, means merely 
that they shall be forthoomlMg when 
demanded, & where, in sucli case, 
the obligor has onco delivered up the 
goods to the sheriff, the condition is 
performed ; a refusal to give them ui» 
on a subsequent occasion is no breach 
of the condition. — ^Mallocjk r. Patter- 
son (1844), 1 U. O. R. 261.— CAN. 

PART VII. SECT. 2, SUB-SECT. 4. 

m. Legal result — Trouble db ex- 
pense.] — A. person giving a bond to 
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he is damnified & the condition of the bond is 
broken the moment Judgment for the debt is 
given, & deft, cannot avoid the penalty by a 
subsequent payment of the debt. — B ush v. Redge- 
LBY (1601), Cro. Eliz. 264 ; 78 E. R. 620. 

465. Failure to My.] — ^When the principal 

debtor gives his surety a oond to save him harmless, 
there is a forfeiture if the principal debtor fails 
to pay the debt by the due date. — ^Abbots v, 
Johnson (1616), 3 Bulst. 233 ; 81 E. R. 197. 

466. Against previous bond — Action com- 
menced — Subsequent payment.] — If a counter bond 
be given to save the obligee harmless from another 
bond in which he is the obligor, the covenant is 
broken if the^ original bond be pul in suit, although 
the money is afterwards paid.--““B0THWRiGHT v. 
Harvy (1694), Cro. Eliz. 369 ; 78 E. R. 617. 

467. Previous bond paid — ^Terror of suit.] 

— Deft, having given a bond to pltf. to save him 
harmless against another bond, pltf. went to the 
place where the money due on the first bond was 
to be paid, on the day of payment, & perceiving no 
person there to pay the money duo upon it, paid 
the money to the obligee in the first bond to save 
the penalty. In an action on the counter bond ; — 
Held : the condition had been broken, for terror 
of suit was a damnification. — ^Broughton’s Case 
(1600), 5 Co. Rep. 24a ; 77 E. R. 86. 

JLimotalintui : — Folia. Itove v. IlarriH (1613), 2 lUilat. 115. 

Distd. Hrowno v. Hanoocke (1628), Hot. 111. Reid. Free- 
man V. Sheen (1614), Oro. Jac. 339 ; Haddon v. Ayorf* 

(1858), 1 E. & E. 118 ; Andrews t\ Garrett (1859), 6 

C. 13. N. S. 262 ; C^ollins v. Cave (1860), 6 II. & N. 131. 

468 . Capias Issued.] — \^ere pltf. was 

bound as surety for deft., gave pltf. a bond to 
save him harmless : — Held : there was a broach 
when deft, failed to pay his debt, whereby there 
was a capias against pltf. — Keve v. Harris (1613), 
2 Bulst. 115 ; 80 E. R. 996. 

469. Effect of non-payment.l — Whore 

a counter bond is given to save harmless from 
a penal bond before condition broken, if the 
penal sum be not paid at the day, the party to be 
saved harmh'ss becomes thereby liable to the 
penalty ; & so is damnified, & the counter bond is 
forfeited. — Griffith v. Harrison (1693), 1 Salk. 
196 ; Skin. 397 ; 90 E. R. 176. 

Mentd. Wright v. IlusHcll (1774), 3 Wils. 

530. 

470. -,] — X. became bound as a 
surety with Y. to A. on Aug. 10, 1778, conditioned 
for payment in six months. On Mar. 1, 1780, 
lie became bound with Y. to B. con^tioned for 
payment in six months ; & on Mar. 4, 1780, Y. 
became bound to X. conditioned for payment of the 
two former bonds, & also to indemnify X. against 
those two bonds. Tlie money secured by tlie 
second bond not being paid on the day when it 
became due : — Held : the last bond was thereby 
forfeited, though X. was not called on to pay the 
money in the second bond until afterwards, & 
X. might prove it as a debt under the commission 
of bkpey, that issued against Y. after the forfeiture 
& before payment, — Hodgson v. Bell (1797), 7 
Term Rep. 97 ; 101 E. R. 874. 

Annotations : — Consd. Collingo v. Hoy wood (1839), 9 Ad. 

& El. 633 ; Reid. Hankin v. Bennett (1852), 8 Exoh. 107, 

471. Against claim of dower — Action for 
arrears.] — The obligee in an indemnity bond, on 
being d.amnified, has an immediate right to bo 
reimbursed. 

The condition of a bond was that deft, should 
indemnify pltf. from all manner of claim of dower 
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that imght be made by A. A. subsequently 
mamed D., who filed a bill for arrears of dower : — 
Held : pltf. was not bound to wait until the deter- 
mination of the suit, but had an immediate right 

bond. — Challoner v. Walker 
(1758), 1 Burr. 674 ; 2 Keny. 297 ; 97 B. R. 465. 
Annotation : — Refd. Rc Fox, Ex p. Marshall (1834), 3 Doao. 

472. Parish against pauper — ^Maintenance in 
another parish.]— ~A bond to indemnify a parish 
against a pauper is forfeited, though the parish, to 
avoid the expense of removal, chooses to pay a 
weekly sum for his maintenance in another parish. 
—Allen v, Peshall (1777), 2 Wm. Bl. 1177 ; 
96 E. R. 694. 

473. Parish against inhabitant — Residence after 
term.]— A bond given to parish officers reciting 
that B. had taken a house in the parish for a tenn 
of seven years, & conditioned to indemnify the 
parish against any charges which they might 
sustain on account of B. & his family becoming 
iidiabitants of & belonging to the parish, is not 
discharged by B.’s purchasing an estate of the 
value of £30 in the parish, & residing on it upwards 
of forty days, after the expiration of the seven years’ 
lease. — E dwards v, Bobbit (1813), 1 M. & H. 
120 ; 106 E. R. 45. 

474. Parish for maintenance of bastard child — 
Refusal by parish to deliver child to obligor.] — 

The putative father of a bastard child voluntarily 
entered into a bond, conditioned to pay pltfs., 
parish officers, & their successors 2.‘#. 6d. a week, 
for all costs & charges concerning tlie child, so 
long as it should live, & be provided for at the 
expense of the parish. To an action on the bond, 
to recover weekly payments deft, pleaded that he 
was able & wiUing io pay for the child without 
the assistance of the parish, & that he had requested 
pltfs. to deliver it over to his care, but that the 
child had been provided for at the expense of the 
parish, by pltfs., of their own wrong, <Sc that, 
if they were damnified, they wore damnilied of 
their own wrong ; — Held : the plea disclosed no 
matter of legal defence to the action, since the only 
plea in discharge of the bond would be x^erformance, 
as the child had been provided for at the expense 
of the parish. — Pope v. Sale (1831), 7 Bing. 477 ; 

5 Moo. & P. 336 ; Nev. & M. M. 0. 210 ; O' 
L. J. O. S. C. P. 150 ; 131 E. R. 185. 

Annotation: — Mentd. FoUlt v, Koetzow (1860), 21 J. P. 
612. 

475. Against expenses of bastard child — Child 
under seven removed by mother.] — Debt on bond 
to indemnify i^ltf. from charges which he might 
be liable to on account of a bastard child. Plea, 
that the mother took the child away from defts. 
Replication, that it had since been chargeable to 
the parish, & pltf. had been obliged to pay. 
Rejoinder that the child was an infant under 
seven & in the keeping of the mother, that it 
was not in defts.’ power to take it from her keep 
it BO as to indemnify pltf. : — Held : the plea was 
bad, because the bond was a general bond to 
indemnify pltf. as to the child against all the world, 

6 defts. could plead nothing except either (1) that 
pltf. had not been damnilied, or (2) M he had been 
damnified he himself was the occasion thereof. — - 
HuLTaAND V, Malken (17()0), 2 Wils. 126 ; 95 E. R. 
723. 

Annotation : — Refd. Straiigeways v. Robinsou (1812), 4 Taunt. 
498. 

See, further. Bastardy, Vol. III.> pp. 384, 386. 


hold hormloaH In any actions that may 
be brought, & to pay all cohIh & 
charges thereby accruing, is bound to 


indemnify as well against the legal 
result of any such actions, as for the 
trouble St, expense occasioned by them 


to the person to be indemniflod. — 
Hamilton r. Davls (1844), 1 U, C. R. 
176.— CAN. 





Bonds. 


Sect* 2. — What amounts to performance or breach : 
Sub-sects. 6, 6 7.] 

5. — Of Bonds dealing with Interests 
IN AND Covenants relating to Land. 

476. Descent to son at death — Land sold & 
repurchased.] — man was bound in an obligation 
on condition that if he allowed his lands to descend 
to his son immediately after bis death without any 
act being done relating to the lands, the obligation 
should be void. He sold part of the land during 
his life, but bought it back & allowed it to descend 
to his son : — Held : he had broken the condition. — 
Howard (Lord) v, IJder (1637), Beni. 9 ; Ben. 
& D. 19 ; 73 E. R. 937. 

Annciicdion : — Mentd. Anou. (1562), Ben. & D. 121. 

477. Release of rights — Lease to another to use 
of obligor.] — ^A. was bound in an obligation that 
he should release all his right in B. to the obligor, 
& in performance of the condition he made such 
a lease, & delivered same to 0. to the use of the 
obligor : — Held : the condition was not performed, 
because the obligor had not the lease in his own 
hands to plead, but was put to his writ of detinue 
against C. — Anon. (1584), 4 I.eon. 122 ; 74 E. R. 
771. 

478. Performance of covenants in lease — ^Rent 
reserved by award.] — Arbitrators awarded that 
the obligee of a bond should grant a lease to the 
obligor reserving a certain rent. The lease was 
granted, but tlie obligor did not pay the rent: — 
Held : the lessor could not bring an action of debt 
on the bond, for the words “ reserving rent ** 
were not parcel of the award, the effective part of 
which was the granting of the lease, & the lessor 
had other remedies for recovering the* rent. — 
Anon. (15.36), Beni. 4 ; 73 E. R. 933. 

479 . Breach.] — Debt on bond conditioned 

for performance of covenants in a lease will lie 
on a breach of the covenants before the condition 
is performed, though the lease becomes void before 
the action is brought. — Hii.t/ v. PiLKiNC?a'ON 
(1591), Oro. Eliz. 244 ; 78 E. R. 500. 

Annotations: — Refd. Gibboins v. Davies (1693), (!omb. 242. 

Mentd. Reynolds v. Woolnier (1672), Freeiu. K. B. 41. 

480. Implied covenant.] — ^A bond to 

perform all covenants, etc., in a lease is forfeited 
by the breach of an implied covenant. — Nokes’ 
Case (1599), 4 Co. Rep. 80 b; 70 E. K. 1050; sub 
nom* Nokes v* James, Cro. Eliz. 074. 

Annotations: — Mentd. Tmichard u. Hoskins (1628), Litt. i 

203 ; Brown V. Brown (1661), 1 Lov. 57 ; Hayes v. I 
BickerstalT (1669), Vaugrh. 118 ; I’onifret r. Kicroft (1669), | 
2 Kcb. 569 ; Haokot v. Glover (1713), 10 Mod. Rep. 142 ; 1 
PickeriuK i’. Watson (1776), 2 Wm. Bl. 1117 ; Browning I 
V. Wright (1799), 2 Bos. & P. 13 ; Dawson v. Dyer (1833), 

5 B. & Ad. 584 ; Line v. Stephenson (1838), 4 Bing. N. C. 
678 ; Messont r. Reynolds (1846), 3 C. B. 194 ; Doughty 
V. Bowman & Fulford (1848), 12 Jur. 182 ; Monypeimy 
V. Monjrpenny (1861), 9 H. L. Cas. 114 ; Dennett v. Ather- 
ton (1872), L. R. 7 Q. B. 316 ; Baynes v. Lloyd, [1896] 2 
Q. B. 610 ; Stephens v. Junior Army & Navy Stores, 
[1914] 2 Ch. 516. 

481 . Compromise — Premises let by 

assignor.] — The assignee of a lease executed a 
bond to indemnify the original lessees against the 


covenants contained in the original lease. He 
afterwards left the country ; the house was left 
untenanted, & the original lessees were obliged 
to pay the rent reserved. The assignee, having 
subsequently returned to England, made a com- 
promise with them for the sum then due in respect 
of his non-performance of the covenants, & shortly 
afterward went abroad, & the original lessees 
demised the house to a person who continued in 
possession until the end of the term : — Held : such 
mode of dealing with the premises did not give the 
assignee any title in equity to relief against the 
legal effect of his bond. — ^Anderson v. Bailey 
(1826), 1 Russ. 313 ; 38 E. R. 121, L. C. 

482. Sale of house to A. — Sale to B. — Subse- 
quent repurchase.] — If a man be bound by his 
bond, to sell a house to A., & afteiwards before 
any sale by him made to A. he sells the same 
house to B., by such sale the bond is forfeited, 
& that is so, notwithstanding afterwards he 
repurchases the same house again. — Anon, (1611), 
1 Bulst. 117 ; 80 E. R. 813. 

483. Quiet enjoyment — Interference.] — Where a 
lessor is bound that his lessee shall take, reap & 
carry his corn peaceably without interruption, 
if the lessor comes upon tlie land & says to the 
lessee that he shall not reap any corn there, but 
otherwise does not disturb him, it is a forfeiture 
of the bond. — ^A non. (1584), Godb. 22 ; 78 E. R. 
14. 

484. Payment of annuity during occupation — 
Surrender of land.] — ^A bond to pay an annuity 
to A. if the obligoT* or his assigns, shall, or may, 
occupy the lands lot to him, the obligor, by B. is 
forfeited by non-paymemt to A., although the 
obligor has surrendered the lands to B. — Ford v, 
Holunuborough (1593), Cro. Eliz. 313 ; 78 E. R. 
563 ; sub noni, Foord v* Holborrow, Owen, 104. 

485. Lessee to give up possession — Refusal.] — 
A lessee for years was bound in a bond to give up 
possession of the land demised to the lessor, or his 
assigns, at the end of the term. The lessor as- 
signed over his interest, <S: the assignee required 
the lessee to perform the condition, who replied 
that he did not know whether or not he were the 
assignee, & thereupon refused Held : he had 
broken the condition. — ^Anon. (1018), Boph. 136 ; 
79 E. R. 1238. 

486. Removal of manure.] — A tenant executed 
a bond to liis landlord, condition(‘d that it should 
be void, if he should spread all the manure then 
collected in the midden-stead or any other part 
of the farm on the land, & should not sell, cart, 
or convey away any manure from the farm. The 
tenant’s stock upon the farm having been sold by 
auction, two of the cows, which wore bought by 
W., were permitted by the tenant to stay upon 
the premises for some weeks. W. brought all their 
food daily from his own farai, & took away the 
manure made by them ; — Held : the condition of 
the bond was broken, as the manure so taken away 
was made on the land, Se ought to have been spread 


PART VII. SECT. 2, SUB-SECT. 6. 

n. Aarecrnerd to settle land — 
Whether non-verformantr canrels afjrec- 
menl.] — If a man agree to Bcttle his 
estate In a particular manner. He give 
a bond for performance of the agree- 
ment, ho cannot forfeit the bond & 
get rid of the agreement, though the 
estate be •worth more than the amount 
of the bond ; &, If the bond is to 
secure Ids not doing an act, he cannot, 
by forfeiting it, enable himself to do 
the act.— F rench v. Macalk (1842), 
4 1, Eq. R. 573 ; 2 Dr. & War. 269. 
~IR. 

o. To convey land — Tender of 


deed.} — The obligor of a bond condi- 
tioued to convey land must prepare 
& tender the conveyance, imless the 
oonditiou he to convey by such deed 
as the obligee sliall require, or to 
exe<Jiite a conveyance.' — v. Rei- 
KlE (1865), 15 a P. 200.— CAN. 

p. S. P. ]*RiNi>r.R r. McCan (1848), 4 
U. C. R. 228.— CAN. 

q. i». P. Harrison v. Livingston 
(1838), 4 Ont. Dig. 7100.— CAN. 

r. S . P . Mouck V . Stuart (1848), 4 
U. C. R. 203,— CAN. 

g, chi paymeni of 

expenses .] — If the condition be to con- 


voy at the expense of the obligee, the 
obligor must prepare the deed & 
tender the dollvory of it to the obligee 
on his paying the expenses thereof. — 
McDonaiA) r. Snttsinokr (1849). 5 
TJ. C. R. 312.— CAN. 

t, Conmyance essential—' 

Pleading .] — Declaration on a bond ])v 
defts.’ testator to “ execute to pltf. 
a sufficient deed In laiv ” of land. 
Plea, that defts., under a power, had 
executed a deed of the land : — Held : 
plea bad, for tiiat defts. had executed 
a deed was no answer, without showing 
that they had convoyed the land. — 
Wiseman v. Williams (1866), 17 

C. P. 202.— CAN. 
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Part VIL — Performance or Breach of Condition. 


upon the land. — ^H indlb v. Pollitt (1840), 6 
M. & W. 629 ; 9 L. J. Ex. 288 ; 161 E. R. 521. 
See, generally, Agrioultuiib, VoL II., pp. 20, 27. 


Sub-sect. 6. — Op Bonds to Render Accounts. 

487. Neglect to pay money.] — The condition 
of a bond being, ‘Ho render a fair, just, & perfect 
account, in writing, of all sums received,** if the 
obligor neglect to pay over such sums, he is guilty 
of a breach of the condition. — ^Bache v, Proctor 
(1780), 1 Doug. K. B. 382 ; 99 E. R. 247. 
Annotation: — Mentd. Wilson v. Wilson (1854), 5 H. L. Cas. 

40. 

488. False balance sheets.] — In an 

action upon a bond, the condition of which was 
for the honest & faithful service of a bankor*s 
clerk, three breaches were assigned, viz., general 
misconduct, irregular & unbusinesslike conduct, 
not faithfully accounting. An arbitrator, to whom 
the cause was referred, found specially that, on 
a certain day, the clerk made an erroneous balance 
sheet, failing to exhibit, as it should have done, a 
surplus of £100, but that there was no proof that 
such sum came to the hands of the clerk, (fe also 
that, on another occasion, the clerk having re- 
ceived from a customer £213, entered it in the 
books of the bank as £113, exhibiting on that day’s 
balance sheet a false & unaccounted for surplus of 
£1 00 ; — Held : the above facts did not show 
conclusively that the condition of the bond had 
been broken. — Jephhon v, IIowiaNs (1841), 2 
Man. & G. 3(i0 ; 2 8cott, N. R. 605 ; 133 E. R. 
787. 

489 . Deficiency on stock taking.] — Deft. 

gave a bond dated Apr. 18, 1842, to secure liis 
faithful dis(jharge of the duties of the ofiftce of 
agent for a co-operative society. By the con- 
dition, the nature of the duties was to render a 
true account to pltfs., as the directors, or such 
pci’sons as they should appoint, of all money & 
other property otherwise faithfully discharge 
the ollice. The breach assigned that» deft, received 
from members and others, on behalf of the society, 
goods & chattels of the value of £2,800, & was 
liable to account for same, but that he did not 
render an account of £80 9s. parcel of the sum. 
The deft, alh'ged that he did render an account 
of the £80 9«., that he did, when requested, pay 
over the sum. Deft, had been, from Aug., 1841, 
agent for the society, &. his duties before & after 
the execution of the bond were precisely of the 
same description. A deficiency was discovered 
on taking stock in Aug., 1842, & such deficiency 
was £112, but in what manner, or at what time, 
the deficiency was occasioned, was left on the 
stock-taking quite uncertain. After the first 
stock-taking deft, remained in his office a fortnight 
longer, & at the end of it stock was again taken, 
on which second occasion the deficiency amounted 
to £128, naaking an increase in such deficiency of 
£16 in the interval. Upon that evidence the judge 
directed the jury to find a verdict for pltf . for £80 9s . , 


with liberty to move to reduce it to £10, or enter a 
nonsuit, or verdict for deft. : — Held : the rule 
should be made absolute for reducing the verdict 
to £10, & the verdict could not stand, because the 
period of the breach of duty by deft., except as 
far as regarded the fortnight between the first & 
second taking of the stock, was left quite in un- 
certainty, but the stock having been twice taken 
while deft, remained in his ofilce after the date 
of the bond, afforded some evidence of breach of 
duty within the condition. — H argreaves v. Wood 
(1845), 5 L. T. O. S. 370. 


Sub-sect. 7. — Op Bonds relating to Marriage. 

490. Settlement — Subsequent marriage — Of wife.] 

— A. on his marriage with B., entered into a bond 
of £1,000 to trustees to her use, in Aug., 1648, 
conditioned to be void, if he did not within two 
months settle lands on those trustees, to tlio use 
of himself & B., &: their heirs, in Nov. next.. After- 
wards A. covenanted wifh one of the trustees to 
stand seised of those lands to the use of himself 
for life, remainder to B. for life, remainder to his 
first & tenth son in tail, remainder to his own 
right heirs. A. died without issue, &- B., who 
survived many years, married O., by whom she 
had issue, pltf., an infant. A bill having been 
brought on his behalf against deft., who claimed 
under the heir of A., to enforce a conveyance 
according to the condition of the bond : — Held : 
as thei*e was no agreement but what was in the 
condition of the bond, & no articles or agreement 
besides, & as the bond was twenty-two yeai’s old, 
& the above settlement had been made to one of 
the obligees of the same land mentioned in the 
condition, though not to the same uses, as B. 
had never questioned it in her life, & the agreement 
was secured by penalty, which was relied upon, 
there was no reason to turn such agreement into 
a collateral execution by decreeing the land, <fc 
demurrer to the bill allowed. — Bagg v . Foster 
(1670). 1 Cas. in Ch. 188 ; 22 E. K. 755. 

491. Of obligor.] — Where, in a bond 

made in contemplation of marriage, the obligor 
agreed to settle all lands A hereditaments of whch 
he should be seised during his life upon his intended 
wife, A the issue of the marriage, in such parts & 
proportions, & to such use & uses as siioiild bo 
thought requisite, the better to make a provision 
for lus intended wife in case she should survive 
him : — Held : such obligor having survived his 
wife, by whom he had issue, & married another by 
whom he also had issue, would not commit a 
breach of the condition, if he did not make a 
settlement of property acquired during the second 
marriage upon the issue of the first. — Prebrlk 
Boghttrrt (1817), 7 Taunt. 538; 1 Moore, C. P. 
258 ; 129 E. R. 215 ; snbseqneni proeccdhigs 

3 Wils. Ch. 161, L. C. 

Annotaiwna : — Mentd. Maxwell v. Ward (1822), 11 Price, 3 ; 

Hill V. Gomme (1839), 5 My. & Cr. 250; WcUcHley v. 

Wellesley (1839). 4 My. & C^r. 554 ; Machii*caii v. Lane, 

Melhiiisli 15. Maclurcan (1858), 5 Jur. N. S. 50, 
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488 1. Neglect to pay money — Fnlsifi' 
cation of accounts .] — A clerk to an 
urban district ooimcU falsitied the 
accounts before entering into a surety 
bond, subsequently entered into a 
bond, failed to account 8c left the 
country. The condition in the bond 
was that if ho should duly 8c faithfully 
oxocute 8c disoharge all the dutlee of 
the said office, etc., then, etc. ; — Held : 
there was a duty on his i>art to submit 
his accounts to audit & to pay over 


the sum of money that would be 
certified by the auditor to bo due. — 
Tullamore Urban District Council 
V. liuBiNS (1913), 48 I. L. T. 180. — IR, 

a. Pleading.] — In debt in 

bond to pltf., as treasurer, by deft., as 
collector of taxes, conditioned that if 
deft, should faithfully collect Sc pay 
over to the proper officer the taxes 
imposed for the then current year, 8c 
should well & faithfully comply with 
all the other duties of his office as 
specially defined in the by-laws, etc. ; 


— Held : the declaration should have 
alleged i-hat the town council liad 
imposed taxes, amount that should 
have been collected by deft., the 
by-laws defining duty, etc. — J udd 
V. Petrie (1856), 6 U. P. 48. — CAN. 

b. .1 — Condition, to 

account once in six months. Plea, 
that deft, did account, not alleging 
once in every six months : — Held : 
had. — Smatj:. v. Bbaslet (1846), 3 
U. C. K. dO.—OAN. 
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Sect, 2. — What amounts to performance or breach: 

Svh-seci s. 7 , 8 9 . Se cts. 3 d? Svib-sect, 1.] 

492. Satisfied pro tanto — ^Devise ol iands 

to wife.] — A bond by a wife’s father to pay 
£800 as her portion ; — Held : satisfied pro tanto 
by the devise to her of copyhold lands which the 
husband had enjoyed. — ^Bridges v, Bere (1708), 
2 Eq. Cas. Abr. 34 ; 22 E. R. 20, L. C. 

493, Estate of inheritance — Subsequent 

annuity.] — One on marriage gave a bond to settle 
an estate of inheritance of clear £100 a year, to 
the use of himself for life, remainder to his wife 
for life, remainder to the heirs of their bodies, 
remainder to his own right licirs. He afterwards 
settled fa rentebarf^e] a perpetual annuity, which 
he was entitled to, payable out of the customs at 
Hull : — Held : a performance of the agreement. — 
Middleton v, rtivoR (1760), Amb. 391, 828; 
27 E. B. 200, 521. 

Amuilation : — Mentd. Turner v. Turner (1783), 1 Bro. C. C. 
315. 

494. On husband & wife — ^Devlse to wife 

— Specific performance.] — ^A bond was ^ven by 
the father of an illegitimate child to her intended 
husband, in contemplation of their intended 
marriage, in the penal sum of £2,000 conditioned 
to pay the husband £1,000 «fe interest. It was 
recited in the condition, that in consideration of 
the intended marriage, the obligor had proposed 
to the obligee to surrender certain copyhold 
property, then let on lease at a rent of £50 per 
annum, to the uses thereinafter mentioned, & if 
such surrender should not be so made within 
eighteen montlis after the marriage, the husband 
& wife, or the survivor, should receive, after the 
death of the obligor, £1,000, & he was, in the 
meantime, to pay the husband & wife £50 a year 
for the interest thereof, untfi the principal sum 
should be fully discharged. The condition was 
to the effect of the recital, & that, if the estate 
should be so settled in substance to the use of the 
husband & wife for life, remainder to the survivor, 
remainder to their issue, & if the £1 ,000 & interest 
should be paid, or if the obligor should make such 
surrender in his lifetime, & pay the arrears of 
interest up to the time <if the surrender, the 
obligation was to be void. The obligor died without 
making the surrender, having regularly paid 
the £50 per anymm, & by his will he devised the 
copyhold ostai^e to liis daughter, the wife of the 
obligee : — Held : the bond was not forfeited by 
reason of the breach of the condition, as there was 
merely an agreement to settle the land, which was 
satisfied by the devise to the wife, & it was an 
agreement of which equity would enforce the 
specific- performance, the penalty being only meant 
to secure the settlement recited in the condition. — 
Roper v, Bartholomew (1823), 12 Trice, 707 ; 
147 E. R. 880. 

495. To marry obligee — ^Refusal to marry.] — 

The condition of a bond was that the obligor 
would not marry any other but i)ltf., & would pay 
£1,200 in case she did so, or refused to marry pltf. 

PART VII. SECT. 2, SUB-SECT. 8. 

c. Not to sell liquor during 
pendency of appeal — Sale, try third party,] 

—During the pendency of a certiorari 
to remove a conviction of deft, for 
Belling iut-oxicating liqnors contrary 
to law, deft, was again oonvictod & 
fined ; part of the amoimt of the fine 
was paid, &, action was brought on a 
bond conditioned that deft, would not 
sell during the pendency of the 
appeal ” from the first conviction. 

There was no evidence that he had 
sold liquor personally, but it appeared 
that liquor had been sold on the 
premises by a woman who was not 


within a month after her father’s death. The 
obligor married another man, her father being 
alive : — Semhle : the bond was forfeit>6d & the 
money payable. — Box v. Day (1744), 1 Wils. 59 ; 
95 E. R. 491. 


Sub-sect. 8. — Of Bonds relating to Actions 

BROUGHT. 

496. Not to continue action — Continued by 
attorney.] — The condition of a bond not to con- 
tinue an action is not broken by the party’s 
attorney continuing it without his privity. — Gray 
V. Gray (1610), Cro. Jac, 525 ; 79 JfC. B. 449. 

497. To follow suit — Delay by application for 
injunction.] — ^A bond to foliow a suit with effect 
is not foiMted by suing an injunction whereby 
the proceedings are delayed. — Ormond (Duke) v. 
Ireland (1700), 12 Mod. Rep. 320 ; 88 E. R. 1350 ; 
sf4b nom. Ormond (Duke) v. Brierly, 12 Mod. Rep. 
380 ; Garth. 510 ; Holt, K. B. 127. 

Annotations: — Reid. Moore v. Bowmaker (J816), 2 Marsh. 

392 ; Perroau v. Bevan (1820), 5 B. & C. 284 ; Harrison v. 

Wardle (1833), 5 B. & Ad. 140. Mentd. Morris v. Matihows 

(1841), 11 L. J. Q. B. 57. 

498. To appear at certain date — ^Action on later 
date.] — ^A condition to render himself on Nov. 28 
upon any action commenced does not obfige him 
to render to an action commenced after. — S tanley 
V. Eearne (1083), 3 Lev. 137 ; 83 E. B. 017. 


Sub-sect. 9. — Op Miscellaneous Bonds. 

499. Place of performance — Not provided for — 
Release to third party.] — The condition of a bond 
was that A. should perform an award, which was 
that ho should release to B. all actions, etc. A. 
made a release to B., which ho delivered to a 
third party for B.’s use. In debt upon the bond : 
— Held : a good performance of t he condition, 
because no place was appointed by the aibitrators 
for delivery. — ^Alford v. I-iEE (1587), Cro. Eliz. 54 ; 
2 Leon. 110 ; 78 E. R. 315. 

AnuoiaiiiPi : — Reid. Doe d. Ganiows r. Knight (1826), 5 

B. & C. 671. 

500. Presentation to archdeaconry — Lapse to 
Crown.] — The condition of an obligation was t hat 
if 8. procured a grant of the next avoidance of an 
archdeaconry to be made to B., so that B. at such 
next avoidance might present, then, etc. After- 
wards by the endeavour of 8. tlio grant of the next 
avoidance was made to B., but before the next 
avoidance the archdeacon was ci’eatod a bishop, 
so that the presentment to that avoidance apiier- 
talned to the Crown : — Held : the condition was 
not performed, by reason of the avoids, “so that 
B. might present.” — Bin(jham & 8quire’s Case 
(1587), 3 I^on. 151 ; 4 Ixjon. 61 ; 74 E. R. 590, 
731. 

501. Obligor’s wife to devise money — Payment 
necessary.] — In debt on bond, conditioned that 
deft.’s wife shall devise £100, etc., it is no plea to 

e. To carry on manufactures .] — 
Pltfs. granted deft, a bonus to aid 
him in the manufacture of agricultural 
implements, subject to a condition 
that he should give a bond to be 
conditioned for tlio carrying on of 
such manufactures in a named factory 
for twenty years: — Held: (1) the 
performance contemplated by the 
parties to the contract to carry on 
manufactures was one reasonably 
commensurate with the capabilities 
of the factory : (2) on the evidence^ 
deft, had failed in the performance. — 
ViUAUE OF Bnussjfiifl Coai*N. o, 
Ronald (1885), 11 A. 11. 605.— CAN. 


sho^vTi to bo deft.’s wife, child, or 
servant : — Held : the breach of the 
condition of the bond liad not been 
proved. — R. V, McKenzik (1880), 1 
R. & G. 488.— CAN. 


PART Vll. SECT. 2, SUB-SECT. 9. 

d. Not to aUer unll.] — Deft, gave 
)ltf. a bond conditioned not to alter 
lis w'ill, by which, os recited in the 
)und, he had devised to pltf. land, 
le afterwards sold Sc conveyed the 
and to G . ; — If eld : the condition was 
broken. — M cCormick v. McRae (1854), 
11 U. C. R. 187.— CAN. 
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say she did devise it, uidess he show also that he 
paid it. — SanffiRMAN v. Lylly (1640), Opo. Oar. 697 ; 
79 E. R. 1114. 

502. Money to he devised to children — Devise 
of land to one child.] — If a man binds himself in 
a bond to leave ids children £200, & ho leaves four 
children, & gives the eldest an estate in land, & 
to the other three £50 a piece at twenty-one, this 
is not a performance of the condition. — Taylor v. 
Bird (1760), 1 Wils. 280 ; 96 E. R. 018. 

503. Devise according to advice of third person 
— Sufflciency of advice.] — If a man be bound to 
make a sure & sufficient estate, by the advice of 
.T. if he make an estate according to the devise of 
J, be it sufficient or not, lawful or not lawful, the 
bond is saved. — Lamb’s Case (1599), 5 Co. Rep. 
23 b ; 77 E. R. 86 ; siUt nom. Lamb v. Bbownwent, 
Oro. EJiz. 710. 

AnnoUUions ! — DiMtd. Baker v. Bulstrode (1674), 2 Lev. 95. 

Befd. More v. Morecomb (1601), Cro. Ellz. 864 ; Holder p. 

Dlckeson (1673), Freem. K. B. 95 ; Hesketh v. Gray (1755), 

Say. 185 ; Hughes v. Humphreys (1827), 6 B. & C. 680. 

504. Release to satisfaction of counsel — Pre- 
sentment of document.] — On a condition to make 
such a release as shall satisfy pltf.’s counsel, deft, 
must tender a release to the counsel for liis approval. 
If the condition is to seal such a release as pltf.’s 
counsel may advise, then pltf. is to procure his 
counsel to decree the release & then tender it to 
the deft, to seal. — Baker v. Bulstrode (1674), 

2 Lev. 95 ; T. Raym. 232 ; 1 Vent. 255 ; I Mod. 
Rep. 104 ; 3 Keb. 273 ; 83 E. R. 400. 

Annotatutfia : — Mentd. Meritou v. Stovons (1741), Willoa, 

271 ; Giles V. Grover (1832), 9 Bing. 128. 

505. Broker’s duty — Acting concurrently with 
another broker.] — It is not a breach of the bond 
of a broker in the city of London to act as a 
broker concurrently with anotlier. — London Corpn. 

V. Brandon (1810), 2 Stark. 14 ; Holt, N. P. 438, 
N. P. 

Bail bonds.] — See Execution. 


Sect. 3.-~TIME FOR PERFORMANCE. 

Time of payment.] — See Sect. 2, sub-sect. 1, 
ante, 

506. No date fixed — Performance of award.] — 

A. was bound to B. upon condition to stand to 
the arbitrament of certain persons, who awarded 
that B. should make a release to A. of all actions, 
debts, duties, k, demands at the request of A. 
Afterwards A. went to B. & required him to make 
a release, whereupon B. said that he was unlearned, 
& that he would go to one to make it, & the next 
day after the request he sealed k delivered the 
release to A., who accepted it : — Held : notwith- 


stantog the acceptance, the obligation was for- 
feited, for presently after the request B. ought to 
nave done it in the speediest manner possible.-^ 
-A.NON. (1570), 4 Leon. 190 ; 74 E. R. 813. 

607. Performance of transitory or local 

Convenient time.]— When an act by the 
condition of a bond to be performed to the obligee 
IS of its nature transitory, & no time is Umited, 
although a place be expressed, the act ought to 
be performed in convenient time, k when the act 
to be performed is of its own nature local, without 
express limitation of any place. 

In local acts, where the concurrence of the 
obligor & obligee is requisite, the obligor shall have 
time during his life, if not hastened by request of 
the obligee ; but when the obligor may perform 
the act for the benefit of the obligee in his absence, 
the obligor ought to do it in convenient time. 
Where the concurrence, not of the obligee but of 
a stranger, is requisite, the obligor shall not have 
time to do a local act during his life, but he ought 
to do it in convenient time. But if the concur- 
rence of a stranger k of the obligee be requisite, 
the obligee ought to hasten the performance of 
such local act by request. 

Where the act, which an obligor ought to do, 
does not concern the obligee nor benefit him, but 
is to be done by the sole act of the obligor himself, 
k no time is limited for the performance, the 
obligor lias time during his life, k the performance 
cannot bo hastened by request. So also when the 
act to be done by the condition is to be done by 
the sole act or labour, or industry of a stranger, 
which in no manner concerns the obligor or obligee, 
or any other person, k no time is limited for the 
performance, it is sufficient if the act is done in 
the lifetime of him who ought to do it. — Bothy’s 
Case (1005), 0 Co. Rep. 30 b ; 77 E. R. 298. 
Annotation : — Consd. AJfrey v, Blockamorc (1626), 3 Bulat. 326. 

508 , To attend for choice of arbitrators — 

Convenient time.] — ^A bond conditioned to be 
at such a place on such a day to choose arbitrators, 
etc., is not performed unless the obligor attends 
there at such a convenient time before the end of 
the day that the arbitrament may be made, — 
Edmunds v. Marks (1697), Cro. Eliz. 549 ; 78 
E. R. 795. 

See, also, Nos. 420, 421, ante. 


Sect. 4.~-EXCUSES FOR NON-PERFORMANCE. 

Sub-sect. 1. — Non-Fulfilment op Condition 

Precedent. 

See Sect. 1, ante. 


f. To take up promissory note — 
Oiviny other noirn. 1 — K. executed a 
bond in favour of E. to secure a pro- 
missory note made by H. in favour of 
E. The condition of the bond was 
that if B. properly took up the note 
with interest, etc., the bond should 
bo void, but otherwise of full effect. 
On the due date of the note 11. made 
two promissory notes In favour of E. 
All interest, etc., to date was paid, ik 
on the face of tlie original note was 
written “ settled by renewal bills.'* 
E. retained the bona : — Held : In tho 
elrcumstanoos the giving of the two 
smaller promissory notes did not 
amount to a proper taking up of tlio 
larger note, 8c the condition of the 
bond remained unfulfilled. — Ewers v. 
OuPTSuooiiN Resident Magistrate 
(1880), P. 32.— S. AP. 

PART VII. SECT. 8. 

g. No date fixed — For conveyance 
J. — ^VOL. VII. 


0 / Zand. 1— On a bond conditioned that 
defts. should, on a certain day or 
before, if they obtained a title, convey 
to pltf. land in one of two counties In 
U.S.A. to bo taken from lands to be 
located by defts. : — Held : it was 
doft.'s duty to convey, & not to wait 
till pltf. tendered a deed. — T uatbr v. 
Street (1861), 11 C. r. 243.— CAN. 

h. Refusal to convey .) — 

Pltf. declared on a bond, reciting that 
deft, had agreed to sell to him laud 
for £600, of which £50 was to be paid 
down, & the remainder ** within ten 
years from the date thereof," with 
interest thereon half-yearly ; k con- 
ditioned that deft., ** on receiving the 
said principal money & interest at tho 
days Sc times Sc in manner therein- 
before mentioned for payment thereof," 
should " sign, seal, deliver, Sc execute 
unto pltf., a good, valid, Sc sufficient 
deed fii lee simple of said land, Sc to 
convey the same to him free from aU 


incumbrances. Tho breach assigned 
was, that although pltf. had paid the 
£50, & £250 on account of interest, 
& was at all times ready & willing, Sc 
offered to pay deft, the balance of 
principal Sc interest, on receiving from 
him such deed, yet that deft, could 
not Sc would not give him said deed 
or any title to said land : — Held : the 
condition being to convoy on receiving 
the purchase money within ten years, 
deft, could not bo compelled to convey 
before the last day of that time, or at 
least not without notice of tho inten- 
tion to pay at Jiu earlier day, Sc a 
tender accordingly. — B urns r. Boyd 
(1800), 19 U. U. R. 547. — CAN. 

k. Reasonable time .) — 

Debt on bond conditioned to make a 
deed of 200 acres : — Held : the obligor 
was hound to make a deed within a 
reasonable time. — R ogers v. Larb 
(1852). 9 U. 0. R. 204.— CAN. 
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Bonds. 


Sect. 4. — Excuses for non-performavwe : Sub-sect, 
2,A B, 

Sub-sect. 2. — Impossibility op Peepormance. 
j, generally, CoimiACT. 

A, Originally and Subsequently, 

509. Originally — Bond absolute.] — Where the 
condition of a bond is originally impossible the 
bond is absolute. — ^A non. (1489), Y. B. 4 Hen. 7, 
fo. 3, pi. 7 ; 5 Nev. & M. K. B. 378, n. 

510, Bond treated as single.] — A. was 

bound to B. im an obligation to stand to the 
arbitrament of C. so that the arbitrament should 
be made before 15 Mich., & that the obligor should 
have fourteen days’ notice of it. The 15 Mich, 
was fourteen days before the date of the obligation, 
& so the notice was impossible to be performed : — 
Held : the obligation was good & the condition 
void. — ^A non. (1448), Jenk. 110 ; 146 E. B-. 82, 
Ex. Ch. 

611. .] — If the condition be im- 
possible, the bond is single. — Wood & Avery’s 
Case (1589), 2 Leon. 189 ; 74 E. R. 467. 

612. .] — ^A bond with a condition 

ab initio impossible is a single bond. — Pullein v, 
Benson (1698), 1 Ld. Raym. 349 ; 91 E. R. 1130. 

613. ,] — Obligation to do an im- 

possible thing is single. — Wall v, Grovet (1700), 
12 Mod. Rep. 418 ; 88 E. R. 1421. 

614. Condition incorporated with 

obligation.] — Where a condition underwritten or 
indorsed is for performance of a condition which 
is impossible, only the condition is void, the bond 
being valid as a single bond, but where the con- 
dition is incorporated with the obligation, the 
bond is wholly void. — Fullerton v, Agnew 
(1703), 1 Salk. 172 ; 91 E. R. 159. 

Annotation : — Refd. Duvergier v. Fellows (1828), 5 Bing 248. 

616. Subsequently.] — Where the condition of 
a bond subsequently becomes impossible by the 
act of the obligor, or of a stranger, the bond is 
forfeited. Where it becomes impossible by the 
act of the obligee, the bond is saved. — ^Anon. 
(1489), Y. B. 4 Hen. 7, fo. 3, pi. 7 ; 5 Nev. & M. K. B. 
378, n. 

515 , Person to be named in will — Omission 

of name.] — A bond was conditioned for pay- 
ment of £10 to him whom the obligee should 
name by his last will. The obligee by his will 
named exors., but did not name any person 
certain to take his £10 : — Held: his exors. were 
not entitled to the £10. 

If I be bound to pay £10 to the assignee of the 
obligee, & his assignee makes an exor., &; dies, the 
exor. shall not have the £10. But if 1 be bound 
to pay £10 to the obligee, or his assignees, there 
the exor. shall have it, because it was a duty in 
the obligee himself (Coke, C.,J.), — Meade’s Case 
(1612), Godb. 192 ; 78 E. R. 117. 

Annot^icyn : — Consd. Bucklaud v. Barton (1793), 2 Hy. Bl. 

136. 

517. Refusal — Death.] — If a man be 

bound, that S., a stranger, shall enfeoff the obligee, 
^ he refuses to take it, he shall take no advantage 
of this ; but if the condition was to enfeoff a 
stranger who refuses to take it, this is a forfeiture ; 
& if a man be bound that another shall pay so 
much to S. at Mich, next, & he dies before, this 
ought to be paid to his exors. If a man be bound 


to build a house for another before such time, & 
he which is bound dies before the time, his exors. 
are bound to perform this (Coke, C.J.). — Quick & 
Harris v, Ludborrow (1616), 3 Bulst. 29 ; 81 
E. R. 25. 

Annotation : — Refd. Blbonl v, Kirkman (1836), 1 M. & W. 
418. 

B, Alternative Conditions. 

618. One alternative Impossible.] — Where one, 
under a condition in a bond, has election to do 
one of two things, if by defa^t of a stranger, or 
of himself, or of the obligee, or by act of God, he 
is rendered unable to do one of them, then he must 
do the other. — Moore <& Baker v. Morecombk 
(1601 ), Moore, K. B. 645 ; 72 E. R. 813 ; sub noun.. 
More & Baker v, Morecomb, Cro. Eliz. 864. 

Annotation : — Me&td. Vlnlcr v. Joyner (1679), Fi'eom. K. B. 
269. 

519. .] — Condition of two parts in the 

disjimctive, & one part becomes impossible to be 
done, yet the other must bo performed according 
to the subsequent matter. — Shipley v, Chai’Pel 
(1688), 3 Mod. Rep. 232 ; 87 E. R. 150. 

620. .] — Tlie penalty of a bond is not 

saved, although one part of a disjunctive condition 
cannot be perfoimod. — Drummond p, Bolton 
(Duke) (1755), Say. 243 ; 96 E. R. 867. 

521. .] — Where the condition of a bond 

is for the performance of one of two things, the 
fact that one becomes impossible is no reason for 
not performing the other. — 1)A Costa v, Davis 
(1798), 1 Bos. eSc P. 242 ; 120 K. R. 882. 

Anmitalionft -Distd. AtkUiHon. v. Bayntun (183r>), 
1 Biiig. N. C. 444. Consd. Barkworth u. Young (18.')6), 
4 Drew. 1. 

522. Act of God.l — ^A. was bound to 

stand to the award of two arbitrators, who awarded 
that he should pay to a stranger, or his assigns, 
£200 before such a day. The stranger died before 
the day, B. took letters of administration : — 
Held : The money should be paid t»o tke ad- 
ministrator, foj’ ho was an assignee. A: so if the 
word “ assigns ” had been left out. — Anon. (1588), 
3 Leon. 212 ; 74 E. B. 640. 

Annotatum : — ^Refd. I^ynch & Temploman v. Clonicnce 
(1699), 1 Lnt. 671. 

523. ,] — Qu, : whether a condition 

in the alternative is broken, if one part becomes 
impo.ssiblo by the act of God. — Tbopp v. Beding- 
PIELD (1592), Cro. Eliz. 277 ; 78 E. R. 532. 

624. .] — Wliere the condition of a 

bond consists of two partes in the disjunctive, & 
both are possible at the time of the bond made, 
& afterwards one of them becomes impol^sible by 
the act of God, the obligor is not bound to jierfoiin 
the other part. — TxAUQhter’s Case (1595), 5 
Co. Rep. 21 b. ; 77 E. R. 82 ; sub nom. Eaton v. 
Laughter, Cro. Eliz. 398 ; Pop}). 98 ; sul) ywm, 
Eaton’s Case, Moore, K. B. 357. 

Annotationtt :—rjOia^, v. Butter (1629), I»aliu. 552 ; 

Baakett v. Baskott (1677), Froeiii. K. B. 228 ; Htudholme 
V, Mandell (1697). 1 Ld. Raynu 279. Dbtd. Anon. Q697). 

1 Salk. 170; Dnunmoud v. Boltou U765), Say. 2 13. Consd. 
Jones V. How. (186()j, 9 C’. B. 1. Dbtd. Barkworth v. 
Young (1856), 4 Drew. 1. This proposition Is too broadly 
, laid down by Lord Coke as appears from the cane itself & 
from subsequent deoisions (Kindkbslky, V.C.); Wood r. 
Bate (1028), Palm. 613 ; Jones v. How (1848), 7 Hare, 267 ; 
Mcllquham v. Taylor, [1896) 1 Ch. 53. 

526. .] — There is a difference be- 

tween disjunctive absolute & disjunctive con- 
tingent, as if a man be bound to pay £10, or to 


PART VII. sect. 4, SUB-SECT. 2.~A. 

1. Siibseqiientlv — To deliver goods 
—Goods destroyed hy fire.] — Deft, exe- 
cuted a bond, conditioned that goods 
should be forthcoming for the purpose 
of seixure Sc sale under a chattel. 


Before the day of payment arrived 
the goods were destroyed by fire, & 
an action having been oommonced 
walnst deft, on this bond, he pleaded 
the fact of such destruction without 
any default on his part: — Held: bad 


for not negativing any default on the 
art of the mortgagor. — Boswell v . 
UTHKRLAND (1883), 8 A. R. 233 ; 32 
0. P. 131.— CAN. 

See, oteo, Part Vll., Sect. 4, Sub- 
sect. 2, C. 
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enfeoff one upon the return of S. from Rome, 
there if 8. die before he return from Rome, then 
the obligation is saved, although the £10 be never 
paid ; but if it be a voluntary act, as to i>ay you 
£10, or to enfeoff you before Mich., there if the 
obligor die before Mich., his exors. ought to pay 
the money (Popham, C..T.). — ^Anon. (1601), 
Oouldsb. 192 ; 75 E. R. 1086. 

626, .] — The condition in an obliga- 

tion was that whereas it was intended that J. 
should marry, or that if A. survived J. & did not 
receive within two years after the death of J. 
£200 either by his last will or by the custom of 
London, the obligor would pay £100 within one 
year after the two years. The marriage took 
place, &> A. survived J., but died within the two 
years after his death : — Held : the condition was 
disjunctive, & performance having become im- 
possible by the act of God as to one part of the 
condition, the obligor was not bound at all. — 
Wood v. Bates (1628), W. Jo. 171 ; Palm. 613 ; 
82 E. R. 91. 

627. .] — Debt for £20 on condition 

that A. should pay £7 9.*?. id. on such a day to 
pltf., or personally appear on .Jan. 23 in the house 
of B. precisely at 10 o’clock in the morning. 
Deft, pleaded that A. on Jan. 23, & before & after 
was so ill by the visitation of God that she could 
not go to B.’s house ; — Held : though the condition 
was disjunctive & one part impossible, the other 
ouglit to be performed, & judgment should be 
given for pltf. for the reason chiefly that the 
appearance was to be by a stranger &- not by the 
obligor himself. — Topham v. Panned (1680), 
T. Raym. 373 ; 83 E. R. 191. 

528. .] — Wliere the condition was to 

make A. a lease for life, or pay him £100, & A. 
died : — Held : his exors. shoTjld have the £100. — 
Anon. (1697), 1 Salk. 170 ; 91 E. R. 157. 
Jnmiaiions €onsd. Barkworth v. Youiik (1856), 4 Drew. 1 : 

Mclkjuham v. Taylor, 11895] 1 Ch. 53. Refd. Hodgraon v. 

Rawsori (1747), 1 Hen. 44. 

Aci. of God generally, see Nos. 532 et seq.^ post 

529. Act of obligee.] — Where the con- 

dition of a bond was that “ the obligor should 
either make such an assiu*ance as tlio obligee’s 
counsel should advise within six months, or else 
pay £300 ” : -Held : it was a good defence to say 
that the obligee’s counsel did advise no assurance 
within six months. — Bahkett v. Baskett (1677), 
1 Preem. K. B. 228 ; 2 Mod. Rep. 200 ; 89 K. R. 
163 ; sal) nom. Bahhktt v. Bassett, 1 Mod. Rep. 
261. 

530. .] — ^A bond for payment of 

£40 was conditioned that “ if deft, should work 
out the £40 at the usual prices in packing, when 
pltf. should have occasion for lumself or his 
friends to employ him therein, or otherwise should 
pay the £40, then the bond to be void.” In an 
action on the bond, deft, pleaded that he was 
always ready to have wrought out the £40, but 
that pltf. never eniployed him : — Held : a bad 
plea, because deft, did not aver that pltf. had any 
occasion to make use of him, & it was in pltf.’s 
election either to have work or money & not 
having employed him that was a request in law, 

PART VII. SECT. 4, SUB-SECT. 2.— C. 

532 i. General rule .] — To an aotion 
upon an obligation, impOBsibillty by 
act of God of performance of the con- 
dition is a good defence. — Lbitbim 
(Earl) v. Stewart (1870), I. R. 5 0. L. 

27.~-IR. 

m. Appearance in court — Death of 
pisr«o». f—The condition of an under- 
taking was that A. would appear in 
ot. ™enever he was required so to 
do ; he died before the time of appear- 


and he had thereby determined his election to 
have the money. — W eight v. Bull (1678), 2 
Mod. Rep. 304 ; 86 IQ. R. 1086. 

531, .] — On a disjunctive condition 

if the obligecj prevent the performance of one 
branch, the obligor shall be excused from per- 
forming the other. — Studholme v. Mandell 
(1697), 1 Ld. Raym. 279 ; 1 Lut. 688 ; 91 E. R. 
1083. 

Annotatiirne : — Consd. Esposito v. Bowden (1855), 4 E. & B. 

963 ; McRquham v. Taylor, [1895] 1 Ch. 63. IMd. 

Barkworth v. Young (1856), 4 Drew. 1. 

Act of parties generally, see Nos. 538 et seq.^ 
post. 

C. Act of God. 

632. General rule.] — ^Where by the act of God, 
the performance of the condition of a bond be- 
comes impossible, the bond is not forfeited. — 
Hulbeht V. Watts (1696), 1 Ld. Raym. 112 ; 
91 E. R. 971. 

633. Payment by day certain — ^Death of obligor 
— Award.] — Deft, was bound by bond to pltf. 
that J. should perform the award of C. The 
award was that J . should pay £20 at the Feast of 
the Annunciation & £10 at Mich. .1. paid the 
£20, but died before Mich. : — Held : the bond was 
forfeit. — Kino WELL & Chapman’s Case (1677), 
2 Leon. 155 ; 74 E. R. 438 ; siih nom. Kinguel v. 
Knapman, Cro. Eliz. 11. 

Annotations: — Folld. Joyner v. Vyner (1680), T. Raym. 

415. Reid. Bradbury' v. Morgan (1862), 7 L. T. i04. 

Mentd. Boson v. Sandford. (1689), 1 Show. 101. 

534 . Liability of executors.] — The 

condition of a bond was, that if the obligor, by 
Nov. 10, did not legally prove money paid, then if 
he paid the money on the 10th, the bond should bo 
void : — Held : the bond was not discharged by 
the death of the obligor before the day, for the 
exors. were bound to perform it. — Vinier i?. 
.Toynee (1679), 1 Preem. K. B. 2()9 ; 89 E. H. 
193 ; affd. S. C. snh nom. Joyner v. Vynee (1680), 
T. Ra:^. 415. 

Annotatum : — Refd. Bradbury v. Morgan (1862), 7 L. T. 

104. 

535 , Death of beneficiary.] — Wliere a 

master binds himself to pay liis apprentice, his 
exors. or assigns, a sum of money at the end of his 
apprenticeship, & the apprentice dies at the end, 
of six years, the money is not payable. — Cheyney 
V. Sell (1607), 1 Brownl. 97 ; 123 E. R. 689. 

Payment generally, see Sect. 2, anie. 

636. Enfeoffment of two persons before certain 
day — ^Death of one — Rights of survivor.] — ^Where 
a person was bound to enfeoff two others before a 
certain day, Sc one of them died before the day : — 
Held : he was discharged from his obligation & 
not bound to enfeoff the survivor. — ^BR-fiiWN’s 
Case (1550), Beni. 8 ; Ben. D. 85 ; 73 E. R. 
937, 

637. Reimbursement out of third party’s estate 
— ^Death of third party after approval — ^No authority 
to sell.] — ^A. advanced money to B., taking from 
him a bond, with a condition to be void, if C. 
should enable A. to repay himself by the sale of 
stock belonging to C., or otherwise. C. died, 
having approved of the advance of money by A. 

o. Rendering accounts — Illness of 
obligor.] — To a suggestion of breaches 
on a bond, entered into by a collector, 
for the due colleetiou of public moneys, 
deft, pleaded that- by reason of com- 
plete paralysis he was rendered perma- 
nently Incapable of collecting the said 
moneys, or of appointing a deputy to 
oolloot them. On demurrer : — Held : 
the defence was bad. — B kij'ast Bank- 
ing Co. V. Hamilton (1883), 12 

L. R. Ir. 105.— IR. 

p2 


ance hod arrived : — Held : the event 
which occurred put an end to the 
obligation. — Nabin Chandra Hazari 
V. MR1TUN.TOY BARRIK (1913), 17 

C. W. N. 1241.— IND. 

n. l*roduction of prisoner — Death 
of prisoner .] — When a person who has 
been let out on bail commits suicide, 
the sureties are discharged from their 
obligation to produce him. — Nbisingha 
Dbb c:!hattbrjbe V . King Empkror 
(1912), 16 O. W. N. 660.— IND. 
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Sect* 4 . — Excuses for non-performance : Svh-sect 2, 
C.,D*,E*<Sb P. Part VIII. Sect* 1 . ] 

to B., but without iiaving given A. a due authority 
for the sale of the stock, & made A. his exor. : — 
Held: the ct. would not restrain A* from pro- 
ceeding on the bond against B. — Ritchie v* 
Milroy (1823), 1 L. J. O. S. Ch. 226. 

As regards alternative conditions.] — See Nos. 518 
ct seq.f ante* 

D. Act of Parties* 

588. Obligee — ^Payment prevented by covin.] — 

It is no defence to debt on bond, that as the 
obligor was going to pay it, he was pi*evented by 
the covin of pltf. — ^Morris v* Lutterel (1699), 
Oro. Eliz. 672 ; 78 E. R, 910. 

589, Surrender of copyholds — Copyholds 

forfeited for arrears of rent.] — ^Where the condition 
of an obligation was that the obligor should 
surrender a copyhold & suffer the obligee his 
heirs peaceably to enjoy the land without inter- 
ference, & the copyhold was after a time forfeited, 
because the obligee was in arrears with the rent : — 
Held : the obligor was discharged from his 
obligation, because by his own act the obligee had 
occasioned the forfeiture. — ^Anon. (1537), 1 Dyer, 
30 a ; 73 E. R. 66. 

AnnotuUona : — ^Refd. Younsr tJ. Kaincook (1849), 7 C. B. 310. 

Mentd. Tarling v* Baxter (1827), 6 B. & O. 300. 

640. To procure marriage — Frustration by 

obligee.] — On a bond conditioned to procure a 
marriage, if the obligee do any act to frustrate the 
performance, the obligor is not liable, but he must 
show that he endeavoured to procure it. — Beand- 
poitn V* Andrews (1599), Oro. Eliz. 694 ; 78 E. R. 
930. 

Annotations: — Refd. Lancashire r. KoUinifworth (1701), 

12 Mod. Rep. 529 ; Jones v. Barkley (1781), 2 Doug. K. B. 

684. 

541, Place of payment not stated — Obligee 

beyond seas — ^Pleading.] — Debt on bond to pay 
money. The bond did not name the place where 
payment was to be made. Deft, pleaded that 
pltf. was beyond the seas on the day of payment, 
but did not say that he was still ready, etc. ; — 
Held : the plea was bad. — IIoBSON v* Rudge 
(1661), 1 Sid. 30 , 82 E. R. 951. 

.] — See^ also. No. 410, ante, 

542, Obligor — General rule.] — If the obligor 
in a bond upon condition renders the performance 
of the condition impossible, the bond is forfeited. — 
Hulbert V. Watts (1696), 1 Ld. Raym. 112 ; 
91 E. R. 971. 

543, Obligee discharged from condition 

precedent.] — ^Wliere the obligor has by his own 
act disabled himself from performing the condition 
as he might have done when the bond was made, 
there is a forfeiture, & the obligee is dispensed 


from performing a condition precedent to the 
obligation «of the obligor. — Scot v* Mainy (1696), 
Poph. 109 ; 79 E. R. 1217. 

.] — See, also. No. 515, ante* 

E* Act of Third Parties* 

644. Void award.] — The condition of an obliga- 
tion was to stand to an arbitrement. An arbitre- 
ment was made which was void : — Held : the 
obligation was also void, for the condition was 
possible & became impossible by the act of the 
arbitrator. — ^Anon. (1448), Jenk. 116 ; 146 E. R. 
82, Ex. Ch. 

646. Appearance to Justify clgim prevented.] — 

On a bond reciting that pltf. had distrained sheep 
of deft, in a place where deft, claimed common, 
the condition was that in consideration of pltf. 
delivering up the sheep deft, would appear at the 
next ct., & make appear that ho had common, it 
is no defence he was |>repared to make appear, 
but that the steward hindered him, for deft, has 
taken upon himself to make it appear he was 
at his peril to procure the steward to admit him. — 
Butcher v* Vane (1066), 1 Lev. 191 ; 83 E. R. 
363. 

646. Resignation of living not accepted by 
bishop.] — If an obligor undertake for the act of a 
stranger, he must procure the act to be done. 

The condition of a bond was that deft, would 
within a specified time resign his vicarage, to 
which ho had been presented by pltf., into the 
hands of the bishop, in order that pltf. might 
present anew. In an action on the bond deft, 
pleaded that he had offered to resign the vicarage 
into the hands of the bishop, who refused to 
accept it : — Held : that was no defence. — 
IlESKETH V. Gray (1756), Say. 185 ; 96 E. R. 846. 
Annotations : — Refd. Worsloy r. Wood (17 96), C Term Hop. 

710. Mentd. Hughes r. Humphreys (1827), 6 B. & C. 

680. 

647. Enfeoffment refused by stranger.] — It is 

said in Co. Litt. that if a man bo bound in an 
obligation to A., conditioned to enfeoff B., a 
stranger, & B. refuse, the obligation is forfeited, 
for the obligor has taken upon him to make the 
feoffment. The reason of this is clear. If a man 
undertakes what he cannot perform he shall 
answer for it to the person with whom he under- 
takes (Lord Kenyon, C.J.). — Blight v* Page 
(1801), 3 Bos. & P. 295, n. ; 127 E. R. 163, N. P. 
Annotations: — Befd. Sjoerds v, Luscombo (1812), 16 East, 

201. Mentd. Touteng v. Hubbard (1802). 3 Bus. & V. 

291 ; Beale v. Thompson (1803), 3 Bos. & 1\ 105 ; BaiTct 

V. Dutton (1815), 4 Camp. 333 ; Teutonia, The (1871), 

L. H. 3 A. & K. 394 : Jackson v. Union Marine Insce. 

(1874), b. 11. 10 C. P. 125 : Barrio v. l*eruvian Corpn. 

(1896), 13 T. L. R. 101 ; Ralll r. Compaflla Naviera Sota 

y Aznar, (1920) 2 K. B. 287. 

See, also, No. 515, ante. 


PART VII. SECT, 4, SUB-SECT. 2.— E. 

p. Conveyance of land prevented 
hy act of council — Land converted into 
highway.] — Debt on bond, conditioned 
to make to pltf. a good & sufficient 
deed, clear of aU incumbrances, of a 
atrip of land within eight years. Plea, 
that within the said eight years the 
oounoll of L. established a public road 
over the strip, whereby deft, has been 
prevented : — Held : no defence ; deft, 
should have conveyed such interest as 
he could. — Caesar r. Norton (1852), 
9 U. C. R. lOO.—CAN. 

q. Cutting UH}od not permitted hy 
stranger.] — Debt on bond conditioned 
that ** deft, should permit pltf. to 
cut down & carry away all the nrewood 
from lands, without let, suit, hind- 
rance. etc.** Plea, that deft, always 
permitted, etc. Replication, that deft, 
conveyed the land in fee to a stranger. 


who would not permit pltf. to cut tho 
wood, etc. : — Held : bad. — F owkk v. 
Fotueroill (1835), 4 O. 8. 186. — 

CAN. 

r. Delivery of goods prevented hy 
stranger,] — A plea that after making 
the bond, & before suit, 8c before defts. 
had boon called upon to return the 
goods, the landlord of the execution 
debtor seized them on a distress for 
rent. Sc took them out of defts.* control, 
wherefore they were unable to return 
them : — Held : no defence. — R apxue 
V. Finch (1856). 14 U. C. R. 249.— 
CAN. 

s. Payment of money prevented hy 
robbery.] — To a declaration on a bond, 
conditioned for the performanoe by 
deft, of the duties of Collector of 
Rates, Sc the immediate payment over 
to the County Treasurer of such rates 
whenever the sums received amounted 


to $100, deft, pleaded, that while the 
Collector was travelling on tho Queen's 
highway With the sura of $336 la\vfully 
in Ids possession for tho purpose of 
paying ft over to the County Treasurer, 
he was, without any fault or want of 
diligence, forcibly Sc feloniously robbed 
of said sum : — Held : the plea was 
good. — R. V. Camkron (1878), 3 

R. & C. 65.— CAN. 

t. .) — Bond of pay clerk, 

conditioned, when so required, to 
account in writing for all moneys, eto., 
Sc to pay tho moneys due on the 
balance of such accoimt to the obligee. 
The clerk was necessarily travelling on 
the pubUc way in disoharge of his 
duty, with tho money on his person. Sc 
was robbed ; — Held: tho acts of 
strangers to the bond could not dis- 
oharge the obligor. — H ornbbv v. Slack 
(I850h 1 I. C. L. R. 126 ; 3 Ir. Jur. 
80.— IR. 
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F* Act of Law or State, 

548 . Act of State— Payment out of profits of 
office — Office abolished — Subsequent rovival.] — A 

bond was entered into before the Civil War, con- 
ditioned to pay £40 per annum for twelve years, 
out of the profits of an office, which was taken 
away during the Commonwealth. The obligor 
having been sued on the bond Sc the office having 
been revived, he exhibited his bill to be relieved 
against the bond. The obligee contended that as 
the office continued some pcit of the twelve years 
the Commonwealth existed, & had been revived, 
the obligor ought to pay the £40 per annum, for 
twelve years or his suit be dismissed : — Held : the 
obligor should pay the £40 per annum, for so 
many years as the office continued, & thereupon 
the bond should be dehvored up. — L awbencb v, 
Brasieb (1606), 1 Cas. in Ch. 72 ; 22 E. R. 701, 
L. C. 

Annoiation : — ^Refd. Law v. Law (1735). Caa. temp. Tail). 140. 

549. Act of law — ^Rendering accounts — Change 
of authority.] — ^By a local turnpike Act the 
treasurer of the S. turnpike roads, when required, 
to account to the trustees & pay the balance to 
them. Debt on bond, dated 1822, conditioned 
that J ., treasurer of the S. turnpike roads, should 
account & pay according to the directions of the 
local Act, & of Turnpike Roads Act, 1822 (c. 126). 
Plea, that so much of 1822 Act as was referred to 
in the condition was repealed by Turnpikes Act, 
1823 (c. 95), & that J. duly accounted & p^d up 
to the time of the repeal. Replication, assigning 
breaches, (1) that J. received money & did not 
account for it, though, after the repeal of 1822 Act, 
he was required by the trustees to render an account 


to persons appointed by them to receive it ; (2) 
that .T. received money which he had not paid 
over & which still remained in his hands : — Held : 
(1) so much of the condition as related to ao 
counting under 1822 Act having become impossible 
by the act of the Ijegislature, the obligation, so 
far as related to that, was saved, but, so far as 
related to accounting tmder the local Act, the 
condition remained possible ; (2) the first breach 
was bad, as the local Act did not require the 
treasurer to account to persons appointed by the 
trustees, & 1822 Act, which did so require, was 
repealed ; (3) the plea was bad, as not showing 
that the condition was performed as far as was 
still possible after the repeal of 1822 Act. — Davis 
V. Cary (1850), 15 Q. B. 418 ; 20 L. J. Q. B. 48 ; 
16 L. T. O. 8. 660 ; 14 J. P. 623 ; 15 Jur. 310 ; 
117 E. R. 517. 

Annotaiion: — Reid. Brown v. Loudon Corpu. (1861), 9 
C. B. N. S. 726. 

550. Annuity payable from tolls — Control 

of tolls transferred.] — To an action on a bond, 
the condition of which boimd dofts. to pay an 
annuity to pltf. out of tolls collected on the river 
Thames, the plea was that Thames Conservancy 
Act, 1857, had transferred all control of the tells 
to a new corpn., called the conservators of the river 
Thames : — Held : (1) the plea was good, & 

E erformance of the condition had become impossible 
y the act of law ; (2) the fact of the corpn. having 
been parties to the Acts for settling the conser- 
vancy of the river Thames did not render them 
liable.™BRowN v. London Corpn. (1862), 13 
0. B. N. 8. 828 ; 31 L. J. O. P. 280 ; 8 Jur. N. 8. 
1103 ; 10 W. R. 522 ; 143 E. R. 327, Ex. Ch. 


Part VIII. — Amount Recoverable on Breach of Condition. 


Sect. L— PENALTY AND COSTS. 

661. General rule — Action on bond.1 — The 

obligee of a bond for £1,000 penalty had obtained 
judgment for that amount. He had already 
received several sums in i>art payment ; — Held : 
though tlie principal & interest exceed the penalty, 
yet including what had been paid he should recover 
no more than the penalty. — Stewart v. Rumball 
(1705), 2 Vein. 509 ; 23 E. R. 926. 

552, .] — Where a bond is forfeited 

in the lifetime of testator, the penalty is the legal 
debt, &> on the issue what is due must cover so 
much assets, hut on a bond where the day of 
payment is not come, the assets only can be covered 
for the sum in the condition. 

Where an extrix. pleads the penalties of three 
bonds, & the jury by special verdict find assets 
in one entire sum, if the ct. are of opinion that 
the penalties of two of the bonds are to be con- 
sidered as the debt due, but that the third shall 
cover no more than the sum really duo upon it, 

PART VIL SECT. 4, SUB-SECT. 2.— F. 


they may deduct such penalties & sum due out 
of the assets found, & give judgment for pltfs. to 
recover the rest. — ^Bank op Enoland v. Moricb 
(1736), 2 Stra. 1028; 2 Barn. K. B. 183; J^e 
temp. Hard. 219 ; 93 E. R. 1012 ; subsequent pro- 
ceedings, sub nom. Morrice v. Bank op England^ 
(1736), Cas. temp. Talb. 217, L. C. ; affd. sub nom. 
Bank op England v. Morice (1737), 2 Bro. Pari. 
Cas. 465, H. L. «r,i, 

Annotations: — R^d. oor^t 

186. Mentd. Smith r. HaskinB (1742), 2 Atk. 38o , Martm 

V. Martin (1749), 1 Vos. Sen. 211 ; Anon. (1758), 2 Keny. 
294 ; Alder V. Chip (1769), 2 Bigr. 755 J 
(1803), 8 Vea. 520 ; Perry v. Pholips (1804), 10 Ves. 34 , 
jMkaSnu. Leaf (1820), 1 Jao. & W. 229 ; CJarke v. Orm^de 
(1821), Jac. 108 ; Loo v. Park (1836), 1 Kmu, 714 » Hol- 
lond V. Johnson (1854), 2 Sm. & G. 301 ; Macrae v. Smith 
(1856), 2 K. & J. 411. . , , 

553, .] — A bond creditor is not 

entitled to recover beyond the penaRy of ms 
bond. — Knight v. Maclean (1792), 3 Bro. C. C. 
496 ; Dick. 516 ; 29 E. R. 661, L. C. 

Annoiat-Ums ^—Ctonsd. Clarke v. Soton C^Ol) 6 7^* 

^fd. Tew V. Wlnterton (1792), 3 Bro, C. C. 489 , ueirora 

V. Alger (1808), 1 Taunt. 218. 


a. Act of law — Cornpletion of work 
at /ired time — Injunction.} — A oo. was 
bound to complete work by a fixed 
date & due performance of tho agree- 
ment was secured by a bond. The 
work was stopped owing to on injunc- 
tion against the co., though tlie 
injunction was afterwards dissolved, 
the oo. were unable to complete by tho 
stipulated time. In an action on the 
bond : — Held : non-porformanoo was 
excused by the injunction. — ^A.-Q. op 
Bhitisb Columbia v. Canadian Paoi- 
PIO RV. Co. (1889), 1 B. C. R. pt. 2, 
350.~-OAN. 


b. To remain within prison 

limits — Speaker's warrant to attend as 
witness before House of Assembly.y— 
To an action on a bond, deft, pleaded 
that ho, by virtue of a warrant of the 
Speaker of the House of Assembly, 
was required to attend as a witness 
before the house, & that to obey the 
warrant ho left tho limits & remained 
away ten days : — Ildd : no defence, 
as It was not shown that the Speaker 
knew deft, to be on the limits, or 
what occasion there was for requlriiig 
his attendance, or that any process 
hcMl issued by which he was placed in 
custody of an ofittoer while absent. — 


Brown v. Paxton (1860), 19 U. C. R. 
238.— CAN. 

PART Vni. SECT. 1. 

561 i. General rale — ^ 

— Pltf. suing on a bond is entitled to a 
verdict for the penalty, but the ot. 
will not allow him to recover more 
than tho actual damage, if 

Helkv V. Cousins (1873), 34 U. C. R. 

63. — CAN. 

55^ li, .]^A judgment 

creditor, who has received m^ey on 
accoimt from the receiver, vm not 
be considered as If ho had been in 



214 


Bonds. 


SecU 1. — Penalty and coats. Sect. 2,] 

664 . .] — Bond creditors are only 

entitled to prove for the amount of the penalties 
in their bonds. — C lowes v* Waters (1862), 21 
L. J, Ch. 840 ; 16 Jur. 632; avh nom. Coles v. 
Waters, 10 L. T. O, S. 371. 

666. Interest on note of hand.] — 

When deft, is charged in execution with the 
penalty of a bond, it may be reduced to the principal 
& interest, & interest on a note of hand, for which 
no damages were given by the verdict, shall not be 
covered by the penalty. — ^A mery v. Smalridge 
( 1771), 2 Wm. Bl. 760 ; 96 E. R. 444. 

666. Security for damages.] — In 

debt for a penalty, for non-performance of cove- 
nants, judgment on demurrer may be entered up 
for the penalty, in like manner as before 8 & 9 
Will. 3, c. 11, but then it can stand only as a 
security for the damages sustained. — G oodwin v, 
Crowle (1775), 1 CWt). 357 ; 98 E. B. 1128. 
AnnoicOion ;—Beld. Hardy v. Bern (1794), 5 Term Rep. 636. 

667. Rent during term.] — Deft, had 

entewd into a bond in the penal sum of £600 
conditioned {inter alia) for payment of a yearly 
rent of £570 by another person : — Held : dofts. 
were not liable for all the payments of rent during 
the term, which was for twenty-one years, but 
only to the amoimt of the penal sum. —W hite xk 
Sbaly (1778), 1 Doug. K. B. 49 ; 99 E. R. 36. 

Annotaiiona Lonsdale v. Church (1788), 2 Term 

Rep. 388. Consd. Knifirht v. Maclean (1792), 3 Bro. C. C. 


668. Arrears of annuity.] — If an 

instalment of an annuity secured by bond be not 
paid on the day, the bond is forfeited, & the 
penalty is the debt in law. — J udd x\ Evans (1795), 
6 Term Rep. 399 ; 101 E. R. 616. 

669. ^ .] — In an action for the 

ad mini stration of the estate of a deceased pei*son 
deft., as extrix., claimed to retain out of the assets 
in her hands £1325, the arreais of an annuity of 
£100 a year granted by deceased to her father & 
secured by a bond in the penalty of £500 : — Held : 
she was only entitled to the extent of the penalty 
of the bond. — M ackworth Thomas UHOO), 5 
Ves. 329 ; 31 E. B. 613, L. C. 

Ar^cUiom Expld. Jeudwlne v. Affato (1829), 3 Sim. 129. 

Consd. Hatton r. Harris, U892] A. O. 547. 

660 . Replevin bond.] — ^The two sure- 

ties in a replevin bond are together liable only to 
the amount of the penalty in the bond, & the costs 
of the suit on the bond. — H efford v, Alger (1808), 
1 Taunt. 218; 127 E. R. 816. 

Anii^aiiojw:--FoUd. Hall r. Ooodrioke (1835), 2 Scott, 

363. Befd. Ward «. Henley (1827), 1 Y. & J. 285, 

661 . — — .] — Replevin bonds are 

not an exception to the rule that, on a bond, 
pltf. cannot recover more than the penalty & costs 
of suit on the bond, A: proceedings in such suit 
may be stayed on payment of the penalty & costs, 
though pltf.’s costs in (»he replevin suit much 
exceed the penalty.^ Branscombe v, Scar- 
brough, Branscombe V. Heath (1844), 6 Q. B. 
13 ; 13 L. J. Q. B. 247 ; 3 L. T. O. S. 159 ; 8 
Jur. 688 ; 1 16 E. R. 6. 

Annofc^^Befd. WaU r. Kedoriaktiebolaget Luggude. 

CXvXOj M JdL« ^3* Ov« 

662 . Against subsequent incum- 

brancer.] — Where judgment had been recovered 
on a bond for £1,000, conditioned to seciu-e £500 
& 6 per cent, interest, &. a decree was made in 


1863 that the debt, with interest ** until paid,” 
was a charge upon debtor’s lands, and the lands 
having been sold, the Land Judge of the Oh. Div. 
in Ireland, ordered the debt to be paid, with 
interest, notwithstanding the amount exceeded 
the penal sum mentioned in the bond : — Held : 
(1) Ime land ought not to have been extended 
beyond the penalty in the bond ; (2) there was an 
obvious error in the decree of 1863, & the decree 
should be corrected by inserting the words, “ the 
principal sum & interest not to exceed the amount 
of the penalty on the bond.” — Hati’ON v, IlARiiie, 
[1892] A. O. 647 ; 62 L. J. P. 0. 24 ; 67 L. T. 722 ; 

1 R. 1, H. L. 

Annotedions : — Mentd. MUson v. Carter, [1893] A. C. 638 ; 

Stewart v. Rhodes, [1900] 1 Ch. 386. 

663. — When stay granted.] — Upon 

payment into ct. of the whole penalty of a bond 
with costs, the obligor is discharged. — Brangwin 
V. Perrot (1778), 2 Wm. Bl. 1190 ; 96 E. R. 701. 
Annotation : — Befd. Shutt v. Procter (1816), 2 Marsh. 226. 

664. .] — ^In debt on bond with 

condition to account for money to be received, 
the ct. ipU not stay proceedings upon paying the 
penalty into ct., because damages may be recovered 
beyond that amoimt. — Lonsdale (Jx)Rd) 
Church (1788), 2 Term Rep. 388 ; 100 E. R. 200 ; 
sxihsequeni proceedings (1790), 3 Bro. C. O. 41. 
AnxwtatwnB : — Dbtd. Branscombe v, Scarbrough (1844), 0 

Q. B. 13. Befd. Clark v. Gray, Marsden v. Gray (1805), 

2 Smith, K. B. 622. Mentd. Wilde v. Clarkson (1795), 6 

Terra Rep. 303 ; Clarko v, Soton (1801), 6 Ves. ill ; 

Hofford V. Alger (1808), 1 Taunt. 218. 

666. ,] — The ct. will order 

satisfaction to be entered on the record in an 
action on a bond of indemnity, on deft.’s paying 
the penalty of the bond & the costs of the action. 
—Wilde v. Clarkson (1796), 6 Term Rep. 303 ; 
101 E. R. 566. 

Annotations: — Befd. (Jarke v. Seton (1801), C Ves. 411; 

Hollord V, Alger (1808), 1 Taunt. 218 ; Shutt v. Procter 

(1816), 2 Mai's!!. 226 ; BranBcombe r. Scarbrough (1844), 

13 L. J. Q, B. 247. 

666. — ; — .] — The ct. will stay pro- 

ceedings in an action on a bond on payment of 
the penalty & cost«. — Shuti’ v» Procter (1816), 

2 Marsh. 226. 

Annotation: — Diitd. Davies v. Arnott (1825), 3 Bing. 154. 

667. Replevin bond.] — ^Brans- 

coMBE V, Scarbrough, Branscombe v. Heath, 
No. 561, ante. 

Compare^ also, cases in Sect. 4, post, 

As regards interest.] — See Sect. 2, post. 

See, also. Nos. 283, 289, 292, 296, ante. 

668. Exceptions.] — In 1638, those, under 
whom deft, claimed a debt of £1300 principal 
money then lent, acknowledged a judgment for 
£2000 penalty, defeasanced for payment of the 
principal money with interest. Deft, for several 
years kept pltf. out of his debt, by fencing with 
prior incumbrances, which were in fact satisfied, 
& by setting up a pretended entail, wliich on a 
trial at law was found against him. Pltf. had 
exhibited a former bill, 4& thereby only prayed, 
that deft, might come to an accoimt & accept 
what, if anything, should be found due to him 
on those prior incumbrances, & that pltf. might 
be let into a satisfaction of his debt, but did not 
pray further, as he might have done, that if deft, 
should be found to have raised or received more 
than was due to him, he might pay over the 
surplus to pltf. Upon the account taken in the 
cause it was found that deft, was overpaid with a 


possesaion, & is not entitled to more than 
me penal sum in his bond, though 
mere is much more due to him. — 
J^AUD V. CORMICK (1825), 1 Hog. 
277. — IR. 


d. Exceptions — Euiure support. ] — 
The liability of tiio obligor In a bond 
in a fixed penal sum conditioned for 
the payment of future maintenance is 
not limited to & is not satisfied by 


payment of the amount of the penalty, 
3c the obligee has the right to sue for 
support as it accrues from time to 
time. — B aker v. Trusts & Guarantee 
Oo. (1898), 29 O. R. 456.— CAN. 
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surplus of £4000. Pltf.’s present bill was, that 
he mi^ht have that money towards his debt, & 
be satisfied his principal money with interest & 
costs. Deft, pleaded the former bill brought by 
pltf., & the proceedings thereon, & that after the 
account taken in the former cause, pltf. had 
proceeded at law, & revived his judgment by 
Hci, fa, & taken execution by elcgit, & that thereupon 
deft, had brought the whole penalty of the bond 
into the Ot. of Common Pleas, & insisted that a 
ot. of equity ought not to charge him beyond the 
penalty of the judgment : — Held : the plea should 
be allowed, princmally because pltf. after the 
account taken in the former cause had surceased 
his prosecution in the ct. of equity, & proceeded 
at law & taken forth execution, & having elected 
to proceed at law by a remedy which charged a 
moiety of the lands only, he could not afterwards 
seek a decree in equity for the same debt, which 
would charge the person &- the whole estate. 

Equity may, & in many cases does, carry on 
the debt beyond the penalty of the security, as 
where the party has been delayed by injunction 
of tliis^ ct., & the like ; but where it has been so 
done, it has been always against pltf., when he 
has come for relief, but there is no precedent 
where pltf. in this ct. shall charge deft, beyond 
the penalty & further than he could charge him 
at law {per Cun.). — TIale v, Thomas (168(1), 1 Vem. 

; 2 Cas. in Ch. 182, 186 ; 23 E. R. 515, L. C. 

569. .] — ^Applt. entered into a bond of 

£140 penalty, conditioned for payment of £72 on 
Apr. 20, 1076, & by reason of several promises 
delays of payment/, it was not put in suit till many 
years later. ni)on a declaration applt. pleaded 
])ayineMt at the day, <fe after issue joined, k notice 
of trial, upon some discovery of a defect in the 
evidence to prove the bond, a motion was made 
to alter the plea, which was refused. Iliereupon 
a bill was preferred in Oh., on suggestion that 
applt. had never executed the bond, or that it 
was ^ obtained by fraud, & that there Wiis no 
consideration for same. Xlpon the lieaiing of the 
cause it was ordered that applt. should not be 
relieved, sfive against the penalty of the bond, k 
that it should be referred to one of the masters to 
compute the piincipal money k interest due 
thereon, k to tax for resp_. his costs both at law 
and in that ct., k that- what should be found due 
for the principal, interest k costs, should be paid 
by applt. at such time k place as the master 
sliould ai)point, who computed the principal k 
interest at £154, the costs at £67. It having been 
objected that the order being to save against the 
pcinalty, no more ought to have been decreed ; — 
Held : notwithstanding that, when same was 
referred to a master to tax principal k interest, 
the order bound the party to pay both, though it 
amounted to more than the penalty, k the meaning 
of the first part was only to relieve against tJie 
penalty in case the principal k interest came to 
less than the penal sum, esi>ecially same coming 
to be heard upon cross bills, k as the case was 
circumstanced, after such delay k such pleading 
in the Ct. of K. B. — Duvall v. Teriiey (1694), 
Show. Pari. Cas. 15 ; 1 E. H. 11. 


Anrwtaii^ Pultenoy v, Warrou (1801), 0 Vo8. 78 ; 

8 Hues. 598. Retd. Clarke v. Seton 
(180D, 6 V^. 411. Mentd. BroMm v. Nevvall (1887), 2 

Campion (1837), 11 Bli. 


570. 


— •] — In an action on a bond, damages 
may be recovered for more than the amount of 
the penalty. — Lonsdale (1.oud) v. Church (1788), 
2 Term Rep. 388; 100 E. R. 209; subsequent 
proceedings (1790), 3 Bro. 0. C. 41. 

Annotations Dbtd. Wildo v. Clarkson (1795), « Term Hep. 
303. Consd. Clarke v. Heton (1801), 6 Vc*-h. 411. Dbtd. 
Hofford V. Alger (1808), 1 Taunt. 218; Urauscombe v. 
Bcarbrough (1844), 6 Q. B. 13. Retd. Clark t?. Gray, 
Marsdenv. Gray (1805), 2 Smith, K. B. 622. 

671. Delay caused by obligor.] — In a ct. 

of equity, a debt, secured by bond, may be carried 
beyond the x>eHalty of the bond, if debtor has by 
injunction restrained the creditor from pro- 
ceeding at law, k there has been no misconduct 


on the part of the creditor. — G rant v. Grant 
(1827), 3 Russ. 598; 5 L. .7. O. S. Ch. 145; 38 
E. R. 699 ; subsequent proeeedinqs (1828), 5 Russ. 
189; (1830), 3 Sim. 340. 

Annotations : — Refd. East India Co. v. Campion (1836), 6 
L. J. Cb. 37 ; Rv Hparke & Bridges, Kx p. Day (1863), 9. 
L. T. 350. Mentd. BroAvn v. Ncwall (1837), 2 My. & Cr. 
558. 


572. Collateral agreement.] — Obligees in 

a bond, which recited an agreement by the obligor 
to make up the income of the obligees to £200 a 
year ; — Held : entitled to be paid out of the 
assets of deceased obligor a smn exceeding the 
penalty of the bond, on the ground that wherever 
tht*re was a distinct agreement that a thing should 
be done notwithstanding the agreement appeared 
in the form of a bond with a penalty, the ct. would 
consider that the recital in the condition of the 
bond was evidence of the agreement k would not 
limit the relief it gave to the amount of the penalty. 
— Jeudwine V, Agate (1829), 3 Sim. 129 ; 57 
E. R. 948. 

As regards interest.] — See Sect. 2, post. 

Relief against penalty.] — See Sect. 4, post. 


Sect. 2.~INTEREST. 

673. Whether recoverable — After payment of 
principal.] — IVhere the obligee of a bond receives 
the whole principal after it is payable, he cannot 
recover interest in an action on the bond, as 
solvit post diem is a good plea. — Dixon v, J^arkes 
(1794), 1 Esp. 109, N. P. 

Annotation; — Refd. iS^nclB v. Crysell (1822), 1 Dow. & Ry. 
K. B. 546. 

574. When not expressly reserved.] — 

Interest, though not expressly reserved, is due on 
a bond dated on a day certain in a penal sum 
conditioned for payment of a lesser sum generally, 
without naming any day of payment. — Eahquhar 
V. Morris (1797), 7 Term Rep. 121 ; 101 E. R. 
889. 

Annotation : — CODSd. Re Dixon, Hoyiies r. Dixon, (1900] 
2 Ch. 561. 

576. Single bond.] — Proceedings on 

a single bond may be stayed by the ct., on payment 
by the obligor of principal k costs without interest. 
—Hogan v. Page (1798), 1 Bos. k P. 337 ; 126 
E. R. 937. 


e. .) — In an action on 

a bond conditioned for niaintenanoo, 
wliere the breacii aBHlgnod la rofuBal to 
maintain, pltf. may recover the whole 
penalty ob damages. — Bautueloti'e 
V. Melanhon (1902), 35 N. B. U. 052. 
—CAN. 

PART VIII. SECT. 2. 

673 i. I f 'heiher rrooverubh — After pay^ 
ment of principal,] — Pltfg. sued for 


IntoroBt on two bonds, made by doftB. 
Jan. 27, 1855. for the payment to pltfH., 
or order, of the prbioipal money named 
on JNov. 1, 1865, together with interest 
thereon. Dofts. paid the principal Jan. 
29, 1801, with interest up to Nov. 1, 185.5, 
hut had not paid iutorest after that day ; 
— Held .* interest was recoverable, — 
McDonald v. Great Western Hy. 
Co. (1861), 21 U. C. R. 223.— CAN, 

f. After due dale of bond .] — 


In a suit ujion a bond, when the 
feiuilnonosB of the bond & deft.*s 
lability under it ai'o clearly ostab- 
ished, pltf. Ifl entitled to interest from 
tlio time deft, declined payment of the 
sum duo upon the bond. — Gunoa 
Bthhun Tewahby V. Roy Mohun Loll 
Mittkr (1864), W. K. 291. — IND. 

g. Interest eamrensly 

prodded for.] — A bond, whloh had 
been executed Dec., 1881, contained a 
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8ecU 2, — Interest,'] 

676. Voluntary bond — ^Payable on 

contingency.] — A bond conditioned for payment 
of a specified sum to A. after the death of B. C. 
& the survivor of them^ will bear interest after 
the death of B. & C., although the engagement 
was perfectly voluntary, & although the principal 
was payable on a contingency. 

One issue in such case having been taken on 
the plea of payment, according to the condition 
of the bond, deft, is not entitled to a verdict on 
that issue, on proof of payment of the principal 
without interest. Qu. whether in such case after 
payment of the principal, an action can be main- 
tained for the interest only. — IIellikr v. Franklin 
(1816), 1 Stark. 201, N. P. 

677. After date fixed.]— In 1852 

the trustees of a marriage settlement lent the trust 
fund in cash to the husband on the security of his 
bond in a penal sum, conditioned for repayment to 
the trustees of the sum advanced with interest at 
4 per cent, per annum six months after date. The 
bond contained no stipulation in terms for pay- 
ment of interest beyond the six months : — Held : 
(1 ) the bond, being a penalty bond, was an interest- 
bearing security carrying interest, though not 
mentioned beyond the date fixed for payment of 
the debt ; (2) 4 & 5 Anne, c. 3, ss. 12, 13, merely 
recognised <k confirmed the doctrine, previously 
established by the Ct. of Equity, that, in the case 
of a bond with a penalty, the true intent of the 
penalty was to secure payment, not only of the 
stated principal money & interest on the day 
fixed, but also of subsequent interest down to the 
actual payment of the principal, although the 
bond contained no stipulation for interest beyond 
the day fixed. Tinder that Act the interest is 
payable as int/crest, & not as damages for non- 
payment on the day fixed. 

5lie nature of single & penalty bonds, & the 
liability to interest on them respectively, dis- 
cussed.— 7?c Dixon, Bkynes v. Dixon, [IfiOO] 2 
Oh. 661 ; 00 L. J. Oh. 009 ; 83 L. T. 129 ; 18 W. R. 
605 ; 44 Sol. Jo, 515, (J. A. 

Annotation : — Refd. lie l)rax, Suvilc v. Drax, [1903] 1 Ch. 

781. 

678. Payable “ by way of penalty.”] — 

A., B., & C. gave a bond to D., reciting that A. 
having received from D. a sum of money in the 
East Indies, had these drawn bills of exchange 
on a house in England payable to D., & that the 
obligors had agreed with D. if the bills should not 
be accepted & paid, that they would pay the 
amount thereof, with interest from the day of 
their respective dates “ by way of penalty,” with 
a condition to bo void if the bills should be accepted 
& paid according to the tenor thereof : — Held : 
interest from the date of the bills was a penalty 


&> not liquidated damages, & that on non-payment 
of the bills D. was entitled to recover no more than 
the amount of them with interest from the time 
of their becoming due. — O rr v. Churchill (1789), 
1 Hy. Bl. 227 ; 126 E. R. 131. 

679. Indemnity bond — Against costs, 

expenses^ etc. — ^Neglect in suing sureties.] — Deft, 
conveyed an estate to pltf. with a covenant for 
quiet enjovment, & also gave an indemnity bond 
with sureties against ” all costs, claims, demands, 
damages expenses whatsoever.” Pltf. having 
been obliged to pay various sums for arrears of 
an annuity charged on the estate, sued deft, on the 
bond to recover back the amounts paid with in- 
terest, & the jury foimd that pltf. had been negli- 
gent in not suing the sureties on the bond at the 
time the payments were made : — Held : assuming 
that interest might be recovered under the name 
of damages on such a bond the finding prevented 
pltf. from recovering the interest, for if the money 
had been promptly obtained from the surety & 
promptly repaid out of deft.,’s estate, no interest 
might have become due at all. — ^A nderton v, 
Arrowsmith (1839), 2 Per. & Dav. 408. 

Annotaiimi : — Reid. l*etre v. Dimcoiiibc (1851), 2 L. M. & 1*. 

107. 

5g0. Fidelity bond — ^Against loss or damage 

— ^Liability of surety.] — ^A trustee in bkpey. & his 
surety entered into a bond with the Board of 
Trade in £500, afterwards reduced to £100 for the 
due performance by the trustee of his duties as 
trustee, subject to a condition avoiding the bond 
if the trustee should ” well & sufficiently perform 
& execute all & singular the duties required of 
him” as trustee by Bkpey. Acts, 1883 (c. 52), & 
1890 (c. 7 1 ), or if he shoifid fail tlierein & the surety 
should ” make good any loss or damage occasioned 
by any such default to the estate of bkpt.” The 
trustee improperly retained for some yeai-s a sum 
of money exceeding £50, <fc on his default being 
discovered, ho was removed from his office, &, 
pursuant to Bkpey. Act, 1883, s. 7 (6), he was 
surcharged with interest at the rate of 20 per cent. 
per annum on the sum he had improperly i*etained. 
The trustee made good the sum he had improperly 
retained, but did not pay the interest with winch 
he had been surcharged : — Held : the interest 
surcharged was in the nature of a penalty & was 
not a measure of the loss or damage to the estate 
occasioned by the default of the trustee, & IJio 
surety was not liable under the terms of the bond 
to pay to the Board of Trade the penal interest 
or any part of it. — ^Board op Trade v. Employers’ 
Liabiiaty Assurance Oorpn., J/ru., [1910] 2 
K. B. 649 ; 79 L. J. K. B. 1001 ; 102 L. T. 850 ; 
26 T. L. R. 511 ; 54 Sol. Jo. 581 ; 17 Mans. 273, 
O. A. 

Fidelity bonds generally, see Guarantee. 


Btipulation that lateroet Bliouid be 
paid Apr. 11 every year, & that the 
principal sum borrowed Hhould bo 
repaid Dec., 1884. Ropaymont not 
havinp been so made, a suit was 
brought to recover the principal sum 
together with interest up to the date 
of x^laint : — Held : inasmuch as the 
bond contained a stipulation for the 
payment of interest annually & there 
was notlUng in it to suggest that the 
liability should cease on the day 
upon which the principal was repay- 
able, interest could be recovered. — 
JiVANNA PANDTTHAlt V. APPALU (1899), 
1. L. R. 22 Mad. 339.— IND. 

h. Post obit bond .] — 

The creditor in a personal bond bound 
himself to repay the principal sum 
after the death of a certain third 
party, ** & the legal interest of the 
said principal sum from & after the 


date of the bond to the foresaid term 
of payment, & yearly & termlv there- 
after, during the non-payment thereof. *’ 
No interest was paid on the bond 
during the life of the third party : — 
Held : interest was not exigible on the 
bond till the death of the third party ; 
but although not exigible, it was duo. 

WATie. BuRNEvr’e Thustkes (1839), 
2 Dunl. (Ct. of Boss.) 132. — SCOT. 

k. Hand as collateral secu- 

rity .] — Interest cannot bo recovered on 
a bond given to secure the payment 
of instalments of stock in a joint stock 
CO., under 5 Will. 4, c. 48, though the 
bond is in a penal sum conditioned to 
secure the payment of a lesser sum at 
a certain day. — Ht. John Bridge Co. 
V , Woodward (1840), 1 Kerr, 29. — 
CAN. 

576 i. When not expressly re- 


I served — V olunlary bond — I'o defeat scUle- 
I nicnt .] — A settlor endeavoured un- 
successfully to set aside a deed of 
settlement, & afterwards executed a 
voluntary bond for payment of money 
to A., tiio object of the execution of 
the bond being to defeat pro tanio tlie 
settlement ; — Held : interest upon the 
amount of such a bond would not be 
allowed, the bond not ooutalulng an 
express provision therefor. — Trus- 
tees, Executors & Agency Co., Ltd. 
V. Thorite (1900), 20 V. L. R. 99. — 
AUS. 

1. Lost bond .] — Where 

a bond is lost He there is no evidence of 
a contract to pay interest although 
judgment has been entered up, the 
claim for interest will be refused 
altogether. — He Agoins (1851), 18 

L. T. 0. S. 159.— IR. 
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581. Whether recoverable beyond penalty — 
General rule.] — Interest on a bond was decreed 
to be paid) although it exceeded the penalty of 
the bond. — Elliot v. Davis (1718), Bunb. 23; 
2 Bq. Oas. Abr. 633 ; 146 E. R. 681. 

Annotation : — Retd. Lonsdale v. Church (1788), 2 Term Rop. 
388 

582. .] — Creditors by bond : — Held : 

entitled to interest only to the extent of the 
penalty. — (I rosvenor v. Cook (1757), Dick. 305 ; 
21 E. R. 286. 

Annotations: — Retd. Knight v, Maoloan (1792), Dick. 516; 
Ci*euze V, Lowth (1793), 4 Bro. C. C. 316. 

583. .1 — ^Bond creditors cannot have 

interest beyond the penalties of their bonds. — 
Gibson v. Egbuton, Bumsted v. Stiles (1769), 
Dick. 408 ; 21 B. R. 328, L. C. 

Annotation: — Retd. Knight v. Maclean (1792), Dick. 516. 

584. S» P. Kbttleby v. Kettleby, Rundle v. 
Pettit (1775), Dick. 514 ; 21 E. R. 309, L. C. 
Annotations: — Retd. Knight v. Maclean (1774), Dick. 516; 

Lloyd V. Hatchett (1795), 2 Aust. 525. Mentd. Burke v. 
Jones (1813), 2 Ves. & B. 275. 

5 g 5 , .] — Interest on* an old bond 

cannot be computed beyond the penalty. — Tew v. 
Winterton (Earl), Forster v, Winterton 
(Earl) (1792), 3 Bro. C. C. 489 ; 1 Ves. 451 ; 
29 E. R. 660, L. C. 

Annotations: — Retd. Knight v. Maclean (1792), Dick. 516; 
Clarke v, Soton (1801), 6 Ves. 411 ; R. v. Mainwuring 
(1815), 2 Price, 67. Mentd. Hovey v. Blakcman (1799), 
4 VcH. 590 ; Booth v, Loyccslcr (1838), 3 My. & Cr. 459 ; 
liiiiriHon V. Lainson (1853), 22 L, T. O. S. 150 ; Torro v. 
Browne (1855), 5 H. L. Cas, 656 ; Mackintosh v. G. W. Ry. 
Co. (1805), 4 Gift. 683 ; Hill v. South Staffordshire Ry. Co. 
(1874), 1.. R. 18 Eq. 154. 

5 g 0 . .] — The master in computing 

hiterest on a bond is not to go beyond the penalty. 
— Knight v, Maclean (1792), 3 Bro. C. C. 496 ; 
Dick. 516 ; 29 E. R. 664, L. C. 

Annotations : — Retd. Tew v. Winterton (1792), 2 Bro. G. C. 
399 ; Clarke v. Setoii (1801), 0 Ves. 411 ; IloffoiHl v. Alger 
(1808), 1 Tuiiut. 218. 

687. .] — A bond and judgment 

thereon had boon tissigncd by the obligeo. The 
master allowed interest on the total debt only up 
to the dat(i of the assigmiient : — Held: interest 
must be calculated up to the date of the master’s 
report, so long as it did not exceed the penalty. — 
Sharpe v. Scarborough (Earl) (1797), 3 Ves. 
657 ; 30 E. K. 1153, L. C. 

5 gg, interest allowed beyond 

the penalty of a bond, except in special circum- 
stances. — Clarke v. Seton (1801), 6 Ves. 411 ; 
31 B. R. 1119. 

Annotations: — Reid. Campbell v, Graliaiii (1831), 1 Russ. 
& M. 453 ; Hatton v. Harris, 11802] A. C. 647. 

689. .J — In an action of debt on a 

bond to secure repayment of money with interest, 


pltf. can only recover to the amount of the penalty, 
with Is, for detention of the debt. — Hellen v, 
Ardlby (1827), 3 0. & P. 12, N. P. 

Annotation : — Consd. Branscombo v, Scarbrough, Brans- 

combe v. Heath (1844), 6 Q. H. 13. 

590. ,] — In a suit upon a bond, 

given to secure an annuity, the ct. may decree 
payment of the arrears of the annuity, with 
mterest from the respective times at which it 
became due, but not beyond the amount of the 
penalty of the bond. 

Civil Procedure Act, 1833 (c. 42), s. 28, giving 
interest on “ debts or sums certain,” does not 
apply to such a case. — Crosse v, Bedinqfield 
(1841), 12 Sim. 35 ; 10 L. J. Ch. 219 ; 5 Jur. 836 ; 
69 B. R. 1043. 

Annotation: — ^Refd. Re Powoirs Trust (1852), 10 Hare, 134. 

SeCi also, cases in Sect. 4, sub-sect. 1, post, 

691. Collateral security given.] — If one by 

will, or deed, subject his lands for payment of his 
debts, & there is a debt due by bond, the interest 
of which has outrun the penalty, it shall not carry 
interest beyond the penalty, for the design of 
subjecting the lands was not to increase the debt, 
but to give a further security ; but if the devisee, 
or trustee, neglects lo pay in a reasonable time, 
he shall, after such neglect, pay interest beyond 
the penalty (TjORD Cowper, O.). — Anon, (1707), 
1 Safk. 154 ; 1 Eq. Cas. Abr. 288 ; 91 E. R. 142, 
Jj, C, 

Annotations : — Mentd. Vaughan v. Guy (1729), 1 Barn. K. B. 

271 ; Burkov. Jones (1813), 2 Ves. & B. 275. 

692. Mortgage.] — ^Although equity 

cannot carry interest higher than the penalty of a 
bond, yet when it is tacked to another security, 
as when there is a mtge. from the obligor to the 
obligee for securing other sums of money, equity 
will not suffer the mtgor. to redeem, unless he will 
pay the interest which is over & above the penalty 
of the bond. — Peers v, Baldwyn (1709), 2 
Eq. Cas. Abr. 611 ; 22 E. R. 513, 

693. .] — ^A mtgec. had also a 

bond, on which the interest due exceeded the 
penalty. The mtgor. conveyed the e(i|mty of 
redemption for the use of his creditoi*s, directing 
that the bond should be paid first. The mtgee. 
having commenced a foreclosure suit, the creditors 
filed a bill to redeem ; — Held : in taking the' 
account of what was due to the mtgee. he could 
not claim any interest on the bond beyond the 
penalty. — IjLoyd v, Hatcheu'T (1795), 2 Anst. 
525 ; 145 B. R. 955. 

594 , ,] — Interest was allowed 

beyond the penalty of a bond upon a mtge. for 
the same debt, though by a surety. — Clarke v. 


681 l. Whether recoverable beyond 
petwlty — General rule.] — Action on 
bond payable by iuBtalmonts. Judg- 
mont was entered for the penalty : — 
Held : pltfs. could recover only the 
penalty, & might not charge interest 
on the penalty, or amounts remaining 
due tliereon. — R anuall v. Burton 
(1860), 4 P. R. 9.— CAN. 

681 ii. .1 — ^Pltf. on a bond 

of indemnity cannot recover intoi’est 
in the nature of damages beyond the 
amount of the penalty. — ^M cMahon 
V. iNGKRSOLL (1842), 6 O. S. 301. — 
CAN. 

681 iii. -.1 — If Judgment has 

been obtained upon a bond in a 
penalty, the creditor may, after the 
first execution has been executed, issue 
a new levari for the Interest accruing 
duo between the date of the first Sc 
second levari, provided that the entire 
amount levied docs not exceed the 
penalty of the bond.—STEBUNO v, 
WYNNE (1834), 1 Jo. Ex. Ir. 61. — IR. 


681 iv. ^.1 — On a bond the 

ct. always refuses to give interest 
beyond the penalty although it is a 
security of a higher nature than a 
simple contract debt bearing interest, 
on which interest to any amount may 
be recovered. — Elliot v. Tyni'E (1814), 
Boat. 478.— IR. 

681 V. .] — Declaration in a 

decree that a bond should be paid with 
interest, from a spoolfled date : — 
Held : not sufficient to exclude the 
general rule, that the interest should 
not exceed the penalty. — PuRCKii v. 
BLENNKHnASSETT (1848), 10 I. Eq. R. 
470.— IR. 

581 vi. Part payinentA — 

When the amount of principal & 
interest due on a bond has reached the 
penalty, & a part payment is afterwards 
made, interest is not again payable.— 
Gregg v. Glover (1842), 5 I. Eq. R. 
127 ; FI. & K. 614.— IR. 

o. Payments made of interest 


as such .] — After a decree for admini- 
stration a receiver who had been 
appointed to collect the rents of the 
landed property of deceased, & to 
keep do^vn the interest on the incum- 
brances, & who was also a mtgee. in 
possession, was left undisturbed in 

e ossession by the ct. One of the 
Loumbraiioes was a bond debt, on 
which Judgment had been entered. Sc 
the Judgment was registered os a 
mtge. against the lands. Interest was 
paid by tlio receiver for a number of 
years to the bond creditor, & accounts 
were passed in the suit, & embodied 
in the final decretal order, showing 
that the payments were appropriated 
to interest. & that the principal sum 
u'tts due to the bond creditor at the 
date of the final order. Further pay- 
ments were made, all expressly on 
account of iutert^st, down to Jan., 
1897. The total amount of the pay- 
ments exceeded the penalty of the 
bond. All creditors prior to the bond 
creditor had been paid off, when some 
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Sect. 2. — Inierest. Seda. 8 4 : SiJib- aect. 1.1 


41. 


(1810), 17 Vds. 106 ; 34 E. E. 


AnnolaHcm : — Oonid. Hughes v. Wynne (1832)» 1 My, Sc K. 
20 ; Matthews e. Keble (1867)» L. 4 Eq. 467. BoM. 

Grant v. Grant (ISSO). 3 Sim. 340. Mentd. Re European 

Central Ry. Co., Ex p. Oriental Financial Corpu. (1876), 

4 Ch. D. 33. 

695. Bond as collateral security.] — ^Where 

a bond is only collateral security interest may be 
carried beyond the principal. — K erwin v. Blake 
( 1721), 2 Eq. Cas. Abr. 538 ; 22 E. R. 449. 

696. Neglect to demand payment.] — 

ct. of equity wiU not carry interest beyond the 
penalty of a bond, where the demand is stale, & 
appears to have been neglected for many years. — 
Galway (Town) v. Rushelt. (1721), 4 Bro. Pari. 
Cas. 523 ; 2 Eq. Cas. Abr. 533 ; 2 E. R. 357, H. L. 

697. Action on Judgment.] — In an action 

on a judgment recovered on a bond interest may 
be recovered in damages beyond the penalty of 
the bond.—M'CiAJRE v. Dunkin (1801), 1 East, 
436; 102 E. K. 109. 

Aivtukaiions : — Consd. Ibbotson t». Fenton (1837), 6 Ad. & El. 
772. Retd. Clarke v. Sctou (1801), 6 Ves. 411. 

598. Bankrupt’s estate — Surplus.] — Where 

bkpt.’s estate is sufficient to pay all, with a large 
surplus, creditors by bond shall not be allowed 
interest beyond their penalties. — ^B romley v. 
Goodere (1743), 1 Atk. 75 ; 26 E. R. 49, L. C. 
Annotfitums : — Consd. OibHon u. Egerton (1769), Dick. 408: 

Exp. Morris (1790), 1 Vcs. 132. Retd. Butcher v. ChurcWll 
(1808), 14 Ves. 567 ; Bower v. Marris (1841), Cr. & Ph. 
351. Mentd. Ex p. Bevan (1804), 10 Ves. 107 ; Ex p. 
HiU (1804), 11 Ves. 646 ; Fyx p. Barflfc (1806), 12 Ves. 15 ; 
Saxton r. Davis (1811), 18 Ves. 72 ; Thompson v. Derham 
(1842), 1 Uare, ,358. 

599 , j — Where, in a creditors’ 

administration suit, bond creditors had been 
allowed by the master their principal & interest 
to the extent of the penalties of the bonds, & had 
received an apportionment upon the sums so 
amounting to the penalties, upon further funds 
becoming available for the creditors : — Held : the 
bond creditors were entitled to subsequent interest 
on the sums remaining due in the conditions of the 
bonds, provided that such interest, together with 
the sums remaining due, did not exceed the 
penalties in the bonds. — W alitjes v. Meredith 
( 1838), 3 Y. & C. Ex. 264 ; 160 E. R. 700. 


600. 


Interest provided for In bond.]- 

A « A. ^ . 


In debt on bond in the penalty of £120 conditioned 
for repayment of the same sum with lawful interest : 
— Held : it being expressly provided by the bond 
that it should carry interest, interest was recover- 
able beyond the penalty, to the amount of the 
damages laid in the declaration.— Francis v. 
Wilson (1824), By. M. 105, N. P. 

Annotation : — Consd. Branscombo v. Scarbrough, Branfl- 

combe v. Heath (1844), 6 Q. B. 13. 

601. ,] — Under a trust contained in 

a deed to pay all sums of money due & secured by 
bond to persons named therein, together with 
interest, then due &> to become due thereon 
respectively, interest cannot be recovered beyond 
the penalty of the bond. — Hughes v. Wynne 
(1832), 1 My. & K. 20 ; 2 L. J. Ch. 28 ; 39 E. R. 
588. 


AnnoUtfUms Folld. Oloweei?, Water# (1852), 21 L. J. Oh 
840. Raid. Matthews v. Reble (1867), L. H. 4 Eq. 467. 

002. Proof for further Intereet.] — 

Where proof is in respect of a debt secured by bond, 
the general rule in bkpey. is that a specialty 
creditor cannot have interest beyond the penalty 
contained in his security, but up to the penalty of 
the bond he will be entitled to interest at the rate 
secured by the bond. For interest beyond the 
penalty he may come in with creditors whoso 
debts do not carry interest . — Re Sparke Sd 
Bridges, Ex p. Day (1863), 9 L. T. 350. 

Proof in bkpey. for interest generally, see Bank- 
RUPi’CY k Insolvency, Vol. IV., pp. 305 et sea. 

003. .] — Testator directed that his 

trustees should apply as much as might be necessary 
of the income ot his residuary personal estate for 
the maintenance of his son, a lunatic, for life, & 
upon further trust to invest any surplus, to 

I treat it as pait of testator’s personal estaU^, <fe after 
, his son’s death he gave his personal estate to his 
son’s children, & in default of issue to two other 
persons. By a codicil he directed that two bond 
debts, & all other debts which should be due from 
B., one of the residuary legatees, should not be 
payable unless & until his share of the residue 
should become vested, & that the amount of the 
debts & intei'f'st should then be deducted from his 
.shai‘e :-- IIeId : B. musi- be charged witli the full 
amount of interest on the two bonds from their 
respective dates, although the amount of inierest, 
together with the principal, exceeded the penalty 
of the bonds. — Mathews v. Keble (1868), 3 
Ch. App. 691 ; 37 L. J. Ch. 657 ; 19 L. T. 246 ; 
md) nom. Matthews v. Keble, 16 W. R. 1213, 

D. J J, 

Annotations : — Mentd. lie Walker, Walker r. Walked (1886), 

54 L. T. 792 ; Ke Mason, Mason r. Mason, 11891 J 3 Ch. 467. 

604. Default in payment — Principal not due — 
Stay of proceedings.] — ^If default be made in pay- 
ment of the interest on a bond, the pi’iucipal 
whereof is not yet due, the ct. will not stay proceed- 
ings on payment of the interest costs. Semblc : 
they would restrain the execution to the int-erest 
& costs. — T iohe V. CRAFrEB (1810), 2 Taunt. 
387 ; 127 E. 11. 1128. 

Annotation: — Distd. Hinith r. Boml (1833), 10 Bing. 125, 

606. Debt to Crown.] — The (h'own is not 
entitled to interest on the whole sum liquidated by 
the Deputy Remembrancer’s report, made on 
reference to him, to ascertain what is due to the 
Crown for principal & inierest on a forfeited bond, 
where the funds in ct., out of which it is to be 
ultimately paid, are the produce of the sale of 
real estates, seized under an extent at tlie instance 
of the Crown. — H. v. Mainwabing (1815), 2 Price, 

67 ; 146 E. R. 23. 

Annotations : — Mentd. A.-O. v. Norst/Cdt (1816), 3 I*rlco, 97 ; 
Wall V. A-G. (1822), 11 Priuo, 643. 


SECT. 3.— DAMAGES. 

generally. Damages. 

606. In general.] — “ Damages ” includes both 
debt & costs, — ^Ashmore v. Rypley (1617), Cro. 
Jac. 420; 79 E. R. 359. 


further lands were sold, the proceeds 
of which (iamo to be allocated. The 
bond creditor claimed to be paid the 
principal, & the interest accrued since 
•Teui., 1897 : — Held : the payments 
having been made as int.erest, dc 
applied as sneh, & the amount of the 
Int/Crest due at any one time, togetiier 
with the principal, never having 
reached the penalty, the rule which 
prevents a bond creditor from being 
paid more than the amount of the 


penalty did not apply. — K nipk 
Blair, [1900J 1 I. U. 372. -IR. 


V. 


amount of the pcnaltles.- 
(1851), 18 L. T. O. S. 159.- 


-Zfe Aooins 

-IR. 


598 1. Bankrupt's estate — Sur- 

plus .] — Where there is a largo surplus 
in bkpey., after paying hucIi creditors 
as prove tlio full amount of their 
original debts, they will be allowed to 
prove for interest aooruing after the 
bkpey., where there is a contract to 

8 ay interest, but on all bond debts 
iat interest shall not exceed the 


598 ii. 


Stay of proceedings . ) 


— Interest beyond the penalty of the 
bond, not allowed to the assignee of a 
judgment, although he hod been 
I'estraiued by an injunction for a short 
tluie from proceeding at law. — Denny 
V . Enniskillen (1^5) 2 Mol. 536. — 
IRw 
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607. How detomiiiodr-Oii broMh ontgiietf— 
Not tor dobt.] — ^Debt for a penatty in articlfis 
of agreement. The jury ought to assess damages 
upon the breach assignea, according to 8 & 9 Will. 3, 
c. 10 , & shall not find the debt, or a venire fadaa 
de novo shall be awarded. — D baob v. Brand (1708), 
2 Wils. 877 ; 96 B. R. 871. 

AnnoUiUoru .—OoaMd. Doe d. Jersey t>. SmlUi (181»), 1 
Brod. & Blitfr. 97 ; Gillingliaiu v» Waskett (1824), 13 
Price, 434. Hardy v, Bern (1794), 5 Term Rep. 

636 ; Daviefl V. Amott (1826), 10 Moore, C. P. 639 ; Ranson 
V. Bundaa (1837), 3 Soott, 601. 

$08e Penalty measure of damages.] — 

A. bound himself under a penalty to indemnify B. 
against a bond, by which B. was bound to C., if 
the money were not paid to C. by A. before a 
certain day ; — Held : B., in an action on the bond, 
for not indemnifying him, was entitled to recover 
the full amount of the penalty of the bond, that 
being the only measure of damages. — Wood v, 
Wade (1817), 2 Stark. 167, N. P. 

609. Stock to be replaced — Depreciation 

— Value at time of transfer & interest] — If a 
transfer of stock by way of loan is made ufjon 
bond, not naming a penal sum but with a condition 
to i*eplace the stock six months after the date, & 
in tile meantime to pay interest at 5 per cent., 

& the stock is not replaced, & is depreciated, the 
obligee is entitled to the value of the stock at the 
time of tlie transfer, with intemst at 5 per cent., 
credit being given for any payments on account of 
the principal. — Forrest v, Elwes (1799), 4 Ves. 
492 ; 31 E. R. 252. 

Jnnoiaiitm : — Distd. Bamard y. Young: (1810), 17 Ves. 44. 

610. Resignation of living — ^Refusal to 

resign — Value of advowson.] — ^A bond was con- 
ditioned for Die resignation of a living, which 
deft., wlicn requested, had refused to resign : — 
Held : he being a wrongdoer, the juiy were not 
bound, in assessing the damages, to confine them- 
selves to the diminution of the value of the advow- 
son to pltf. by deft.’s life interest, nor in estimating 
the annual proceeds to deduct Die curate’s stipend. 
— Sondes (TjORd) v, Fletc her (1822), 5 B. & Aid. 
836 ; 106 E. R. 1396 ; subsequent proceedimjs, sub 
nom. Fletcher v. Sondes (1827), 1 Bli. 1^. S. 
144, H. L. 

AnnotcUums : — ^Distd. Hawkins v, Coulthurst (1864), H 

B. & S. 343. Dbtd. Walton v. Tucker (1880), 46 ,T. P. 23. 
Consd. Addis v. Oramophono Co., [1909) A. C. 488. 

Proof of.] — Sec Part XTI., Sect. .5, jfosL 


* 1 proceedings — Counter- 

^nd or co^teral agreement.]— The ct. will never 
gve leave to bring principal & interest into ct. & 
stay proce^ings, when the suit is upon a counter- 
bond, or when there is any pretence of a collateral 
agreement. — C oke v. Heathcot (1701), 12 Mod. 
lE&p. 698 ; 88 E. R. 1644. 

618, Statute of Limitations.] — 

Proceodmgs shall be stayed in an action upon a 
money bond on payment of principal, interest, <te 
costs, without compelling deft, to waive the benefit 
of Stat. Limitations in respect of a simple contract 
demand pltf. makes on him. — Orchard v, Ireland 
(1704), 2 Ld. Raym. 1033 ; 92 E. R. I8(*t. 

614. .] — Proceedings m an 

action of debt upon bond stayed, upon payment 
of principal, interest, & costs. — ^B uckt.er v. Ash 
( 1735), Lee temp. Hard. 124 ; 95 E. 11. 78. 

See, also, cases in Sect. 1, ante. 

015. After judgment.] — After judg- 

I ment in debt upon bond, the ct will not make a 
' rule upon pltf. to take his principal, interest & 
costs. In such case, pltf. ought to have his full 
costs out of the penalty. — Le Sage v. Pere (1702), 
7 Mod. Rep. 114 ; 87 E. R. 1132. 

616. Part payment by obligor.] — 

Pltf. at law is right in suing upon the whole penalty, 
though only part of the debt remain due ; & so it 
is in the case of a common money bond, & an 
obligee, though only part Ls unpaid, may bring an 
action on the whole penalty, but then the obligor 
is right in bringing a bill (d be relieved on paying 
the prmcipal, interest, & costs ; if the obligee 
will put in a bad answer, & insist on more than is 
really due, he shall lose his costs in equity, though 
entitled to them at law. — Forward v. Duffield 
(1747), 3 Atk. 555 ; 26 E. R. 1U9, L. (’. 

017 , Annuity arrears.] — The whole penalty 

shall not be levied on an annuity bond & 
judgment, but only the arrears then due, & the 
judgment shall stand as a security for future 
arreai’s. — Ogilvie v. Foley (1776), 2 Wm. Bl. 
1111 ; 96 E. R. 656. 

Amuitations : — Consd. Bootii r. Leicester (1838), 3 My. & Vr. 

469. Mentd. Collins v. Yewens (1839), 8 L. .T. Q. B. 

.332. 


618. 


Replacement of stock with bonus.]* 


Sect. 4.— RELIEF AGAINST PENALTY. 

Sub-sect. 1. — Apart from Statute. 

611. When granted — Tender of principal, 
interest & costs.] — being in execution upon 
a judgment obtained on a bond, the principal sum 
& interest & costs were tendered to the obligee, but 
he would not discharge pltf. out of execution 
without paying the whole penalty of the bond. 
Pltf. exhibited his bill to bo relieved against the 
penalty which he had paid to the obligee ; — 
Held : he must refund the overplus of the money. — 
Friend v. Burgh (1679), Cas. temp. Pinch, 437 ; 
23 E. R. 238. 


Where a bond is given by the borrower of a sum of 
stock, to secure replacement of the stock, & pay- 
ment in the meantime of sums equal to the interest 
& dividends, & a bonus is afterwards declared upon 
the stock, if the borrower makes default in per- 
forming the condition of the bond the lender hoA 
an equity to be placed in the same situation as if 
the stock had remained in his name, & is entitled 
to replacement of the original stock increased by 
the amount of the bonus, & to dividends in the 
meantime, as well upon the bonus as upon the 
original stock, & a ct. of equity will only grant 
relief against the penalty of the bond on those 
terms.— Vaughan v. Wood (1833), 1 My. & K. 
403 ; 2 L. J. Ch. 107 ; 39 E. R. 734. 

619. How given — ^Restraint of action — Jurisdic- 
tion.] — The practice of a ct. of law compelling pltf. 
not to take execution beyond his real debt docs 


PART VIII. SECT. 8. 

q. How determined — Performance 
of award — Amount awarded .} — When 
arbltratore, after a revocation, make 
an award which is unlnipeaohed, the 
amount awarded is a proper measure 
of damages in an action on the arbn. 
bond. — Hathbwat v. Cliff (1861), 
2 AU. 267. —CAN. 

PART VIII. SECT. 4 , SUB-SECT. 1. 

r. When granted — Unoonedonable 


bargain .] — The son of a wealthy father, 
but greatly In need of money, executed 
a bond to secure money borrowed, 
with interest which amounted to 37 
per cent. The bond further contained 
a stipulation that the borrower should 
not he empowered to repay the money 
within three years. And if he did pay 
wlthlnthree yeaj'B,he should nevertheless 
bo obliged to pay three years ’interest at 
the rate mentioned : — Held : the bar- 
gain was an unoonsolonablo bargain 
against which the ot. might properly 


give relief. — B alk inn an Das r. Mad an 
Lal (1907), I. L. R. 29 All. 303. — 

IND. 

B. Increased rate after de- 

fault.} — A stipulation in a bond, for 
iiioroa>Bod interest from the date of 
default, ruay bo a stipulation by way 
of penalty, & cts. arc competent to 
grant equitable relief against such 
stipulation, Independently of statute. — 
Abdul Gani v. Nandlal (1902), 
I. L. R. 30 Oalo. 16.— IND. 
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not oust the jurisdiction of the Ct. of Oh. in award- 
ing an injunction to restrain an action at law on 
the bond. — Codd v. Wooden (1790), 3 Bro. 0. C. 
73 ; 29 E. E. 415, L. C. 

620. Trial to ascertain damage — 

Reference to arbitration countermanded.] — ^Pa^ies 
to a suit entered into a bond with £200 penalty to 
stand to an award. Afterwards one of them 
countermanded the reference : — Held : equity 
could relieve against the penalty by an injunction, 

a trial should be directed as to damages. — 
Wilson r. Babton (1072), Nels. 148 ; 21 E. R. 
812. 

621. Penalty to secure collateral 

object.] — Where the penalty of a bond is only to 
secure the enjoyment of a collateral object, equity 
will grant an injunction against a suit for the 
recovery of the penalty, & an issue quantum 
damnificatus to try the real damage, even after a 
verdict has been obtained for the full amount of 
the penalty. — Sloman v, Walter (1783), 1 

Bro. C. C. 418 ; 28 E. K. 1213, L. C. 

Annotations: — Consd. Astley v. Weldon (1801), 2 Bos. & P. 

346 ; Shiicklo v. Baker (1808), 14 Ves. 468 ; Law v. 

Reddltoh L. B., fl892] 1 Q. B. 127 ; Re Dixon, Heynes v. 

Dixon, [1900] 2 Ch. 661. Reid. Clark i). Watkins (1863), 

1 New Rep. 227 ; Protector Endowment Loan Sc Annuity 

Co. V. Grice (1880), 5 Q. B. D. 592. 

622. 1 Performance of contract.] 

— Where a bond in £9,000 was given for per- 
formance of a contract to build a bridge, an in- 
junction was granted to restrain an action on the 
bond, & an issue (quantum damnificatus ordered, the 
sum mentioned in the bond being a penalty. — 
Erhington V. Aynesly (1788), 2 Bro. 0. 0. 341 ; 
Dick. 692 ; 29 E. R. 191. 

Annotation: — Mentd. Flint v. Brandon (1803), 8 Ves. 159. 

628. To ascertain amount duo — 

Unsettled accounts.]— On a bill by pltf., who wliilo 
lodging at an hotel, & seriously ill, executed a bond 
to the landlord for £1,000 payable at six months’ 
date, to secure money paid & advanced for pltf. 
for hotel charges, the landlord undertaking to 
rectify all errors in the accounts, the ct. restrained 
an action at law on the bond, pltf. giving judgment 
for the amount of the claim. — Edwards-Wood v, 
Baldwin (1863), 4 GifT. 613 ; 9 L. T. 474 ; 9 
Jur. N. S. 1280 ; 60 E. R. 851. 

624. When refused — Damages exceeding 
penalty.] — Equity ^11 not interfere with a judg- 
ment on a bond, if it appears that in fact the 
damages exceed the penalty. — Davenport v, 
Longuevile (1661), 1 Rep. Ch. 196; 21 E. R. 
548. 

625. .]— p., ex or. of C., employed 

as a master of a ship by the East India Co., 
covenanted with them that he would pay a certain 
mulct for every cloth carried, etc., in the ship, 
& took deft, to be liis mate, who made an agree- 
ment mulatis mutandis with D., & gave a bond of 
£50 for the due performance of Ids part. Deft, 
without D.’s knowledge carried so many cloths as 
the mulct came to £70, which the co. deducted 
out of the master’s wages, & the £50 bond would 
not satisfy. On a bill for relief & discovery of 
testator’s estate, a demurrer by deft., on the 
ground that relief of more than the security by the 
bond was not proper in equity, was allowed. — 
Davis v, Curtis (1674), 1 Cas. in Ch. 226; 22 
E. R. 773. 

626. Indemnity against adverse 

claims.] — ^A bond of indemnity given to protect a 
purchaser of land against adverse claims threatened 
at the time of the purchase : — Held : valid to the 
fi^ amount of the penal sum named in it, not- 
withstanding such penal sum greatly exceeded the 


original purchase-money, there being no equity in 
the circumstances to justify an interference mth 
the legal right, & the purchaser having in discharge 
of the claim expenses incident thereto expended 
a larger sum than the full amount of the pei^ sum 
named in the bond. — O sborne v, Ealbs (1864), 2 
Moo. P. C. C. N. S. 125 ; 12 W. R. 654 ; 15 B. R. 
849, P. 0. 

627. Liquidated damages — Agreement in 

restraint of trade.] — Deft. B., being in partner- 
ship as surgeons, agreed to assign a portion of 
their business to pltf. for £150. A Dond was 
entered into between them, by the condition of 
which it was declared that if deft, or B. should 
practise, etc., within one mile of W., or should 
within three years attend any of the patients of 
pltf., or should induce any of the patients of pltf. 
to einploy or consult deft, or any other medical 
practitioner, or should induce any other prac- 
titioner to set up in practice within such distance 
of one mile, or should carry on the business of a 
chemist or druggist within W., or if B. should 
underlet or assign his term in his house at W. to any 
physician, or should permit any person carrying 
on such profession to reside in the house, “ then, & 
in any or cither of the cases, if deft, or B., their 
exors. or administrators, or either of them, did and 
should forthwith well &; truly pay unto pltf. £300 
the bond should be void.” Deft, committed a 
breach of the bond by practising within one mile 
of W. : — Held : pltf. was entitled to recover the 
whole £300. — Mercer v. Irving (1858), E. B. & E. 
563 ; 27 L. .1. Q. B. 291 ; 31 L. T. O. S. 197 ; 

5 Jur. N. 8. 143 ; 6 W. R. 661 ; 120 E. R. 619. 

628. Money lent — ^Repayable by instal- 

ments — ^Default In payment.] — ^I^ltfs. lent money 
to S. upon his bond, under which the principal 
was to be paid in five years by instalments, in case 
debtor should so long live, the instalments being 
calculated so as to cover the principal of the loan, 
interest thereon, the expenses of negotiating it, 

6 a margin representing a premium for the 
insurance of debtor’s life. The condition of the 
bond made it void, (1) if the instalments were 
regidarly paid till the expiration of t.lie five yeiirs, 
or till the death of debtor, whichever should first 
happen, (2) if all the instalments which would have 
become payable at the expiration of the five years, if 
debtor lived so long, were at any time paid up, 
the balance of instalments being at once payable 
on the failure of any single instalment. Deft, as 
surety executed the bond, & default having been 
made in payment of one instalment, pltfs. brought 
an action claiming the entire balance of unpaid 
instalments : — Held : the amount claimed was not 
a penalty &■ could be recovered. — Protector 
Endowment Loan & Annuity Go. v. Grice 
(1880). 5 Q. B. 1). 592 ; 49 L. J. Q. B. 812 ; 43 
L. T. 564 ; 45 J. P. 172, O. A. 

Annotation: — Mentd. Northampton v. Pollock (1890), 45 
Ch. D. 190. 

629. Mortgage bond — ^Payment by instal- 
ments — Default in payment.] — ^A provision in a 
mtge. bond for enforcing payment of the whole 
sum due, in the event of a default in paying any 
one of the instalments secured by the bond is not a 
penalty, & no relief will be granted against it. — 
Walungpord V. Mutual Society (1880), 5 
App. Oas. 685 ; 60 L. J. Q. B. 49 ; 43 L. T. 268 ; 
29 W. R. 81, ir. L. 

Annotaiums : — Mentd. Edmunds v, Wallingford (1885), 14 
Q. B. D. 811 ; Speers v. Doggers (1885), Cab. & El. 503; 
PurklsB V. Low (1880), 3 T. L. R. 03 : Gunga Narain Gupta 
t>. Tiluokram Chowdhry (1888), L. It. 16 Ind. App. 119 ; 
Steadman v. Hakim (1888), 58 L. J. Q. B. 57 ; Manger e. 
Cash (1889), 6 T. L. R. 271 ; Lawranoe v, Norreys (1890), 
15 A^. Cas. 210 ; Arnold & Butler v. Bottomlcy, [1008] 
2 K. B. 151. 
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680. Seoiirlty for services Sc behaviour — 

Action necessary to ascertain damages.] — bond 
was given by pltf. to deft., a hair merchant, as a 
security for pltf,*s service & behaviour in Flanders 
as deft.’s agent for buying hair, & as a security 
for his performance of the agreement pltf . deposited 
£100 in deft.’s hands. He bought only £5 worth 
of hair, and returned to England before the time 
agreed : — Held : a decree for payment of the 
penalty of the bond could not be made by a ct. of 
equity, but an action at law must be directed to 
try how far deft, had been damnifled by pltf.’s 
non-performance of the service. — Benson v. 
Gibson (1746), 3 Atk. 396 ; 20 E. B. 1027, L. C. 


Sub-sect. 2. — Bonds within 4 & 6 Anne, c. 3, 
AND Common Law Procedure Act, 1860 
(c. 120), s. 25. 

Note. — 2' he above Acta are referred to in this 
Sub-secL as 1705 Act cfc 1860 Act respectively. The 
chapter of the former Act is that given in the official 
Chronological Tdtde <£? Index of the Statutes, not 
that given in Ruffhead's edition, 

631. What are — Payment by instalments.] — 

A bond conditioned for payment of money by 
instalments is within 1705 Act. — B onapous v, 
Rybot (1763), 3 Burr. 1370 ; 97 E. R. 878. 
Annotcdions : — Dbtd. Preston v. Dania (1872), L. R. 8 Ejcoh. 

19. Consd. lie Dixon, Heynes v. Dixon, [1900] 2 Ch. .561. 

632* .] — A money bond payable by 

instalments is not witliin either 1705 Act, s. 13, or 
1800 Act, s. 25 . — Preston v, Dania (1872), 
L. R. 8 Exch. 19 ; 42 L. J. Ex. 33 ; 27 L. T. 612 ; 
21 W. R. 128. 

Amiotaiicms : — Consd. lie Dixon, Hcyncs v, Dixon, tl899J 

2 Ch. 561. R^d. (ierrard r. Clowes, 11892] 2 Q. D. 11. 

633. Whole sum due on default.] — 

Proceedings on bond for payment of money by 
instalments, & on default to stand in force for the 
whole sum due, shall not be stayed upon payment 
of the instalments in arrear, such a bond not being 

within 1705 Act. Gowleti^ v, Hanfouth (1774), 

2 Wm. Bl. 958 ; 90 E. R. 565. 

634. Payment on contingency.] — To an 

action of debt on bond, by the exor. of the obligee 
in trust, deft, in his plea set out the condition 
whereby the bond was to be void, if the obligor, 
after his marriage, should die in tlie lifetime of his 
intended wife, & his heirs, 0 x 01 * 8 ., et<j., should 
witliin six months after his decease pay to the 
obligee £1 ,500 in trust for the intended wife of the 
obligor, but, if the wife should die in the lifetime 
of the obligor, the bond was to bo void, if he should 
pay to the persons to whom his intended wife, by 
any will, writing, etc., should give or bequeath all 
or any part of the £1,500. Scmble : this was a 
bond conditioned for payment of money upon a 
contingency, & not within 1705 Act. — E ngiand 
v, Watson (1842), 9 M. & W. 333 ; 1 Dowl. N. S. 
398 ; 11 L. J. Ex. 102 ; 0 Jur. 763 ; 162 E. R. 142. 
Annotation: — Retd. Hodgklnson v. Wyatt (1843), 13 

L. J. Q. B. 73. 

636. Stay of proceedings.] — The ct. 

will not interfere, under 1706 Act, a. 13, to stay the 
proceedings in an action upon a bond, where it is 
at aU doubtful that the payment stipulated by the 


condition, is not subject to a contingency. — 
Robinson v. Brown (1846), 3 0. B. 54 ; 7 
L. T. O. S. 183 ; 136 E. R. 22 ; subsequent pro* 
ceedings, 3 C. B. 764. 

636. Indemnity of parish against mainte- 

nance of bastard child.] — ^A bond to save the parish 
harmless from keeping a bastard child is not witliin 
1705 Act. — OooKE V, Pettit (1753), 2 Wils. 6 ; 95 
E. R. 655. 

637. Post ^ obit bond.] — Semble : a post 

obit bond, upon which a forfeiture has taken place, 
is within 1705 Act. — ^Murray v. Stair (Earl), 
(1823), 2 B. & 0. 82 ; 3 Dow. & Ry. K. B. 278 ; 
107 E. R. 313. 

Annotationa : — Consd. England v. Watflon (1842), 6 Jnr. 763. 
Reid. 8mitli v. Bond (1833), 10 Bing. 125. Mentd. Sploer 
V. Burgreas (1834), 1 Or. M. & K. 129 ; Bowkerv. Burdokln 
(1843), 11 M. & W. 128 ; Davis v. Jones (1856), 17 C. B. 
625 ; Qudgen v. Bessot (1856), 6 E. &; B. 986 ; (Jnmborlege 
V. Lawson (1857), 1 C. B. N. S. 709 ; Wallis r. LittoU (1861), 
5 L. T. 489 ; Gerrard v. Glowea, [1892] 2 Q. B. 11 ; London 
i>oehold & Loasehold Property Co. v, Hnffleld, [1897] 2 
Ch. 608 ; Strickland v. Williams (1898), 68 L. J. Q. B. 241. 

638. Relief on payment.] — 1705 Act relieves 

only on payment of the whole principal. — L and v, 
Harris (1722), 1 Stra. 515 ; 93 E. R. 670. 
Annotation: — Consd. Preston Dania (1872), 42 L. J. Ex. 

33. 

639. .] — ^A bond was conditioned for pay- 
ment of a gross sum absolutely at a day certain. 
Before that day the parties agreed for payment by 
instalments, & for defeasance of the bond, con- 
ditionally on punctual payment of the instalments 
& on deft, living until all the days fixed for pay- 
ment were past. Deft, paid two instalments at the 
due dates & part of a third ; at a later date he paid 
the whole interest due on the whole debt up to that 
time : — Held : deft, was not entitled to a stay of 
proceedings on payment of the instalments already 
due & interest thereon, & unless deft, paid the 
whole sum he could not he relieved from the 
penalty of the bond. — Bonapous v, Rybot (1763), 
3 Burr. 1370 ; 97 E. R. 878. 

Annotations : — Dbtd. l*reston v. Dania (1872), L. R. 8 Exch. 
i9. Consd. Be Dixon, Heynes v. Dixon, [1900] 2 Ch. 561. 

640. .] — On an action brought on a bond 

dated on a day certain in a penal sum conditioned 
for payment of a lesser sum generally, without 
naming any day of payment, the ct. will refer 
it to the master to compute principal, interest, & 
costs thereon, & on payment of same stay the 
proceedings by virtue of 1705 Act. — ^Farquhar v, 
Morris (1797), 7 Term Rep. 124 ; 101 E. R. 889. 
Annotation: — R^d. Be Dixon, Heynes r. Dixon, [1900] 2 

Ch. 561. 

641. Payment into court.] — ^By 1705 Act 

in an action on a penal bond, if deft, at any time 
pending the action bring into ct. the principal Sc 
interest due upon it <fe all the costs in law & equity 
wliich have been incurred, the ct. may discharge 
deft, from the bond. — Harrold v. Clot worthy 
(1600), Oro. Jac. 126 ; 79 E. R. 110. 

Annotation: — Rofd. Home v. Lewin (1701), 1 Ld. Raym. 

639. 

042. .] — If in an action upon a bond 

deft, pays money into ct. under 1705 Act, s, 13, he 
shall not pay the costs incurred for the same cause 
in other cts. — Sisney v, Nevinson (1726), 2 Stra. 
•699 ; 93 E. R. 792. 

Annotation: — ^Montd. Saltern v. Wynne (1737), 2 Stra. 1072. 
643. .] — In debt on bond : — Held : 


PART VIII. SECT. 4, SUB-SECT. 2. 

641 i. Rdief on payment — Payment 
into cowri.l— 46 Anne, 0 . 3, s. 13, 

f ives to the ot. an equitable jurisdio- 
Ion, to be summarily exorcised, to 
aUow deft., in an action on a bond, to 
pay the amount due into ct., 8c in ease 
the amoimt is in dispute, to refer the 
matter to the prothonotary for a 


report thereon. The prothonotary may 
also be ordered to report upon facte 
necessarily involved In the question of 
the amoimt due. — Ealbs v, Danoar 
( 1849), 1 Leggo. 490.— AUS. 

t. Performance of duties — No 
breaches assign^ — Setting aside verdict. ] 
— To a deolaration in debt os upon a 
common money bond, non est factum 


was pleaded. PItfs. obtained a verdict. 
The bond was conilitloned for duo 

{ jerforinance of the duties of a poor- 
aw clerk : — Held : that pltfs. did not 
assign breaches of the oondition was 
no ground for setting asido the verdict, 
— CA8TLBRF.A UNION V. DlLLON (1849), 
12 I. L. IL 465 ; 1 Ir. Jur. 229.— IR. 
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Sect, 2_& 3.] 

upon bringing in what was due upon the condition 
with cosfi, all proceedings should be stayed, 
though the whole conditional sum was not offered 
to be brought in. — M ain v. Somnkb (1730), 1 
Barn. K. B. 420 ; 04 E. E. 288. 

044. Payment after due date — Tender & 

refusal.] — "By 1705 Act, s. 12, where debt is biought 
on any single bill or on any Judgment, if the money 
due thei*eupon have been pmd, such payment may 
be pleaded in bar ; so of a bond conditioned to 
pay money, though the money were not paid at 
the day and the place, yet if it were paid at a 
subsequent day, deft, may plead it in bar, but 
deft, cannot pleatl a tender & refusal of principal 
& interest at a subsequent day in bar, for that is 
not within the equity of the Act, for such con- 
struction would be prejudicial, as it would empower 
the obligee at any time without notice to take in 
his money. — Underhill v. Matthews (1715), 
Bull. N. P. 167, N. P. 

646. .] — To an action on a bond 

conditioned for pa3niient to third persons : — 
Held : solvit post diem was a good plea, within 
1705 Act. — Giddings v, Oiddings (1756), 1 

Keny. .335 ; 96 E. E. 1012. 

Annotation : — Mentd. HobluBon v. Raley (1757), 1 Burr. 316. 

646. Default in payment of Interest — 

Principal not due.] — On a declaration on a bond 
conditioned for payment of a sum of money at 
the expiration of seven years A interest in the 
interval half-yearly, deft, cannot plead payment of 
money into ct. under 8 & 9 Will. 3, c. 11, s. 8, 

& 1705 Act, s. 13, where the breach assigned is 
non-payment of interest, the principal not having 
become due. 

On such declaration, deft., may, under 1705 Act, 
s. 12, plead solvit post diem tc the interest alone. — 
Hodgkinson V, Wyatt (1843), 1 Dow. & L. 668 ; 

13 L. J. Q. B. 73 ; 8 Jur. 216. 

Annotation : — Reid. MarriaRro v. Marriafire (1845), 1 0. B. 761. 

647. Pleading.] — ^A bond was 

given for the penal sum of £4,000, the condition of 
which recited that the obligor was indebted to the 
obligee in £2,000, & that the obligee liad agreed to 
accept interest for same at 5 per cent., during the 
lives of the obligee & another party, in full satis- 
faction of the dfsbt, provided same was regularly 
paid : it then set out that if the interest was paid 
half-yeai*ly in July & Jan., the bond was to be 
nidi &: void, but in case of failure for twenty-eight 
days next after each half-yearly payment had 
become due, same having been demanded, the 
bond to be in full force, & in case of failure in 
making the payments within the respective times, 
the bond or payments made under it should not 
be taken in discharge of any part of the £2,000, 
but same should, immediately after such defaidt, 
become payable under the bond. To an action on 
the bond, deft, pleaded, as to one of the half- 
yearly payments, that payment had not been 
demanded on the day when it became due or at any 
time within twenty-eight days, but that deft., after 
the expiration of the twenty-eight days & before 
the commencement of the suit, paid it to pltf., & 
that no other sum was due : — Held : the plea was 
bad as a plea of solvit post diem under 1705 Act, 
because if the principal sum had become payable 
under the bond, payment of it should have been 
pleaded, & if it had not become payable, deft, 
should have shown in his plea that it had not, 
which he had not done. — Marriage v. Marriage 
(1845), 1 C. B. 761 ; 14 L. J. C. P. 244 ; 6 L. T. 0. 8. 

197 ; 9 Jur. 581 ; 136 E. R. 742. 

Annotation: — Consd. Husband v. Davia (1851), 10 C. B. 

646. 


e48. Part payment after due data.]-- 

A plea of part, payment post diem, to debt on bond, 
is a good plea, under 1706 Act, s. 12, after verdict. — 
Husband v. Davis (1861), 10 0. B. 646 ; 2 
L. M. & P. 60 ; 20 L. J. C. P. 118 ; 138 E. R. 266. 

049 . What amounts to payment — Judg- 

entered under warrant of attorney — Warrant 
of attorney set aside — Refund of proceeds of 
execution.] — To an action on a joint & several 
bond in the penal sum of £2,800 given by deft., 
J., & M., conditioned for payment of £1,400, deft, 
pleaded (!) that the sum mentioned in the bond 
was secured by a warrant of attorney of even date 
therewith upon which judgment was to be forth- 
with entered up, given by J. to pJtf., & that J. 
after the day conditioned for payment of the 
principal sum, paid same with interest, to pltf. ; 
(2) that pltf. sued J". for detention of the money 
in the declaration mentioned in respect of the bond, 
that he obtained judgment-, & took in execution 
goods of J. to the amount of £1,417 ; (3) that at 
the time of entering into the bond, J., & deft. & M. 
as his sureties, executed a warrant of attorney, upon 
which pltf. was authorised to enter up judgment 
forthwith for £2,800 for securing payment of the 
£1,400, but execution should not issue except in 
case of default being made, that pltf. afterwards 
sued J. for the debt of £2,800, that J. became 
bkpt., that pltf. omitted to file the warrant of 
attorney as required by 3 Geo. 4, c. 39, that certain 
goods of J. were taken in execution under the 
judgment so obtained ; & that thereby pltf. 

suspended his remedy against the principal & 
discharged deft., the surety. Replication to the 
second plea, that, by reason of the omission to 
file the warrant of attorney, pltf. was compelled 
to refund to the assignees of J. the proceeds of the 
execution. Similar replications to the first and 
third pleas : — Held : the facts disclosed by the 
pleadings afforded no defence at law to the action, 
because the warrant of attorney having been set 
aside by the assignees of .T. could not be treated as 
payment within 1705 Act. — Parker v, Watson 
(1853), 8 Exch. 404 ; 22 L. .T. Ex. 167 ; 155 E. R. 
1406. 

Annotation : — Mentd. Qroenou^h v, M’Clolland (1860), 6 
Jot. N. S. 772. 


Sub-sect, 3. — Bonds within 8 & 9 Will. 3, c. 11, 

650. In general.] — The Act- is remedial for the 
purpose of recovering successive breaches to the 
extent of the penalty. — Mackworth v, Thomas 
(1800), 6 Ves. 329 ; 31 E. R. 613, L. C. 

AnmAations : — Coned. Jendwiuov. Agat^ (1820), 3 Sim. 120 ; 

Hatton V. HarrlB, [1802] A. C. 647. 

651. What are — Payment by instalments — 
Whole sum due on default.] — ^A bond for payment 
of money by instalments, & on default to stand in 
force for the whole sum due, is not within the Act. — 
Gowlett V. Hanforth (1774), 2 Wm. Bl. 958 ; 
96 E. R. 665. 

652. .] — ^A bond, conditioned for 

payment of a certain sum by instalments, is within 
the Act, s. 8. — Willoughby v. Swinton (1805), 
6 East, 550 ; 102 E. R. 1398. 

Annotations: — Coned. Smith v. Bond (1833), 10 Bing. 125. 

Mentd. Murray v. Stair (1823), 2 B. & 0. 82 ; Kepp v, 

Wlggett (1847), 4 C. B. 678. 

953 , Payment at future date — With 

Interest periodically — ^Default in payment of 
interest.] — ^A bond was conditioned for payment 
of a principal sum in 1820, with interest in the 
meantime half-yearly. An action having been 
brought for the penalty upon a breach of the con- 
dition in non-payment of half a yearns interest on 
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Sept. 28, 1817 i—HeU: (1) the Act, s. 8, did not 
nrevent judgment from being enterod up for the 
Lu penalty m such a case ; (2) although the non- 
payment of interest was due to a slip the ct. would 
not stay the proceedings before judgment on 
payment of the int-erest due & costs. Qu, : to 
what extent the ct. might relieve deft, against the 
consequences of such judgment. — ^Van Sandau v. 
1 B. & Aid. 214 : 106 E. R. 70. 


Annotntions : — Consd. Smith v. Bond (lSli3), 10 BiuR. 12.5. 

Mentd. SltninonH v. S. E. Ry. Co. (1861), 7 Jur. N. S. 849. 

054. .] — On a bond with 

a penalty conditioned for payment of money at a 
given day, interest In the meantime, with a 
stipulation that on any default in paying the 
interest, the whole sum should be dcmandable, the 
obligee, on the interest falling into arrear, brought 
an action to recover the whole principal & interest : 
— Held : the case was not within the Act, s. 8, & 
pltf. was entitled, after verdict, to have judgment 
& execution for the whole principal sum, not 
merely for the aiTears of interest. — James v, 
Thomas (183.S), n B. & Ad. 40 ; 2 Nev. & M. K. B. 
663 ; 2 L. J. K. B. 207 ; 110 E. R. 707. 

665. Payment of lesser sum.] — A bond 

conditioned to be void upon payment of a lesser 
sum by instalments is within the Act. — Preston 
r. Banja (1872), L. B. 8 Exch. 19 ; 42 E. J. Ex. 33 ; 
27 L. T. 612 ; 21 W. H. 128. 


An?ioiaf I ons : — Consd. He Dixon. Ilojnios v. Dixon, [1890] 

2 Ch. .561. Refd. Gorrurd r. (^lowca, [1892] 2 Q. B. 1 1. 

656, Bail bond.] — Bail bonds are not 

within the Act. — Selby v. Seures (1801), 1 
Tidd’s Practice, 8th ed., p. 633. 

Bail bonds generally, see Exec ution. 

657 , Bond by petitioning creditor.] — 

Somhle : a bond given l-o the Lord Chancellor by 
the petitioning creditor of bkpt. under .5 Geo. 2, 

c. 30, s. 23, was not within Wie Act, s. 8. Smithey 

V Edmonson (1802), 3 East, 22 ; 102 E. R. 604. 
Anrwtatitm : — Mentd. He Miller, AV p. Bumford (1816), 2 

Madd. 1. 


668 . Annuity.] — Colt. ins v. Collins 

(1759), 2 Burr. 820 ; 2 Keny. 530 ; 97 E. R. 579. 
AntioUUions : — Apld. Walcot. V. Uouklini? (1799), 8 Term Rep. 
126. Consd. Moc^kworth v. Thomas (1800), 5 Ves. 329. 
Apld. Willoughby v, SvvinUm (180.5), (i East, .550. Consd. 
Hniitli V. Rond (1833), 10 BliiR'. 125 ; Rodgers v. Maw 
(1846), 15 M. & W. ll i. Refd. Lonsdale \\ ('hureh (1788), 
2 Term Rep. 388 ; Leo v. Lester (1849), 7 C. B. 1008 ; 
Johnson v. Diamond (1855), 11 Exch. 73 ; (Jope v, Bennett 
(1911), 55 .Sol. Jo, 521. Mentd. AttwooU v. Attwooll 
(1853), 2 E. & B. 23. 

659. R. S. C., Ord. 13 & Ord. 14.]— 

The indorsement on a writ claimed £500, as the 
principal sum due on ii bond conditioned for pay- 
ment by the obligor to pltf. of an annuity of £26 
during the life of a child, & until she should attain 
the age of sixteen years, by specified quarterly 
payments, & alleged that two of such payments 
were due and unpaid : — Held : pltf. was not 
entitled to proceed under Ord. 14, r. 1, to obtain 
final judgment, but was limited to the procedure 
specified in the Act, s. 8, and Ord. 13, r. 14. — 



An^(Uwn:—9^ Gen-ard ». Clowes. [1H921 2 Q. B. U. 

660. — Liquidated sum— R. s. C., Ord. 14.1— 

£inn payment of 

if deft, should at all tunes thereafter, in obedience 
to a perpetual injunction granted by the High Ct. 
of J ustice, refrain from trespassing on pltf.’s lands 
therein mentioned, or the walls, gates, or fences 
thereof, or inclosing same, & from pulling down or 
removing or otheiwise injuring same, or inciting 
others to commit any such trespasses, the obliga- 
tion should bo void. Boft. committed a breach of 
the injunction : — Held : the sum secured by the 
bond was a liquidated sum, to the recovery of which 
the procedure of Ord. 14, r. 1, was applicable. 

On investigation of the bond it turns out not 
to be within the Act (Gollins, L.J.). — Strickia-ND 
V. Williams, [1899] 1 Q. B. 382 ; 08 L. J. Q. B. 
241 ; 80 L. T. 4 ; 15 T. L. R. 131, C. A. 

AnntdeUion : — Mentd. He White & Arthiir (1901), 84 L. T. 
594. 


661. Award.] — Leave given to pltf. in 

debt on bond conditioned to perfoim an award, 
after judgment for him upon a plea of judgment 
recovered, to execute a writ of inquiry upon the 
Act, s. 8, after a writ of error allowed, &; to sign a 
new judgment on the term.s of paying costs 
putting deft, in stain quo, etc. — Banbury v. 
Guest (1811), 14 East, 401 ; 104 E. R. 656. 

662. Post obit bond.] — A jiost obit bond, 

upon which a forfeiture has taken place, is not 
within the Act, s. 11. — Murray v. Stair (Earl) 
(1823), 2 B. & (\ 82 ; 3 Bow. & Rv. K. B. 278 ; 107 
E. R. 313. 

AnruftatUms : — Consd. Gcrrard v, Ulowes, [18921 2 Q. B. 11. 
]^fd. Smith V. Bond (1833), 10 Bin?. 125. Mentd. Spicer 
V. Burgeas (1834), 1 Cr. M. & R. 129 ; England v. Wataon 
(1842), 6 Jur. 763 ; Bowkor v. Bnrdekin (1843), 11 M. & W. 
128 ; Davia t>. Jonca (1856), 17 (\ B. 625 ; Qudgen r. 
Boaaet (1866), 6 K. & B. 986 ; (Himborlcgc v. i^awaon 
(1857), 1 C. B. N. S. 709 ; Wallis v. Littell (]861). 5 L. T. 
489 ; London Freehold & Jjeaaehohl Ih'oiKJrty Co. v. 
Suffleld, [1897] 2 Ch. 608 ; Strickland v. Wllliama (1898), 
68 L. J. Q. B. 241. 

663. Performance of collateral agree- 

ment.]- — ^A bond substantially conditioned for the 
performance of an agreement is within the Act, 
8. 8. — Hurst v. Jennings (1826), 5 B. & O. 6.50 ; 
8 Bow. Ry. K. B. 424 ; 108 E. R. 242. 

Annotations :■ — Consd. Sliaw v. Worcoater (1830), 6 Bing. 
385. Distd. Smith v. Bond (1833), 10 Bing. 125. Consd. 
Power V. Lowe (1855), 26 Jj. T. O. S. ISS. Refd. Ranaon 
V. Dnmiaa (1837), 3 Scott, 501. 

664. Administration bond.] — An ad- 

ministration bond entered into with the President 
of the Probate Bivorce & Admiralty Biv. of the 
High 01. in the usual form to secure the due 
administration of the estate of a deceased person 
is a bond within the Act. — Cope v. Bennett (1011), 
55 Sol. Jo. 521 ; subsequent proceedings^ [1911] 2 
Ch. 488. 


PART VIII. SECT. 4. SUB-SECT. 3. 

660 i. tVhat are —TAquidated simi — 
Rules of ctyurt.] — A. entered Into a 
bond in the following terms : “I am 
held & fli’iuly hound to R. in £100 for 
every month or part thereof dm'ing 
which R., hia exors., admiiiiatratora, 
or assigns, shall carry on huainess at 
B. or within eight milea from B.,*’ etc. 
The condition of the bond provided 
that if A. did not do any act in opposi- 
tion to R. *s bnsinoss within eight miles 
of B. the bond should bo void tk. of no 
effect. A. committed broaches in 
tliree consecutive montlia, & R. sued 
on the bond & recovered judgment 
for £300 as liquidated damages : — 


Held : the bond was within 8 
& 9 Will. 3, c. IJ, 8. 8, & within the 
rules of ot. — Moork v. Orford (1908), 
27 N. Z. L. Jl. 677.---N.Z. 

660 ii. -.] — H. guaranteed 

the payment of a co.’s overdraft at a 
bank to tlio oztoui of £1,5UU, & the 
CO. executed a bond to U. for £3,000 
subject to a condition that if the co. 
“ shttll at any time upon a demand In 
writing signed by H. do all acts, 
matters, & things necessary to obtain 
the oanoellatlou of the said guarantee 
. . . then the above-w'rltten bond shall 
be null & void, but otherwise shall 
remain in full force & virtue.” The 
00 . subsequently went into liquidation. 


& the bank called upon H. to pay the 
amount guaranteed by him : — Held : 
the bond was not w'itliin 8 & 9 Will. 3, 
c. 11, s. 8.— ife Vkrkx, Barker, & 
FlXLAY, IjTD. (1909), 29 N. Z. L. R. 
199.— N.Z. 

a. Settinu aside verdict — -No 
breaches assioned.] — In debt on bond, 
where breaches have not been suggested 
or assigned In the roplloatlon, & the 
bond comes clearly under 8 & 9 Will. 3, 
o. 11, It is irregular to take a verdict 
for the penalty, & the verdict may be 
get. aside. — Brook District Council 
V. Bo\vkn (1850), 7 U. O. R. 471. — 
CAN. 
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Part IX.— 

Sect. 1.— EQUITABLE ASSIGNMENT. 

See, generally, Choses in Action ; Gifts. 

666. In general.] — A bond is assignable scilicet 
the parchment &. seal, but not the debt, which is a 
chose in action. — Chambers v. Cooker (1668), 
2 Sid. 86 ; 82 E. R. 1271. 

666. Upon trust — ^Notice ol trust — ^Payment to 
one trustee.] — ^Money held in trust for the separate 
use of a feme covert was lent by the trustees on 
bond. The trust was declared in the bond, & the 
bond kept by the feme : — Held : this was equiva- 
lent to an equitable assignment of the bond, & a 
payment by the obligor to one of the trustees 
without production of the bond was not a good 
payment. — Baldwin v. Biijjngsley (1705), 2 
Vern. 639 ; 23 E. K. 960. 

667. Payments by order of trustee.* 

— ^An obligor of a bond, after notice that it had 
been assigned on trusts, of the particulars of wliich 
there was no proof of his being cognisant, made 
payments to parties not entitled thereto, some by 
order of the trustee, & some to the extrix. of the 
obligee, without such order : — Held : the obligor 
was not responsible to the cesiui que trxiRi for the 
former, but was liable to repay the latter. — 
Roberts v. Lloyd (1840), 2 Beav. 376 ; 48 E. R. 
1227. 

AnnMion: — Mentd. Cliuroh t\ Marsh (1843), 2 Hare, 652. 

668. Subsequent incumbrancers.] — 

A., a feme sole, held a bond of M. Co. for £8,000 
^ intere.st. Upon her marriage with IE,, the bond, 
witli other porscmal property, was assigned to 
trustees for the sepai'ate use of A,, etc., & one of 
the co-obligors had notice of that settlement. By 
a separate deed, not referring to the other, the real 
propert^y of A. was settled upon similar trusts, 
n., having got possession of the bond, treated 
with B. for a loan of money, & proposed to deposit 
the bond as a security, repi*esenting that it be- 
longed to him jure mariti, A producing the settle- 
ment of the re^ty, which he stated to B. to be the 
only settlement. B., without previous inquiry of 
the obligor or the wife, advanced his money upon 
the acceptance of 11. & the deposit of the bond, 
with an undertaking by H. to assign the bond 
when required. The acceptance being dishonoured 
a year afterwards B. gave notice to M. A Co. of 
liis claim. The trustees also claiming the bond, 
M. A Co. filed their bill of interpleader : — Held : 
(1) the trust/oes had the better equity, for previous 
notice of the first assignment to one of several 
co-obligors, who was alive at the date of the 
second assignment, was sufficient to protect the 
trustees from the claim of the subsequent in- 
cumbrancer, with notice to all, and that though 
the bond were joint and several ; (2) it was not. 
necessary that the notice should be given for the 
particular purpose ; (3) the question was one of 
priority of notice, A whether the second in- 
cumbrancer made previous inquiries or not was 
immaterial, if at the time there was no subsisting 
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b. Absence of formal assignmeid — 

EffeHA — Pltf. purchased from O. a 
rail! privilege, with a right to overflow 
land belon^ng to deft., A abstained at 
doft.’s instance from obtaining from 
C. an assignment of a bond securing 
the right so to flood deft. *8 land. In a 
proceeding afterwards taken by pltf. 
to compel deft, specifloally to perform 
the contract contained in the bond : — 

Held : the want of a formal assignment 


Assignment. 

notice of a prior incumbrance. — ^M eux v » Bell 
(1841), 1 Hare, 73 ; 11 L. .J. Ch. 77 ; 0 .Jui«. 123 ; 
66 E. R. 965. 

Annotations : — Refd. Stocks t\ Dobson (1 853), 4 Do G. M. & G. 
11. Mentd. London v. Horton (1842), 1 Haro, 549 ; 
Mook V. Kettlewoil (1842), 11 L. .T. Ch. 293 ; Plnkett v. 
Wright (1842), 2 Hare, 120 ; Etty v. Bridges (1843), 
2 Y. A C. Oh. Cas. 486 ; Kekowich v. Manning (1851), 
1 De G. M. A G. 176 ; Ward v. Diincoinbe, 11^3) A. C. 
369 : Re Wasdale, Brittln v. Partridge, [1899] 1 Ch. 163 ; 
Re Dallas (1903), 62 W. H. 313. 

666. Real & personal estate charged with 

payment — ^Rights of asslgnee.l^Jn 1 806 a bond was 
executed by A. in favour of B., A by a contempo- 
raneous settlement it was settled by B., the obligee, 
upon certain trusts. By his will, dated in 1812, 
A. charged his real A personal estate with payment 
of the bond debt, lie shortly afterwards died. 
Pltf. claimed, as assignee of the bond, a valid 
equitable lien on the obligor’s real estate in 
respect of the bond debt A interest. The defence 
was that the obligor died possessed of personal 
estate amply sufficient to pay the bond debt A 
interest, A that pltf.’s predecessors in title ought 
to have obtained payment out of such personal 
estate, A that not having done so, they waived 
theii* right to have recourse to the real estate : — 
Held: pltf. was entitled to a valid charge in 
equity for the amount of t»he bond A interest upon 
the real estate of the obligor. — Justice r. Fooks 
(1887), 67 L. T. 868. 

670. Donatio mortis caus& — Without considera- 
tion.] — The obligee in a bond gave it to her niece, 
A afterwards, in her last illness A live days before 
her death, signed a memorandum, purporting to 
be an immediate A absolute assignment of the 
bond to her: — Held: (1) the transaction could 
not be considered as a donalio nwrtis cauad, as 
there was no evidence to show at what time or 
in what circumstances the bond first came into 
the niece’s possession, A as the assignment was 
immediate and unconditional ; (2) it could not 

take effect as a gift, for delivery of a bond did not 
confer on the donee a right to recover, A equity 
would not assist the donee of a bond to recover 
the amount of it, if the gift was made without 
consideration. — Edwards v. Jones (1836), 7 8im. 
.325 ; 4 L. J. Ch. 163 ; 58 E. K. 862 ; affd, (1836), 

1 My. A Cr. 220, L. C. 

Annotations: — Reid. Moore v, Moore (1874), L. R. 18 Eq. 
474 ; Re Shield, Pethybridgo v. Burrow (1885), 53 L. T. 5. 
Mentd. Boatson v. Bcatson (1841), 12 .Sim. 281 ; M‘Fadden 
V. .Icnkyris (1842), 1 Hare, 458 ; Meek r. Kettlewoil 
(1843), 1 Ph. 342 ; Ward v. Audland (1845), 8 Beav. 201 ; 
Kekewich v. Maiming (1851 ), 1 De G. M. A G. 176 ; Price 
V. l>rico (1861), 14 Beav. 598 : Bridge v. Bridge (1852), 
16 Beav. 315 ; Staniland v. Wlllott (1852), 3 Mao. A G. 
064 ; DoiialdBoii v. Donaldson (1354), Kay, 711 ; Voylot?. 
Hughes (1854), 2 Sm. A G. 18 ; Pownall v. Andomon 
(1856), 2 Jur. N. S. 867 ; Re Richardson, Bhlllito v. 
Hobson (1885), 30 Ch. D. 396. 


Sect. 2.— ASSIGNMENT SUBJECT TO EQUITIES. 

See, also, Choseb in Action. 

671. General rule.] — ^An assignee of a bond 

been made over to C. though not 
formally tisslgned to him : — /leld : 
C. was to be considered ajs having 
taken a regular assignment of the bond. 
— Duli CJhand V, Monouuk Ball 
Upadhya (1878), 2 C. L, R. 18,— IND. 

d. Whether obliuor*s consent essen- 
iial.] — The obligor’s consent is not 
necessary to the aspirament of a 
common money-bond. — Kristna Chet- 
T1 V. Balara>la Oetetti (1863), 1 
Mad. 139.— IND. 


of the bond could not be raised as an 
objection to pltf.’8 right to recover. — 
Ritchie v. Drain (1878), 26 Or. 322. 

—CAN. 

, ®* •! — pledged lands 

to B., A thereafter granted a lease of 
the .same lands to O, Shortly before 
the granting of the lease, A. executed 
a single mtge. of the same lands to D. 
The consideration-money given by O. 
for the lease bad been expended In 
paying ott B.*s mtge., A the bond had 
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must take it subject to the same equity as it was 
in the obligee’s hands. — O olbs v. Jonbs (1716), 

2 Vem. 692 ; 23 E. R. 1048, L. 0. 

Annoiationa .•->Distd. Wataon v. Mid. Wales Ry. Oo. (1867). 

L. R 2 O. P. 693. Bold. Keys v, Williama (1839), 3 

Y. Sc 0. Ex. 462. 

672, Set-olY by obligor.] — ^A. being bound 

in a bond to B., the bond was assigned by B. to 0. 
in satisfaction of a debt due from B. to 0. B. 
became bkpt., Sc C. not being able to sue at law 
in B.’s name, brought a bill against A. to be paid 
the money due on the bond Qte. : whether A. 
out of the money due on the bond could retain a 
debt due to himself from B. — ^Peters v. Soamb 
( 1701), 2 Vem. 428 ; 23 B. B. 874. 

AnwicUiona : — Mentd. Young v. Bank of Bengal (1836), 

1 Deao. 622 ; Freeman e. Lomas (1851), 9 Hare, 109. 

678. Bond void in equity.] — ^A bond which is 
void in equity against the obligor is subject to 
the same equity in the hands of an assignee. 

A son on his marriage was to have £3,000 
portion with his wife, & privately without notice 
to his parents who treated for the marriage, gave 
a bond to the wife’s father to pay back £1,000 of 
the portion seven years afterwards ; — Held : the 
bond was void in equity, Sc would not be made 
better by being assigned to creditors. — ^T urton v. 
Benson (1719), 10 Mod. Rep. 445 ; 1 P. Wms. 
496 ; Prec. Oh. 622 ; 1 Stra. 240 ; 2 Vem. 764 ; 
88 E. R. 803, L. 0. 

Annotaliona : — Refd. Watson v. Mid Wales Ry. Co. (1867), 

L. R. 2 C. P. 593. Mentd. Harvey v. Ashl^ 0748), 

3 Atk. 607 ; Lane v. Page (1764), Amb. 233 ; Broysell n. 

Lewelyn U821), 9 Price, 122 ; Moore v. Jervis (1846), 

2 Coll. 60 : Mangles v. Dixon (1852), 3 H. L. Cas. 702. 

674. Bond voidable in equity — Partnership in- 
stalments — ^Dissolution of partnership—Canceljstlon 
of bond.] — ^An attorney prevailed on a young 
man, about to be admitted, to become his partner 
in business for a certain term, and to pay him, as 
a consideration, a considerable sum of money, a 
part to be paid on the execution of the articles, 
Sc the remainder by yearly instalments. During 
the teim the attorney sued out, in the character 
of petitioning creditor, a commission of bkpey. 
against his partner, whereby on his being declared 
bkpt., the partnership was necessarily dissolved : — 
Held : the ct. would not allow a bo7id fide creditor, 
to whom the bond to pay the instalments had 
been assigned as a security for his debt, to put 
it in suit, because all equities followed the bond 
in such hands. Sc the bond must be delivered up 
to be cancelled. — H amil v. Stokes (1817), 4 Price, 
101 ; Dan. 20; Wils. Ex. 39; 146 E. R. 426, 
Ex. Ch. 

Annotation : — Mentd. Freeland v, Stansflold (1854), 2 

Sra. & G. 479. 

675. Rescission of sale contract — Deposit 

paid in bonds.] — ^W. having agreed to purchase 
the A. estate, mines, etc., of B. for £250,000, 
payable by instalments, with the assistance of 
three other persons, under an arrangement with 
them, formed a co. to work the mines, borrowing 
of one of them £10,000 to pay the deposit. W. 
then contracted to resell to the co. for £350,000. 
also payable by instalments ; £75,000 in bonds of 
the CO., Sc the rest in cash in four sums. W. paid 
£50,000 to B. out of £75,000, which he had received 
from the co. Sc the co. then refused to complete, 
alleging a deficiency of 600 acres. W. communi- 
cated that to B., Sc both agreed to throw off 
£50,000, but the co. refused the offer, Sc gave 
notice to rescind. W. then brought an action 
against B. for £50,000, Sc £100,000 damages, but 
it was compromise for £60,000, Sc the contract 
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Inoidonts ; Sc in order to establish ira 
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between W. &; B. cancelled. The co. being 
ordered to be wound up, a bill was filed by the 
official liquidator for a return of the bonds, Sc to 
restrain their negotiation ; — Held : the relief 
sought ^ to the bonds was unnecessary, being mere 
choses in action, Sc the transferees having no 
greater right against the co. than the transferor. — 
Aberaman Ironworks v. Wickbns (1868), L. R. 

6 Eq. 486 ; 18 L. T. 306 ; Jtevsd* without touching 
this point 4 Oh. App. 101. 

Annotations : — ^Mentd. JbVnwick r. Bnlman (1860), L. R. 9 Eq. 

1C5 ; Goodlord v. Stonehoiise Sc Nailswonih Ry. Go. 

(1869), 38 L. J. Oil. 307 ; Torrance v. Bolton 0872), 

L. R. 14 Eq. 124 ; Myoook e. Beatson (1879), 13 Ch. D. 

384 ; Flemi^ v. Loe, [1901] 2 Ch. 594. 

576 . Bond given without consideration — 

Promise to pay assignee on forbearance to sue — 
Rights of obligor.]—^., an officer in the army, 
gave to J., a barrister, without consideration, a 
bond for £1,000, Sc at the same time, at J.’s 
request, he wrote Sc gave to J. a letter to the 
effect that the bond was given for the purpose of 
enabling J. to raise money. Three years after- 
wards J., who had in the meantime told G. that 
G. was under no liability for him, assigned the 
bond for valuable consideration to B., to whom 
he also gave G.’s letter. B. having demanded 
payment, G. promised to settle the bond as soon 
€LS he should come into some property which was 
the subject of a pending suit. Sc upon the faith of 
that promise B. abstained from suing G. on the 
bond until after G. had instituted a suit against 
J. & B. to cancel the bond : — Held : (1) although 
G. gave the bond with the intention that it should 
be used as a negotiable instrument, yet as there 
was nothing on the face of the bond to show such 
intention, B. took it subject to the equities between 
G. & J., Sc could not be aJlowod to enforce it 
agaiast G. ; (2) G.’s promise having been made 
in ignorance of his right to restrain B. from suing 
him on the bond, did not preclude him from 
enforcing that right. — Graham v. Johnson (1869), 
L. R. 8 Eq. 36 ; 38 L. J. Ch. 374 ; 21 L. T. 77 ; 
17 W. R. 810. 

677. Bond deposited as security.] — ^B. entered 
into a bond to H, took a counter bond. H. 
deposited B.’s bond with C. as a security. A bill 
filed by 0. against B. & H., that B. might pay 
him out of the debt to H., dismissed, — Cator v. 
Burke (1785), 1 Bro. C. C. 434 ; 28 E. R. 1222, 
L. 0. 

Annekaiions : — ^Distd. Keys v, Williams (1839), 3 Y. & O. Ex. 

402 ; Payne v. Mortimer (1859), 4 De G. J. 447. Mentd. 

Mangles v. Dixon (1852), 3 H. L. C:!a8. 702. 

678. Post obit bond— Right of reversioner to 
re-open settled accounts.] — The assignee of a post 
obit security takes it with notice of all its legal 
incidents, including the right of the reversioner to 
open settled accounts between himself &; the 
original mtgor. Recitals in the mtgo deed of an 
account settled are not binding on the reversioner 
even as against sub-mtgees. — Tottenham v. 
Green (1863), 1 New Rep. 466 ; 32 L. J . Ch. 201. 

679 . Given for gaming debt — Contrary to 

recital.] — Debtor executed a post obit bond ^ for 
payment of a sum of money. The bond recited 
that debtor owed money to the obligee. The 
bond was assigned to a third party, wlio took the 
assignment upon the faith of debtor’s tacit repre- 
sentation that the debt was duo as recited in the 
bond. Debtor afterwards conveyed Sc assigned 
his estate Sc effects to trustees for the benefit of 
his creditors, Sc subsequently instituted a suit for 
performance of the tru sts o f the deed. The 

consideration was given tor 
Cooks: v, Donegal (Mabquis) (1863), 
16 Ir. Jut. 41. — IR. 


Q 
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transferee of the bond applied to be allowed to 
prove, but was opposed oy debtor, & his claim 
was disallowed on the ground that the bond was 
originally given for a gambling debt : — Held : 
the debt was provable, for pltf. could not be 
allowed to set up, as against an innocent trans- 
feree, a state of circumstances inconsistent with 
representations made by debtor before the 
transfer, & upon the faith of which the transfer 
was taken, tne only evidence in support of the 
allegation that the debt was a gamoling trans- 
action being that of pltf., who was not a trustworthy 
witness. — Hawker v, Hallbwell (1856), 26 
L. J. Oh. 568; 27 L. T. O. S. 211 ; 2 Jur. N. 8. 
794 ; 4 W. R. 631, L. JJ. ; affg, 3 Sm. & G. 
194. 

Ann(d€Uion : — Mentd. Turner v, Ince (1859), 5 Jur. N. 8. 

1072. 

680. Lloyd’s bond — Set-off — ^After notice of 
assl^ment.j — Defts. bound themselves to pltfs. 
by Lloyd’s oonds, to pay certain sums of money 
&> interest at the expiration of a year. A few days 
afterwards defts. granted pltfs. a lease. Pltfs. 
then assigned away the bonds. In an action 
brought by pltfs. for the benedt of the assignees 
on the bonds, dfts. claimed to be entitled set 
off arrears of rent which had accrued due from 
pltfs. under the lease after such assignment & 
notice thereof ; — Held : defts. were not so 
entitled either at law or in equity. — ^Watson v. 
Mid Wales Ry. Co. (1867), L. R. 2 C. P. 693 ; 
36 L. J. C. P. 285 ; 17 L. T. 94 ; 16 W. R. 1107. 

Annoicdione : — ^Befd. Him v, Assam Tea Co. (1869), L. R. 

4 Exch. 387 : Christie v. Taunton, Delmard, Lane, Re 

Taunton, Delmard, Lane, [1893] 2 Ch. 175. Mentd. 

Harter u. Coleman (1882), 19 Ch. I), 630 ; Re Milan Tram. 

Co., Ex p. Thoys (1882), 22 Ch. D. 122 ; Newfoundland 

Government r. Newfoundland Ry. Co. (1888), 13 App. 

Cas. 199. 

681. Transfer of rolling stock — Inter- 
pleader.] — railway co, gave a Lloyd’s bond to 
their contractor, who handed it to pltf. to secure 
an advance of £10,000 then made to him by pltf. 
Pltf. having, in the name of the obligee, brought 
an action against the co. upon the bond, it was 
compromised before judgment on the terms that 
the co. should transfer to him the whole of their 
rolling stock as security. The rolling stock was 
transferred, but was subsequently seized by 
deft., an execution creditor of the co. On the 
trial of an interpleader issue between pltf. & 
deft.: — Held: (1) no evidence was admissible to 
impeach the original legality of the bond ; (2) the 
conveyance of the rolling stock by the co. to pltf. 
was valid as against deft. — ^Blackmore v, Yates 
(1867), L. R. 2 Exch. 225 ; 36 L. J. Ex. 121 ; 
16 L. T. 288 ; 15 W. R. 750. 

AnnotaHon : — Refd. Stagg v. Medway (Upper) Navigation 

Co., [1903] 1 Ch. 169. 

682. Agreement between obligor & obligee 

— Assignee for value without notice— Estoppel.] — 
Declaration against a railway co. on a money 
bond. Plea, on equitable grounds, that by deed 
between pltf. A defts. it was agreed that when 
certain instalments which, under the terms of the 
deed, were to be paid in shares of defts. became 
due, defts. should, in addition thereto, pay to 
pltf. such further sums in Lloyd’s bonds as should 
oe equivalent to 76 per cent, of the nominal 
value of such shares, Sc that pltf. should pay the 
Lloyd’s bonds & interest when they became due, 
Sc indemnify defts. against ail loss. Sc that the 
bond in suit was a Lloyd’s bond delivered to 
pltf. in pursuance of the agreement. Replication, 
that pltf. assigned the bond for a valuable con- 


sideration to third persons, of which defts. had 
notice, that the third persons never had any 
knowledge of the deed between pltf. Sc defts., Sc 
that the action was brought in pltf.’s name as 
trustee for the third persons, who were the bene- 
dcial owners of the bond : — Held : the agreement 
in the plea must mean that the bond was to be 
delivered te pltf. for the purpose of raising money 
on it. Sc the replication was a good answer to ^e 
lea, as it showed that the object for which 
efts, had given the bond had been carried out. 
Sc that pltf. was suing only as trustee. — D ickson 
V. Swansea Vale Ry. Co. (1868), L. R. 4 Q. B. 
44 ; 38 L. J. Q. B. 17 ; 19 L. T. 346 ; 17 W. R. 
61. 

Annotatiorm : — ^Rsld. HigSB V. Afisam Tea Co. (1869), 

L. R. 4 Bxoh. 387 ; Re Romford Canal Co., Pooook*H 

Claim, Triokett’s Claim, Carew’s Claim (1883), 24 Ch. D. 

85. 

688* For surrender of contract — Purchaser 

lor value without notice — Rights of liquidator of 
company — Estoppel.] — ^Lloyd’s bonds payable in 
three years, with interest in the meantime, were 
pven by a co. to their contractor as compensation 
for the surrender of the contract. Two of the 
bonds were purchased for value from the contractor, 
without notice of the arrangement between him 
Sc the co. The bonds Sc the transfers were 
registered in the co.’s books. The transferee sued 
the CO. for eighteen months’ interest, Sc recovered 
the amount due. Subsequently proceedings at 
law were taken against the co. to recover principal 
Sc interest, Sc judgment was entered up by consent 
against the co., which was then order^ to be 
wound up : — Held : whether the bonds were 
vali* or invalid in the hands of the contractor, 
the official liquidator was precluded by the subse- 
quent conduct of the co. from questioning their 
validity in the hands of a purchaser for value 
without notice. — Be South Essex Estuary Co., 
Ex p, Chorley (1870), L. R. 11 Eq. 157 ; 40 
L. J. Ch. 163 ; 19 W. R. 430. 

Annotatiima : — Folld. Re South Essex Estuarj*^ Co., Carey’s 

Claim, [1873] W. N. 17. Consd. Re Hercules iiisce., 

Brunton’s Claim, (1874), L. R. 19 Eq. 302. 

684. S, P, Be South Essex Estuary Co. , Carey’s 
Claim, [1873] W. N. 17. 

Armoiaiicm : — Refd. Re Hercules lusco., Bruuton’s Claim 

(1874), 44 L. J. Ch. 460. 

See, further. Railways Sc Canals. 

685. Bond of company — ^Notice of assignment 
— Equities between obligors & obligee — ^Purchaser 
for value without notice — Estoppel.] — An in- 
surance co, having power to issue bonds Sc other 
securities, issued to S. a bond conditioned to be 
void on payment to him, his exors., administrators 
Sc assigns, of £250 on a future day. The bond was 
assigned for value to B., ^ notice of the assign- 
ment given at the office of the co. Sc accepted, but 
the assignment was never registered. No inquiry 
was me^e as to the validity of the instrument 
before B. took the assignment. Before the bond 
fell due, the co. went into liquidation : — Held : 
the CO. had, by accepting notice of the assignment, 
precluded themselves from setting up against the 
assignee equities between them Sc the original 
obligor att^hing to the instrument itself. — Be 
Hercules Insurance Co., Brunton’s Claim 
( 1874), L. R. 19 Bq. 302; 44 L. J. Ch. 460; 
31 L. T, 747 ; 23 W. R. 286. 

686* Voluntary bond — Assignee for value — 
Ranking against assets.] — The assignee for value 
of an equitable interest in the money payable 
under a voluntary bond : — Held : entitled to rank 
as a specialty creditor for value against the assets 
of the obligor. — ^P aynb v , Mortimer (1859), 
4 De G. & J. 447 ; 28 L. J. Oh. 716 ; 33 L. T. O. S. 



Part IX.— Assignment. 


227 


298 ; 6 Jur. N. S. 749 ; 7 W. B. 646 ; 46 B. R. 
178, L. JJ. 

AnrioUxtUyna : — Befd. Halifax Joint Btock Banking: Co. v, 
Gledhlll, [18911 1 Oh. 31. Mentd. He WllllamH & Parry's 
Contract (1805). 72 L. T. 869. 

6S7. India bond — Obtained by fraud — Restraint 
of payment.] — Held : the Ct. of Oh. had juris- 
diction to restrain the India Oo. from paying the 
money secured by their bonds to a person who had 
wron^uUy obtained possession of them, or to any 
other person than the lawful owner of them. — 
Glassb V, Marshall (1846), 16 Sim, 71 ; 15 
L. J. Oh. 25 ; 00 E. R. 643. 


Sect. 3.— RIGHTS AND UABILFllES AFTER 

ASSIGNMENT. 

See, generally, Ohoses in Action. 

688. Release by obligee.] — If the obligor of a 
bond, after notice of its being assigned, take a 
release from the obligee, & plead it to an action 
brought by the assignee in the name of the obligee, 
the ct. will set the plea aside, nor will they in such 
circumstances allow the obligor to plead payment 
of the bond. — Legh v. Legh (1799), 1 Bos. <fe P. 
447 ; 126 E. R. 1002. 

AnnotcUions : — Mentd. Alner v. Oeorge (1808), 1 Camp. 392 ; 
Arton r. Booth (1820), 4 Moore, C. P. i92 ; Barker v. 
Klchardsoii (1827), 1 Y. & J. 362 ; Gibson v. Winter 
(1833), 5 B. & Ad. 96 ; Bankin v. HamiltA)n (1850), 
15 Q. B. 187 ; Southwell v. Sootter (1880), 49 L. J. (i. B. 
356. 

680. Covenant by obligee not to sue.] — 

covenant not to sue upon a bond during the life 
of the obligor, & that if any person to wham the 
obligee should assign the bond should recover 
the principal, the obligee would pay the obligor 
during his life interest on the amount recovered : — 
Held : no bar to an action by an assignee of the 
bond in the name of the obligee. — Mori^ey v. 
Pbear (1830), G Bing. 547 ; 4 Moo. & P. 305 ; 
8 L. J. O. S. C. P. 176 ; 130 E. R. 1391. 

690. Assignee suing In own name.] — B. 
entered into a bond to IT. & took a counter bond. 
H. d(?posited B.^s bond with C. as a security ; — 
Held : a bill filed by C. against B. & H., that B. 
might pay him out of the debt to H., must be 
dismissed, but after such dismissal he might 
bring his action in the name of H. — Cator v. 
Burke (1785), 1 Bro. C. C. 434 ; 28 E. R. 1222, 
L. C. 


Annotations EM. Keys v. WUllams (1839). 8 Y. O. 

462 ; Mangles v, Dixon (1852), 19 L. T. O. S. 260. Mentd. 

Payne v. Mortimer (1859), 4 De G. dc J. 447. 

691. Assignee of Scotch bond.] — The 

assignee of a Scotch bond may maintain an action 
of ajsaumpsit in England in his own name against 
the obligor. — Innesv. Dunlop (1800), 8 Term Rep. 
595 ; 101 E. R. 1565. 

Annotation : — Mentd. Crouch v. Credit Fonder of England 

(1873). L. R. 8 Q. B. 874. 

692 . Equitable mortgage as collateral 

security.] — ^Where the assignee of a bond debt had 
obtained from his debtor an equitable mtge. by 
way of coUateral security, & such security having 
been sold under a decree of a ct. of equity, the 
produce of the sale was insufficient for payment 
of the full amoimt of the debt : — Held : the 
creditor was not entitled to have the balance paid 
him under an order of the ct., but must resort to 
his remedy at law, by bringing an action on the 
bond in the name of the assignor. Semhle : 
where a bond has been the subject of assignment, 
a ct. of equity will exercise jurisdiction, in special 
cases, to order payment to the creditor of the 
money due upon the bond : — Qu. : whether it will 
make such an order in the absence of the assignor. — 
Keys v. Williams (1839), 3 Y. & 0. Ex. 462 ; 
3 Jur. 960 ; 160 E. R. 784. 

698. Transfer under Companies Clauses 

Consolidation Act, 1845 (c. 16).] — The transferee 
of a bond, transferred to him under the above 
Act, is the party in whose name an action upon 
the bond must be brought. — Vertub v. East 
Ang lian Rys. CJo. (1850), 5 Exch. 280 ; 1 L. M. & P. 
302 ; 6 By. & Can. Cas. 252 ; 19 L. J. Ex. 236 ; 
155 E. R. 120 ; anh nom. Mills v. East Anglian 
Ry. Co., 15 L. T. O. S. 116. 

694. Admission of satisfaction — Deposit as secu- 
rity — Collusion — ^Action for delivery up.]— -In 

1869, B. gave a bond to H. for payment of money 
in 1874, with interest in the meantime. B. & H. 
both admitted that the bond was satisfied in 
July, 1870, but before complete satisfaction H. 
had deposited the bond with his banker’s, who 
claimed a lien, &> expressed an intention of suing 
at law on the bond when it should become due. 
The bankers had given no notice to B. of the 
deposit until after the alleged satisfaction, but 
they charged collusion between B, & H. : — Held 
in 1873, a bill would not lie for delivery up of the 
bond. — ^B inns v. Tosher (1873), 43 L. J. Ch. 188. 
Annotation : — Befd. Neate v, Denman (1874). 43 L. J. Oli. 

409. 


PART IX. SECT. 3. 


688 i. Heleaae by obliaec.] — PItf., 
having a bond for a deed from W., 
assigned the same to C. by way of 
security only : — Held : a quit oiaim 
deed by which C. convoyed to K., did 
not place K. in any better position 
than his assignor. — Graham v. Chal- 
MRRS (1859), 7 Or, 697.— CAN. 


f. Estoppel of assignor .) — Certain 
bonds belonging to the estate of D.. 
deceased, had been oxliibits & marked 
as such in a case in ct., 6c wore after- 
wards lost 6c advertised for. About ten 
years afterwards W., tlie administrator 
of the estate, had the bonds in his 
possession as such, 6c pledged them to 


a broker for advances on his own 
account, the bonds then being long 
post due, but payment being provided 
for under statutory authority : — Held : 
neitlier the advertisement nor the 
marks upon the bonds, nor the 
broker's knowledge of the agent’s 
insolvency, were notice to the pledgee 
of defects in the pledgor's title ; & 
that the owners of the bonds, having 
by their act enabled their agent to 
transfer them by delivery* were 
estopped from asserting their title to 
the detriment of a bond fide holder. — 
Young v. MacNipeu (1895), 26 S. C. R. 
272.— CAN. 

g. .] — Applt., a woman 

married out of oommimlty, without 


‘enouncing the beneficia to which a 
uarriod woman is entitled, ceded a 
)ond, passed in her favour, to V., the 
session being absolute in form, but 
)cing made in reality as security for 
lerTiusband’s indebtedness to V. The 
atter in turn ceded it to resp. bank as 
lecurity for an overdraft*, resp. being 
inaware of the real nature of applt, 's 
lession : — Held : applt. having clothed 
7. with apparent power of dealing 
vlth the bank as he had done, was 
estopped as against the bank from 
■elying upon the beneficia 6c from 
lenylng that her cession had not been 
in absolute one. — ^Hartogh v. Na- 
rroNAL Bank (1907), T. S. 1092.- 
I. AF. 
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Bokds. 


Part X. — Discharge. 


Sect. 1.-— BY PERFORMANCE OF CONDITION. 

See Part VII., ante. 


Sect. 2.— by PAYMENT. 

See Part VII., Sect. 2, sub-sects. 1, 4 & 9, ante. 


Sect. 3.~-BY ACCORD AND SATISFACTION. 

See, generally^ Contract. 

695. In general — Joint creditors.] — To an action 
by two obligees of a common money bond 
deft, pleaded accord & satisfaction by delivery 
of stock & goods to one of pltfs. : — Held: (1) 
accord & ^tisfaction must be taken to be an answer 
to ^ action for a specialty debt, but according to 
equity joint creditors must, primd facie, be taken 
to^ be interested as tenants in common & not as 
joint tenants, & ^ the defence was good only as 
concerned the claim of pltf. who was party to the 
accord & satisfaction ; (2) the defence was defec- 
tive & should be amended.-— Steeds v. Steeds 
(1889), 22 Q. B. D. 537 ; 58 L. J. Q. B. 302 ; 60 
L. T. 318 ; 37 W. R. 378, D. C. 

.--rConid. Powell u. Brodhurst, [1901] 2 Oh. 160. 
Mentd. Re E. W, A.. [1901] 2 K. B. 642? 

696. By acceptance of — Goods.] — The con- 
dition of a bond wes such that, if a stranger should 
pay £10 to the obligee on a day certain, the bond 
^ould be discharged. Pltf. sued upon the bond 
& deft, pleaded that a stranger had on the day 
given to pltf. a horse of the value of £10, which 
^ been accepted by pltf. in full satisfaction 
Held : this was a good plea, although it would 
have been otherwise, if payment had been due to 
a stranger.— Anon. (1543), 1 Dyer, 56 a ; 73 B. R. 

697. One thing in discharge of another.] — 

jme acceptance of one thing will not discharge an 
obligation to do another. 

Debt upon an obligation conditioned that if he 
appeared before pltf. at D. such a day, then. etc. 
Deft, pleaded that he appeared before pltf. at S. 
before the day, which he accepted of, & allowed 
for his appearance to be at D. etc. i—Held : a bad 
plea, for the acceptance of another thing was not 
a discharge of the obligation. — Norton v. Rishden 
(1596), Cro. Eliz. 458 ; 78 E. R. 711. 

rr Another debt.] — A bond con- 
ditioned to pay money on a contingency raises an 
m^ediate debt, & if the acceptance of another 
debt be pleaded in satisfaction, it must be of the 
money, & not of the bond. — Neal v. Sheaffield 
(1610), Cro. Jac. 254 ; 79 E. R. 217. 

Preston e. Christmas (1759), 2 WUs. 
86. Mentd. fopence v. Healey (1853). 8 Exch. 668v 

6M. Agreement for annuity.]— A plea 

to debt on bond, that pltf. accepted a feoffment 
in satisfaction, is bad. 

Debt upon an obligation for £80, conditioned for 
the performance of covenants contained in articles 
of agreement. Deft, pleaded that it was agreed 
between pltf. & deft, that he should grant an 
aimuity of £5 out of such land for life, in discharge 
of that bond, which grant he made, A: pltf. accepted 
it in discharge of that bond, etc. :--Held : a bad 
plea, for it was but a concord & verbal agreement, 
which could never be a discharge of a specialty. — 
Noves v. Hopgood (1622), (So, Jao. 649; 70 
E. H. 561. 


700. Statute staple — ^After day of pay* 
ment. Debt. Acceptance of a statute staple after 
the day of payment : — Held : no plea. — ^Bran- 
THWAIT V, OoRNWALTils (1627), Cro. Oar. 85 ; 79 
E. R. 675. 

701. Another bond.] — ^The acceptance 

of one bond cannot be pleaded in discha^e of 
another. — Lutterford v. Le Mayre (1620), 
Oo. Jac. 579 ; 79 E. R. 495. 

702. .] — ^In debt on a bond to pay 

money, deft, pleaded payment of part after the 
bond was forfeited & as to the balance that he had 
given a bond to pltf. in exoneration of the bond in 
suit : — Held : the plea that deft, had given a bond 
in discharge of the other bond was not a good plea 
for they wore of the same nature & one did not 
determine the other. — ^Marshali, v. Freake 
(1622), Palm. 287 ; 81 B. R. 1086. 

703. ,] — Debt on a bond. Deft. 

pleaded acceptance of another bond in satisfaction 
of the first obligation : — Held : not a good plea. — 
Maynard v. Crick (1599), Cro. Car. 86 ; 70 B. R. 
675 ; mb nom. Manhood v. Crick, Cro. Eliz. 716. 
Annotatwn Blythe r. HiU (1676), 1 Mod. Rep. 225. 

704. .] — ^To debt upon bond against 

an administrator, deft, may plead that he gave 
another bond in liis own name in discharge of the 
first bond. — Peck v. Hill (1676), 2 Mod. Rep. 
136 ; 86 E. R. 980. 

705. Payable before first.] — ^An agree- 

ment to take a new bond is no bar to an action on 
the first, unless the second is payable before the 
first. — Street v. Buckner (1671), 2 Keb. 804 ; 
84 B. R. 608. 

706. By representative of obligor.] — 

To debt on bond against the heir of the obligor, 
deft, may plead another bond given in satisfaction 
by the administrator of the obligor. — Blythe v. 
Hill (1676), 1 Mod. Rep. 225 ; 86 R. R. 844. 
AnmUalion ; — Mentd. Weston v. Foster (1836), 3 Scott, 164. 

707. ,] — ^An obligation given 

by an exor. in satisfaction of an obligation given 
by his testator is no discharge of the latter. — 
Lobly v. Gildart (1681), 3 Lev. 55 ; 83 B. R. 674. 
AnnoUUion : — Mentd. Hlppinghall v, Lloyd (1833), 5 B. & Ad. 

742. 

708. By principal debtor on death of 

surety.] — ^A father gave a bond to secure repay- 
ment, within four years, of a simple contract debt 
duo by his son. The father died, &; the creditor 
commenced proceedings against his estate for the 
recovery of the bond debt, but subsequently took 
a fresh bond from the son, who was the father’s 
heir-at-law, & from the personal representative of 
the father, conditioned for paying the same debt 
by instalments, the creditor at the same time re- 
taining the original bond: — Held: the original 
bond was discharged, on the grounds (1) the 
father was only surety for the son, & the creditor, 
by giving time to the principal debtor, had dis- 
charged the surety; (2) the second bond must 
be considered, in the circumstances, as having 
been given in satisfaction of the first. — Dlarke v. 
Henty (1838), 3 Y. & 0. Ex. 187 ; 2 Jur. 918. 

709. For larger sum.] — To an action 

on a bond, accord & satisfaction by delivery 
of another bond for a larger sum, is no plea at 
law, but the ct. having given judgment for pltf, 
upon demurrer to such a plea, at the same time 
gave liberty to deft, to plead the same facts by 
way of equitable defence, & intimated that, upon 
a demurrer to the plea so pleaded, their jud^ent 
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would be for deft. — ^Pbtrb (Lord) v, Stubbs 
(1866), 26 L. T, O. S. 81 ; 8 W. R. 406. 

710. Security — For lesser sum.1 — ^Accept- 

ance of security for a less sum cannot be pleaded 
in satisfaction of a bond to pay a greater sum. — 
Geakq V, SwAiNB (1687), 1 Int. 464 ; 126 E. B. 
244. 

711. Bill of exchange.] — bill of ex- 

change may be pleaded in satisfaction in an action 
of debt on a bond. — HnxiARD v. Smith (1686), 
Comb. 19 ; 90 E. R. 317. 

712. After day of payment.] — ^To 

debt on a bond conditioned for payment of money, 
pleas that after the day of payment, & before 
action, the obligee received certain bills of exchange 
not vet due, on account of part of the sum due on 
the bond, & certain money in satisfaction of the 
residue ; — Held : ill. — Worthington v. Wiglby 
(1837), 3 Bing. N. C. 464 ; 5 Dowl. 504 ; 3 Scott, 
658 ; 1 Jur. 183 ; 132 E. R. 485. 

AnrwiaJtUma : — Beld. Bolshaw v. Bush (1851), 11 C. B. 191. 

Mentd. Husband v. Davis (1851), 2 L. M. & P. 50 ; Hender- 
son V. Arthur, [1907] 1 K. B. 10 ; Rc Delries, Eichholz v. 

Defrles, [1909] 2 Ch. 423. 

713. Maintenance — Interest.] — ^A. gave a 

woman, who cohabited with him, a bond for 
£2,000 &; interest quarterly during her life, & after 
her death to her children, but from the date of 
the bond to the date of his death, which was four 
& a half years, constantly maintained her : — 
Held : the maintenance must be taken to have 
been in lieu of interest. — L loyd r. Carter (1740), 
2 Atk. 84 ; 26 E. R. 452, L. O. 

714 . Bill of sale — After act of bank- 

ruptcy.] — If a bill of sale of goods be given in 
satisfaction of a bond debt, & it is afterwards 
discovered that the obligor had previously com- 
mitted an act of bkpey., the obligee may abandon 
the bill of sale, & sue out a commission agaiast the 
obligor, & a co-obligor cannot plead this bill as 
an accord & satisfaction. — Hall v. Smallwood 
(1795), Peake, Add. Cas. 13, N. P. 

715. Shares in partnership.] — A father 

bound himself by bond in Nov., 1868, to pay lus 
son £10,000 on Apr. 80, 1 872. A few weeks before 
that day he took Ids son into partnei’ship, it being 
provided by ilie articles tliat the capital should 
consist of £87,500, to be brouglit in by him, of 
which £19,000 should be considered to belong to 
the son. The father died intestate in May, 1876, 
without having paid the bond debt : — Held : the 
gift of the share in the partnership was a satis- 
faction of the debt under the bond. — Re Lawes, 
Lawes v. Lawes (1881), 20 Ch. D. 81 ; 45 L. T. 
453 ; 30 W. R. 33, C. A. 

AmuMions : — Reid. Rc Vlokors, Vickers v. Vickers (1888), 

37 Ch. D. 525. Mentd. Crichton v. Crichton (1895), 65 

L. J. Ch. 13 ; Re Jaquos, Hodgson v. Braisby, [1903] 1 Ch. 

267. 

716. Rentcharge by annuitant.] — Pltf. 

being about to bo presented by testator to a living, 
which was inadequately endowed, testator in 
1852 entered into a bond in the penal sum of 
£1,000, subject to a condition avoiaing the bond 
in case testator, liis heirs, exors. or adniinistrators, 
should during pltf.’s life, if he should so long con- 
tinue to be vicar of the living, pay pltf. an annuity 
of £80. Testator died in 1861, having in his life- 
time by a deed, dated 1859, charged certain fee 
simple estates with a yearly rentcharge of £220, 


of which £80 was to be applied for the perpetual 
maintenance, or augmentation of the maintenance, 
of the resident vicar of the living. The deed was 
not registered till 1876. Pltf. knew nothing of the 
deed until 1872 ; he knew that arrangements had 
been made for payment of the £80, but the deed 
itself was not communicated to him. Prom 1872 
defts., testator’s exors. & devisees, paid to pltt. 
£80 a year, as if that sum were payable as rent- 
charge, so long as the rents were sufficient, but, 
owing to the great depreciation in the value of 
^nd, the property on which it was charged fell 
in annual value. To an action on the bond the 
defence was that pltf. had accepted the rentcharge 
in satisfaction of the bond ; — Held : (1) pltf. was 
entitled te treat the question whether the exors. 
were paying the £80 as rentcharge or annuity as 
one with which he had nothing to do, as it was 
testator’s duty to make provision for the annual 
payment, &> pltf. was only concerned to sec that 
he got his payments half yearly ; (2) pltf. had not 
accepted payment of the rentcharge by satisfaction 
of the annuity had not equitably released the 
obligation under the bond. — Re Nevilb, Webster 
V. Nevilb (1886), 2 T. L. R. 714. 

717. By delivery up of — ^Another bond — In 
which obUgee bound to obligor.] — In debt on bond, 
deft, may plead an accord & satisfaction by deliver- 
ing up to pltf. a bond, in which pltf. was bound to 
him. — ^Marshall v. Jennison (1680), Preem. K. B. 
632 ; 89 B. R. 399. 

718. When available — After forfeiture.] — 

Accord & satisfaction cannot be pleaded by 
exors. to a bond after it is foi*feited ; it should be 
either a release or payment. — Groom v. Groom & 
Barnes (1850), 14 L. T. O. S. 377. 

719 . Before breach.] — C'ovenant by the 

mayor, etc., of the borough of B., on a deed, by 
which after reciting that the council of the borough 
had elected D. treasurer of the borough, deft, 
became surety to the corpn. for D.’s accounting to 
them during the whole time of D. continuing in 
the office, in consequence of the election, or under 
any annual or other future election of the council 
to the office. Averments that, by subsequent 
elections, D. was continued in his office, & did not, 
account. Breaches, non-payment by deft. Plea 
that, before breach, pltfs. accepted a fresh surety 
bond in discharge of the deed sued on : — Held : 
bad, as pleading accord & satisfaction to a deed 
before breach. — Berwick Corpn. v, Oswald 
(1863), 1 E. & B. 295 ; 22 L. J. Q. B. 129 ; 20 
L. T. O. S. 306 ; 17 J, P. 230 ; 17 Jur. 1148 ; 118 
E. R. 447 ; affd. on another point stib ywm, Oswald 
V. Berwick-upon-Tweed Corpn. (1850), 5 


I. L. Cas. 856, H. L. 

inTwtatwns : — Reid. Hponoo v. Healey (1853), 8 Exclu (^8. 
Mentd. Hughes v. laimley (1854), 4 E. & B. 358 ; N. W. Ry. 
Co. r. Whiuray (1854), 10 Exoh. 77 ; Kittwn y, J^n 

ra , 4 K. & B. 854 ; Vanaittart w. Taylor (1855), 4 
i. 910 ; Pybus v. Gibb (1850), 6 E. & B. 902 [Badger 
V, Finch (1857), 29 L. T. O. S. 88 ; Cliften Dartmouth 
Hardness Corpn. w. Silly (1857), 7 E. & B. 97 ; Cambridge 
(>>rpn. V. Dennis (1858), E. B. & E. 660 General ,S^m 
Navigation Co. v. Roll (1858), 6 O. B. N. S. 550 ; Bmly v. 
Do Crespigny (1869), L. R. 4 Q. B. 180 ; Collins v. Collins 
(1884), 9 App. Cas. 205. 

SeCt alao^ Nos. 700, 712, ante, 

720. Presumption of.J — Upon a question of 
►resumption of satisfaction in a hard case the Ct. 
f Ch. cave exors. leave to bring an action at law 


PART X. SECT. 8. 

b. By acceptance of — Loan of 
tno7%ev,h^A loan of money cannot bo 
pleaded in satisfaction h dlsobarge 
of a bond Sc condition. — ^P rinulb v, 
MoCan (1848), 4 U. C. R. 228.— CAN. 

7161, Shares in company ,} — 


Action on a bond to pay £100 on a 
day named, olatmlng principal Sc 
interest. The dofonoe was that, after 
the time of payment, pltf. agreed with 
defts. to aooept preference shares in 
the defts.* oo. for the amount due for 
principal & interest; that the shares 
were issued Sc allotted ; and that defts. 


were ready to give certifloates of 
shares : — licld : the defence was bad, 
inasmuch as it did not aver any tender 
of the shares to pltf., nor any accept- 
ance by him. — M unro v, Athbnry Sc 
Ennis Junction Ry. Oo. (1868), I. R. 
2 C. L. 477.— IR. 
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Bonds. 


Sect, 3 . — By accord and saHsfaction, Sects, 4 d? 5 : 
S tib-eeci, 1.] 

on a bond, but would not direct it. — ^R eeves v, 
Brtheb (1801). 6 Ves. 616 ; 31 B. R. 1172. 
AtinoiaHona : — Rm. Cross v. Sprigg (1849), 6 Hare, 552 ; 
Peace v. Halos (1853), 11 Hare, 151 ; Knapp v, Burnaby 
(1860), 2 L. T. 83. 


Sect. 4.-~^BY LAPSE OF TIME. 

See^ generally^ Limitation op Actions. 

721. Bond for three years — Whether extends 
lon^r as seourity.]~~Security bond for three years 
flh^ extend farther. — ^Williams v, Jones & A.-G. 
(1729), Bunb. 276 ; 146 E. R. 672. 

722. Annuity during life — ^Trust for limited 
time— Liability of trustees.] — ^Where a party, who 
by writing obligatory, without any penal sum, had 
bound himself to pay to A. an annuity of £20 a 
year for her life, devised his estates to trustees 
upon certain trusts, until his son should attain the 
age of twenty-one years ; — Held : the estate of 
the trustees ceased upon the death of the son under 
the age of twenty-one, all the purposes of the trust 
being then at an end, & the trustees were only 
liable to pay to A. such arrears of the annuity as 
became due before the son’s death. — Morrant v, 
Gough (1827), 7 B. & C. 206 ; 1 Man. A Ry. K. B. 
41 ; 0 L. .T. O. S. K. B. 14 ; 108 E. R. 700. 


Sect. 6.— BY RELEASE OR COVENANT NOT TO 

SUE. 

Sub-sect. 1. — Rei^ease. 

723. How made — By deed.] — Defeasance of a 
duty due by obligation cannot be without deed, 
which a writing under hand does not imply. — 
Blemerhasset V, IVERSON (1685), 3 Lev. 234 ; 83 
E. R. 667. 

Annotation: — Coxmd. Thomson v. Brown (1817), 1 Moore, 
C. P. 358. 

724. .] — To debt on bond which 

contained a condition, that deft, should not open 
a shop within a certain distance of premises de- 
mised in a lease, deft, pleaded that he opened a 
shop by the license of pltf . ; — Held : such plea was 
bad, on the ground that a license, after broach, 
was not good, unless by deed. — S ellers v, Bfck- 
PORD (1817), 8 Taimt. 31 ; 1 Moore, 0. P. 460 ; 
129 E. R. 293. 

Annotation : — FoUd. Cord went v. Hunt (1818), 2 Moore, C. P. 

660. 

726. Whether by will.] — ^A release by 

will cannot be pleaded to a bond debt. — Parsons 
V, Coward (1737), Lee temp. Hard. 357 ; 95 E. R. 
231. 

726. .]— “ I return A. his bond ” in 

a will is not a release, but a legacy, & having 
lapsed, the bond remains in force against a sur- 
viving co-obligor. — Maitland v, Ai>air (1790), 
3 Vos. 281 : 30 E. R. 984, L. C. ; affd, sub nom, 
Adair v, Maitland (1798), 7 Bro. Pari. Cas. 687, 
H. L. 

Annotation: — Expld. Izon v, Butler (1815), 2 Price, 34. 

727. When made — Dated before bond but 


delivered after.] — ^A release dated before, but made 
& delivered after an obligation does not release the 
obligation. — Drury’s Case (1688), Cro. Eliz. 14 ; 
78 E. R. 280. 

728. To whom made — Stranger.] — The con- 
dition of a bond was that if an apprentice trans- 
ported merchandise beyond the seas & made a 
return of them, & made an account, & paid the 
money upon the account within a certain time, 
then, etc. Afterwards the obligee released by 
deed to the apprentice & not to the obligor : — 
Held : by the release to the apprentice the obliga- 
tion was saved, if the release were made before 
any forfeitui'e, or before any breach of the con- 
ditions by the apprentice, but if after breach the 
release to the apprentice did not dispense with 
the obligation which was made by the stranger, 
because an obligation once forfeited could not be 
saved by any release made to a stranger. — ^A non. 
(1572), 3 Leon. 45 ; 74 E. R. 630. 

729. By whom made — Illiterate person.] — In 
debt upon an obligation conditioned that pltf. 
should enjoy certain lands, dischaiged or otner- 
wrise saved harmless from aU incumbrances, & that 
the obligor & his son should do all such acts for 
the better assuring of the lands, as the obligee, 
or his counsel, should devise, deft, pleaded that 
the obligee had enjoyed the lands discharged, & 
kept indemnified from all incumbrances, & that 
pltf. devised a release to bo sealed by deft. A his 
son, which deft, sealed, but because his son could 
not read, he prayed the obligee to deliver it to 
him, to show to a man learned in the law, who 
might inform him if it were according to the con- 
dition, &: if it were according to the condition, he 
would deliver it, which tlie obligee refused to do, 
wherefore deft, refused to deliver it : — Held : 
where an illiterat(» man was bound to make a 
deed, he need not execute before it were read to 
him, but ignorance of the legal effect of the in- 
strument was no excuse for not sealing it in due 
time, & in such case he must execute it immediately 
when required, without taking time to axivise 
with counsel. — Manser’s Case, Painter v, Man- 
ser (1584), 2 Co. Rep, 3 a ; 4 Leon. 62 ; 70 E. R. 
387 ; Hid) nom. Anon,, Moore, K. B. 182. 
Annotations : — Befd. Sliulier’H (Jose (1611), 12 Co. Rep. 90 ; 

Hunter v. Walters, Curling v. Walters, Darnell v. Hunter 

(1871), 41 L. J. Ch. 175. Mentd. Ley v. LnttreU (1620), 

Palm. 70 ; R. v. Longnor (1833), 4 B. & Ad. 647. 

730. Extent of — “ All duties.”] — ^A release of 
all duties will discharge an obligor from the pay- 
ment of a bond. — R otiieram v, Crawley (1595), 
Cro. Eliz. 370 ; Owen, 71 ; 78 E. R. 617. 

731. “All actions excepting bond.”] — 

A release of all actions excepting one bond impliedly 
excepts all suits & actions concerning it. — ^B rook 
V, Wheeler (1599), Cro. Eliz. 726 ; 78 E. R. 960. 

782. “ All bonds etc.” — Whether bond 

sued on included — ^Terms of release.] — In debt on. 
bond, deft, pleaded a release, which on oyer 
appeared to be, that pltf. acknowledged himself 
satisfied, & discharged of all bonds, debts, or 
demands whatsoever, & that pltf. was to deliver 
all bonds as yet undelivered, except one yet 
unforfeit, Sc in which deft. & his brother were 
bound to pltf. Replication that the bond declared 


FART X. SECT. 6, SUB-SECT. 1. 

728 i. How made — Whether deed regvi- 
site — Pteodinc.l— Ddclaration on a 
bond, reciting an agreement to aoll a 
vessel to pita, for a sum payable by 
instaiments, for which notes were to 
be given, Sc conditioned to convey the 
vessel within a spooided time. Breach, 
refusal to convey. Plea, that, at the 
execution of the bond, the boat, as 


pltfs. knew, was mortgaged to C. to 
secure the same sums as the notes. 
Sc payable at the same times ; Sc 
thereupon, in consideration that the 
obligors would deliver the notes to C., 
to apply the prooeeds on the mtgo. 
when paid. Sc that pltfs. would forb^r 
to require the oonveyanoe, C. agreed 
with pltfs., with the consent of the 
obligors, to hold said mtge. only as a 
security for Sc until payment of the 


notes, Sc on such payment to release 
the boat to pltfs. : that the obligors 
then, at pltfs.’ request. Sc in pursuance 
of the agreement, transferred the notes 
to C., & pltfs. thereupon discharged 
the obligors from procuring the con- 
veyance : — Held : plea bad, for the 
discharge asserted was not alleged to 
bo by deed. — Corby v. Patbiwon 
(1858), 15 U. C. R. 675.— CAN. 



Part X. — ^Disohabob. 


231 


on, & the bond excepted were one & the same : — 
Held : (1) the words ** acknowledged himself to 
be satisfied & discharged, etc.” made a release ; 
(2) the exception in the release extended to all the 
premises, & not only to the clause of delivery. — 
Hiokmot’s Case (1610), 9 Oo. Rep. 52 b ; 77 
£}. R. 808. 

Annotation : — ^Bstd. Fawona & Hall v. Porter (1852), 3 

Oar. & Kir. 309. 

788. All demands to certain date.]— 

By a release of all demands till Apr. 26, a bond 
dated tliat day is not released. — Nichols v, 
Ramsel (1677), 2 Mod. Rep. 280 ; 86 E. R. 1072. 
Annotation : — Retd. H. v, Stevens &; Akaew (1804), 6 East, 

244. 

784. “ All claims & demands ••—Whether 

indemnity bond included.] — ^A., the mother of B., 
having entered into a bond, on his behalf for 
£1,000, B. executed an indemnity bond, of the 
same date, viz., Apr. 26, 1800, in £2,000 oon’« 
ditioned for payment of £1,000 three months after 
her decease. On Feb. 9, 1801, A. made a codicil 
to her will, by which she relinquished two debts 
due from him, one of £1,000 & one of £500, & 
desired him to be punctual in indemnifying her 
estaf/O against the £1,000 bond of Apr. 26. Three 
days after the execution of the codicil, A. executed 
a release to B., in which, after mentioning a sum 
of £500, for which she had his bond, & two siuns 
of £480 & £300 due to her from B. for which she 
had receipts, it was expressed that she had agreed 
to release B. from those sums, “ & of & fi*om all 
or any sum or sums of money, claims, & demands, 
thereby secured or intended to be secured, & all 
other sum or sums of money, claim, & demand 
wliatsoever,” & released him from those sums 
all claims on account of those sums, “ or for or 
on account of any other matter, cause, or thing 
whatsoever”: — Held: (1) the release did not 
extend to the indemnity bond : (2) no extrinsic 
evidence could be admitted to explain the intention 
of A. as to the release.— Butcher v. Butcher 
(1804), 1 Bos. & P. N. R. 113 ; 127 E. R. 401. 

735. What amounts tOy~Questlon of law.]— 
An issue whether a certain deed was, in law, a 
release of the sums secured by various bonds : 
Held : a question of law, & not of fact, & not an 
issue whiwi could properly be sent to a jury for 
decision. — Noel v. Rochport (1831), 5 Bli. N. S. 
667 : 5 B. R. 460, H. L. 

736. Covenant to take another bona.]- 
A covenant to take a bond in discharge of a bond 
is not a good plea to debt on a bond, for it is not 
a release. — Babpji v. Palmer (1701), 12 Mod. Rep. 
639 ; 88 E. R. 1604 ; mh nom. Barber v. Palmer, 
1 Ld. Raym. 693 ; 1 Salk. 178. 

Annotation: — Refd. Vaaiflian v. Browne (1738), Anar. 3 a8. 

787, ,] — A bond having been given 

for £2,000, the obligor died, & his exor, & devisee 
in trust gave the obligee a fresh bond, & received 
back the original bond, with a memorandum ii^ 
dorsed upon it & signed by the obligee, in which 
he declared that he had accepted the fresh bona 
in lieu of the first i—HcU : the obligee could omy 
claim under the second bond, & the estate of the 
original obligor was discharged, so far ^ 
obligee was concerned. — S hore v. Shore (1847), 


2 Ph. 378 ; 17 L. J. Oh. 69 ; 10 L. T. O. S. 106 ; 

11 Jur. 916 ; 41 B. R. 989. 

738. Partnership bond — Agreement with 

one partner.] — A, Sc, B. on dissolving partnership 
agreed that all joint bonds entered mto by them 
should be paid by A., to whom an allowance was 
made for the puroose. H., an obligee of such a 
bond, knowing of that, agreed with A. that the 
bond should bear an increase of 1 per cent, interest. 
Many years after A. having failed, H. brought his 
bill against the exor. of B. to compel him to redeem 
the bond : — Held : he should recover, for this did 
not amount to a release by implication of law. — 
Heath v, Percival (1720), 1 Stra. 403 ; 1 P. Wms. 
682 ; 2 Bq. Oas. Abr. 630, pi. 2 ; 93 B. R. 696. 
Annotations Diets. Ex p. Rufflu (1801). 6 Vee. 119. 

Ctonsd. lie Waldeu, Ex p. Bradbury (1839), 4 D^. 202. 
Plstd. Re Head, Head v. Head (1894), 63 L. J. Ch. 549. 
B3d. David v. EUioe (1826), 6 B. & C. ; Oakeley v. 
Pasheller (1836), 4 d. & Fin. 207 ; Wilson e. Dloyd (1873). 
42 L. J. Ch. 559. Mentd. Brown v. Blount (1830), 9 
L. J. O. S. Ch. 74. 

739. Composition from new firm.]— 

Two partners bound themselves jointly & sever^y 
to secure partnership debts. A new partner was 
taken in, & one retired. The estate of the new 
firm was liquidated by arrangement under Bkpey. 
Act, 1869 (c. 71), ss. 125, 126, & the obhgees 
proved Sc joined with the creditors of the new 
firm in resolutions accepting a composition, 
payable by instalments, the deed reserving m 
terms the rights of creditors against sureti^, 
though the resolutions did not : — Held : the 
obligees thereby released the retiring partner.— 
Wilson v. Lloyd (1873), L. R. 16 Bq. ^ 
L. J. Ch. 550 ; 28 L. T. 331 ; 21 W. R. 507. 

Annotations: — Conid. Jacobn, Exp, Jacobs (1875), 10 

Ch. App. 211. ExPld. Slmpsoii t>. tl* U D* 

10 Q. B. 406. Safi. Swiro v. (1876). IQ-®®: 

536. Mentd. EUIb v. Wilmot (1874), Ilv 
He Littlor, E.r p. Manohester & Livepool District BanWag 
Co. (1874), h. H. 18 Eo. 249 ; Bradford Old Bank v. 
Sutclifle, 119181 2 K. B. 833. 

740. ^ Subsequent agreement.]- — To an 

action on a bond, deft, pleaded that after the 
making of the writing obligatory, an ag^ement 
was made by Sc between pltf. & deft., Sc other 
persons, Sc sealed with the seal of pltf., Sc that it 
was agreed, by the agreement, that the agreement 
might be pleaded by deft, in bar to all demands 
Sc proceedings with respect to the alleged claun • 
Held : the plea ought to have set out so n^BCh ot 
the deed as operated as a release & to have 
expressly averred that the deed did so operate. 
Sc the above plea was bad. — W 1 I-.SON Br^dt^ 
(1854), 0 Exch. 718; 23 h. J. Ex. 227 ; 23 
L T. O. S. 81 ; 2 W. B. 419 ; 2 0. L. E. 1281 ; 

156 E. R. 307. 

741 . PaymeHt not enforced.] — father, 

on adjusting the pecuniary difficulties of ms son, 
took a bond for the amount advanced, which wm 
deposited in the hands of two mutual mends, ® 
it was agreed that they should have the PowOT 
within six years of directing it to canceled. M 
was proved by parol, that the bond was retrod 
as a sort of security for the futirre go<^ 

of the son, of which the father was 
satisfied. The father died 

bond still remaining uncancelled ‘.—Hein . tne 


k. What amounts to — Acceptance 
of reHgnaHon of offlee .] — resiipned 
hlB offlee of Bherlff, & deft, was ap- 

g olnted In hte place, & srave a bond 
J pltf. for tbo duo fulfilment of a 
condition. Finding that the revenue 
were not sufflclent to pay the amoimt, 
deft. Tcatgaed his offlee. & soon after- 
wards was re-appointed undw a com- 
mission without any such pondltton 
Hdd: the C^wn had the right to 


S ennit, & did permit, deft’s i^slpa- 
ion & by accepting It made it effwJnal, 
& thereby dlschaiged the condition « 
all liability on the bond.-:~SM^T o. 
Dana (1906), 3 CL oS 

O. W. B. 387 ; 9 O, L. R 427 ; 28 
C. L. T. 170; 25 C. L. T. Ooc. N. 
466.— CAN. 

1 Pteoditifif,]— Debt on 

bond given by deft, as one of five 


joint & several obligora, 
charge, by A., of 

& treasurer of a co. Plea, the airecww 
of the oom without deft.’8 co^nt 
that one ol the obligore eho^ 
be released, whereby 
discharged : — Held : plea b^. ss 
lug no release properly authorte ed to 
law. — Farmkrs & Mkohanios BTOJ)- 
lyo Society v. Langhstafp (1869), 9 
U. O. R. 183.— CAN. 
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Bonds. 


Sect* 5. — By release or covenant not to sue: Sub* 
sects. 1 2, Sect. 6»] 

obligee’s conduct & mode of dealing with the 
bond during the whole of his life amounted in 
equity to a i^easo of the debt. — ^Flower v. Marten 
(1837), 2 My. & Or. 459 ; 6 L. J. Ch. 167 ; 1 Jur. 
233 ; 40 E. B. 714, L. 0. 

AtmotaHona : — Oonsd. Cross v, (184^, 6 Hai^ 552 ; 

Knapp V. Bnmaby (1860), 2 C. T. 83. Reid. MoFadden 
t>, Jenkyns (1842). 1 Hare. 458 ; Be Pink; Pink v. Pink, 
[1912] 1 Oh. 498. Mentd. Melland v. Gray (1843), 2 
T. & C. Gb. Cas. 199 ; He Applebee, Leveson v. Beales, 
[1891] 3 Ch. 422. 

742, Whether intention sufficient.! — C., 

who acted as the confidential adviser of testator, 
was the obligor in a bond to testator for £2,000 
conditioned be void on payment of that sum 
within six months after demand. The exors. 
denaanded payment of 0., which he resisted on the 
fi^imd that what passed at an interview between 
himself & testator amounted to a release of. all 
obligation, in respect of the instrument. The ct. 
having found that the evidence of what passed 
at the interview amounted to no more at the 
utmost than an intention to deliver up the bond 
as an act of bounty, which intention was never 
fulfilled : — Held : much more was necessary to 
establish the release of a debt, & payment of the 
debt decreed, with interest & costs . — Re Holmes* 
Estate, Woodward v. Humpage, Inskip’s Case 
(1861), 3 Giff. 352 ; 5 L. T. 382 ; 8 Jur. N. S. 
256 ; 06 B. B., 445. 

743 . Release of principal debtor — ^Release 

of surety.] — To an action on a bond deft, pleaded 
that it was the joint & several bond of liimself 
& J., & was executed by him as surety only for 
J., that afterwards a composition deed was made 
between J. of one part & pltf. & another on behalf 
of all the creditors of J. of the other part, wherebv 
J. conveyed to the parties of the second part all 
his estate to be administered for the benefit of 
his creditors in like manner ” as if J. had been 
adjudged bkpt., & each of the creditors released 
J. from his debts ** in like manner as if he had 
obtained a discharge in bkpey.,” & that pltf. 
executed the deed without the consent of deft. : — 
Held : a good plea. — Cragoe v. Jones (1873), 
L. B. 8 Exch. 81 ; 42 L. J. Ex. 68 ; 28 I.. T. 36 ; 
21 W. B. 408. 

Annofaiion : — Expld. ft Distd. EUls v. Wilmot (1874), 
L. K. 10 Exch. 10. 

Of Joint & several bonds generally.] — See 

Part VI., Sect. 2, ante; Sects. 10, 11, post. 


Sub-sect. 2. — Covenant not to sue. 

744. Before fixed time.] — In debt on bond 
the defence was that the pltf. covenanted that he 
would not sue the bond before a certain date : — 
Held : this was only a covenant ft should not 
inure as a release, for it never was the intent of 
the parties to make it a release. — Deux v. Jef- 
feries (1594i, Cro. Eliz. 362 ; 78 E. B. 600. 
AnTwUUions : — Consd. Ford v. Beech (1848), 11 Q. B. 852. 

IMd. Aylig V. Sorimsholre (1688), 1 Show. 46. 

745. .j — Covenant not to sue on a bond 

for a certain time is not a release or defeazance. 
— ^Aidpp V. Scrimshaw (1689), 2 Salk. 573 ; 91 
B. B. 482 ; sub nom. Aylofpb v. Scrimpshire, 
Garth. 63 ; Comb. 123 ; sub nom. Ayliff v. 
ScBEMSHEiRE, 1 Show. 46 ; Holt, E. B. 619. 
Annotations: — Oonid. Gibbons v. Vouillon (184^, 8 C. B. 

488 : Belsbaw v. Bush (1851), 11 C. B. 191. Befd. R. v. 

Fauntloroy (1824), 2 Biitf. 413 ; Thiinbleby v. Barron 

(1838), 3 M. ft W. 210 ; Ford v. Beech (1848), 11 Q. B. 

852. 

746. Subsequent bankruptcy of obligee.] — ^A., 


bavi^ previously borrowed £1,000 of B., executed 
to him a bond for that sum, ft B., two ^ys after- 
wards, executed a deed, whereby he covenanted 
that the bond should not be enforced. Some 
years afterwards, B. having become bkpt., his 
assignees brought an action on the bond, ft filed 
a bill to have the deed of covenant declared 
fraudulent: — Held: the ct. would not interfere 
against the legal operation of the deed, there 
being nothing to show that B. was insolvent when 
he executed it, ft there being evidence that A. 
had also at that time pecuniary claims on B., ft 
that the execution of the bond was accompanied 
by an agreement that payment of it should not 
be enforced. — Slack v. Tolson (1826), 1 Buss. 
663 ; 88 E. B. 213. 

747. What amounts to-— Verbal declaration.] — 

A declaration by the obligee of a bond that ho 
will never sue for the bond debt : — Held : not 
sufficient to cmerate as a release of the bond debt. 
— Beeves v. Brymer (1801), 6 Ves. 516 ; 31 E. B. 
1172. 

Annotations: — CODfd. CroBS v. Hprlgg (184^, 6 Haro, 652; 

Peace v. HalsA (1853), 11 Haro, 151. Folid. Knapp v, 

Burnaby (1860), 2 L. T. 83. 

748. Surety.! — Testator lent W. 

£1,000 upon his bond, for which deft. G. & another 
were sureties. W., two years afterwards, com- 

E ounded with his creditors, testator agreeing to 
ecome surety for their payment, & to relinquish 
the bond debt, with interest, ft to gjve it up to be 
cancelled. Testator did not do the last act, it 
being alleged that he said he could not find the 
bond; testator subsequently, ft shortly before 
his death, gave W. £60, telling him that such sum, 
ft aU other money which he had received from 
him ft had not repaid, were to be considered as 
gifts : — Held : the debt remaining due at law, 
testator’s declaration of his intention not to sue 
upon the bond was not sufficient to release the 
surety in equity. — Cross v. Sprigo (1849), 6 
Hare, 552 ; 18 L. J. Ch. 204 ; 13 L. T. O. S. 605 ; 
13 Jur. 785 ; 67 E. B. 1283 ; revfid. on other 
grounds (1850), 2 Mac. ft G. 113, L. C. 

Annotations: — Consd. Yeomaup v. WllliaiuH (1865), L. 11. 
1 Eq. 184. Reid. Major v. Major (1852), 1 Drew. 105 ; 
Poaoo V. HainB (1853), 11 Hare, 15i ; Be Mllnes, MUueu 
V. Sherwln (1885), 53 L. T. 634 ; Be Pink, Pink v. Pink, 
[1912] 1 Ch. 498 ; Be Tlnllno, Elder v. Tinllne (1912), 56 
Sol. Jo. 310. Mentd. Knapp r. Burnaby (I860), 2 L. T. 
83; Luxmore v. Clifton (1867), 17 L. T. 460; He Applebee, 
Leveson r. Beales, [1891] 3 Ch. 422. 

749. .] — Deft., a bond creditor of 

pltf., informally promised, on pltf.’s marriage, 
never to enforce it, ft the marriage took effect on 
the faith of such assurance : — Held : deft, was not 
bound to give effect to the promise. — Jorden v. 
Money (1854), 6 II. L. Cas. 185 ; 23 L. J. Ch. 865 ; 
24 L. T. O. S. 100 ; 10 E. B. 868, H. L. ; revsg. 
S. C. sub nom. Money v. Jordan (1852), 2 
De G. M. ft G. 318, L. JJ. 

Annotations Conid. Hutton v. Hosslter (1855), 7 

Do G. M. ft G. 9. Diftd. Warden v. Jones (1857), 23 
Beav. 487. Ezpld. ft Oiirtd. Pi^ott e. Stratton (1859), 
1 Do G. F. ft J. 33. Dittd. Goldioutt v. Townsend (I860), 
28 Beav. 445. Oonsd. Loffus v. Maw (1862). 3 GitT. 502 ; 
Stephens v. Venables (1862), 31 Beav. 124. Ezpld. 
Smith V. Hayes (1867), 15 W. R. 871. Consd. M'Askle v. 
M'C;ay (1868), 16 W. R. 1187; Williams t>. V»ilJlainfl 
(1868), 37 L. J. Ch. 854 : Citizens* Bank of Louisiana v. 
i^rst National Bank of New Orleans (1873), L. 11. 6 H. L. 
352. Ezpld. Alderson v. Maddimn (1880), 5 Ex. D. 293 ; 
Maddison v. Alderson (1883), 8 App. Cas. 467. Oonfd* 
Mills V. Fox (1887), 37 C;h. D. 153 ; Chadwick v. Manning, 
[1896] A. C. 231. Refd. Whitmore v. Maokeson (18521, 
16 Beav. 126: Bushby v. Ellis (1853), 17 Beav. 279 ; 
Pulsford V. Rlonards (1853), 17 Beav. 87 ; Stone e. Godfrey 
(1854), 6 De G. M. ft G. 76 ; Clolland v. Looch (1856), 
27 L. T. O. S. 59 : Monypenny r. Monypenny (1858), 
4 K. ft J. 174 ; Gulman « Spencer v. Carbutt (1889), 
37 W. R. 437 ; Balkis Consolidate Co. v. Tomkinson, 
U8931 A. C. 396 ; Cave v. Crew (1893], 68 L. T, 254 ; 
Lioenses Insoe. Corpu. ft Guarantee Fund v. Lawson 
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(1896), 19 T. li. R. 601 ; Ee Fiokua, Fwina v, 

[1900] I Oh. 831; \Wteohuroh v. Carana«h. [1902] 

A. C. 117; Cressweh v. Jeffreya (1912), 28 T. L. R. 413. 

fientd. Smith v, Kay (1869), 7 H. L. (3a8. 760 ; Storry v. 

Combs (1871), 25 L. T. 10. 

750. Followed by Indorsement.]— 

A. , being indebted to B., 0., & B.* three edsters 
who were his near relations, partly on his own 
account & partly as exor. of his father, executed 
to them a bond for JB600. At the time of giving 
the bond A. objected to giving it, & only agreed 
to do so on a verbal representation that it was not 
intended that the bond should be enforced, unless 

B. , 0., & D. should come to want, which never 
hapi>ened. The bond remained in the hands of 
the three until the death of B., A after her death 
in the hands of the smvivors until the death of 
0., & after her death in the hands of D., whose 
property it was at the time of her death. The 
bond was found to have the following indorse- 
ment on it : “ This bond is never to appear against 
A. Witness I)., C.** The date of the indorse- 
ment was eleven years after the bond. The 
signatures “ I)., C.,** were apparently in the same 
handwriting, &; it was said to be that of D., but it 
was proved that if I), signed for C., she did so 
with her concurrence & approval : — Held : inde- 
pendently of the question whether the indorsement 
amounted to a release, there was an equity in the 
circumstances against enforcing the bond, & if an 
action were brought on the bond it ought to be 
restrained, & nothing was due on the bond. — 
Major v. Major (1862), 1 Drew. 165; 61 E. B. 
414. 

Annotations : — Consd. Jordon v. Money (1854), 5 H. L. Oas. 

165. Distd. Knapp v, Bumaby (1860), 2 L. T, 83. 

751 , Invalid consideration.] — ^To an 

action on a bond against deft, as exor. he pleaded 
for a defence, on equitable grounds, that before 
the making of the bond pltf. had seduced & com- 
mitted adultery with the wife of deft.’s testator, 
& that after the making of the bond it was agreed 
between testator & pltf. that, in consideration 
that testator would not expose & make public the 
conduct of pltf. with regard to the seduction & 
adultery, pltf. would not enforce or sue on tlie 
bond ; — Held : there was no valid consideration 
to support the alleged promise of pltf., & the plea 
was bad.— Brown i’. Brine (1875), 1 Ex.. D. 5; 
45 L. J. Q. B. 129 ; 33 L. T. 703 ; 24 W. R. 177. 

752. Joint & several bond — Covenant not to sue 
one — Whether others discharged.] — ^A perpetual 
covenant never to take any advantage of a deed 
or covenant is a release or defea^nce of that deed 
or covenant ; but if A. & C. are jointly & severally 
boimd in a bond to E., who covenants never to 
sue C. upon the bond, there is no release or 
defeasance of the bond, as the remedy against C. 
is alone discharged. — Lacy v, Kinnaston (1701), 
Holt, K. B. 178 ; 1 I^. Raym. 688 ; 12 Mod. Rep. 

648 ; 3 Salk. 298 ; 90 E. R. 990. 

Annot€tiUms : — ^Apld. Doan v. Nowhall (1799), 8 Term Ilcp. 

168. CODSd. Morley v, lYear (1830), 6 Bing. 547. Ebpla- 

Ledger v. Stanton (1862), 2 John. & H. 687. ReM. 

Lancaster v. Harrison (1830), 6 Bing. 726. Mentd. 

Hutton t), Eyre (1815), 6 Taunt. 289 ; Willis r. De Castro 

(1868), 4 C. B. N. S. 216. 

753 , .] — covenant not to sue 

one of the obligors is no dischai’ge as to the rest. 
— ^FrrzoKRALD V. Trant (1709), 11 Mod. Rep. 254 ; 
88 E. R. 1022. 

Armoiaiion Doan v. Newholl (1799), 8 Term Rep. 

168. 


754. 


-.] — In an action on a 


bond, framed as a loint & several bond by the 
deft. & two other obligors, it appeared that the 
other two obligors had not executed the bond, 
the obligee had covenanted with deft, not to 


sue him on the bond, but that by the deed of 
covenant deft, was e^pped from denying that 
the other two obligors were bound ; — Held : the 
covenant not to sue afforded no defence to the 
action. — ^Fitzgerald r. CJragg (1706), 1 CJom. 139 ; 
92 E. R. 1003. 

755 , ,] — If the obligee of a 

bond covenant not to sue one of two joint & 
several obligors, & that if he do, the deed of 
covenant may be pleaded in bar, he may still sue 
the other obligor. — D ean v. Newhall (1709), 

8 Term Rep. 168 ; 101 E. R. 1326. 

AnnoUctiona Oonid. Hutton u. Eyre (1816), 1 Marsh. 603 ; 
Twopenny v. Young (1824), 3 B. & C. 208 ; Willis v. Do 
Castro (1858), 4 O. B. N. S. 216. Reid. Hawkshaw v. 
Parkins (181^ 2 Swan. 539 ; Jones v. Yates (1829), 4 
Man. & Ry. K. B. 613 ; Lancaster u. Harrison (1830), 6 
Bing. 728 ; Gibbons v. Vonillon (1849), 8 C. B. 483 ; 
Lodger v. Stanton (1862), 2 John. Sc H. 687. 

755 , .] — & deft, gave pltf. 

a joint & several bond for £600, the condition of 
which recited that B. had requested pltf. to accept 
bills for him, & lend him money, which pltf. had 
agreed to do on having the balance for the time 
being secured to pltf. by the joint & several bonds 
of B. & deft, as surety, but neither B. nor deft, 
were to be liable for more than £300, & declared 
that the condition was that, if either B. or deft, 
should pay such sums as should become due to 

E ltf. by means of the acceptances or loans, the 
ond should be void. Afterwards, pltf., by deed 
poll, without the knowledge or authority of deft., 
released Sc for ever discharged B. “of & from all 
Sc all manner of action, causes of action, suits, 
debts, dues, sum Sc sums of money, accounts, 
reckonings, bonds, bills, specialties, covenants, 
contracts, controversies, agreements, promises, 
variances, damages, judgments, extents, executions, 
claims & demands whatsoever, at law & in equity, 
which pltf. had or might have against B. upon or 
by reason of any matter, cause, or thing whatso- 
ever, “ provided always, that nothing herein 
contained shall extend, or be deemed or con.striied 
to extend, to prevent pltf. “from suing or 
pi’osecuting any person or persons, other than ’ 
B., his exors., etc., “ who is, are, shall or i^ay be 
liable or accountable to pay or make good to 
pltf. “ all or any part of any debt or debts, sum or 
sums of money, now duo from ” B. to pltf., “ (nther 
as drawer “ etc. “ of any bill “ etc., “ or as bemg 
jointly or severally bound with ” B. “ in any btmd 
or bonds, obligation or obligations, or other 
instrument whatsoever, or otherwise howsoever, 
as if these presents had not been executed, it 
being understood Sc agreed that, as regards any 
such suits or prosecutions, these presents shall^ not 
operate or be pleaded in bar, or as a release ; 
Held : the deed poll was not a release, but a 
covenant not to sue B., Sc pltf. was not precluded 
from suing deft, in respect of breaches accruing 
before the execution of the deed poll. ^Pb^b v. 
Barker (1855), 4 E. & B. 760 ; 24 L. L Q* 

130 ; 25 L. T. O. S. 61 ; 1 Jur. N. S. 77o ; 3 

C. L. R. 927 : 119 B. R. 281. „ 

'Reid. BaiJey v, Edwards (1864), 4 B. & 8. 761 , Bateson 
V. OosUng (1871), L. R. 7 C. 9. i. 

SeCf also, Part VI*, Sect. 2, ante ; Sects. 10, 11, 

post 


Sect. 6. — ^BY MARRIAGE. 

ScSi note, Mai'ried Women’s 
1870 (c. 93), 1874 (c. 50), 1882 (c. 75), 1893 (c. 63), 

Oh^gor St obligee.]— A widow lent £100 
to A* Sc B., & took a note in her own name, « a 
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0, — By marriage. Sects, 7 dt 8,] 

bond from A. & B. in a trustee’s name. After- 
wards she married B., who died : — Held : the 
marriage was not a release of the debt, & the bond 
was not extinct. — Cotton v. Cotton & Ashton 
(1693), 2 Vern. 289 ; Free. Ch. 41 ; 23 B. R. 787. 

768. .] — ^A bond entered into by husband 

& wife before marriage for each to bring funds 
into a common stock to be placed in the hands of 
a third party on trust : — -Held : good after 
marriage. — Gibbons v, Davies (1693), Comb. 242 ; 
90 E. B. 454. 

759. .] — ^Upon a treaty of marriage, the 

husband gave a bond to the wne, conditioned that 
if he did permit her to dispose of £100, then the 
bond should be void. Afterwards the marriage 
took effect, so that the bond became void ; — Held : 
there was a good agreement, & the husband should 
give a bond to trustees, with the same condition. 
— Drake v, Stobr (Thorpe) (1696), Freem. Ch. 
205 ; 22 E. B. 1162. 

700. .1 — Bond to pay money after marriage 

between obligor & obligee, the debt is only 
suspended by the intermarri^e. — Gage v. Acton 
(1699), 1 Freem. K. B. 612 ; Garth. 611 ; 1 Com. 
67 ; 1 Salk. 325 ; 89 E. R. 386 ; 1 Ld. Raym. 
515 ; Holt, K. B. 309 ; nom. Cage v. Acton, 
12 Mod. Rep. 288 ; aub nom, Acton v, Peirce 
(1704), 2 Vern. 480 ; svb nom. Acton v. Acton, 
Prec. Ch. 237. 

Annotaiions ; — FoUd. Mllbourn v, Ewart (1793), 5 Term Rep. 

381. Fitzgerald v. Fltzgeradd (1868), L. K. 2 P. C. 

83. Mentd. StonehouHC v. Ilford (1706), 1 Oom. 145 ; 

Purdew v. Jackson (1824), 1 Russ. 1 ; Honner v. Morton 

n828), 3 Russ. 6.5 ; DaviH v. Gyde U835), 2 Ad. & El. 

623 ; Paine v. Emery (1835), 4 L. J. Ex. 250 ; Hartley 

V. Mantou (1843), 13 L. J. Q. B. 61 ; Rogers v, Acastor 

(1851), 14 Beav. 445 ; Duberley v. Day (1852), 16 Beav. 

33 ; Jones v. Davies (1860), 5 H. & N. 766. 

701, , 1 — ^ bond conditioned for payment 

of money after the obligor’s death, made to a 
woman in contemplation of the obligor’s marrying 
her, & intended for her benefit if she should 
survive, is not released by their marriage ; & if 
the marriage be pleaded in bar to an action of 
debt on the bond against the heir of the obligor, 
a replication stating the puiposes for which the 
bond was made will be good, for they are con- 
sistent with the bond & condition. — Milbourn v. 
Ewart (1793), 6 Term Rep. 381 ; 101 E. R. 213. 
Annotations : — Mentd. Duberley v. Day (1852), 16 Beav. 

33 ; Fitzgerald v. Fitzgerald (1868), L. R. 2 P. C. 83. 

See, further. Husband & Wife. 


Sect. 7.—BY CANCELLATION. 

762. What amounts to — Joint & several bond 
— One seal torn off.] — If three persons seal & 
deliver a joint & several bond, the tearing of the 
seal of one of the obligors entirely destroys the 
bond. — Seaton v. Henson (1678), 2 Show. 28 ; 
2 I^v. 220 ; 89 B. R. 772. 

Annotalimi Mentd. Redhead v. Cathgut (1733), 2 

Bam. K. B. 373. 

See, also. Nos. 799, 801, poat, 

768. Time lor — ^After Issue Joined.] — ^A bond 
cancelled after issue joined may be given in 
evidence as deft.’s deed. — Michael v, Stockwith 
(1688), Cro. EUz. 120; Gouldsb. 83; 78 E. R. 
377 ; aub nom. Michaell’b Case, Owen, 8. 


764. Effect of — ^Fraudulent.] — On the marriage 
of pltf., a widow, who was possessed of £1,000 of 
her late husband’s personal estate, it was agreed 
that she should have £1,000 for her own use, & 
the second husband was to leave her £6,000 at his 
death. The husband gave a bond to secure that 
sum. Subsequently he took the bond away 
fraudulently & cancelled it : — Held. : after his 
death, pltf. was entitled to satisfaction of the 
£6,000 out of his estate, as if the bond had not 
been cancelled, & she must be paid in priority to 
debts of a lower nature. — ^Brown v. Savage 
(1674), Cas. temp. Finch. 184 ; 23 E. R. 101. 

766. Mistake — ^Relief In equity.] — ^A. gave 

three bonds to B. for £500 each, payable at 
different times. The two first were paid, but 
upon the parties settling an account relative to 
other matters, the third bond was delivered qp 
by mistake, instead of a particular voucher 
belon^ng to that account ; — Held : equity would 
relieve against the mistake, by directing an issue 
to try whether there were two bonds or three, & 
whether the last bond was paid or not. — Van- 
HOVEN V. Giesqub (1706), 4 Bro. Pari. Cas. 622 ; 
2 E. R. 424. 

766. Repayment of Interest.] — ^Where a 

bond is void & has been ordered to be deliver^ 
up to be cancelled, interest which has been paid 
on the supposition of its being valid, will be 
ordered to be repaid. — Hitchcock v. Giddings 
(1817), Dan. 1 ; 4 Price, 135 ; Wils. Ex. 32 ; 146 
E. R. 418. 

Annotations : — Mentd. Clare v. Lamb (1875), L. H. 10 C. P. 

334 ; Jollflo V. Baker (1883), 11 Q. B. D. 255 ; Re TyreU, 

Tyrell v. Woodliouse (1000), 82 L. T. 676. 

707. Contemplated marriage not taking 

place.] — In contemplation of a marriage between 
a woman, who was an orphan & a Protestant, & 
a man, who was a Roman Catholic, a settlement 
was executed, to which the woman’s uncle was a 
party, & the subjects of which were stock belonging 
to the woman, & two sums of money, one secured 
by the imcle’s, & the other by the man’s, bond, 
& both of them payable to the trustees of the 
settlement twelve months after the date of the 
bonds. The settlement, after declaring trusts in 
favour of the woman & man & theii* children, 
provided that, until the marriage should be duly 
had & solemnised according to the forms of the 
Church of England, or in case it should not be so 
solemnised within twelve months next after the 
date of the settlement, the trustees should stand 
possessed of all the trust money, securities & 
premises dt the securities for same, in trust for 
the woman, her exors., etc., & should pay, assign, 
& transfer same accordinglv. The marri^e never 
took place. After the imcle’s death his bond was 
found amongst his papers with the words “ can- 
celled, the marriage never having taken place,” 
written by him across the face of it : — Held : though 
the bond was not invalidated, according to the true 
construction of the proviso the woman was not 
entitled as the cestui que trust of the bond. — 
Mitford V. Reynolds, Ex p. Pattlb, Ex p. 
India Co. (1848), 16 Sim. 130 ; 60 E. R. 8*^2. 

768. Evidence of — In hands of aBSiraees of 
bankrupt obligor.] — ^The production of a bond out 
of the hands of the assignees of bkpt., who was 
the principal obligor, in a cancelled state, is primd 


PART X. SECT. 7. 

m. What amounts to — Substitution 
of new bond — Agent's ad.]— In trover, 
the execution of a bond for the faithful 
performance of his dntios by a bank 
clerk was proved, but it was further 
proved that the cashier had returned 


it to deft, for the puruoso of being 
obliterated, the caiBhier thinking there 
was no impropriety in so doing, a 
new bond having been executed. No 
instruction was acted on by the 
cashier when he so delivered up the 
bond, but there was some evidence of 


asslvo acquiescence on the part, of the 
oard : — Held : the Jury were not 
Justified in finding that the bond had 
been cancelled. — B ank or Uppsh 
Canada v. Widmsb (1838), 2 O. 8. 
222.— CAN. 
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faeie evidence of ite having been cancelled with 
the consent of the obligee. — ^AiiSAGBR v. Olosb 
(1842), 10 M. & W. 670 ; 12 L. J. Ex. 60 ; 152 
E* E* 600. 

ArmoUdion : — ^Mentd. Heald v. Caroy (1862). 21 L. J. 0. P. 97. 

709. By order of court.] — Held : the Ot. of Q. B. 
had jurisdiction over a bond given by a trader 
under Judgments Act, 1838 (c. 110), s. 8, on an 
affidavit of debt filed in the Ot. of Bkpcy., & if the 
bond were satisfied, the Ot. of Q. B. woifid order 
it to be produced, so that it might be cancelled. — 
Wilson v. Fmm (1841), 10 L. J. Q. B. 292 ; 6 
Jut. 608. 


Sect. 8.~BT ALTERATION. 

770. What are material alterations — General 
rule.] — Wlieu any deed is altered in a point 
material, by pltf. himself, or by any stranger 
without the privity of the obligee, be it by inter- 
lineation, addition, erasing, or by drawing of a 
pen through a line, or through the midst of any 
material word, the deed thereby becomes void ; 
as if a bond is to be made to the imerifi for appear- 
ance, etc., in the bond the sherifi’s name is 
omitted, & after the delivery thereof his name is 
interlined, either by the obligee or a stranger, 
without his privity, the deed is void ; so if one 
makes a bond of £10 & after the scaling of it, 
another £10 is added, which makes it £20, the 
deed is void ; so if a bond is rased, by which the 
first word cannot be seen, or if it is drawn with 
a pen & ink through the word, although the first 
word is le^ble, yet the deed is void, & shall never 
make an issue, whether it was in any of these 
cases altered by the obligee himself, or by a 
stranger without his privity. So if the obligee 
himself alters the deed by any of these ways, 
although it is in words not material, yet the deed 
is void, but if a stranger, without his privity. 


alters the deed by any of these ways in any point 
not material, it shall not avoid the deed. — ^ftoor’s 
Case (1014), 11 Oo. Rep. 20 b. ; 77 E. R. 1177 
8tib nom. WiNCHOOMBE V. PiGOT, 2 Bulst. 240 
8vb nom* Winscombe v. Piogott, 1 Roll. Rep. 39 
avb nom. Anon., Moore, K. B, 836. 

Annoiotiona Oonsd. Aldona v. CJomweU (1868), L. K. 3 
Q. B. 673 ; Siillell v. Bank of England (1882), 9 Q. B. D. 
666 ; Crouton V. Expter, 119051 2 Ob. 465. BM. Maator 
V. Miller (1791), 4 Term Hep. 320 ; Banderson v, Symona 
(1819), 4 Moore, C. P. 42 ; Falmouth v. Boberts (1841), 
11 L. J. Ex. 180 ; Davidson «. Cooper (1843), 11 M. Sc W. 
778 ; MoUett e. Waokerbartb (1847), 6 C. B. 181 ; Ajgrioul- 
ture Cattle Insoe. v. Fltasgerald (1861), 16 Q. B. 432 ; 
Burobfleld v, Moore (1864), 3 E. & B. 683 ; Gardner v. 
Walsh (1866), 6 E. &; B. 83 ; Croookevrlt v. Fletcher 
(1867), 1 H. & N. 893 : Adsotta v. Hives (1863), 33 Bear. 
52. ttenta. MUlor V. Manw^arixw (1635), Cro. C3ar. 397 ; 
O>lton V. Qoodrldge (1776), 2 Wm. Bl. 1108 ; Collins v. 
Gwynne (1831), 6 Moo. Sc P. 276 ; Mason v, Bradley 
(1843), 11 M. & W. 590 ; Bank of Australasia v. Breillat 
(1847), 6 Moo. P. C. C. 152 ; Simona v. G. W. Ry. (1857), 
2 O. B. N. 8. 620 ; Ward v. Lumlej (I860), 24 J. P. 160 ; 
Robinson v. Mollett (1875), L. R. 7 H. L. 802 ; Bagot v. 
Chapman. [1907] 2 (Jh. 222 : Howatson v. Webb, [1908] 
1 Ch. 1 ; WUd V. Simpson. [1919] 2 K. B. 544. 


771. ••] — If a deed after execution 
be altered in a material place by the parties or a 
stranger, as by an insertion of the Christian name 
or addition of the obligor, or of a condition, though 
for the advantage of the obligor, he may plead 
non eat factum, & avoid the deed, but the obligee 
may afterwards have an action on the case against 
the person who made the alteration, & recover 
damages for the injury, although in suing upon 
the deed he was non-suited upon the issue “ that 
the alteration was not made after the sealing & 
delivery.” — Markham v. Conaston (1598), Cro. 
EUz. 620 ; 78 E. R. 866. 

Annotaiiom Raid. Weeks v. Maillardet (1811), 14. Bast, 

668 ; Mowbum v. Eaton (1869), 2U L. T. 449. Mentd. 

Hutchins tJ. Bcott (1837), 2 M. & W. 809 ; Hartley t>. 

Manson (1842), 4 Scott, N. R. 728. 

772. Erasure.] — If a bond is erased after 
sealing it is void. — Anon. (1551), Moore, K. B. 
10 ; 72 E. R. 404. 


7691. Jiy order of court — Where 
proper,] — The former treasurer of a 
municipality & his sureties sued on a 
bond given by them to secure the due 
performance of the offloe to compel a 
cancellation of the bond after the 
treasurershlp had come to an end & 
the accounts had been sottlod. The 
defence was that it uos Impossible to 
say that the audit covered all things 
Sc something might still be found 
which the treasurer had not accounted 
for : — Held : canoellatlou was usually 
ordered only in oases where there was 
actual danger of improper use to the 
injury of the party seeking cancella- 
tion ; here, there vras a possibility that 
the instrument had not fuldllod all its 
pumoses. Sc there was no right of 
action. — Shbwfelt v. Township of 
Kincardine (1916), 9 O. W. N. 237 ; 
36 O. L. R. 344.-- CAN. 

769 11 . Where freak aecuriiy 

taken.] — The owner of a steamboat 
sold ten shares in her, takiiw the bond 
of the vendee for a portion of the 
price. The vendee sold the same 
subject to this bond, Sc the shares were 
afterwards trauaferr^ in trust for the 
benefit of the original owner of the 
vessel, who stUl held the bond ; not- 
withstanding which proceedings were 
taken by him to enforce payment of 
the bona. The ot. restrainea further 
proceedings thereon, & ordered the 
bond to be delivered up to ho cancelled, 
with costs. — Thompson v. Wilkds 
(1866), 5 Gr. 694.— CAN. 

769 111 . drcumatancta negO' 

Hiring fraud.] — ^Where Comrs. of CMstoms 
had express^ a disinclination to enforce 
a bond given by a party who had been 
guilty of an iiifraotiou of an Act of 
ParUament lu oiroumstanoaf which 


negatived every presumption of fraud 
on his part. In an action on the bond : 
— Held: the bond was cancelled. — 
Brooking e. Byrne & Job (1818), 1 
Nnd. L. R. 132.— NFLD. 

769 iv. Deaih of obligee — 

Whether executor* a &maenl neceaaary .] — 
A debtor, resident In O., executed a 
mtge. bond upon land in C. in favour 
of N., w’ho was domiciled in E. N, 
died, & his exor. in E., after obtaining 
cession of the bond to himself, ceded 
it to the wile of debtor, who consented 
to the oanoellatlon of the bond, the 
land having been sold. At the time 
of N.’s death the bond was in B. 
Held : the Registrar of Deeds could 
not be ordered to cancel the bond 
without tlie consent of an exor. 
appointed or confirmed by letters of 
administration granted In the Colony. 
— Nrwdigatb V. Reoistrar of Deeds 
(1902), 19 S. C. 269 : 12 C. T. K. 434. 
— S. AF. 

769 V. Insufficiency of 

ei^ence .] — The ct. refused to decree 
oanoellatlon of a bond, for which, at 
the time of Its execution, no money 
passed ; on petitioner’s sole evidence 
against re8pt.’8 answering affidavit, 
stating that the bond was petitioner s 
free & voluntary act, done for past 
services, & advances of money. — 
Wybe V. Lambert (1865), 10 I, Ch. R. 
878.— IR. 

PART X. SECT. 8. 

770 i. Whai are material edterationa-- 
Oeneral rule.] — Any change in a bond 
which causes it to speak a different 
language in legfid effect, from that 
whmb it orifi^ally spoke, which 

tiie legal identity or character 


of the instrument either in its terms or 
the relation of the parties to it, is an 
alteration, which will invalidate it 
against all parties not consenting to 
the alteration. It is of no consequence 
wliotlier the alteration would be 
beneficial or detrimental to the party 
sought to be charged on the contract. 
— OOUR CaA^NDRA DaB V. I^RASANNA 
Kumar Chandra (1906), I. L. R. 33 
Calc. 812 ; 10 C. W. N. 788.— IND. 

772 i. Erasure of date.] — In an 

action against defts. as sureties on a 
bail-bond, the defence chiefly relied 
on was that the bond was vitiated by 
material alterations made therein after 
its execution. Sc by the erasure of the 
date mentioned for the appearance of 
deft., & the substitution of another 
date : — Held : the alleged alteration 
being noted in the attestation clause, 
the burden was upon defts. of showing 
that it was made subsequent to the 
execution of the bond. — W oodworth 
V. Dickie (1886), 7 R. & G. 90 ; 7 
O. L. T. 144 ; 14 S. C. R. 734.— CAN. 

o. Affixing aeal — Authority 

presumed.] — Defts. signed a hqnq 
at the request of T., who waS indebted 
to pltf. They Intended the document 
to DO their bond Sc It purported to be 
under seal, Sc It was sealed when handed 
by T. to pltf., but they swore that 
there were no seals upon It when they 
signed it. They did not say that they 
did not authorise T. to complete the 
document Sc make it what it was 
intended to be affixing seals: — HeUi: 
it should be presumed that defts. had 
authorised T. to affix the seals for 
them. Sc their defence of alteration of 
the bond failed. — ^P base v. Randolph 
(1911), 21 Mon. L. R. 368.--CAN. 
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Sec t. 8, — By alteration, Sects. 9, 10 11.] 

77d, Substitution of currency*] — B. was 

obliged in £100 to A. for the honesty of his son, 
an apprentice with A. A. erased ** pounds ** in 
the obligation, & put in “ marlcs ’* :—ffeld : by 
that the obligation was void. — ^Bi*ack v, Axlen 
(1600), Noy. 99 ; 74 E. B. 1066. 

Annoteaions .-~MenW. R. v, KnjRht & Burton (1698), 1 

Ld. Raym. 627 ; R. v. Ward (1726), 1 Bam. K. B. 10. 

774. Substitution of co-surety — Without 
consent of ^ first surety*] — One surety to an 
administration bond executed same on being 
assured that the other person named in it as co- 
surety would execute it. The latter refused to do 
so. The name of another surety was inserted in 
the bond, & that person executed it. The firat 
sui'ety did not assent to the alteration : — Held : 
the bond was void & must be cancelled. — In the 
Goode of CowABDiN (1901), 86 L. T. 261 ; 18 
T. L. B.. 220 ; 46 Sol. Jo. 163. 

775. Joint dc several bond— Addition of 
another obligor.]— In debt on a bond, deft, pleaded 
that at the time that he sealed & delivered the 
bond, there was a space left, wherein afterwar(^ 
the name of J. was put in, who also sealed & 
delivered it, supposing that the adding another 
obligor, bound jointly & severally with him, was 
an alteration material to avoid the bond ; — Held : 
the bond remained the same as to him, & he could 
not take advantage of the matter. — ZoucH r. 
Clay (1671), 1 Vent. 185 ; 2 Keb. 872, 881 ; 2 
Lev. 35 ; 86 E. B. 126. 

FpUd. Matsou v. Booth (1816), fl M. & S. 

223. Refd. Weeks v. MaiUardet (1811), 14 East, 568 ; 

Hartley v. Mawson (1842), 4 Scott, N. R. 728. 

Before acceptance by 
obligee.] — The addition of another obligor after 
a bond has been executed to the sheriff on the 
arrest of a person upon mesne process, but before 
the sheriff has accepted it, with the assent of the 
sheriff & the prior obligors, does not vacate the 
bond or make a new stamp necessary. — ^Matson 
V. Booth (1816), 6 M. & S. 223; 106 E. R. 
1033. 

Spicer v. Burgress (1834), 1 Or. M. & R. 

120 ; Hibblowhlte v. M'Morlno (1840), 6 M. dc W. 200. 

777. Substitution of co-obligor.]- 

In debt on a joint & several bond, the condition 
set out was for payment by deft. & A. & B. The 
^nd was given in evidence, &; was found to have 
been altered, H. having been substituted for B. 
in the condition : — Held : this was a fatal variance. 
—Adams v. Bateson (1829), 6 Bing. 110 ; 3 
Moo. & P. 339 ; 7 L. J. O. S. C. P. 251 ; 130 
E. B. 1222. 

*^7®* . Insertion of Christian name of 

one.] — ^A. & B, gave a joint & several bond, &; a 
wairant of attorney for jointly & severally con- 
fessii^ judgment thereon to C. for securing an 
annuity, payable by B. to C. After execution by 
A. & B., an omission of one of the Christian names 
of A. in the bodies of the instruments was dis- 
covered, & was supplied by interlineation by the 
attorney of the giantee, & the instruments so 
altered were re-executed by A., but not by B. 
A* was sued on the bond, pleaded the judgment, 
& defeated the action i—^Held : on motion by A., 
the ct. would not set aside the securities, because 
(1) he had assented to the alteration, & (2) he had 
recognised the validity of the judgment by pleading 
it. — Coke v. Brummell (1818), 8 Taunt. 439 ; 

2 Moore, C. P. 496 ; 129 El R. 463. 

779. Alteration of liability by one.] — 

Four persons, as sureties for a principal, executed 


a joint &; several bond of suretyship, by the terms 
of which the liability of two of them was limited 
to £60 each, A that of the other two to £26 each. 
One of those whose liability was limited to £60, 
after the other three had executed the bond, 
executed it himself, but added to his signature the 
words, “ £26 only.’* The obligee accepted the 
bond so executed without objection, A subse- 
(mently the principal became in default ; — Held : 
tne effect of the added words was to make a 
material alteration in the bond, so that the three 
first signatories were thereby discharged from 
their obligation, & as the last signatory only 
executed the bond as a joint A several bond, he 
also was not bound by it. — Ellesmere Brewery 
Co. V. Cooper, fl896] 1 Q. B. 75 ; 66 L. J. Q. B. 
173 ; 73 L. T. 667 ; 44 W. R. 254 ; 12 T. L. R. 
86 ; 40 Sol. Jo. 147 ; 1 Com. Cas. 210, D. C. 

Annotations: — Befd. National Provincial Bank of England 
V. Brackenbury 0006), 22 T. L. K. 797. lEentd. Re 
Denton*B Estate, Lioenses Insoe. Corpn. & Guaranteo 
Fund V. Denton, L10O3] 2 Ch. 670 ; S&ling v. Burdott, 
[1911] 2 Ch. 418. 

Joint A several bonds generally, see Part VI., 
Sect. 2, ante ; Sects. 10, 11, post 

780. Insertion of omitted correct amount.] 

— ^A bond was conditioned to pay £100 by six equal 
payments of £16 13«. id. on Oct. 3 in every year 
until the full sum of one pounds was paid. A 
stranger inserted the word “ hundred ” between 
“ one ” A “ pounds,^’ & pltf., on oyer craved, set 
it out as being “ until the full sum of £100 was 
paid”; — Held: (1) a fatal variance; (2) the 
sense being sufficiently manifest before the altera- 
tion, that the condition was for payment of £100 
by six yearly instalments of £16 13s. 4d., the 
insertion of the word ” hundred ” did not alter 
the sense, A was immaterial, A did not destroy the 
bond. — Waugh v. Bussell (1814), 6 Taunt. 707 ; 
1 Marsh, 311 ; 128 E. R. 868. 

Aif^talwns : — Apld. Coles v. Hulme (1828), 8 B. A C. 568. 
Consd. Lovetod v. Knight (1828), 3 C. A P. 106. Mentd. 
Haudford v. Palmer (l820), 5 Moore, C. P. 74 ; Snell v. 
SneU (1826), 4 B. A C. 741. 

781. Insertion of name A sum — ^By 

agent.] — ^A. wanting to borrow £400, or so much of 
it as ms credit should be able to raise, executed a 
bond, with blanks for the name A sum, A sent an 
agent to raise money on the bond. B. lent £200 
on it, A the agent filled up the blanks with that 
sum A B.’s name, A delivered the bond to him ; — 
Held: it was a good deed. — Tbxira v. Evans 
(1788-1794), cited in 1 Anst. at p. 228 ; 146 E. R. 
864, N.P. 


Annotations : — Consd. Hibblewhlte v. M'Morlno (1840), 6 
M. A W. 200. Bold. Master v. Miller (1794), 1 Anst. 225 ; 
Davidson v. Cooper (1844), 13 M. A W. 343 ; Tayler v. 
Groat Indian Peninsular Ry. Co. (1859), 28 L. J. Ch. 285 ; 
Re North British Australasian Co., Rx p. Swan (I860), 7 
C. B. N. S. 400 ; Swan v. North British Australasian Co. 
(1861), 31 L. J. Ex. 426. 


782. Date in collateral Indenture — After 

execution of bond.] — Debt on bond against A., who 
pleaded that the condition of the bond was that 
if he performed all the covenants contained within 
a pair of indentures, by which D, sold to S. cert^n 
trees growing, A covenanted to cut iheia down 
before Aug. 7, 1684, their, etc., A showed that 
after the sealing A delivery, pltf. caused A pro- 
cured .T., to erase the indenture. A of 1684 to make 
it 1 686 ; — Held : the indenture did not become 
void, for the erasure was in an immaterial place, 
A was to the advantage of deft., A if the indenture 
had become void, the obligation had been single 
A without defeasance. — Darcy (Lord) A Sharpe’s 
Case (1584), 1 Leon. 282 ; 74 E, B. 267. 


Annotations : — Retd. Sanderson v, Symonds (1819), 1 

Brod. A 426 : Aldous v, Cornwell (1868), L. R. 3 Q. B. 
573. Mesid. Parker v. Kett (1701), 12 Mod. Rep. 406. 
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788. Efleot of altontloii — ^InterUaeatton otter 
exeeutton — ^Relief In equity.] — bond, which was 
void at law by reason of an interlineation of £50 
after execution : — Held : good in equity for the 
money really secured thereby, but only as a simple 
contract debt. — ^A nok. (1726), 2 Eq. Cas. Abr. 
286 ; 22 E. B. 241, L. C. 

784. Pleading alteration — Addition to condi- 
tion.] — ^A plea, to debt on bond, that after its 
execution a material addition was made to the 
condition thereof : — Held : bad, for not stating 
that the addition was made in writing to the con> 
dition itself. — Harden v, Clifton (1841), 1 Q. B. 
522 ; 1 Gal. & Dav. 22 ; 10 L. J. Q. B. 159 ; 6 
Jur. 902 ; 113 E. R. 1232. 

JnnoiaHan : — Mentd. Milner v, Jordan (1846), 8 Q. B. 015. 


Sect. 9.— BY OPERATION OF LAW. 

785. Merger in Judgment — ^Proof of satisfaction.] 

— Deft, entered into a bond with pltf . Afterwards 
he gave pltf. a judgment for his debt : — Held : 
in point of law the bond did transire in rem judica- 
tarn, but failing proof of satisfaction of the judg- 
ment must pay £100 on the bond with damages. — 
Tryon V. Mitchel (1030), 1 Rep. Oh. 107 ; 21 
E. B. 621. 

786. New bond in satisfaction of Judgment on 
bond.] — T. & pltf. were obligors of a bond for £200 
conditioned for payment of £100, on which an 
action was brought & judgment recovered. After- 
wards T. entered into a new bond for £200 con- 
ditioned for payment of £110 at another day in 
satisfaction of the judgment : — Held : this was not 
sufficient to avoid the judgment. — Lutterpord v. 
Le Mayhe (1020), Oro. Jac. 579 ; 79 E. R. 495. 

787. Act Of pardon — Bond for submission to 
church.] — Debt on a bond given in 1093 to a bishop 
for submission to the church x—Qu, : whether a 
general Act of Pardon since that date, which took 
away the offence excommunication, did not like- 
wise discharge the bond. — Durham (Bp.) v. Ladler 
(1703), 0 Mod. Rep. 71 ; 87 E. R, 830. 

Discharge by making obligor executor.] — See 

ExECUTORnS & Administrators. 


Sect. 10.— BY CO-OBUGEES. 

788. Release of several debts by one — Whether 
discharge of Joint bond.] — ^A release by one of two 
obligees to a bond of all actions & suits that he 
had against the obligor upon his own account does 
not necessarily amount to a discharge of the bond. 
— Nokes V. (1069), 1 Vent. 35 ; 86 E. R. 25. 

780. Release of Joint debt by one — ^Absence of 
fraud.] — ^A release by one of two joint obligees of 
a bond will not be set aside, except upon a very 
strong case of fraud. 

J. & M., co-exors., lent money belonging to 
testator’s estate to H., who gave them a bond for 
the amount. J. subsequently commenced an 
action making M. co.-pltf. upon the bond. After 
the action M. gave a release to H., who pleaded it 
as a defence. J. moved to set aside the plea A to 
have the release delivered up to be cancelled ; — 


Held : in the absence of evidence of fraud the 
instrument must have its legal effect. — Jones v* 
Herbert (1817), 7 Taunt. 421 ; 129 B. R. 108. 
*4nnotetton« Reid. Arton v. Booth (1820), 4 Moore, C. P. 
192 ; Herbert v. Ptoott (1834), 2 Cr. & M. 384 ; Crook v. 
Stephen (1839), 6 Bing. N. C. 688. Mentd. Gibson r. 
Winter (1833), 6 B, & Ad. 96. 

790. Cancellation by one.] — Be Smith, Ex p. 
Smith, No. 801, post 


Sect. 11.— OF C04>BL1G0RS. 

791. Bound Jointly — Judgment against one.] — 

To debt on bond against one obligor a plea of 
judgment recovered against the other is bad, for 
a co-obligor cannot plead anything but satis- 
faction. — Dyke v. Mercer (1684), 2 Show. 394 ; 
89 E. R. 1002. 

Annotatwn : — Consd. Clerk v. Withers (1704), 2 Ld, Rayai. 

1072. 

792. Agreement with one — ^For Increase of 

interest.] — Heath v. Percival, No. 738, ante, 

798. Release of one — Whether co-obllgor 

released.] — A release to one obligor, is a release to 
both in equity as well as at law. — Bower v, 
SWADLIN (1738), 1 Atk. 204 ; 26 E. R. 188, D. 0. 
Annotation : — Mentd. Erving v. Potors (1790), 3 Tonu Rep. 

685. 

794. Bond executed after 

release.] — ^A release to one of two obligors shall not 
discharge the other, if he sealed the bond after the 
release was given. — Mannings v, Townsend 
(1589), Cro. Eliz. 161 ; 78 E. R. 419. 

795 , Remedy reserved against 

co-obllgor.] — In debt on bond deft, showed that 
he was bound with D. & that the obligee had 
released D. from all actions, writings obligatory, 
etc., provided that such release should not preju- 
dice the obligee but he should have his remedy 
against deft. : — Held : the proviso was void. — 
Everard V, Herne (1668), Litt. 190 ; 124 E. R. 
202. 

Annotation: — Reid. Owen v. Homan (1851), 3 Mac. & O. 

378. 

799 , ,] — Pltf., the obligee 

in a bond, given by two joint obligors, executed a 
release to one, &, having brought an action on the 
bond against deft,, the co-obligor, he pleaded such 
release in bar. Pltf. replied that the release was 
given with an undertaking on the part of deft., 
that such release should not operate in his dis- 
charge : — Held : pltf. could not by a parol aver- 
ment vary the instrument under seal, which being 
the release of an entire demand, would operate as a 
release to deft. — Cocks v, Nash (18,32), 9 Bing. 341 ; 
2 Moo. & S. 434 ; 2 L. J. 0. P. 17 ; 131 E. R. 643 ; 
subsequent proceedings (1833), 9 Bing. 723 ; (1834), 
4 Moo. & S. 102. 

Annotation: — Mentd. Teede v, Johnson (1856), 11 Exoh. 

840. 

797. Bequest of debt to one — ^Death of 

legatee In lifetime of testotor.] — ^A bequest by the 
obligee to one of joint obligors, of a debt duo on the 
bond, in the following terms : — “ I i*emit & forgive 
to T., £600 which he stands indebted to me on his 
bond, & I dii*ect tlie bond to be delivered up to 
him, and cancelled,” is merely a ijersonal legacy to 
T., & lapses by his death in the lifetime of testator. 


p. Effect of aUeration — Filling «« 
blanh^ Absence of obligor ,] — ^A hlank 
having been left in a bond, which was 
afterwards filled up with the consent 
of the obligor, although not In his 
presence, was held no varianoe on non 
est factum , — Leonard v , Merritt 
(1880), 1 Dra. 199.— CAN, 


who has executed a bond cannot be 
bound by an alteration made in his 
absence by his verbal direction. — 
Martin v . Hannino (1860), 26 U. C. R. 
80.— CAN. 

r, 8. P, R. V. MoiJXiY (1866), 5 
Nfid. L. R. 127.— NFLD. 

s. Where fraudulent,]— E 


orson who had a bond executed In his 
aivour by one of three brothers forged 
he signatures of t!io other two brothers 
0 the bond : — Held : a material 
Iteration in a bond is, if frandnlontly 
lado, suindent to render the bond 
oid. — G oqun CnuNDBR Guosk e. 
iHURONIDHUtt Mundul (1881), I. L. R. 

Calo. 016 ; 9 C. L. R. 267.— IND. 
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Sect. 11« — Of co^dbligora. Sect 12 « Part XI.] 

for, notwithstanding the terms in which it is 
bequeathed, such a bequest does not operate by way 
of equitable release, or as an extinguishment of the 
debt, & the surviving co-obligor, & the representa- 
tives of the deceased legatee, are not discharged 
from payment of the money due on the bond. — 
IzoN V. Butler (1816), 2 Price, 34 ; 146 B. R. 13. 

Annotation : — ^Mentd. A.-G. v. Holbrook (1823), 12 Prico, 

407. 

798. Two sued — Release of third.] — 

Where in the condition of a money bond it appears 
that three persons are to repay the money advanced 
absolutely, Sc two of them are sued on the bond, 
they cannot plead that they were only sureties 
for the third, whose representative had been dis- 
charged by a release from the obligee. — ^Ashbee 
V. PiDDUCK (1836), 1 M. & W. 664 ; 2 Gale, 116 ; 
Tyr. & Gr. 1016 ; 5 L. J . Ex. 251 ; 150 E. R. 659. 

Annotation: — Mentd. Husband v. Daria (1851), 10 C. B. 

645. 

790. Bound Jointly Sc severally — Seals of some 
destroyed — ^Laches of obligee.]—- Deft.^s testator 
was bound in a bond with two others jointly Sc 
severally. The seals of the two others were eaten 
by mice Sc rats. In an action of debt against deft, 
alone on the bond ; — Senible : judgment ought to 
be given to deft., on the ground that the absence of 
the seals of all parties was an act or laches of the 
obligees. — ^Bayly v, Garpord (1641), March, 
126 ; 82 E. R. 441. 

800. .] — Seaton v, Henson, No. 

762, ante. 

Seal of one destroyed — ^By one oo- 
obllgee.] — In 1808, J. Sc his brother, R., executed 
a joint Sc several bond for securing £3,000 to 
certain other members of the family. R. died in 
1817, & the bond was cancelled as to him, by 
removing his seal Sc obliterating his name. J. 
became bkpt. Sc the sole sxirviving obligee, who 
had never given his consent to the cancellation, 
sought to prove in the bkpcy. : — Held : in the 
circumstances, the cancellation or mutilation of 
the bond, as to the execution of the bond by R., 
did nob affect the right of proof against bkpt.’s 
estate. — JRe Smith, JRx p. Smith (1843), 3 

Mont. D. Sc De G. 378 ; 1 L. T. O, S. 466 ; 7 Jur. 
864. 

802. Discontinuance of action against 

one.]— <?M. ; whether a retraxii entered in an action 
of debt on bond against one of two joint Sc several 
obligors could be pleaded in bar to a second action 
on the same bond. — Dennis v. Payn (1639), 
Cro. Car. 551 ; March, 95 ; 79 E. R. 1074 ; fnib 
nom. Denys v. Paine, W. Jo. 461. 

$03, Execution against one,] — ^Where two 

are bound in £100 to J. jointly Sc severally, re- 
covery Sc execution against one is no bar against 
the other, for execution is not any satisfaction of 
the £100 demanded. — Broome v, Wooton (1606), 
Yelv. 67 ; 80 E. R. 47 ; nom. Brown v. 
Wootton, Cro. Jac. 73 ; Moore, K. B. 762. 
Annotations: — Oonsd. Leohmei’e v. Fletcher (1833), 1 


Cr. Sc M. 638 ; Btiokland Johnson (1854), 16 C. B. 145. 

foUd. Brlnsmead v, Harrison (1872), L. R. 7 0. P. 547. 

RM. King V. Hoar (1844), 13 M. Sc W. 494. Mentd. 

Greenlands o. Wllmshurst Sc London Assoon. tor Protection 

of Trade. [1918] 8 K. B. 507. 

804. Sc escape therefrom.]^ — ^The 

escape from execution of one of two joint Sc several 
obligors does not discharge the debt, but an action 
lies against the other. — ^Pendavis v, Kensham 
(1619), Cro. Jac. 631 ; 79 E. R. 456. 

805. .] — ^If one obligor be in 

execution Sc the sheriff suffer him to escape, the 
obligee may sue the other obligor, notwithstanding 
he has remedy against the sheriff. — ^Whtteaorbs v. 
Hamkinson (1627), Cro. Oar. 75 ; 79 E. R. 666. 
ArmotoHons : — Consd. Loohmere v. Fletcher (1838), 3 T^. 

460. IMd. Goodman v. Chase (1818), 1 B. & Aid. 897 ; 

Blyth V. Fladi^te (1890), 39 W. R. 422. Mentd. Tonkin 

V. Croker (1703), 2 Ld. Raym. 860. 

808. Sc discharge therefrom.] — 

Three parties having given a joint Sc separate bond 
were sued jointlv, Sc a joint judgment obtained 
against them. One was taken in execution, but 
discharged out of custody by consent of pltf., on 
giving a promissory note for a portion of the debt ; 
— Held : the other defts. could not be taken in 
execution under the judgment, the discharge of one 
operating as a release k) the others. — ^Philtjps v. 
Jones, Davis (1846), 6 L. T. O. S. 414. 

807. Deed poll release of one — Breaches 

before execution of.] — ^A. Sc B. entered into a joint 
& several bond, B. Deing surety for A. Alter the 
accruing of the cause of action the obligees, 
without the priority or consent of B., by deed poll 
released A. from his liability, with a proviso tmat 
such release should not extend to release any other 

arty to the bond. In an action against B. on the 
ond : — Held : the obligees were not precluded 
from suing deft, in respect of breaches accruing 
before the execution of the deed poll. — Price v. 
Barker (1856), 4 E. & B. 760 ; 24 L. J. Q. B. 130 ; 
25 L. T. O. S. 61 ; 1 Jur. N. S. 775 ; 3 0. L. R. 
927 ; 119 E. R. 281. 

Annotations :---CojXBd, Duck v. Mayeu, [1892] 2 Q. B. 511. 

Befd. Bailey v. Edwards (1864), 4 B. 5: 8. 761 ; Bateson 

V. Gosling (1871), L. R. 7 C- P. 9. 

808. Composition from one.] — Wilson v, 

Lloyd, No. 739, ante. 

809. .] — Cragoe V. Jones, No. 743, 

ante. 

Covenant not to sue.] — See Sect. 6, sub- 
sect. 2, ante, 

Alteration.] — See Sect. 8, ante. 

Liability on Joint Sc several bonds.] — Sec Part 
VI., Sect. 2, ante. 


Sect. 12.— OTHER CASES. 

810. Lessee to pay annuity during term — 
Surrender of lease.] — Where the lessee of a term 
entered into an obhgation to the lessor to pay an 
annuity during the term to a third person : — Held : 
the surrender of the term to the lessor did not 
discharge the annuity, Sc the lessee’s failiu*e to pay 
it was a forfeiture of the obligation, for if he had 


PART X. SECT. 11. 

798 i. Bound jointlv — Some 
Fresh bond from res^— Whether latter 
reteoaed.]— Where an obligee sues some 
of the persons Jointly liable to him 
under a bond, & takes another bond 
from the rest for what he considers to 
be their share of the debt, he does not 
discharge the latter from their liability 
to contribute aooording to the shares 
in which they are liable among them* 
selves, nor does his transaction with 
them destroy the Joint liability. — 
Shushse Mohun Pal Chowdhuy v. 


Ram Koomar Koondoo (1874), 22 
W. R. 193.— IND. 

808 i. Bound jointly severally — 

Judament ayainst all — Release of ofie ,] — 
A. & B. executed their Joint Sc several 
bonds. Sc Judgment was marked on each 
bond separately. Subsequently the 
Judgment creditors released the lands of 
A., : — Held : the release of A. did not 
release B . — Re Gervais’ Estate, 
[1908] 1 1. R. 172.— IR. 

t. Raiment by stranger — Retease 

of some .] — Six oo-obligants were 


Jointly Sc severally bound in a bond for 
£10,000, to a bank ; three of them paid 
up £1,600 ; a stranger to the bond paid 
up the balance, took an assignation 
to the bond. Sc refused to accept full 
payment of that balance from the 

S arties, who had paid £1,500, Sc grant 
lem an assignation of the bond : — 
Held: barred from claiming against the 
first three obligants, in so far as he had 
thereby out oil their right of relief. — 
GILMOCB V. FlKNlB (1882), 11 8h. 
(Ot. of Sees.) 198.— SOOT. 
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not made the surrender he might have enjoyed the 
property until the end of the term, & by his own 
act the lease was determined. — Forth v. Hol- 
BOROUQH (1604), Poph. 39 ; 79 E. R. 1168. 

811. Covenants of lease — ^Determination of rent.] 
— bond to perform the covenants in a lease is 
defeated by the determination of the rent. — Drub 
V, Bailib (1676), 1 Freem. E. B. 402 ; 80 E. R. 
200. 

812. Notice— Fidelity bond.] — The obligor of a 
bond conditioned for the faithful service of A. 
whilst m the employ of B. cannot discharge himself 
by ^vlng notice, that after a certain period he 
will be no longer answerable ; nor can the personal 
representative of the obligor discharge himself 
by such notice. — Cai.vbrt v. Gordon (1828), 7 
B. A C. 809 ; Dan. & li. 173 ; 3 Man. & Ry. K. B. 
124 ; 7 L. J. O. S. K. B. 77 ; 108 E. R. 926. 
Annotations: — Consd. Lloyd’s v. Harper (1880), 16 Oh. D. 

290 ; Re Grace, Balfour v. Greuze, [l002] 1 Ch. 733. Mentd. 

Kiu^ford V, Dutton (1850), 1 L. M. &; P. 479. 

818. Giving time — ^Principal & surety — ^Award.] 

— To an action on a replevin bond, entered into by 
the tenant & two sureties, upon a distress for rent, 
the sureties pleaded that the replevin suit, whilst 
pending, was referred to an arbitrator, without 
any notice to or consent of the sureties, that, after 
enlar^ng the time, he made his award, & that the 
sureties were thereby discharged from their 
obligations : — Held : the plea was bad, as the 
facts therein stated could not be pleaded as a bar 


to the action, as they amounted to a part discharge 
only, & the only plea of discharge from the per- 
formance of the condition of the replevin bond 
would be a plea of a discharge by a writing under 
seal. — ^Aldridoe v. Harper (1833), 10 Bing. 118 ; 
3 Moo. & S. 618 ; 2 L. .T. 0. P. 274 ; 131 E. R. 
860. 

f, further. Guarantee. 

814. Presumption — ^Bond In obligor’s possession 
at death.]— In 1852 the trustees of a marriage 
settlement, on the written consent of the wife, 
lent the trust fund in cash to the husband on the 
security of his bond in a penal sum, conditioned for 
repayment to the trustws of the sum advanced 
with interest at 4 per cent, per annum six months 
after date. The husband died in 1896. At lus 
death the bond was found in his possession. He 
never, either during his wife’s lifetime or after- 
wards, paid any interest on the bond or gave any 
written acknowledgment of his indebtedness imder 
it : — Held : no presumption of discharge of the 
bond arose from the mere fact of its being in the 
obligor’s possession at his death. — Re Dixon, 
Heynes V. Dixon, [1900 J 2 Oh. 561 ; 69 L. J. Ch. 
609 ; 83 L. T. 129 ; 48 W. R. 665 ; 44 Sol. .To. 
515, C. A. 

Annoiaiion : — ^Mentd. Re Drax, SavUo v. Drax, [1903] 1 Ch. 

781. 

Making obligor executor .] — See Executors & 
Administrators. 
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816. Relief — Concurrent Jurisdiction.] — Though 
a ct. of law will permit pltf. to declare upon a lost 
bond, that does not oust the concurrent juris- 
diction of the Ct. of Equity. — ^Atkinson %u 
Leonard (1791), 3 Bro. C. C. 218 ; 29 E. 11. 499, 
L. C. 

Annotaiimis : — Consd. Toulmln r. Price (1800), 6 Ves. 236. 
Reid. Wriffht V. Maidatone (1855), 1 K. &: J. 701. Mentd. 
Russell V. AsJiby (1799), 5 Ves. 90 ; Bromley v. Holland 

B , 7 Ves. 3 ; Kt^jhes v. Lauoe (1802), 7 Vos^ 417 ; 

en V. Hoffors (1812), 1 Ves. & B. 129 ; Stewart v. 
Graham (1815), 10 Ves. 313. 

816. Affidavit of loss — Oiler of 

Indemnity.] — No relief will be granted in equity on a 
lost instrument, where there is no affldatdt of the 
loss, & no offer of indemnity. As to an action on 
a lost bond, the practice of cts. of law in dispensing 
with proferi has not destroyed or affected the 
ancient & acknowledged jurisdiction of cts. of 
equity. — Watj^sley v. Child (1749), 1 Ves. Sen. 
341 ; 27 E. R, 1070, L. G. 

Annotations : — Reid. Mossop v. Eadon (1810), 16 Ves. 430 ; 
Cookell V. Bridgoman (1841), 4 Bcav. 499 ; Wright e. 
Maidstone (1855), 1 K. & J. 701. Mentd. Grant v. Vaughan 
(1764), 1 Wm. Bl. 486. 


817. Principal & surety — ^Remedy against 
surety.] — The obligee of a bond given by principal 
& surety to secure a loan, has a remedy against the 
surety in equity, though the bond be lost, for having 
paried with his money there is good consideration 
for the bond. Qw. .* whether if the obligee of a 
voluntary bond lose it, he has a remedy against the 
obligor in equity. — Underwood v, Staney (1666), 
1 Cas. in Ch. 77 ; 22 E. R. 703, L. C. 

-.] — If A. be bound in a 
bond for payment of money, & B. bo bound with 
him as his surety only, & the bond happens to be 
lost, equity will set up the bond, as well against the 
surety, as against the principal, because the bond 
was once a legal charge against both. — Sheffield 
V. CASTI.ETON (Lord) (1700), 1 Eq. Cas. Abr. 93 ; 
21 E. R. 904. 

gl 9 , Principal out of Jurisdic- 

tion.] — Relief will be granted upon a lost bond 
against sureties, the principal being out of the 
jurisdiction, upon pltf. giving an indemnity against 
demands by himself, or persons claiming under him, 
by virtue of the bond, Sc such costs, damages, ^ 


PART X. SECT. 12. 


a. Performance of work — Sub- 
stihdion of fresh agreetnent .] — When tlio 
obligor in a bond agrees, if required by 
the obligee, to perform certain work, 
subsequently, by agreement botwoou 
the obligor Sc the obligee, an absolute 
obligation to do the work is substituted, 
Uie effect of the latter agreement is to 
disoborge the obligation created by the 
bond.— Ottawa Oorpn. v. Ottawa 
Elbotrio Stbket Ry. Go. (1901), 1 
O. L. R. 377 ; 21 O. L. T. 289.— CAN. 


b. Whether leuacy soHefacUon ,] — 
On a bond made by deceased parents 
were made from time to time oy the 
a^nlnistrato^ but the bond was never 
fully paid. The obligee signed a quit- 


claim deed to the administrator reciting 
that fidl debts due by deceased wore 
paid. The administrator died leaving 
a legacy to the obligee, who filed a 
claim against the administrator’s estate 
for the balance due on the bond : — 
Held : the legacy was not given in 
satisfaction of the bond. Sc the claim 
was allowed on bond for amount unpaid 
Sc Interest from the date when tlie claim 
was filed.— i?€! Dam; (1911). 20 O. W. R. 
646 ; 8 O. W. N. 329.— CAN. 

0 . .] — ^A father, upon his 

daughter’s marriage, executed, to hw 
intended husband, his bond, oond^ 
tloned to pay £800 by Instalments, Sc 
afterwards b^ueathed £800 to her :— 
Held: this legacy was not a satis- 


faction of the debt due to her husband. 
— Hall <>. Hiijl (1841), 4 I. Eq. R. 27 ; 
1 Dr. Sc War. 94 ; 1 Con. & Law. 120. — 

IR. 


PART XI. 


d. Relief— In The Juris- 

ction of equity in the case of lost 
mds exists also in the case of 
istroyed bonds. — Frontknac County 


e. Seal tom off by obligor — 
Trover A — Trover may bo maintained 
against the obligor of a bond who bas 
tom off the seal, & damage recovered 
him to the amount of the 
—Bank op Upper Canada e. 
(1832), 2 O. S. 266. — CAN. 


against 

penalty.- 

WIDMER 



Part XII. — ^Actions on Bonds. 



226 ; 68 L. T. 64 ; 36 W. B. 460 ; 3 T. L. B. 760, 
0. A. 

Annotation: — ^Xentd. Kobertson v. WlUmott (1909), 25 

T^. L. R. 681. 

829. Joint & several obligees — Separate actions.! 

— Several actions will not lie on a joint ^ several 
bond. — SPENcm v, Dubant (1088), 1 Show. 8 ; 
Comb. 116 ; 89 E. B. 413. 

Annotation : — ^Befd. Johnson v, Wilson (1741X WiUos, 248. 

880. Changing obliges — Master & Fellows of 
college.] — bond to llr. C., the Master, Fellows, 
& Scholars, etc., of Sussex & Sidney College, 
aolvendum to the Master, Fellows, Scholars, is a 
bond taken in their corporate capacity, so that 
an action will lie upon it at the suit of the Master. 
Fellows, & Scholars notwithstanding the death of 
the Master, Dr. C. — Sussex & Siuney Coixeqe 
(Master) v. Davenport (1747), 1 Wils. 184 ; 
96 E. B. 663. 

See, further. Corporations. 

g 31 . Partnership — Members at time of 

execution.] — ^An action may be maintained upon 
a bond expressed to be payable to a mercantile 
lirm, by the persons who actually constituted the 
firm when the bond was executed. — M oixeb v. 
Lambert (1810), 2 Camp. 648, N. P. 

See, further. Partnership. 

882, Trustees of company.] — A bond 

given to trustees to secure the faithful services of 
a clerk to an insurance co. which is no corpn., 
may be put in suit by the trustees for a breach 
of faithful service by the clerk committed at any 
time during his continuance in the service of the 
actual existing body of persons carrying on the 
same business tmder the same name, notwithstand- 
ing any intermediate change of the original 
holders of the shares by death or transfer, the 
intention of the parties to the instrument being 
apparent to contract for such service to be per- 
formed to the co. as a fluctuating body, & the 
intervention of the trustees removing all legal & 
technical difficulties to such a contract made 
with, or suit instituted by, the co. themselves as 
a natural body. — Metcalf v. Bruin (1810), 12 
East, 400 ; 104 E. B. 150. 

Annotationa : — Distd. Leadley v. Evans (1824), 2 Bing. 32. 

Reid. Backhouse t<. Hall (1850), G B. & 8. 507. 

See, further. Companies. 

833. Treasurer of friendly society^Bond 

to previous treasurer.] — Declaration by B., a 
treasurer of a friendly society, on a bond to A., 
then being treasurer. Plea, non eat factum. The 
bond given in evidence was to A., without stating 
him to be treasurer to the society : — Held : B. 
was entitled to recover. — Cartridge v. Griffiths 
(1817), 1 B. & Aid. 67 ; 106 E. R. 21. 

See, further. Friendly Societies. 

834. Overseers of poor — Bond to previous 

overseers.] — Held : under 64 Geo. 3, c. 170, s. 8, 
an action on a bond, given to the overseers to 
indemnify the parish against the expense of an 
illegitimate child, must be brought in the names 
of overseers in office at the time of commencing 
the action, though they might not be the overseers 
to whom the bond was given. — ^Addey v. Woolley 


(1819), 3 Moore, C. P. 21 
662. 


; 8 Taunt. 691 ; 129 E. B. 


.--Efid. Graves v. Colby (1838), 9 Ad. & El. 

366. Mentd. Timms v. Williams (1842), 3 Q. B. 413, 

836. Board of guardians — Action by 

treasurer.] — ^An Act of Parliament, after appointing 
a number of persons guardians of the poor of a 
parish, & declaring that seven should be a quorum, 
enacted that the guardians should sue & be sued 
in the name of their treasmer, & that no action 
that might be brought by them or any of them in 
the name of the treasurer, should abate, etc, A 
bond for the due performance of a poor rate 
collector’s duties having been executed to seven 
of the guardians : — Held : an action upon the 
bond was well brought in the name of the treasurer. 
— Kingspord V. Dutton (1850), 1 L. M. P. 470. 

886 . A8signno6.] — Held : an assignee of a bond, 
who could not bring an action in his own name, 
could apply to a ct. of equity to be paid the 
principal & interest, without praying a circuity, 
%,e., that a trustee might bring an action at law. — 
Scott v. Ellers (1754), 3 Keny. Ch. 95 ; 96 E. K. 
1320, L. C. 


887. .] — ^Where a bond has been given to 

secure money advanced to a co. under & in 
pursuance of Co.’s Clauses Consolidation Act, 
1845 (c. 16), & the bond is subsequently trans- 
ferred by the obligee, an action to recover the 
amoimt due thereon may be brought in the name 
of the transferee. — Vertue v. East Anglian 
Bys. Co. (1850), 5 Exch. 280 ; 1 L. M. &. P. 302 ; 
6 By. & Can. Cas. 252 ; 19 L. J. Ex. 235 ; 155 
E. R. 120 ; aub nom. Mills v. East Anglian 
By. Co., 15 L. T. O. S, 116. 

Corporation.] — See Corporations. 


Sub-sect, 2, — Defendants. 

838. Joint bond — General rule — Joinder of all.] 

— Two were bound in an obligation & quilibd 
eorum conjunctim, & an action was brought 
against one alone ; — Held : it was not maintain- 
able, by reason of the word conjunctim. — WiGiJT- 
MAN V. C’hartman (1588), Gouldsb. 83 ; 75 E. R. 
1011. 

839. .] — Where two are jointly 

bound in a bond neither can say that the bond is 
not his deed, but either may plead in abatement 
the non-joinder of his co-obligor. — ^Whelpdalb’s 
Case (1604), 5 Co. Rep. 119 a. ; 77 E. R. 239. 

Annotations : — Apld. Evans v. Lewis (1794), 1 Wms. Saund. 
291. ]Md. Cnappol v. Vaughan (1669), i Sid. 420 ; 
Boson V. Saudford (1090), 1 Show. 101 ; Ck)llins i\ Blantom 
(1707), 2 Wlla. 341 ; Abbot r. Smith (1774), 2 Wm. Bl. 
947 ; Richards v. Heather (1817), 1 B. & Aid. 29. Mentd. 
Winohoombe v. Plgot (1614), 2 Bulst. 246 ; Lyn v. Wvn 
(1665), O. Bridg. 122 ; Prigg v. Adams (1692), 2 Salk. 
674 ; Thompson v. Leooh (1697), 1 Ld. Uaym. 313 ; 
Wankford v. Wankford (1702), 1 Salk. 299 ; Colton r. 
Goodridge (1776), 2 Wm. Bl. 1108 ; Edwards v. Brown 
(1831), 1 Cr. & J. 307 ; HUl v. Manchester & SaUord 
Water Works Co. (1833), 5 B. & Ad. 866: Ward t?. 
Lumloy (1860), 24 J. P. 160 ; Latter v. White (1870), 
L. R. 6 Q. B. 622 ; David v. Sabin, [1893] 1 Ch. 623. 

840. .] — If one obligor alone 

be sued on a joint bond, he cannot take advantage 


m. Chanaino obliyee — Lieutenant- 
Governor — Successor in offlee .] — Where 
pltf. declared In debt as “ Gov, -Gen. 
of O. & Judge of the ot. of probate in 
U. C.,'* on a bond made by delta, to 
** J. C„ at the time of the execution 
thereof being Lieut.*Gov. of U. O., & 

n ot the ot. of probate therein, 6c 
Buooessor in office,** & assigned 
as a breach the nonpayment of the 
penalty to the said “ J. O., or any other 
person or persons whatever,** whereby 
an action had acx^rued to pltf. as 

J. — VOL. VIl. 


“ Gov.-Qen., & judgo of the ct. of 
probate, 6c successor of J. O.,** the 
aoolaration was lield bad for not 
showing where or when pltf. became the 
successor of J. C., & for averring that 
the action had accrued to pltf. as 
“Gov.-Gen. 6c Judge of the ct. of 

S rebate.** — Baqotc. McKenzie (1843), 
O. S. 680.-~OAN. 

8831 . Treasurer — Bond to pre- 

vious treasurer .] — ^A bond & warrant 
of attorney given to A., treasurer of. 


etc.. Sc his successors contained a 
release ot errors. A succeeding 
treasurer sought to enter judgment on 
it : — Held : pltf. being acting treasurer 
was enfitlod to enter Judgment. — 
WKS^fROpp v. M*Euooi*r (1842), 
Jebb & B. 211.— IR. 

836 i. — The exor. of the 

assignee of a bond may bring an action 
upon it. — Scribner v. Gibbon (1358), 
4 All. 182.— CAN. 



Bohds. 


Sect, 1, — Parties: Sub-sect 2. Sects, 2 dh S: 
sect L] 

of it on non esi factum, but must plead the matter 
in abatement. — S tead v. Moon (1006), Cro. Jac. 
152 ; 79 B. R. 133. 

Armotaticn BeM. Abbot v. Smith (1774), 2 Wm. BI. 947. 

841. J — It in debt on bond it 

appears upon oyer that another person is mentioned 
in the bond to be bound jointly with deft., he 
must not demur, but plead in abatement, that the 
other person sealed the bond and is stUl alive. — 
Oabbll V. Vatohan (1609), 1 Saund. 291 ; 1 Vent. 
34 ; 2 £eb. 528 ; 85 E. R. 389 ; sub nom, Chappel 
V. Vauohan, 1 Sid. 420. 

AtmoMions : — FoUd. Gilbert v. Bath (1722), 1 Sira. 603. 
Apld. Evans t\ Lewis (1794), 1 Wins. Saund. 291. Refd. 
Abbot V. Smith (1774), 2 Wm. BI. 947 ; Scott v. Godwin 
(1797), 1 Bos. & P. 67 ; Addison v. Gibson (1847), 8 
L. T. O. S. 467 ; KendaU v. Hamilton (1879), 4 App. Caa. 
504 ; Roval Albert Hall Corpn. v. Winonllsea ?1891), 

7 T. L. R. 362 ; Rodrlgnea v. Spoyer, fl919] A. C. 69. 
Mentd. Vernon v. .Tefferles (1740), 7 Mod. Hep. 358 ,* 
Fowler v. Klokerby (1841), 2 Man. & G. 760; Alton v. 
Mid. Ry. Co. (1866), 19 C. B. N. S. 213 ; London Assocn. 
for Protection of Trade v. Greenlands, 11916] 2 A. C. 15. 

g42. In equity.] — bill for 

payment of money upon a bond must be against 
all the obligors, or else pltf. can have no decree. — 
Anon, (circa 1670), Freem. Ch. 127 ; 22 E. B. 
1104. 

848. .] — ^Where several 

are bound in a bond, the ct. may proceed against 
any, & make a decree, though afl the obligors are 
not before the ct. The reason why all the obligors 
are to be before the ct. is a rule of conscience 4^ 
may be dispensed with in equity. — Cbanborne 
(Lady) v, CfeisPE (1673), CJas. iernp, Finch, 105 ; 
23 E. B. 57. 

g44, ,] — If deft, in debt ujion 

a bond would take advantage of another’s being 
jointly bound, he must plead it in abatement, & 
cannot demur upon oyer, for if he does, the ct. 
will presume the other did not seal it. — GiLBER'r 
V, Bath (1722), 1 Stra. 503 ; 93 E. B. 602. 

846. .] — An action lies against 

one of two joint obligors, but the joint contract 
may be pleaded in abatement. — Cloud v, Nichol- 
son (1724), 8 Mod. Kep. 242 ; 88 E. B. 173. 

846. .]--If pltf. show on his 

declaration in debt on bond against two, that the 
bond is executed by three, it is good matter of 
plea in abatement, or in arrest of judgment, but 
it is no ground of nonsuit on the plea of non est 
factum, — South v. Tanner (1810), 2 Taunt. 254 ; 
127 B. R. 1074. 

g47, Exception — Death of one.] — Where 

three are bound & action is brought against two, 
pitt. must set forth that the third is dead. 

If two or three are bound & one dies, action 
cannot be brought against the survivor & the 
exor. of deceased jointly ; but if three are bound 
jointly & action is brought against two without 
mentioning the third, it is doubtful if it be good, 
for perhaps the third did not seal. — Osborne v, 
Cbosbern (1665), 1 Sid. 238 ; 82 E. B. 1080. 

Annotation : — ^Mentd. Scott v, Godwin (1797), 1 Bos. & P. 67. 

343, Insolvent.] — Wliere there 

were three obligors in a bond, Sc the obligee 
brought the principal, & the representative of one 
of the sureties before the court, & by his bill stated 


the third waa dead insolvent: — Held: in the 
circumstances, the objection for the want of 
parties should be overruled. — ^M adoe v . Jaokson 
(1746), 3 Atk. 405 ; 26 E. R. 1034. L. 0. « 

Annokdiona : — ^Apld. Seddon v. Connell (1840), 10 Sim. 68. 
RdUl. Haywood e. Ovey (1821), 6 Madd. 113. Msatd. 
Hoaro V. Contenoin (1779), 1 Bro. C. C. 27 ; CJreasor v, 
Robinson (1851), 14 Beav. 589. 


849. Joint & several bond— General rule— 
Right to sue one — ^Death of one.] — The obligee on 
a joint & several bond, who is exor. of the exor. of 
one of the obligors, may sue the survivor, imless it 
appear that he has received satisfaction out of the 
assets of deceased. — Cock v. Cross (1672), 2 Lev. 
73 ; 83 E. B. 450 ; sub nom, Crosse v, Cobkb, 
3 Kob. 116 ; sub nom. Anon.,* 1 Freem. K. B. 


49. 


850. .] — Wliere two 

obligors in a bond are bound jointly & severally, 
& one dies, the exors. of the deceased obligor may 
be sued in equity for the debt without making the 
surviving obligor a party. — Collins v, Griffith 
(1725), 2 P. Wms. 313 ; 24 E. R. 746, L. 0. 
Annotation: — Befd. Haywood v. Ovey (1821), 6 Madd. 113. 

861. .] — If obligors are bound 

jointly & severally, the obligee may sue them 
severally in equity, as well as at law. — Stanley v. 
Stock (1730), Mos. 383 ; 25 E. B. 452, L. C. 

352, ,] — If A. & B. are bound 

in a bond jointly & severally to J. he may elect to 
sue them jointly or severally ; but if he sues 
them jointly, he cannot sue them severally, for 
the pendency of one suit may be pleaded in 
abatement of the other . — Ex p, Rowlandson 
(1735), 3 P. Wms. 405 ; 24 E. R. 1121, L. C. 
AntuMions : — Mentd. Et p. Bovan (1803), 9 Ves. 223 ; 

lie Barrow, Ex p. Moult (1832), 1 Dooc. & Ch. 44 ; He 

Bnri‘ow & Gcddes, Kx p. Christy (1832), 2 Deac. & Ch. 

155 ; He. Brown, Kx p. Hill (1837), 2 Deac. 249. 

353, Insolvent co-obllgor,] — 

To a bill against an obligor in a joint & several 
bond, an insolvent co-obligor need not be a party. — 
Angerstein V, Clark (1700), 3 Swan. 147, n. ; 
Dick. 738 ; 30 E. B. 811, L. C. 

354, ,] — ^Biii against the 

principal obligor & the representatives of another 
obligor, a surety in a joint & separate bond. The 
principal obligor was insolvent, & so stated in the 
bill : — Held : he might be made a party, & was 
not entitled to his costs. — Haywood v, Ovey 


(1821), 0 Madd. 113 ; 56 E. R. 1036. 

355, ,] — Three actions were 

brought against three obligors of a joint & several 
bond, conditioned for the good behaviour of the 
manager of a joint stock banking co. After the 
declarations were delivered, the ct., on motion by 
defts., ordered that, pltf. proceeding in whichever 
of the actions he should select, proceedings in the 
other two should be stayed till the first was tried, 
defts. undertaking to be bound by the event of 
the cause first tried, but pltf., after such trial, to 
be at liberty, if disposed, to proceed in the other 
two. — Anderson v, Towgood (1841), 1 Q. B. 
245 ; 113 E. B. 1123. 

Annotations ;“”Refd, Jones v, Pritehaitl (1849), 18 L. J. Q. B. 

i04. Mentd. Newton V, Belchor (1846), 8 L. T. O. iS. 89. 

856. Joinder of all.] — To a till filed 

by an obligee of a joint & several bond for payment 
of his debt, all the obligors must be made parties.- 


PART XII. SECT. 1 , SUB-SECT. 2. 

847 i. Joint bond — Exception — Death 
of one. — Joinder of administrcAor.'y~-iii 
an action on a bond & fiecurlty it was 
objected that the bond was not several, 
but the Joint obligation of deft. 8c 
G., deceased, & that G.*8 administrator 
ought to be made a party to the action : 
— Held : G.’b adminisl^ator must be 
made a party as prayed. — C luoas e. 


Gawnk (1846), Bluett. 204.- I. of M. 

p. Amendment of title of 

record ,] — A declaration on a bond 
stated that 1., W. Sc M., by their writing 
obligatory, acknowledged themselves 
hound in £50, which oond was lost. 
Defts. pleaded non est factum. Sc the 
general issue : at the trial, proof of a 
notice to produce being served on 
defts., Sc of & search made among the 


papers of deceased obligee, Sc secondary 
evidence of the contents of the bond 
having boon ^ven by the person who 
filled it up, defts. then produced the 
instrument. Sc It appeared to be a joint 
8c several bond executed by J. Jun. 
8c M. : — Held : the names J., J, Jun. 8c 
M. might be struck out. — H arr v. 
M’Gahbt (1860), 13 1. L. R. 448 ; 2 
Ir, Jup. 198. — IR. 
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Bxjlnd V. WiKTEiB (1823), 1 Bim. & St. 246 ; 
67 £)• R. 99. 

857. Death of ohligor— Joinder of representa- 
tives—Aotion agalnstiielr.]— Where an action was 
brought for interest on a bond and security 
originally granted by the father of deft., who was 
in possession as heir-at-law : — Held : the repre- 
sentatives of the original grantor must be made 
parties, the heir being no p^y to the bond.- 
Dinwoodib V, Obow (1847), jBluett, 456. 

Corporation.] — See Oobpobations. 


Sbct. 2.— the writ. 

858. Special indor8ement-;-Payment of annuity.] 

— The indorsement on a writ claimed £500 as the 
principal sum due on a bond conditioned for 
payment by the obligor to pltf. of an annuity of 
£26 during the life of a child & until she should 
attain the age of sijtteen years by specified 
quarterly payments, & alleged that two of such 
payments were due & unpaid : — Held : pltf. was 
not entitled to proceed under R. B. 0. Ord. 14, r. 1, 
to obtain final judgment, but was limited to the 
procedure specified in 8 & 9 Will. 3, c. 11, s. 8, & 
Ord. 13, r. 14 . — Tutheb v, Cabalampi (1888), 
21 Q. B. D. 414 ; 23 L. J. N. C. 123 ; 69 L. T. 141 ; 
62 ,T. P. 616 ; 4 T. L. B. 769 ; avb nom. Juther v. 
OARAiiAMPi, 37 W. 11. 94, D. C. 

Annotation: — ^Distd. Gerrard v. Clowes, [1892] 2 Q. B. 11. 

859. Common money bond.] — writ in 

an action upon a common money bond within 
4 & 5 Anne, c, 3, s. 12, can be specially indorsed 
under R. 8. O. Ord. 3, r. 6, & pltf. can proceed 
under Ord. 14 for the purpose of obtaining final 
judgment. — Gerhard v. Clowpjs, [1892] 2 Q. B. 
11 ; 07 L. T. 204 ; stth nom. Gerard v. Ciaiwes, 
61 L. J. Q. B. 487, D. 0. 

860. Liquidated damages — Single event.] 

— ^A bond was executed by deft, for the payment 
of £100 to the pltf. The condition of the bond 
was that if deft, should at all times thereafter, in 
obedience to a perpetual injunction granted by 
the High Ot., refrain from trespassing on pltf.’s 
lands therein mentioned, or the walls, gates, or 
fences thereof, or inclosing same, & from pulling 
down or removing or otherwise injuring same, or 
inciting others to commit any such trespasses, 
the obligation should be void. Deft, committed 
a breach of the injunction : — Held : the condition 
of the bond depended on one event only, namely, 
a breacli of the injunction, & the sum secured by 
the bond was a liquidated sum, to the recovery 
of which the procedure of R. S. C, Ord. 14, r. 1, 
was applicable. — Strickland v. Williams, [1899] 
1 Q. B. 382 ; 68 L. J. Q. B. 241 ; 80 L. T. 4 ; 
15 T. L. R. 131, 0. A. 

Annotaiion Re White & Arthur (1001), 84 L. T. 

594. 


Sect. 3. — PLEADINGS. 

Sub-sect. 1. — Statement of Claim. 

See, notCi B. S. C., Ords. 19, 20, 

861. Non-payment — In general.] — In an action 
of debt on bond, it is not necessary to aver a 
breach In non-payment of the money. It is 


sufidoient for pltf. to show the debt due, & then it 
lies on deft, to discharge himself.— A shbeb v, 
PiDDUOK (1836), 1 M. & W. 504 ; 2 Gale, 116 ; 
Typ. & Gt. 1016 ; 5 L. J. Ex. 261 ; 160 E. R. 669. 
Annotation : — ^Menta. Husband v. Davis (1861), 10 0. B. 645 . 

862. No express covenant— Proviso only.] 

— ^If a bond contain only a proviso, & no express 
covenant, a breach cannot be assigned. — S ufpield 
V, Baskbrvil (1675), 2 Mod. Rep. 36 ; 86 B. R. 
927. 

Annotation : — ^Befd. Brookes e. Drysdale (1877), 3 C. P. D. 53. 

868. Due date.] — ^In debt on bond for 

the penalty on non-payment of the principal 
sum, it must be averred that it was not paid at the 
day. — ^Bayns V. Brighton (1638), Oro. Car. 616 ; 
79 E. R. 1046. 

864. Action by assignee.]— In an action 

by the assignee of a bond it is sufficient to aver that 
the money was not paid to pltf. — Kendal v, 
Bromwich (1735), Fortes. Rep. 371 ; 92 B. B. 
896, Ex. Ch. 

866. To person entitled.] — In debt on 

bond given to the obligee, conditioned for payment 
of an annual sum to the wife of the obligor, a 
breach assigned in non-payment of the annual 
sum to the obligee is ill, as it should have alleged 
the money to be due to the wife. — L unn v. Payne 
( 1816), 6 Taunt. 140 ; 1 Marsh. 495 ; 128 E. B. 
980. 

866, Notice or request to pay.]— By the 

condition, which recited an agreement by pltfs., 
bankers, to advance money not exceeding £200 
at any one time, to B. on security, the bond was to 
be void if A., B., & C., or either of them, should 
pay to pltfs. all such sums not exceeding £200 as 
pltfs. should advance for or on account of bifis 
from time to time drawn by B. on pltfs., within 
three calendar months “ after receiving notice 
to pay such sums ** : — Held : in assigmng a breach 
of the condition, it was not enongh to aver that 
deft. “ had & received notice that certain sums 
were due from B., without averring a notice or 
request to pay. — B atson v. Spearman (1838), 
9 Ad. & El. 298; 3 Per. <fc Dav. 77 ; 112 E. R. 


226. ^ 
innotation Distd. Jones v. Williamn (1841), H. & W. 80. 

867. .] — In debt on bond, the declara- 

ion stated that defts. & L. acknowledged them- 
elves bound to pltfs. in £8,000 to bo paid to pltfs., 
r to W., on request, & that thereby by reas(m 
f the non-payment thereof, an action had accrued, 
tc. : — Held : it was unnecessary to allege a I’equest, 

non-payment to W. was sufficiently shovm.— 
Lepp V, Wiqgett (1848), 6 0. B. 280 ; 17 L. J. C. 1 . 
95 ; 11 L. T. O. 8. 213 ; 12 Jur. 831 ; 136 E. R. 
259 ; 8vi)sequeMt proceedings (1849), 12 L. T. O. o. 

30; (1850), IOC. B. 35. ^ ^ ^ 

imioMion : — Mentd. Turquond v. Hennet (1849), 7 G. «. 

179 * 

868. To account & pay — Rates — Quarter ses- 
ions.] — The condition of a bond, after reciting 
hat the obligor had been nominated treasurer & 
eceiver of the I’ates & assessinents made for tiie 
louniy, upon his giving security to the clerk or 
he peace for the due A; faitldul execution of the 
rusts reposed in liim according to statute, 

hat the obligor should, when he was the^te 
equired by the justices of the peacci assembled 
quarter sessions, or the major part of them, or 
)v anv committee of the magistrates duly appointed 


PART Xll. SECT. 2. 

8601. SpeeUa tndor8emefd--I)anum8,] 
— In an aotlon upon a bond wttn a 
penalty conditioned for the payment of 
money by instalmentu, with Interest in 
the meantlmo on the unpaid principal : 


— Held : the claim is not the subject 
of a special In dorsement. but is in tho 
nature of a cUam for diun^es. — Star 
Life Assuranor Society v. Southoatk 
(1898), 18 P. R. 151.— CAN. 

860 ii. -.1 — ^Au action against 


sureties in an appeal bond to rwover 
pltfs.* costs of an appeal is in the nature 
of a claim for damages requiring aapws- 
ment, & a special indorsement of the 
writ of summons Is 
Appusby V. TURNRE (19u0), 19 P. R. 
145.— CAN. 
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QU 

Ik 

Sect ^.—’Pleadings : Sub'^aecia^ 1 A 2.] 

for that purpose by any order of the ct. of quarter 
sessions, then made, or thereafter to be made, 
well & truly account for all sums of money received 
by him by reason or on account of his office, & also 
should faithfully perform all the trusts reposed in him 
by virtue of his appointment : — Held: a breach of 
the condition was sufficiently assigned which stated 
that deft., while he was treasurer, received sums of 
money, & that he was required by the justices at 
sessions to account, but did not do so ; it being 
unnecessary to allege that he had been required 
by an order of the ct. of quarter sessions, the words 
in the condition of the bond, “ by any order of 
the ct. of quarter sessions then made, or thei’eafter 
to be made,*’ applying only to the appointment of 
a committee, & not to the requisition by the 
justices to account. — ^Farr v. Houjs (1829), | 
9 B. &; C. 815 ; 4 Man. & By. £. B. 230 ; 8 
L. J. O. S. M. C. 14 ; 109 E. B. 117. 
g69, Board of guardians.] — bond 


Bonds. 


by an apprentice, & notice there^ giyen, nn^ 
allege how much he embezzled, the manner in 
which the proof was made, & when the notice was 
given.*— “L ee v* Fydgb (1018), Oro. Tac. 488 $ 

79 E. B. 410. , ^ ^ ^ 

g 72 , j — In debt on bond conditioned that 

if the apprentice of the obligee should purloin or 
embezzle anything to his master’s damage, the 
obligor will pay it, a breach that he embezzled 
A purloined £200 is well assigned.— TEroRNiOROFT 
V, Barns (1713), 10 Mod. Bep. 149 ; 88 E. B. 
669. 

g 73 , J — If the condition of a bond is, that 

^ m m I m A m mm 


was conditioned to be void if A., a poor rate 
collector, should, when requested by the guardians, 
pay to such banker or other person as they should 
appoint, all sums which he should collect when 
they amounted to £20, or if, in the event of his 
not paying according to the direction of the 
guardians, either of his sureties should, within 
twenty-one days after notice, pay any sums which 
he should not have paid according to such direction. 
A declaration upon the bond against one of the 
sureties averred that A., after the bond, & before 
being directed to pay, collected by virtue of his 
office sums amounting to £470, & that although 
a reasonable time for payment had elapsed before 
action, & before the twenty-one days* notice to 
the sureties, yet he made default. It then assigned 
two breaches, the first of which was non-payment 
by deft, twenty-one days after notice of the 
default of A., & the second, that while A. was 
collector he received sums amounting to £500 
in respect of rates, & same remained in his hands, 
& although a reasonable time had elapsed, he had 
not paid same, though often requested, to the 
^ardians or their treasurer, or any person appointed 
by them to recover same : — Held : (1 ) the declara- 
tion was not bad for omitting to aver that legal 
rates were made & delivered to A., or to set forth 
the names of the persons from whom they were 
collected ; (2) the second breach was not a good 
breach of either branch of the condition. — 
Kingsbwd V, Dutton (1850), 1 L. M. & P. 479. 

g70, Appointment to & acceptance of 

office.] — ^ITpon bond conditioned that a collector 
of poor rates shall render an account of money 
received, it is necessary to aver not only an appoint- 
ment, but an acceptance by the j^erson appointed, 
the office being merely a voluntary one, & not one 
cast on the party by law. — Serra v, Wright 
(1815), 6 Taunt. 45 ; 1 Marsh. 441 ; 128 E. B. 
949. 

871* Embezzlement.] — ^A declaration in debt 
on a bond, conditioned to make satisfaction within 
three months after proof made of goods embezzled 


A. shall not embezzle any money that shall come 
to his hands on account of his mag^er, it is necessary 
in an action against the obligor, to state, in the 
breach, what particular sum of money was em- 
bezzled, & how, or from whom it was received. — 

I Jones v. Williams (1779), 1 Doug. K. B. 214 ; 
99 E. B. 139. 

AnnotoHona : — DMd. Shnm v. Farriugton (1797). 1 Bos. 

& P. 640 ; v. Webb (1800). 8 Term Kep. 459. 

Consd. Gale v. Reed (1806), 8 East, 80. 

874. Award — ^Delivery.] — In debt on bond to 
perform an award, pltf. must aver that it was 
ready to be delivered, etc. where the submission 
is in those terms. — Jenkinson r. Alijsson (1675), 
Preem. K. B. 415 ; 3 Keb. 513, 556 ; 89 E. B. 
308. 

Annotation : — Bold. Winter v. White (1819), 1 Brod. & Bing. 

350. 

g 75 . Date.] — In debt on bond for per- 

formance of an award it is not necessary to state 
the date of the award, for if it be alleged to have 
been made on a day which is within the time of 
the submission, it is sufficient. — ^Arnotb r. 
Breame (1704), 6 Mod. Bep. 244 ; 87 E. B. 992 ; 
sub nom. Armitt v, Breame, 2 I-d. Baym. 1076 ; 

1 Salk. 76 ; aub nom. Armote v. Bream, Holt, 
K. B. 212. 

Annotation : — Bsfd. Styles v. Wardlo (1825), 4 B. & C. 908. 

870 , Words of award.] — ^Assignment of 

breaches in debt on bond to perform an award, 
in the words of the award ; — Held : generally 
sufficient, although pltf. do not show that perform- 
ance might have been effected, or that deft, 
had become enabled to carry it into effect by the 
circumstances having taken place on which it 
was to have been performed, the award being 
held to assume that they had ; & the fact of such 
circumstances not having taken place, if they lay 
properly within deft.’s knowledge, should be 
pleaded & set out by him. — ^Willcocks v. Nicholls 
(1814), 1 Price, 109 ; 145 E. B. 1347. 

877. Performance of covenants — ^Assignment of 
lease.] — ^Debt on bond for performance of covenants 
in an assignment of a lease, in which it was coven- 
anted that it then was a good & indefeasible 
lease, & that pltf. should quietly enjoy dming the 
whole residue of the term without any let or 
disturbance of dcfts. A stranger entered, & 
breach was assigned that at the time of making 
the assignment the lease was not good & inde- 
feasible : — Held : the breach was well assigned, for 
the first sentence was distinct, & contained a 
general covenant not restrained by thd latter 


PART XII. SECT. 8, SUB-SECT. 1. 

r. Award — Non-compliance.] — In 
an action on a bond conditioned for 
erf ormance of on award, the particular 
roach relied on muet bo Btated In the 
declaration : it is not sufficient to 
state generally that deft, refused to 
comply wltL the award, & would not 
perform the acts on his part to bo 
performed according to the directions 
of the award. — BuKOOYNKr, Bitbcioynb 
( 1827), Chip. 120.-- CAN. 


s. Common money bond — Setting 
out condition — Astdgnment of breachea.] 
— Pltfs., who had taken from defts. a 
bond for the duo performanoe of a 
oolleotor’s duty, with a condition in it 
prescribed by by-laws, declared upon 
it as upon a common money bond, 
without setting out the condition ; deft, 
pleaded non cat factum : — Held : it 
would have been better for pltfs. to 
have set out the condition tn their 
deolaratioD, & assigned breaches. — 


Brook District Council v. Bowbn 
(1860), 7 U. C. K. 471.— CAN. 

t. Must show obligation by deed — 
*• Bound,**] — A. declaration that deft, 
became bound, etc., whereby the bond 
became forfeited, sufficiently discloses 
an obligation by speolalty : though the 
mere expression bound ** would not. 
— Provincial Inburanob Co. v. 
Walton (1866), 16 C. P. 62.— 
CAN. 
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sentence. — Oainsfobd v. QKrpsrm (1667), 2 
Keb. 76, 201, 218 ; 1 Saund. 68 ; 86 E. B. 69 ; 
stib nom. Gausford v. Gbiteith, 1 Sid. 328. 
Anruftaiiona :—4ton8d, Nind v, MaxshaJl (1819), 1 Brod. St 
Bing. 319. BM, Browning v. Wrifirht (1709), 2 Bos* St 
P. 13 j Barton v. Fltz^rM (1812), 16 Eatft, 630; Fooi^ 
V. Wilson (1818), 2 Moore, C. P. 592 : Osbome v. Bales 
(1862), 2 Moo* P. C. a N. 8. 100. Uentd. Soot v. Schawrte 
(1739), 2 Oom. 677 ; Hankin v. Broorohoad (1804}, 3 
Bos. & P. 607 : Line Stephenson (1838), 4 Bin^r* N; C. 
678 ; Webb v. James (1841), 11 L. J. Ex. 38 : Bransoombe 
V. Soarbrongh, Branscombe v. Heath (1844), 6 Q. B. 13 ; 
Bette V. Buroh (1859), 28 L. J. Ex. 267 ; Preston e. Dania 
(1872), 42 L. J. Ex. 33. 

878 . Particularity.] — ^In an action on a 

bond for the performance of covenants, the breach 
assigned must be as particular as the covenants. — 
Tibbs v. Clow (1719), 11 Mod. Rep. 312 ; 88 E. R. 

loao. 

879. Bond dated abroad.] — A bond dated 
abroad may be alleged to have been made at any 
place in England. — ITiqham v. Flower (1605), 
Oro. Jac. 70 ; 70 E. R. 64. 

880. Signature or seal.] — A declaration that 
deft, was indebted per scriptum suum ohligatorium 
is sufYicient, without saying aigillo aigiilatum. — 
Ashmore v, Rypley (1617), Cro. Jac. 420 ; 79 E. R. 
350. 

Bonds under 8 & 9 Will. 3, c. 11.'}— -See Sub- 
sect. 2, post. 


Sub-sect. 2. — ^Assignment or Suggestion op 

Breaches under 8 & 9 Will. 3, c. 11, s. 8. 

881. In general.] — Debt on bond conditioned 
for payment of an annuity of £175 quarterly, during 
the life of G. Pleas, payment of the annuity at 
the days, & payment of the arrears after the days 
in the condition. Replication, that deft, did 
not pay the annuity or the arrears in manner & 
form as deft, alleged, but on the contrary pltf. 
suggested that during the life of G. £87 10.9. for 
two quarterly payments became due, & was in 
an*ear, & concluded to the country ; — Semhle : 
the replication was bad. 

Under 8 & 9 Will. 3, c. 11, s. 8, there is no power 
of introducing any suggestion on the record except 
in the three cases of judgment upon demurrer, by 
confession, or nil dicit (Ohambre, J.). — Db la 
Rue V. Stewart (1800), 2 Bos. & P. N. R. 362 ; 
127 E. R. 667. 

Ann/itatwn : — Consd. Hudson v. Smith (1827), 6 L. J. O. S. 

K. B. 146. 

882. Necessity for — Interest on mortgage debt.] 

— In an action of debt on bond, stating that A. 
having lent B. £1,000 B. had given him a mtge. 
deed conditioned that if B. sho^d pay the interest 
until the principal was paid, then the bond should 
be void, it is not necessary to assign a breach, for 
the indenture need not be set forth,— Stone v. 


Taverner (1716), 10 Mod. Rep. 329 ; 88 E. R. 

883. Proof of damage.]~-S & 9 WUl. 3, 

c. 11, s. 8, was made in favour of defts., & is highly 
remedial, calculated to give pltfs. relief up to the 
extent of the damage sustained, & to protect 
defts. against the payment of further sums than 
what was in conscience due, & also to take away the 
necessity of proceedings in equity to obtain relief 
against an unconscientious demand of the whole 
penalty in cases where small damages only had 
accrued. It is not in the power of pltf. to refuse 
to proceed according to that Act, in cases within 
the sect., but he must assign the breach of such 
covenants as he proceeds to recover the satisfac- 
tion for, & if deft, plead to issue, St the cause goes 
to a jury for trial, the jury of such cause must 
assess damages for such of the breaches assigned, 
as pltf., upon the trial of the issues, shall prove to 
have been broken. — Hardy v. Bern (1794), 6 
Term Rep. 036 ; 101 B. R. 355. 

Annotations: — ReM. Waloot. v. Goulding (1799), 8 Term 
Rep. 126. Mentd. Wall v. RoderiidLtiebolagct Luggrude, 
11915] 3 K. B. 66. 

884. .]— 8 & 9 Will. 3, c. 11, s. 8 

is compulsory on pltf., & he cannot enter up judg- 
ment for the whole penalty on a judgment by 
default, as he might have done at common law. — 
Roles v. Rosewell (1794), 5 Term Rep. 638 ; 
101 B. R. 302. 

Annotations: — ^Refd. Walcot v. Gouldlng (1799), 8 Term 
Rep. 126 ; Doc d. Jersey i>. Smith (1819), 7 Price, 281 ; 
Jones V. Harrison (1851), 17 L. T. O. S. 41. 

885. Annuity.] — ^After judgment for pltf. 

on demurrer, in debt on a bond conditioned to 
pay an annuity, pltf. cannot take out execution 
for the arrears due, but must assign breaches on 
the record. — ^Walcot v. Goulding (1799), 8 Term 
Rep. 126 ; 101 E. R. 1303. 

Annotation : — Held. Murray v. Stair (1823), 2 B. & C. 82. 

886 . Whole sum due on default.] — 

Where one gives a counter security to another 
containing a covenant to pay an annuity & 
indemnify him, & also a warrant of attorney by 
way of collateral security, & it is agreed that 
in default of any one payment of the annuity 
judgment shall be entered up & execution issue 
for the whole siun specifically being the price of the 
annuity, it is not necessaiy to assign breaches, 
but execution may issue for the whole sum. — 
Howell v. Stratton (1804), 2 Smith, K. B. 65. 

887. Collateral security.] — ^Breaches 

need not be assigned on non-payment of an 
annuity secured by a warrant to confess judgment 
on a mutuaim . — Shaw v, Worcester (Marquis) 
(1830), 6 Bing. 385 ; 4 Moo. & P. 21 ; 8 L. J. O. S. 

0. P. 98 ; 130 B. R. 1328. 

Annotation :—^OTad. Sherbora v. Himtingtowor (1863), 13 
C. B. N. S. 742. 
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881 1. In general — Application of 
8 9 Will. 3, c. 11.)— The provisionB of 

the above Act aa to the assignment or 
suggestion of broaches, & as to judg- 
ment for tho penalty standing as a 
seourlty for damages in respect of future 
breaches, are In force in Ontario. — 
Stah Life Absuranor Socuety v. 
SOUTHOATK (189b), 18 P. R. 151. — 
CAN. 

881 11, .] — The above Act 

is in force though vMiially siiporscdcd 
by rules of the Oode of Civil Procedure. 
— Moore v. Orford (1908), 27 

N. Z. L. R. 577.— N.Z. 

a. Neceasitv for — Prior to trial.) 
— Where the condition of a bond Is set 
out & It appears that the bond is within 
the above Act, pltf. ought to suggest 
nis breaohes before trial, St cannot take 


a vordiot for tho penalty, & suggest 
breaches afterwards. — Campdkll v. 
Lemon (1832), 2 O. S. 435. — CAN. 


b. 


Waiver .) — The provi- 


sions of the above Act are mandatory. 
St cannot be waived by agreement 
between the parties. — Montgomery 
V. Byrne (1861), 1 I. C. L. R. 230 ; 4 
Ir. Jut, 46. — IR. 


o’. S. P. Delaoourv. Murphy (1848), 
13 I. L. R, 195 ; 1 Ir. Jur. 46.— IR. 

885 1. Annuity.) — ^A. St B. 

entered into a joint St several bond, 
with a warrant of attorney to confess 
judgment thereon. The bond was a 
simple money bond, but the warrant 
of attorney refeirod to the provisions 
of an annuity deed executed con- 
temporaneous therewith. By this deed 
A. granted an annuity to pltf., charge- 
able on lands in the deed named, St it 


vas agreed, tliat if any gale of this 
mnulty should be in arrear, it should 
)ear Interest, & that a receiver should 
>e appointed ; & In case ho should 
)e interfered with in tho receipt of 
‘ents, or in case the same should be 
nsuffloient, pltf. might proceed under 
ihe powers conferred by the deed or 
she judgment collateral therewith. 
Fhree c^es of the annuity being In 
UToar, pltf. Issued execution without 
\ previous assigumont of breaohes !■— 
Had .' there should have been a 
luggestion of broaches, — Ryan v, 
Nll^y (1852), 2 I. O. L. R, 642 ; 5 

r,« Till* 1/4.— .IR. 


88511. .] — It is not neoes- 

sary to suggest breaches on a judgment 
obtained on a bond St warrant, with 
release of all errors, to secure an 
annuity. — Woffington v, Armstrong 
(1832), Glascock, 209.— IR. 
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Sect, 8. — Pleadings: Sxjib-aecta,^ iSdZ,] 


M8. Awaril.]^Iii debt on bond, con- 

ditioned to perform an award, pltf. must assign 
a breach Sc cannot have judgment for the penalty 
Sc take out execution for the single sum awarded, 
though the measure of damage^e ascertained by 
the award. — ^Welch v. Ibeland (1806), 0 East, 
613 ; 2 Smith, K. B. 666 ; 102 E. B. 1424. 

Eeld. Miirray v. Stair (1823), 2 B. & G. 82. 

Reid. GlUlngham v. Waakett (1824), M*01e. 198. 


889. Indemnity bond.1— 8 Sc 9 Will. 3, 

c. 11, s. 8, extends to a liability created by the 
breach of an indemnity bond, whereby the ooligee 
is so far damnified as that he may be required 
to pay money in consequence of a forfeiture, 
although the matter of the liability should be in 
some sort collateral to the direct breach, Sc actual 
damnification has not ensued. 

Where a party indemnified by bond is sued for 
damages in respect of the matter of the indemnity, 
pltf. recovers, if deft, in that action recover 
over against the indemnifier, he must assign as 
bre^h not only the damages Sc costs recovered 
against him, but also his own costs, sustained in 
defend!^ the suit, although he have, as yet, in 
fact, paid nothing in respect or on account of such 
costs ; or, if he do not so assign, he will be estopped 
from^ recovering, by sci. fa. on the judgment 
obtained on the bond, what he may afterwards be 
compelled to pay on that account. 

Demurrer ix) a plea in sci. fa., that pltf. might 
have suggested & assigned the damages as further 
breach of a bond already recovered on under the 
judgment obtained in the action on the bond, on 
which the sci, fa. was founded, overruled. — 
Harrap V. Abmitage (1823), 12 Price, 441 ; 147 
E. B. 772. 


890. Post obit bond.] — post obit bond, 
upon which a forfeiture has taken place, is not 
within 8 & 9 Will. 3, c. 11, & it is unnecessary to 
suggest breaches. — M urray v. Stair (Earl) 
(1823), 2 B. & C 82 ; 3 Dow. & By. K. B. 278 ; 
107 E. R. 313. 

Annotaliona Consd. England v. Watson (1842), 6 Jnr. 763 ; 
Gerrard v. Clowes, [1892] 2 Q, B. 11. Reid. Smith v. 
Bond (1833), 10 Bing* 125. Hentd. Spicer v, BTirgoas 
(1834), 1 Cr. M. & R, 129 ; Bowker v. Burdokin (1843), 
11 M. & W. 128 ; Davie v. Jonoe (1856), 17 C. B. 625 ; 
Gudgen v. Beseet (1850), 6 E. &; B. 986 ; ('umborlege v. 
Lawson (1857), 1 C. B. N. S. 709 : Wallis v. Littell (1861), 
6 L. T. 489 j London Freehold & Leasehold Property 
Co. V, Sufflol<L [1897] 2 Ch. 608 ; Strickland v. WllUmns 
(1898), 68 L. J. Q. B. 241. 

891. By Crown.] — It is not necessary for 

the Crown to assign breaches. — R. v. Peto (1826), 
1 Y. & J. 169 ; 148 E. R. 631. 

Annotation ;---'Mentd. Lord Advocate v, Dunglas (1842), 9 
Cl. & Fin. 173. 

892* Collateral agreement — & payment.] 


— bond, upon the face of it, appeared to be 
conditioned for payment of a sum certain, but by 
an indenture of the same date, declaring the 
purposes for which the bond was executed, it was 
agreed that it should be lawful for the obligees in 
the bond to commence an action, Sc to proceed to 
judgment whenever they should think fit, & upon 
jud^ent being obtained, to issue execution, Sc 
that the judgment should be a security for payment 
to the obligees, on demand, of all sums of money 
which then were or might thereafter become due 
to them. A judgment having been entered up by 
viriue of the deed, the obligees issued execution 
without assigning breaches or executing a writ 
of inquiry : — Held : this was a bond substantially 
conditioned for the performance of an agreement, 
Sc the obligees ought to have assigned breaches. — 
Hurst v. Jennings (1826), 5 B. &; C. 050 ; 8 Dow. 
& Ry. K. B. 424 ; 108 E. R. 242. 

Annotations : — Ck)iild. Shaw v. Worcester (1830), 6 Bing. 

385. Difltd. Smith v. Bond (1833), 10 Bing. 125. OoBM. 

Power V. Lowe (1865), 26 L. T. O. B. 188. Reid. Ranson 

V. Dundas (1837), 3 Scott, 601. 

g 98 , j — ^ bond was executed 

on Mar. 17, 1827, in the penalty of £10,000, condi- 
tioned for payment of £6,000, on Mar. 17, 1829, 
with interest in the meantime payable half-yearly, 
pursuant to the provisos Sc stipulations contained 
m an indenture of assignment of even date with 
the bond. Deft., after craving oyer of the bond 
Sc condition, pleaded payment according to the 
condition of the bond Sc of the provisos in the 
indenture, which plaintiif denied in his replication. 
The principal Sc interest having become due before 
the action was commenced : — Held : it was not 
necessary for pltf. to assign breaches.— Smitti v. 
Bond (1833), 10 Bing. 125 ; 3 Moo. & S. 528 ; 
2 L. J. C. P. 209 ; 131 E. R. 853. 

Arimtations : — Apld. Roakes v. Manser (1845), 1 O. B. 531. 

Reid. Gerard v. Clowes (1892), 61 L. J. Q. B. 487. 

394 . j — To a declaration in 

debt on a bond conditioned for payment of 
£1,000 on a day certain, Sc for the performance 
of the covenants in a certain indenture, defts. 
pleaded a general plea of performance of all things 
mentioned in the condition. Pltf., by his replica- 
tion, denied that defts. paid the £1,000 in manner 
Sc form as alleged : — Held : as pltf. was proceeding 
^lely on the breach in non-payment of the money, 
it was not necessary for him to assign broaches. — 
Roakes v. Manser (1846), 1 C. B. 531 ; 14 

L. J. C. P. 199 ; 5 L. T. O. 8. 93 ; 135 E. R. 048. 
Annotations : — Oonid. Trix v. Thome (1846), 9 Q. B. 282 ; 

Grey v, hYiar (1850), 14 Jiir. 1105. 

895 . Payment of sum certain.] — An 

action of debt was commenced against exors. on a 
bond of their testator, conditioned for making it 
void on payment of a certain sum at a future day. 


892 i. Collateral ufffeement — 

Payment of sum certain,}— Dett. 
executed a bond, with warrant of 
attorney to confess Judgment In a 

S enal sum, the only oondition of the 
ond being for the payment of a less 
sum Sc interest. Contemporaneously 
with the execution of the bond pltf. 
wrote a letter to deft., by which he 
undertook that, upon deft. efTeoting a 
policy of assurance on his life in favour 
of pltf., for the smaller sum, & paying 
interest thereon upon the days therein 
specified, that he would not put the 
bond, or a Judgment thereon, in force : 
— Held ; in order to entitle pltf. to 
issue execution it was not necessary, 
either under 6 Will. 3, o. 10 (Ir.), 
or under C. L. P, Act, 1863, a. 146, 
to assign breaches ; the object of tlie 
Iwnd, in reserving the payment of 
the penal snm, not being to secure the 
performance of some duty or agree* 
ment, but to secure the payment of a 


certain sum, which was a bond fide 
subsisting debt. — Quin v. O’Kkefe 
(1859), 10 I. O. L. R. 393 ; 4 Ir. Jur. 
267, 297.— IR. 


892 ii. Payment by inatal- 

ments .] — Execution cazinot be issued on 
a Judgment entered on a warrant of 
attorney collateral with the money 
conditioned for payment by instai* 
ments, until breaches have been duly 
suggested on the bond. — H all v, 
Blackwell (1860), 10 I. C. L. R. 
App. 3DCXV111. — ^IR. 


892 iil. 1 — ^Although, to the 

ordinary condition of a common money 
bond, upon which Judgment has been 
entered, there is added & incorporated 
into the sealed instrument a proviso 
containing an agreement that the sum 
seourod shall bo paid by instalments, 
yet a suggestion of breaches is not 
neoessaj^, If, upon the oonstruotion of 
the condition Sc proviso taken together. 


it appears to have been intended that 
the whole snm remaining secured by 
the Judgment should become payable 
upon default made as to any one 
instalment. — Buchan an v. Jack (1870), 
I. R. 6 O. L. 41.— IR. 

e. Payment of contingent 

sum.] — In the condition of a bond 
reciting that B.. deft, kept an account. 
Sc discounted hills of exchange, with a 
hank was contained an agreement that 
if W. 3c A., or cither of them, their 
heirs, etc., should satisfy Sc pay such 
sums as they might be Indebted to the 
bank for advances, then the bond was 
to have no ofteot : — Held : a suggestion 
of breaches was requlred.—MoNT* 
QOMERY V. Bybne (1851), 2 I. O. L. R. 
230 ; 4 Ir. Jur. 46.—IR. 

895 1. Payment of sum abso- 

lutely — dt sum oondtiionaUy.] — When 
a Judgment is entered on a bond Sc 
warrant of attorney. Sc the bond is for 
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or within one month after his decease, whichever 
should first happen. Defts. obtained a judge’s 
order for time to pleads which they neglected to do, 
& final judgment was signed for want of a plea, 
which was afterwards set aside, on the defts.* under- 
taking to plead within a week, when they pleaded 
a judgment recovered against them as exors., 
which not being signed by a serjeant, pltf. again 
signed final judgment : — Held : it was unneces- 
sary to suggest breaches. — Oabdozo v. Hardy 
(1818), 2 Moore, 0. P. 220. 

AmuMtons: — Apld. Smith v. Bond (183.3), 10 Bing. 125. 

Beid. Murray t*. Stair (182.3), 3 Dow, & Ily. K. B. 278. 

896. Payment by instalments — Certificate 

for execution.] — In a debt on a bond, with non eat 
factum (inter alia) pleaded, to secure payment by 
instalments -of the consideration for the purchase 
of a business, pltf. ought to suggest breaches, & 
if he has not done so, & a verdict be found for him 
on the plea of ?ion eat factum, he is not entitled to a 
certificate for speedy execution. — ^D’Abanda v. 
Houston (1834). 6 C. & P. 511, N. P. 

897. Administration bond.] — ^Pltf. suing 

upon an administration bond entered into with the 
President of the Probate Divorce & Admlty. Div. 
of the High Ct. in the usual form to secure the due 
administration of the estate of a deceased person, 
must suggest breaches. — Cope v. Bennett (Ifill), 
55 Sol. Jo. 521 ; miibsequent vroceedings, [1911] 
2 Ch. 488. 

898. Validity of — Immaterial allegations added.] 

— The breach of the condition of a bond, otherwise 
w^ell assigned, is not vitiated by the superaddition 
of immaterial allegations. — Htothert (looD- 

FEULow (1832), 1 Nev. & M. K. B. 202. 

899. Further breaches — Procedure.] — Where 

pltf. suggests furtJier breaches after a verdict in an 
action on a bond, he should serve deft, with a copy 
of the suggestion, or he cannot regularly proceed 
to execute a writ of inquiry of damages, A the 
irregularity may be taken advantage of at the 
time of holding the inquisition. Such an irregu- 
larity is waived, if deft., being present, suffer 
the inquiry to proceed to an assessment of damages, 
A he cannot afterwards set aside the inquisition 
on the ground of surprise, unless as matter of 
indulgence, & on terms. — Gillingham v, Waskett 
Myers (1824), 13 Price, 791 ; M‘Cle. 6(58 ; 147 

E. R. 1166; subsequent proceedimjs (1825), M‘Cle. 
& Yo. 147. 


AnmtaHom .*-raientd. Blair v. Ormond (1851), 17 Q. B. 42S ; 

Johnson v. Diamond (1855), 11 Exob. 78. ^ 

O — Occasioned by delay.]— 8 & 9 Will. 

o, c. 11, does not apply to cases where the damages 
assessed are calculated by the jury to meet & 
satisfy the entire condition of a bond, etc. 

Where pltf., having recovered a verdict in 
action on a bond for replacing stock & paying 
dividends, etc., in the meantime, & the jury having 
assessed damages for the stock not having been 
transferred, & for the accruing dividends, etc., 
long subsequently, obtained judgment A satisfac- 
tion for the whole by an action of debt on the 
judgment : — Held : he could not afterwards sue by 
act, fa, as for further breaches so to obtain satis- 
faction for the loss of the dividends, etc., sustained 
by the delay of satisfaction during the interval 
between the two judgments. — Savile v, Jackson 
(1824), 13 Price, 715 ; M‘Clc. 377 ; 147 E. R. 1131. 

901. Default of rejoinder — ^Procedure.] — In a 
case where breaches must be assigned or suggested, 
if deft, does not rejoin, the ordinary course is for 
pltf. to sign judgment for want of a plea, strike 
out all pleadings subsequent to the declaration, 
& suggest breaches, if the declaration itself does 
not state them. But this is only a rule of con- 
venience, &, if the nature of the case requires that 
the pleadings, down to the default, should continue 
on the record, they ought to be retained. 

Where to debt on bond conditioned to perform 
certain duties deft, pleaded, generally, performance 
of the condition, pltf. replied, alleging breaches, by 
not performing some of the duties, deft, suffered 
judgment by default, & pltf. sued out a writ of 
inquiry, setting forth on the writ all the pleadings 
down to the end of the replication ; — Held : the 
course pursued was right, a statement of breaches 
ajjpeared, of which the ct. executing the inquiry 
might properly take notice. — L awes v. Shaw 
( 1843), r> Q. B. 322 ; 1 Dav. & Mer. 714 ; 8 Jur. 
461 ; 114 E. B. 1270. 


Sub-sect. 3. — Defence. 

See, now, R. 8. C.. Ords. 19, 21, 22. 

902. Previous Judgment — Condition in alterna- 
tive.] — ^Bond with double condition. In an action 
for non-performance of one, if the verdict be for 
deft., it is a bar to the whole bond, & if pltf. 


the pajTiient of one sum of money 
absolutely, & of anotlier conditionally, 
au execution issued for the payment of 
the money absolutely secured, without 
an assignment of breaohes previously 
hod, will bo set aside as irregular. — 
Madukn t*. Kelly (1850), 2 Ir. Jur. 
J20.— IR. 

896 i. Payment by 

— -A bond was executed by the deft., 
conJitionod for payment of money by 
instalments, with warrajit of attorney, 
on which judjfmeut was entered. 
Execution allowed to issue on the 
judgment for the amount of the instal- 
ments due on it, without suggestion of 
breaohes. — Puroel v, 0*Rkillt (1834), 
3 Ir. L. Bee. N. S. 26.— IR. 

896 ii. .) — A bond was 

conditioned for the payment of a penal 
sum of £200, subject to a proviso, that 
If the obligor, or his heirs, etc., should 
pay the obligee £100 at the times 
mentioned in a defeasance in a warrant 
of attorney thereto annexed, without 
delay, the obligation should be void, 
otherwise, to remain in force. The 
times & manner of payment speciOed 
In the defeaBanoe wore, that payment 
should be in instalments. Sc if default 
were made, the obligee was t<o proceed 
for whatever sum remained due : — 


Held : execution could not issue with- 
out a suggestion of breaches. — Har- 
RINOTO.N V, COXK (1853), 3 1. C. L. R. 
87.- IR. 

g. — — Performance of — Agree- 
nient. ] — Pltf. ought to suggest breaches 
before Issuing execution on a judgment 
entered pursuant to a warrant of 
attorney upon a bond conditioned for 
the performance of an agreement. — 
Erskine V. Beatty (1837), 2 Jo. Ex. Ir. 
471.— IR. 

h. Covenants in mort- 

gage — Mortgage unavailing.^ — Execu- 
tion will not bo allowed to issue on a 
judgment upon a bond A warrant of 
attorney, conditioned to perform the 
covenants in a mtge. deed, without 
assigning breaches, mthough tlio mtge. 
be unavailing. — Noldbr v. Walshe 
(1839), Sm^e, 74.-~IR. 

Work — payment 
of damages,} — ^Pltf. is bound to suggest 
breaohes before he issues execution 
on a bond conditioned for the per- 
formance of work necessary to the 

g roteotlon of pltf.*s premiss from 
duty, & lor payment of all damages 
whloh might be suffered by reason of 
the non-performance of suoh work. — 
BtTBKB V, Dublin Sc Ktnostown 


Ry. Co. (1834), 3 Ir. L. Hec. N. S. 24.— 

IR. 

1 . Rendering accomd .] — 

A suggestion of breaches is necessary 
before execution issues on a judgment 
entered on a bond, with warrant of 
attorney, containing a release of errors, 
which bond was conditioned to levy Sc 
ooUeot all such sums as should be 
presented by the grand jury. — 
Stratton v . Codd (1846), 9 1. L. R. 1. 
-““■IR. 

900 i. Further breaches — Occasioned 
delav,} — To debt on bond sotting out 
0 condition Sc assigning breaches, 
deft, craved oyer Sc demuri'ed, Sc pltf, 
having succeeded on the demurrer, 
entered judmnent for the penalty Sc 
issued exeoution. Deft, then moved to 
set aside the proceedings, hut pltf. 
had leave to amend, by substituting an 
interlocutory for the final judgment, Sc 
entering an award of venire to assess 
damages. Sc inquire of further breaches, 
although three years had elapsed from 
the eiitry of judgment. — Douot4ASS v, 
Powell (1832),T O. S. 87.— CAN. 

PART XII. SECT. 3, SUB-SECT. 8. 

n. A’'on • ^/onnance — Of con- 
dition precedent.] — Non-performance of 
a condition precedent by pltf. is a 
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Sect* 3. — PUadinga: Svib-aect^ 3.] 

bxings another action of debt on the same bond 
deft, may plead the judgment in bar. — Anon. 
(1680), 3 Dyer, 371 b ; 73 E. R. 832. 

Payment.]--i8ee cases in Part VII., Sect. 2, 
sub-sect. 1, Part VIII., Sect. 4, sub-sect. 2, 
anie* 

903. Part payment.] — ^In debt upon a bond 
payment of part can only be pleaded in bar. — 
Pierce v. Paxton (1701), 1 Ld. Baym. 691 ; 
Holt, K.B. 660 ; 12 Mod. Rep. 641 ; 91 E. R. 1361 ; 
eud nom. Peirce v. Paxton, 2 Salk. 619. 

904. With interest — ^Duty to account for 

residue.] — plea that part of the money mentioned 
in the condition of a money bond has been paid, 
together with the interest Ujereon, is not sustain- 
able, without any answer as to the residue. — 
Ashbee V, PiDDUCK (1836), 1 M. & W. 664 ; 2 
Gale, 116; Tyr. & Gr. 1016; 6 L. J. Ex. 251 ; 
150 E. R. 659. 

Annotation : — Beld. Husband v. Davis (1851), 10 C. B. 645. 

905. & Statute of Limitation.] — ^By an 

agreement for the sale of property it was provided 
that as to £1,000, part of the purchase-money, the 
purchaser should execute a bond for securing 
payment of an annual sum of £40 to the vendor 
& his wife during their lives, ^ at the decease of 
the survivor of them, payment of £760 to his 
children, & payment of the remaining £250 to 
M. The purchaser executed a bond conditioned 
for payment of £1,000 A: interest at 4 per cent., to 
trustees at the times & in the manner to be men- 
tioned in an indenture which was intended to 
be subsequently executed by the purchaser & 
trustees, & wliich would be made with regard to 
payment of the £1,000 agreeably to the terms of 
the agreement. The indenture when executed 
was in fact a declaration that the £1,000 should 
be held on the trusts mentioned in the agreement. 
In 1872, the trustees of the bond, & the purchaser 
being dead, the representative of the last surviving 
trustee joined with M. in filing a bill against the 
purchaser’s exors. for administration of his estate, 
claiming to be creditors in respect of the £250 : — 
Held : a plea by defts., that certain sums had been 
paid by the purchaser on account of the £260, the 
truth of which plea was wholly denied by pltfs., 
did not prevent defts. from also pleading that the 
debt was statute-barred. — ^A shlin v, I^ee (1875), 
44 L. J. Ch. 376 ; 32 L. T. 348 ; 23 W. R. 458, L. JJ. 

SeSf also, cases in Part VII., Sect. 2, sub-sect. 1, 
anic* 

906. Payment into court.] — ^Payment of money 
into ct., under 4 & 6 Anne, c. 3, s. 13, in discharge 
of principal & interest on a bond, & costs, cannot 
be pleaded to an action on the bond. — E ngta.nd 
V. Watson (1842), 9 M. & W. 333 ; 1 Dowl. N. S. 
398 ; 11 L. J. Ex. 102 ; 6 Jur. 763 ; 152 E. R. 142. 
Annotation : — ^Befd. Hodgkinson v. Wyatt (1843), 13 L. J. 

Q. B. 73. 

To obtain relief — Under 4 & 5 Anne, c. 8.] 

— See Part VIII., Sect. 4, sub-sect. 2, ante. 

907 . .J — In an action on a bond, money 

cannot be ^aid into ct. 

In an action on an administration bond, breaches 
were assigned in the declaration. Sc deft, by way 
of plea set out the condition Sc paid money into ct. 
as to certain breaches, & as to the residue averred 
performance or excuse for non-performance : — 
Held: pltf. was entitled to strike out the whole 
plea. Sc proceed to assess damages. — London (Bp.) 
v. M'Neil (1854), 9 Exch. 490 ; 23 L. J. Ex. Ill ; 


18 Jur. 314 ; 2 W. R. 232 ; 2 0. L. R. 561 ; 168 
E. R. 209. 

AnnoUditms Johnson r.Dtomond g865). 11 Bxoh. 

73 : Marsluiil v. Exeter (1859), 6 C. B. N. S. 716. 


See, now, R. S. 0., Ord. 22, r. 1. 

908. Performance — In words of condition.] — 
If the condition of a bond be sufficient, perform- 
ance must be pleaded in the words of the condition. 
— Rennell V, Rbnneix (1766), Say. 316 ; 96 E. R. 
893 ; 8ttb nom. Rbvnald v. Reynald, 1 Keny. 367. 

909. General plea— disjunctive covenants.] 

— To covenants some negative & some affirmative, 
performance pleaded generally is good, except 
upon demurrer ; but performance of disjunctive 
covenants must be specially .pleaded. — Ogle- 
thorp V. Hyde (1691), Cro. Eliz. 233 ; 78 E. R. 


488. 

910. Several matters.] — A plea of 

performance of conditions of a bond is bad if 
general ; it should show in detail performance of 
the several things comprised in the condition. — 
Woodcock v. Cole (1664), 1 Sid. 216 ; 82 B. R. 


1065. 


Annotations: — ^Refd. Fitz-Patrlck v. Strong (1714-27), 
Oilb. Ch. 251 ; Roynald v. Reynald (1766), 1 Keny. 367 ; 
R^kes V. Manser (1845), 1 C. B. 531. 


911. .] — In an action of debt 

on a bond conditioned for the performance of 
various things, deft, pleaded that he had per- 
formed them all : — Held: (1) a bad plea, for the 
particulars being expressed in the condition, he 
ought to have pleaded particularly to each by 
itself ; (2) seem, where the condition was to per- 
form all covenants in an indenture. — Wimbleton v, 
Holdrip (1671), 1 Lev. 303; 2 Keb. 720; 83 
E. R» 410. 

Annotaliun : — Refd. Roakos v. Manser (1845), 1 O. B. 531. 

912. ,] — To an action on a 

bond conditioned for the perfoimance of several 
matters, it is requisite to set forth in the plea, with 
particularity, the manner in which the terms of 
the condition were complied with. — Reynald v. 
Reynald (1756), 1 Keny. 357 ; 96 E. R. 1020 ; 
sxjfb nom. Rennell v. Rennell, Say. 316. 

913. .] — To a declaration in 

debt on a bond conditioned for payment of £1,000 
on a day certain, & for performance of the cove- 
nants in a certain indenture, defts. pleaded a 
general plea of performance of all things mentioned 
in the condition. Pltf., by his replication, denied 
that defts. paid the £1,000 in manner Sc form as 
alleged : — Semble : the plea of general perform- 
ance would have been bad on special demurrer, as 
the bond was conditioned for the performance of 
several matters, & the plea ought to have con- 
tained a distinct allegation of the payment. — 
Roakes V. Manser (1845), 1 0. B. 531 ; 14 
L. .T. C. P. 199 ; 6 L. T. O. S. 93 ; 135 E. R. 
648. 

Annotations: — Ck>D8d. Grey v. Friar (1850), 14 Jar. 1106. 

Befd. Trix V. Tbome (1846), 9 Q. B. 282. 

914. Condition to give notice to 

obligee.] — Debt on bond conditioned to give 
notice to the obligee. A plea, that deft, gave 
notice according to the form Sc efrect of the 
condition : — Held : bad for not showing how he 
gave it. — Harwood v. Hblyard (1678), 1 Freem. 
K. B. 247 ; 3 Keb. 848 ; 2 Mod. Rep. 268 ; 89 
E. R. 177. 

Annotation : — Confd. Wills v. Murray (1850), 4 Exch. 843. 

916. Perfonnanoe of duties by 

collector.] — In debt on bond, the declaration 
stated that defts. & L. acknowledged thenaselves 


good plea In bar of an action on the 908 i. Partial performance .] — ^Partiid HBRSHBYr. Warren (1837), 4 Ont. Dig. 

bond. — Day v. Spafford (1836), 5 performance of the condition Ib no 720. — CAN, 

O. S. 57. — CAN, answer to an action on a bond. — 
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bound to pltfs. In £8»000 to be paid to pltfs., or 
to W.> on request, &; that thereby & by reason of 
the non*payment thereof, an action had accrued, 
etc* Defts. set out the bond & condition on oyer, 
^ pleaded general performance by them. The con- 
dition was, that L* So defts., or either of them, 
should duly pay all such sums assessed Sc collected 
or which thereafter might be assessed to be 
collected, by L., as a collector of property-tax, & 
that L. should duly demand the sums assessed, 
& in case of non-payment duly enforce the powers 
of the Acte against defaulters : — Held : the plea 
was bad, for averring performance generally, 
instead of showing what was done in performance 
of the condition, & also for not showing performance 
by L. as well as by defts. 

The bond and condition having been incorrectly 
set out by defts. on oyer, pltfs. set them out 
correctly, & prayed that they might be enrolled, 
& then demurred, on the ground of the defective 
oyer in the plea : Qu. : whether that was the 
proper course, or whether pltfs. should not have 
moved to set aside the plea. Semble : the effect 
of the enrolment was, to make the bond & con- 
dition, as enrolled, a part of the declaration. — 
Kepp V. WiGGETT (1848), 6 0. B. 280 ; 17 L. J. 0. P. 
295 ; 11 L. T. O. S. 243 ; 12 .Tur. 831 ; 136 E. R. 
1269 ; avbaequent proceedingfi (1849), 12 L. T. O. S. 
430; (1850), 10 O. B. 35. 

Annotation : — ^Mentd. Turquand v. Heimot (1849), 7 O. B. 179. 

916. Impossibility of performance — On certain 
day.] — Even if it be an answer to breaches assigned 
on the condition of an administration bond, for 
not exhibiting a perfect inventory, or making a 
true & just account at or before a particular day, 
that there was no ct. held on that day, it must be 
pleaded in excuse of performance, & cannot be 
given in evidence where deft, has pleaded only 
non esi factum^ and breaches have been suggested 
on the roll, pursuant to 8 ^ 9 Will. 3, c. 11, s. 8. — 
Oanteubury (Archbp.) v. Robertson (1833), 1 Cr. 
& M. 690 ; 3 Tyr. 390 ; 3 L. J. Ex. 101 ; 149 E. R. 
676. 

Annotntums : — ^Mentd. Crowloy v. CJhlpp (1836), 1 Curt. 456 ; 

Goodwin V. Kniffht & Knlpht (1848), 12 Jur. 706 ; Saundry 

V. Mitchell (1863), 1 New Kep, 317 ; In the Goods o/ Sullivan 

(1867), 16 W. R. 408 ; Dobbs v. Brain, [1892] 2 Q. B. 207 ; 

Cope V. Bennett (1911), 105 L. T. 541. 

917. Bond under Judgments Act, 1838 

(c. 110), s. 8 — ^Arrest of principal.] — ^In an action 
against a surety upon a bond under the above 
sect., for payment of a debt by H,, or his rendering 
himself in any action to be brought, deft, pleaded 
that pltf. had brought an action against H. in the 
Cb. of Queen’s Bench, & had issued a ca, aa, on a 
judgment recovered therein, on which H. was 
taken & detained in custody, according to the 
practice of the ct., & that from recovery of the 
judgment until the arrest, H. was ready & willing 
to surrender himself according to the practice of 
the ct. Sc the condition of the bond, Sc that by 
reason of his having been so taken Sc detained, 

“ he was, by the practice of the ct., exonerated Sc 
diseharg^ from rendering himself according to 
the condition ” : — Held: deft, should be allowed to 

p. Set-off — Arbitration bond .] — 

In an action of debt for the penalty of 
an arbitration bond, tn wnioh pltf. 
assigns as the only breach non-payment 
of a liquidated sum awarded by the 
arbitrators to be paid him by deft., a 
set^ott may be pleaded to the sum 
awerded.— ^HAW v, Wimon (1838), 

Ber, 585. — CAN, 

jff lujf, fturri, (xii. factum.h--' 

Pleas of non est factum Sc set-olt may be 
pleaded together. — Atktsb v, CIiARK 
(1839). 6 O. S. 33.-— CAN. 

921 i. Fraud,] — ^Where a bond given 


amend. Semble : the plea should either have 
shown the practice of the ct,, &; that H. did sur- 
render, if the facts alleged amounted to a surrender 
by such practice, or that it became impossible for 
H. to surrender, on account of the act of pltf. Sc 
the practice of the ct, — Hayward v. Bennett 
(1848), 6 0. B. 693 ; 17 L, J. C. P. 182; 10 
L. T. O. 8. 374 ; 12 Jur. 120 ; 136 E. R. 1011. 

918. Set-off — ^Annuity bond.]— Set-off may be 
pleaded to a bond for payment of an annuity. — 
Collins v. Collins (1759), 2 Burr. 820 ; 2 Keny. 
530 ; 97 B. R. 679. 

Annotations : — Contd. Willoughby v, Swlnton (1805), 6 Ba«t, 

650; Rodgers v. Maw (1846), 15 M. Sc W. 444 ; Leo v. 

Lester (1849), 7 C. B. 1008. Refd. .Tohnson v. Diamond 
. (1855), 11 Exch. 73. Mentd. Lonsdale v. Church (1788), 

2 Term Rep. 388 : Walcotr. Goiilding (1799), 8 Term Rep. 

126 ; Maokworth v. Thomas (iteO), 5 Ves. 329 : Smith v. 

Bond (1833), 10 Bing. 125 : Attwooll v. Attwooll (1853), 2 

E. Sc. B. 23 ; Cope e. Bennett (1911), 55 Sol. Jo. 521. 

919. Indemnity bond.]— Count on a bond 

for £100 conditioned to indemnify pltf. against 
certain actions. Breach, that pltf. was sued on 
one of them. Sc obliged to pay £9 10^. 5d., Sc was 
not indemnlffed. Plea, set-off of an amount 
averred to be equal to pltf.’s claim, but the plea 
did not show what amount was due on the bond : — 
Held : set-off could not be pleaded to a bond 
conditioned for indemnity, & a plea of set-off to 
a bond, under 8 Goo. 2, c. 24, s. 5, was not good, 
unless it showed what amount was justly due on 
the bond. — Atiwooll v. Attwooll (1853), 2 
E. & B. 23 ; 22 L. J. Q. B. 287 ; 21 L. T. O. 8. 99 ; 
17 Jur. 789 ; 1 W. R. .325 ; 1 C. L. R. 242 ; 118 
E. R. 677. 

Annotations : — ^Befd. Johnson v. Diamond (1855), 11 Exch. 

73 ; Brown v. Tibbetts (1862), 6 L. T. 386. 

920. Building contract — ^Delayed comple- 

tion.] — ^If two persons agree to pjerform certain 
work in a limited time, or to pay a stipulated weekly 
sum for such time afterwards as it should remain 
unfinished, Sc a bond is prepared in the name of 
both, but is executed by one only, with condition 
for the due performance of the work, or payment 
of the weekly sum, Sc the work is not finished in 
the time, such weekly payments are not by way 
of penalty, but in the nature of liquidated damages, 
Sc may be set off by the obligee in an action brought 
against him by the obligor who executed. — Fletcher 
V. Dyche (1787), 2 Term Rep. 32 ; 100 E. R. 18. 
Annotations: — FoUd. Astley t?. Weldon (isOl), 2 Bos. &‘P. 

346. Coiud. Attwool V. Attwool (1853), 22 L. J. Q. B- 287. 

Apld. Owen v. WUkinson (1858), 6 C. B. N. 8. 526. PoUd. 

BonstUl V, Byrne (1867), 16 W. R. 372. Refd. Barton v. 

Glovor (1815), Holt, N. P. 43 ; RelUv v. Jones (1823), 8 

Moora C. P. 244 ; Morley v. Inglis (1837), 4 Bing. N. C. 

68 ; East AngUan Rys. Co. v. Lythgoe (1851), 10 C. B. 

726. Mentd. R. v. Marylebone Coimty Ct. Judge & G. W. 

Ry. Co., Ex p. PlilUipB, [1907] 2 K. B. 664. 

See, further, Building Contracts, Engineers, 
& Architects, post. 

921. Fraud.] — A plea of fraud to a bond means 

fraud by which deft, was misled Sc deceived in the 
actual execution of the instrument, not in any 
transaction which led to it. — ^W right ik Campbeu. 
(1861), 2 P. & P. 393, N, P. ... 

922. Illegal consideration.] — The condition of 
a bond was for payment of a sum of 


for the purchase-money of land is 
impeached for fraud, on tho ground 
that there was a fraudulent representa- 
tion at the time of the bargain, Sc 
previous to tho giving of the deed, as to 
land included in the purohaso, it must 
be afArmatively shown as essential to 
such defence, that the deed does not in 
fact contain the land bargained for. — 
Sisson v. Merithrw (1846), 3 Kerr, 
284.— OAN. 

92111. .] — The obligor of a bond 

wUch by pltf.*s own showh^ is olwly 
frandulent. need not nlead fraud to 


prevent a recovery. — ^S mith v. Ditt- 
RICH (1852), 8 U. C. R. 5H9 . — CAN. 

921 iii. .] — Fraud of the obligee 

In obtaining the bond may be pleaded 
though the obligor has not brought 
suit to set the boud aside. — Ranonath 
Bakharam r. Govind Naksinv (1904), 
1. L. R. 28 Bom. 039. — IND. 

922 i. TUegal consideveUion,] — Know- 
ledge on the part of pltf. of the purpose 
for which the bond was given by defts. 
is an essential factor in tho deienoo of 
illegal consideration. — ^Pbask v, Ran- 
dolph (1911). 19 W, L. R. 635. — OAlNf. 
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Sect, 3, — Pleadings: Svib^e ecta* 3 ifc 4.] 

an action on the bond, deft, pleaded that the 
payment to be made was grounded upon an 
Olegal consideration : — Held : the plea which set 
out facts not contradictory, but explanatory of 
the condition, was good. — Collins v. Blantern 
(1767), 2 Wils. 347 ; 96 E. R. 860. 

AnnntaHotu : — Ck>iifd. Paxton v, Popham (1808), 9 East, 
408 : Higslns v. Pitt (1849), 4 ]^oh. 312 ; Bourke v. 
Mealy (1879), 14 Ck»x, O. 0. 329 ; Kearley v. Thomson 
(1890), 24 Q. B. D. 742 ; Barclay v. Pearson. 11893] 2 
v^. 154. Bold. Pole V. Harrobln (1782), 9 East, 416, n. ; 
Edgcombe v, Bodd (1804), 5 East, 294 ; Fletcher e. Sondes 
0827), 1 Bll. N. 6. 144 ; Grevllle t>. Atkins (1829), 4 
Man. &. By. K. B. 372 ; Edwards v. Brown (1831), 1 
Cr. & J. 307 ; Hill v. Manchester & Salford Waterworks 
C!o. (1881), 2 B. & Ad. 644 ; Prole v. Wliwlns (1836), 8 
Bing. N. O. 230 ; Ward v. Lloyd (1848), 6 Man. & G. 
786 ; Heir t>. Leeman (1846). 9 Q. B. 371 : Benyon v. 
Nettlefold (1860), 3 Mao. G. 94 ; ]^ynell v. Bpiye (1862), 

. 1 De G. M. 42 G. 660 ; Royal British Bank v. Turquand 
(1866), 6 B. & B. 248 ; Taylor v, Chester (1869), L. R. 4 
q. B. 309 ; Waugh v. Morris (1873), 42 L. J. Q. B. 67 ; 
Yorkshire By. Waggon Co. v. Maclure 8c Cornwall Minerals 
By. Co. (1881), 46 L. T. 747 ; Relohel e. Oxford (1887). 
86 C3i. D. 48 ; Henuauu v. Charlesworth (1906), 74 
L. J. E. B. 620. Mentd. Master v, MUlor (1791), 4 Term 
Hep. 320 ; Drage v, Ibberson (1798), 1 Esp. 043 ; Kerrison 
V. <^le (1807). 8 East, 231 ; Morgan e. Horseman (1810), 3 
Taunt. 241 ^as LiJght & Coke Co. v. Tomer (1839), 6 Bing. 
N. C. 666 ; Elrwan v. Goodman (1841), 9 Dowl. 330 jMyers 
c. Sari (1860), 9 W. R. 96 ; Nawab Sidhee Nuzur Ally Khan v. 
Rajah Ojoodhyaram Khan (1866), 10 Moo. Ind. App. 640 ; 
!F1okeringe. Hfraoombe By. Co. U868), L. R. 3 C. P. 236; 
Rawlings v. Coal Consumers Assocn. (1874), 30 L. T. 469 ; 
Hegarty v. Shine (1878), 14 Cox, O. C. 124 ; Re Coltman, 
Coltman v, Coltman (1881), 46 L. T. 392 ; Re Robin8on*B 
Settlmt., Gant v. Hobbs (1912), 106 L. T. 443 ; Re Worth- 
in^n, Exp. Path6 li'iNeres, [1914] 2 K. B. 299. 

923. .] — To debt on bond conditioned for 

payment of a sum of money, which tlie condition 
stated to have been taken up, borrowed, & 
received by defts. of pltfs. at reapondeniia interest, 
secured by a cargo of goods shipped from Calcutta 
to Ostend, it is competent to deft, to plead that 
the bond was given to secure the price of goods 
sold by pltfs. to defts. in the East Indies, & illegally 
prepared by pltfs. for shipment from thence to 
beyond the Cape of Good Hope, without the licence 
of the East India Co., without proceeding to state 
formally, that the condition was colourable, to 
conceal the illegality of the transaction, & to 
negative that the bond was given for money taken 
up, borrowed, A; received, etc., for the statement 
in the plea is rather explanatory of, than absolutely 
inconsistent with, the transaction stated in the 
condition of the bond, but if it were inconsistent 
with it, the plea would still be good in such form. 
— ^Paxton v. Popham (1808), 9 East, 408 ; 103 
E. B. 628. 

Annofofioni : — Consd. Gas Light & Coke Co. v. Turner (1839), 

6 Bing. N. C. 666. Difltd. Fisher v. Bridges (1863), 2 
K. & B. 1 18. Betd. Grevllle v. Atkins (1829), 4 Man. & By. 

K. B. 372 : Hill V. Manchester & Salfordi Waterworks Co. 
(1831), 2 B. & Ad. 544 ; Bridges v. Fisher (1854), 23 

L. J. Q. B. 276 ; Royal British Bank v. Turquand (1855), 

5 E. & B. 248. 

.1 — SeCf generally f Part III., Sect. 3, ayite, 

924. Matters outside elaim — Claim for principal 
— ^Plea of payment of principal & interest.] — If a 

declaration in debt on a bond conditioned for 
payment of the principal A interest assigns a 
breach in non-payment of the principal only, a 


plea is bad, speciaRv demurred to, which avers 
payment of both principal A interest. — ^Bishton 
V. Evans (1835), 2 Or. M. A R. 12 ; 1 Gale, 76 \ 
6 Tyr. 639 ; 8 Dowl. 735 ; 4 L. J. Ex. 142 ; 150 
E. R« 6. 

925. Matters outside bond.1 — ^By agreement 
between pltf. A S., S. was to perform certmn works 
for pltf. for a certain sum, A to receive from time 
to time three-fourths of the cost of the part com- 
pleted, the first payment to be made ^t^ one- 
eighth w^ performed, the remaining fourth part 
to be paid one month after the whole was com- 
pleted, A if S. should fail to perform the work, 
pltf. might employ others to perform it, A deduct 
the ei^ense from the sum payable to S. Deft, 
entered into a bond conditioned for performance 
of the agreement by 8. 8 ., after performing part 

of the works, abandoned the contract. Pltf., at 
the request of 8., A upon new security given by 
him, had advanced to 8., for assisting him in 
performing the works, a sum exceeding the whole 
cost of the works performed at the time of the 
abandonment, but less than the whole contract 
price. Pltf. had the works completed at an 
expense which, added to the cost of the part 
performed by 8., was less than the whole contract 
price agreed on with 8., but which, added to the 
sum actuaUy advanced to 8., exceeded that 
contract price. Pltf. brought an action of debt, 
on the bond, suggesting, as a broach, S.’s non- 
performance, A pltf.’s loss thereby. Deft, pleaded 
non factum : — Held: (1) Pltf. was entitled to 
nominal damages only, the loss having arisen, 
not from the non-performance of S.’s contract, 
but from pltf. having advanced more than the 
contract required, especially as the sum advanced 
exceeded, not only the three-fourths, but the whole 
of the work completed, A as the advances had been 
made on a fresh negotiation with, A security taken 
from, 8. ; (2) this answer could not be pleaded by 
deft., but was properly set up, under non eat 
factum^ to meet pltf.’s evidence of damages. — 
Warbb V. Oalveht (1837), 7 Ad. A El. 143 ; 
Will. Woll. A Dav. 528 ; 2 Nev. A P. K. B. 126 ; 
6 L. J. K. B. 219 ; IJur. 450 ; 112 E. R. 426. 


Sub-sect. 4. — Reply. 

See, now, R. 8. C., Ords. 19, 23. 

926. Assignment of breaches — ^Effect of in- 
sufficiency.] — In debt on bond, if deft, plead 
performance, A pltf, assign an insufficient breach, 
there shall be judgment against pltf., though the 
plea was defective. — Gewen v. Roll (1606), Cro. 
Jac. 131 ; 79 E. R. 114. 

Annotation : — Mentd. Bees v. Morgan (1834), 6 B. A Ad. 
1036. 


927. Effect of mlstake.T—Debt on an 

obligation to perform an award. Pltf, in his 
replication having ill assigned a breach, A prayed 
leave to discontinue ; — Held : the award being 
for the payment of money, the ct. would not give 
leave, for he might have Ids action Ox debt upon 


926 1. Mattera outaide boTtd.] — Deft, 
cannot set up a separate contem* 
poraneous agreement not under seal, 
varying the condition from that which 
the bond Itself Imports. — G bamkr v. 
Hodoson (1846), 3 C. C. R. 174.— CAN. 

e. Lia alibi pendena.1 — The de- 
pendence of proceedings in England 
a^nst a Scotsman there, for retovery 
of the sum In a Scottish bond, does not 
render it inoompetent to charge the 
debtor on the bond on his return to 
Scotland ; It being in the discretion of 
the ot. to sist procedure till the issue 


of the litigation in England. — 
CooHBANE V . Paul (1857), 20 Dunl. 
(Ct. ot Sees.) 178.— SOOT. 

PART Xll. SECT. 8, SUB-SECT. 4. 

926 1. Assignment of hreachea — In 
genereU .] — In assigning breaches, in a 
replication to a plea of performance 
generally, it is not neoess^ to state 
to what part of the condition of the 
bond the replication is meant to apply ; 
it is sufflclent if a breach be actually 
alleged ; A where this was substanti- 
ally, though informally, done, the ot. 


refused to arrest the judgment A award 
a repleader. — ^A.-Q. v, Dennxb (1832), 
Hayes, 566.— IR. 

t. Sutpeieney.] — 8ei, fa. on 

a bond to the Queen for performance of 
duty by a pork inspector. The assign- 
ment of breaches showed an agree- 
ment to refer pork to the Inspector for 
his inspeotion, A then alleged that ho 
wroxignilly branded pork of inferior 
quality snth the wo^ ** prime mesa 
pork**^; — Held: breaches were suffi- 
ciently assigned. — R. v. Mowat (1863), 
3 O. P. 288.— CAN. 
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Part XIL — ^Actions on Bonds. 


the award. — ^A kon. (1075), 1 Freem. K. B. 410 ; 
80 E. B. 305. 

jttifiotaiion:— Etfd. Winters. Whtte (1819), 1 Brod. ic Bins. 

360. 

928. Under 8 & 9 WiU. 3» c. ll-~Pro- 

cedure.] — ^After oyer of the condition & non eat 
factum pleaded to debt on bond, on which issue 
is joined & noiice of trial given, pltf. may enter a 
suggestion on the roll, & assign breaches pursuant 
to 8 A; 9 Will. 8, c. 11, but it is irregular to deliver 
such second issue without a summons A judge’s 
order. — B thbrsby v. Jackson (1799), 8 Term Rep. 
266 ; 101 B. R. 1376. 

Annotations : — OoMd. Johnes v. JohneB (1814), 8 Dow, 1. 

Polld. Homfray v. Rlsby (1816), 6 M. & S. 60 ; Webb v. 

Jamefl (1841), 8 M. aTw. 646. Quin v. King (1836), 

1 M. & W. 42. 

929. Formal terms.] — In debt on 

bond conditioned not to assault, molest, or injure 
the person of pltf., the replication alleged that 
deft, assaulted, molested, A injured the person of 
pltf. by then A there beating, etc., A otherwise 
ill-treating him. Deft., while sitting in the same 
room, had jumped up from his seat with his fist 
clenched as if to strike pltf., but was pulled back 
to his seat by another before he was within reach 
of pltf. : — Held : there was a sufficient assignment, 
by the replication, of a breach of the condition, 
for which the jury were to assess damages on 
8 A 9 Will. 3, c. 11, s. 8, although such breach 
wore not alleged in formal terms to be laid accord- 
ing to the Act. — Tombs v. Painter (1810), 13 
East, 1 ; 104 E. II. 265. 

930. .] — In action of debt on bond, 

with penalty for performance of covenants, breaches 
may be assigned in the replication ; A on demurrer, 
interlocutory judgment may be given to the extent 
that it appears to the ct. that the replication is 
sufficient, A that pltf. ought to recover his debt 
A damages for detention, A final judgment may 
be stayed till after award A execution of the writ 
of inquiry. — .Toiines v, Johnes (1814), 3 Dow, 1; 
3 E. R. 969, 11. L. 

Annotations: — Mentd. Wright v. R. (1849), 14 Q. B. 148; 

Noble V, Abler (1886), 11 P. D. 158. 

931. .1 — ^Pltf. may suggest broaches 

in an action on a bond, at the conclusion of his 
replication. — Homphrey v. Rigby (1816), 2 Chit. 
298 ; 5 M. A S. 60 ; 105 B. R. 973. 

Annotation : — FoUd. Webb v. James (1841), 8 M. A W. 645. 

982 . Traverse of material averment.] 

— 8 A 9 Will 3, c. 11, 8. 8, does not authorise the 
assignment of breaches in a replication which 
traverses a material averment in the plea. 

Where, to a declaration in debt on a bond, 
deft., after setting out the condition of the bond 
on oyer, pleaded performance of part of the 
condition only, A matter of excuse for non- 
performance as to the residue : — Held : a replica- 
tion, incorporating an assignment of breaches with 
a traverse of the matters of excuse, was bad, on 
the ground that the Act authorises no double 


pleading, except the multiplication of such 
breaches as could have been properly assigned 
at common law. — ^Webb v, James (1841), 8 M. A W. 
646; 1 Dowl. N. S. 35 ; llL.J.Ex.38: 161 E. R. 
1197. 


AnmtaJtjonsj^'BM. Sanders v. Coward (1846), 16 M. A W. 

53 ; London v. M'Neil (1854), 2 C. L. R. 661. 

938 . Award.] — In debt on bond for 

performance of an award, If deft, plead “ no award,” 
A the replication show an award without assigning 
a breach, judgment is erroneous. — Barret v, 
Fletcher (1009), Cro. .Tac. 220 ; Yelv. 162 ; 79 
E. B. 192. 


934. .] — In debt on a bond con- 

ditioned to perform an award, if deft, pleads 
” no award,” pltf. must in his replication assign 
a breach. — Lockey v. Darby (1696), 1 Ld, Raym. 
108 ; 91 E. R. 908. 

AnnotaHons : — ^Beid. Green v. Waller (1703>, 2 Ld. Raym. 
891. Mentd. Murray n Stair (1823), 2 B. A O. 82. 

936. Variation.] — Debt on an arbn. 

bond. Plea, no award. The replication showed 
an award to pay £10 10s. A costs, etc. The 
breach assigned was for non-payment of the 
£16 10s. only : — Held : good. — Fox v. Smith 
(1705), 2 Wils. 267 ; 95 E. R. 803. 

Annotation: — Mentd. Simpson v. I. R. Comrs. (1914), 83 
L. J. K. B. 1318. 

936. Collateral matters.] — ^In debt on a 

bond with a condition, if deft, pleads a collateral 
matter, pltf. need not assign a breach. 

If deft, in debt on an award pleads any other 
collateral matter, pltf. need not assign a breach. — 
Lockey v. Darby (1696), 1 I^d. Raym. 108 ; 91 
E. R. 968. 

Annfftations : — Beld. Green v. Waller (1703), 2 Ld. Raym. 891, 
Mentd. Murray v. Stair (1823), 2 B. A C. 82. 

937 . Admission of non-performance of 

condition.] — In debt on a bond conditioned to 
deliver up certain goods if the law should adjudge 
them to be prize, if deft, pleads that the law had 
not adjudged them prize, he admits that he has 
not delivered them, A need not assign a breach 
in his reply. — Green v, Walter (1703), 2 Ld. Raym. 
891 ; 92 E. R. 96. 

Annotations .—Mentd. BeUow v. Aylmer (1719), 1 Stra. 188 ; 
Henriques r. Dutch West-India Co. (1728), 2 Stra. 807 ; 
Lothian v. Henderson (1803), 3 Bos. A P. 499. 

938 . ,] — Where deft, pleads matter 

of excuse that admits a non-performance of the 
condition of a bond, except in the case of an 
award, pltf. need not assign a breach in his 
replication, — Shelley v. Wright (1737), Willes, 9 ; 
126 E. B. 1029. 

Annotations : — Mentd. Hill v, Manchester A Salford Water 
Works Co. (1831), 2 B. A Ad. 644 ; Lalnson v. Tremore 
(1834), 1 Ad. A El. 792 ; Bringloe v. Goodsoii (1839), 6 
Bing. N. C. 738. 

939. Specific breaches — ^To general A 

specific pleas.] — In debt on bond conditioned for 
the performance of covenants, if deft, craves oyer, 
A pleads performance of each covenant speci^ly, 
A also general performance, pltf. must assign 


988 i. 


Award .] — In an action 


on a bond, where the plea is that the 
bond was conditioned to perform an 
award, A no award made, pltf. mtist 
either deny the condition as alleged, 
or reply specially setting out an award 
A assigning a breach. — Cowan v. 
WnmcTlSeS), 9 U. C. L. J. O. S. 131.— 
GAN. 


987 i. Admission of non-psT' 

formance of oondition-rSuapestion pre^ 
ferable to cwsignmsnt — Traverse of 
excuse for non-^rfarmance ,] — ^To an 
action on a surety bond, oouditloned 
for faithful perfomlanoe of the princi- 
pal, as secretary to pltfs., A the making 
of satisfaction for any losses, eto., 
within three months after due proof 


thereof A notice — the surety averred 

g erformanoe up to a certain period, 
; as an exouse for subsequent non* 
perfornmnoe alleged a dealing by pltfs. 
in gold A silver ooins contrary to law, 
which increased the risk, whereby the 
surety was discharged ; the replication 
traversed the dealing in gold A silver 
A assigned breaohes on days between 
periods which embraced not only that 
time in the plea covered by perform- 
ance, but also that during wnioU the 
breach was admitted : — Held : the 

replication should not have assi^ed 
but suggested breaches, A confined 
them to the period, for which the surety 
had pleaded performance, A slioiud 
have oouoluded the traverse of the 
surety's excuse of non-performanoe 


with an issue to the country. — 
Mkohanics* Whalb Fishino Co. v. 
Whitney (1847), 3 Kerr, 312.— 

CAN. 

939 i. Specific hreaohea^To 

general plea ,] — The oondltlou of a bond 
set out on oyer, was for due perform- 
ance by A. of the oflUoe of secretary A 
treasurer of a society, according to its 
nilos. In answer to a plea of per- 
formance pltf. replied assigning for 
breaches. (1) that it was a rule that 
the treasurer should have authority to 
reoeive all money for the society, **85 
that ho should also deposit dally with 
the bank all such money as he should 
reoeive ** ; yet that he had received 
a large sum of money A had not paid 
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. 3. — Pleadings: Sub^eect, 4, Sects. 4 dt 6.] 

specific breaches in his replication, if he has not 
done it in his declaration, & if he merely takes 
issue on the general peiiormanoe, & enters a 
separate assignment of breaches on the record, 
no damages can be assessed on them, & the ct. 
will award a repleader. — ^Ploher v. Boss (1814), 
6 Taunt. 886 : 1 Marsh. 95 ; 128 E. B. 739. 

Homfray v, Rigby (1816), 6 M. & S. 

60. Montd. BamewaU v. Sutherland (1850), 0 C. B. 380. 

940. Payment of money — ^Non-payment.] 

^ — In debt on bond to pay so long as he continued 
in office, if deft, plead, that it was granted for the 
life of A. & paid during the life of A., pltf. may 
reply tliat he did not enjoy it for, & pay during, 
the life of A., etc., but he must assign a breach that 
he did not pay. — Gayle v. Betts (1676), 1 
Mod. Bep. 227 ; 86 E. B. 846 ; sitb nom, Gajle v, 
Betts, 3 Salk. 142 ; affd, avb 7iom. Betts v. Gale 
(1677), 3 Keb. 813, 

941. .] — Debt on bond to save 

harmless from expenses by reason of naming one 
to a curacy, or from suits by reason thereof. Plea, 
non damnificaius. Pltf. replied, & assigned for 
breach that he was obliged to pay such a sum by 
reason of such nomination, but did not say how 
he was obliged : — Held : well enough.-— Simmons 
V, Langhorne (1764), 2 Wils. 11 ; 95 E. B. 659, 

942. General denial.] — ^A plea, to a 

declaration on bond, conditioned {inter alia) for 
payment of £3,000, that all the sums of money 
which become due on the bond were paid, may be 
replied to generally, by a general denial of the 
words of the plea, without assigning any specific 
breach. — Turner v, M‘Namara (1781) 2 Chit. 
697. 

AnnoUdion : — Reid. Roakes v. Manser (1845), 1 C. B. 531. 

943 . .] — To debt on bond, deft., 

after reciting a mtge. deed, which showed the 
condition to be for payment of a sum of money 
on a day specified, according to the tenor of the 
proviso contained in the indenture, & for the 
performance of the covenants therein, pleaded 
that there were no negative or disjunctive covenants 
in the indenture, & that he paid the money men- 
tioned in the condition on the day therein specified, 
according to the effect thereof, & performed all 
the covenants & provisos in the indenture on his 
part to be performed. Pltf., in his replication, 
took issue generally on the non-payment of the 
money ; — Held : such replication was good, as 
the only point in issue was payment of the money, 
&> as pltf. had therein denied the whole substance 
of deft.*s plea. — Darbishire v. Butler (1821), 6 
Moore, C. P. 198. 

Annotations: — Oonsd. Smith v. Bond (1833), 10 Bing. 125; 

Roakes v. Manser (1845), 1 C. B. 531. 

944 . With averment.] — Debt on bond 

conditioned to render an account of all such sums 
of monejr & goods as were due & belonging to W. 
at the time of his death, which should any ways 
come to deft.’s hands, & to make an equal dividend 
of all such sums of money, etc., & pay pltf. a 
proportion of same. Plea, that no goods came to 
deft. *8 hands. Beplication, that a silver bowl 
came to his hands, Sc concluding with an aver- 
ment : — Held : the replication was bad, for not 


assigning a breach, viz., that deft, did not make a 
dividend or pay the proportion, but the conclusion 
with an averment was proper, — ^BLayman v. Gbr- 
RARB (1667), 1 Saund. 102 ; 2 Keb. 275 ; 85 E. B. 
109 ; svb nom. Hkyman v, Gerard, 1 Lev. 226 ; 
1 Sid. 840. 

Annotations : — ^Beld. Fitz-Patrlok v. Strong (1714-27), 
Glib. Oh. 251 ; Tryon r. Carter (1733), 2 Stra. 994 : De La 
Rue r. Stewart (1806), 2 Bos. & P. N. R. 362 ; Thome v. 
Jenkins (1844), 12 M. 8c W. 614. Mentd. Chandler v. 
Roberts (1779), 1 Doug. K. B. 58 ; Marks v. Lahee (1837), 
4 Boott, 137. 

945. Accounting for rates — ^Performance.] 

— Upon bond conditioned that a collector of poor 
rates should render an account of money received, 
after general performance pleaded, in assigning 
a breach that he did not render an account. 
Semble : it was necessary to aver that he received 
money to be accounted for. — Serra v. Wright 
(1816), 6 Taunt. 46 ; 1 Marsh. 441 ; 128 E. B. 949. 

9 ^, Replacement of stock — ^Notice.] — 

Action of debt on bond. The condition recited 
that pltf. had lent to J. £900 3 per cent, reduced 
annuities, & then the condition was, that J., upon 
three months’ notice in writing from pltf., should 
replace the £900 stock, as aforesaid, in pltf.’s 
name, with all dividends which should accrue upon 
same from the date of the bond. Deft, pleaded 
that pltf. did not give three months’ notice to 
replace the stock with the dividends, which would 
have become due for same, from the date of the 
bond. The replication alleged a three months’ 
notice to replace the stock, with all dividends 
which had accrued due on same, from the date 
of the bond, & assigned as a breach, the not 
replacing of the stock, saying nothing about the 
dividends : — Held : (1) the notice was sufficient ; 
(2) the assignment of the breach, as to the dividend, 
was unnecessary & informal ; (3) as the breach 
was well assigned as to the not replacing of the 
principal, pltf. was entitled to judgment. — Hudson 
V. Smith (1827), 1 Man. & By. K. B. 489; 6 
L. J. O. S. K. B. 146. 

JSeCf alsOf Sect. 3, sub-sect. 2, ante; Part VIII., 
Sect. 4, sub-sect. 3, ante. 


Sect. 4.— SPECIHC PERFORMANCE OR IN* 

JUNCTION. 

947. Specific performance — ^To convey land.] — 

A bond conditioned to convey lands in considera- 
tion of money received, is considered in equity as 
articles of agreement, & the condition will be 
decreed to be specifically performed. — ^Anon. 
(1728), Mos. 37 ; 26 E B. 256. 

948 . To settle property — Consideration of 

marriage — ^Not satisfied by penalty.] — T. in considera- 
tion of H.’s marrying his daughter, entered into a 
bond to H. in a penalty of £5,000 to settle one-third of 
whatever estate should come to him upon the death 
of liis father : — Held : the condition of the bond 
should be specifically performed, for the design of 
the agreement of which the bona was evidence, 
being to make lasting provision for wife & children, 
could never be satisfied by the forfeiture of the 
penalty, which being money would go to the 
husband absolutely. — Hobson v. Trevor (1723), 


it over, but had converted It to his own 
use. (2) that A. fraudulently repre- 
sented a person to be a shareholder 8c 
BO Induced the society to grant him a 
loan whereby the money was lost : — 
Held : breamies were well assigned. — 
FAEAnERs Sc Mbobanics* Building 
V. Whittsmorb (1852), 9 
U. 0. R. 297.-~CAH. 


PART XII. SECT. 4. 

947 i. Specific performance — To 
convey land — Voluntary bond. ] — The 
looatee of lands from the Oown 
executed a bond in favour of a son, 
for the conveyance of land, to procure 
his marria^ with a person, which did 
Dot take place, the son was allowed to 


retain the bond. Tho father subse- 
quently conveyed, for value, to another 
son, who had notice of tho bond ; 8c 
he having obtained the Crown patent 
for the land, a bill was filed to oompel 
speoiflo perrormetneo of tho bond: — 
Held : the bond could not be enforced. 

-Osborne v. Osborne (1856), 6 Or. 
1.— CAN. 
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10 Mod* Eep. 607 ; 2 P. Wms. 191 ; 68 E. R. 829 ; 
sub nonu Hopsox v. Tbevok^ 1 Stra. 633, L. 0. 
AfinotaHona .* — Oonid* Boper v. Bartholomew (1823), 12 
Price, 797. BaUTLyde v. Myim (1833), 1 My. So K. 683 ; 

V, Gozmne (1839), 6 My. & O. 260. Manid. Wright e. 
Wright (1750), 1 Ves. Son. 409 ; Chesterfield v, Janssen 
(1751), 2 Ves. ^n. 125 ; Stone v, Llddei^e (1795), 2 
Anst. 533. 

949. .1 — On marriage 

the two fathers agreed to settle lands. One did so ; 
the other gave a bond of £600 with £1,200 penalty, 
if he did not : — Held : he had not election after- 
wards to forfeit the £600 or settle, the settle- 
ment being the primary agreement, & the £600 
only a penalty or further security .---■k)HiLLiNER v. 
Chillinbb (1754), 2 Ves. Sen. 528 ; 28 E. R. 337. 

Armotationa : — ^Apld. Roper v. Bartholomew (1823), 12 Price, 
797 ; Logan v, Wienholt (1883), 7 BU. N. 8. 1. 

960. .] — A., in con- 

sideration of the intended marriage of his niece, 
entered into a bond with a penalty of £4,000 con- 
ditioned to give, by will or otherwise, unto or in 
trust for her or the issue of the intended marriage 
so much in money, or in valuable effects, as he 
should by his will give or bequeath to any one of 
his next of kin, or to any other person whomsoever : 
— Held : this condition was not to be satisfied by 
the penalty, but must be specifically performed. — 
Logan v, Wienholt (1833), 7 Bli. N. S. 1 ; 1 
Cl. & Pin. 611 ; 5 E. R. 674, H. L. 

Annniaiiona : — Confd. Burrowes v. Gore (1858), 6 H. L. Cas. 
907. Mentd. Hammeraley v. De Biel (1845), 12 01. &; Fin. 
45; Squire v. Whitton (1848), 1 H. L. Cas. 333; Re 
Poweira Insce. Trusts (1856), 28 L. T. O. S. 19 ; Eyre v, 
Monro (1857), 3 K. J. 305 ; Patch v. Shore (186^), 11 
W. R. 142 : Maddison v. Alderson (1883), 49 L. T. 303. 

951* Injunction — Restraint of trade — Liquidated 
damages payable on breach.] — A bond in a 
penalty of £2,000, which recited an agreement by 
the obligor otherwise merely verbal, to give a bond 
not to practise as a solr. within fifty miles of W., 
was conditioned on the payment of £1,000 as & for 
liquidated damages, if the obligor should so 
practise : — Held : (1) the bond did not give the 
obligor the right to practise on payment of the 
£1,000, & the ct. would grant an injunction to 
restrain him from so practising ; (2) what the 
ct. would look to was not the mere form of the 
instrument, but whether, having regard to the 
contents of the whole instrument, & the nature 
& circumstances of the particular case, it would 
grant or refuse an injunction. — Howard v. Wood- 
ward (1864), 5 Now Rep. 8 ; 34 L. J. Ch. 47 ; 11 
L. T. 414 ; 20 J. P. 3 ; 10 Jur. N. 8. 1123 ; 13 
W. R. 132. 

Annotations : — CoDBd. London v. Yorkshire Bank v. Pritt 
(1887), 56 L. J. Oil. 987. Befd. General Accident Assce. 
Corpn. V. Nod, (1902] 1 K. B. 377. Reid. Dewca v. Fitoh, 
11920] 2 Ch. 159. 

952. .] — Pltfs., bankers at L., 

appointed deft, their bank manager there. Deft, 
executed a bond in a penalty of £1,000 to pltfs., 
which was conditioned to be void if deft., after 
quitting pltf.’s service, should not enter into 
similar employ within a certain time &> distance. 
Deft, committed a breach of the condition, & 
contended that the pltfs.* only remedy was to 
recover the penalty of the bond ; — Held : the 
condition of the bond was independent evidence of 
an agreement sufficient to maintain an injunction. — 
London & Yorkshire Bank, Ltd. v. Pritt (1887), 
66 L. j. Oh. 987 ; 67 L. T. 875 ; 36 W. R. 135 ; 
3 T. L. R. 728. 

968. -.] — Deft, on entering the 


service of pltfs., a banking co., executed a bond in 
the penal sum of £1,000 the condition of which was 
that it should be void if he should perform his 
duties in the manner therein mentioned, & also 
if he should pay to pltfs. £1,000 as liquidated 
damages in c^e he should at any time within two 
years after his leaving the service of pltfs. accept 
any employment in any other bank within two 
miles of pltfs.* bank. Deft, resigned his employ- 
ment in pltfs.* bank &; immediately entered the 
service of a rival bank in the same town. Pltfs. 
brought an action claiming an injunction to 
restrain deft, from holding employment in any rival 
bank. Deft, was willing & offered to pay the penal 
sum of £1,000 : — Held : deft, could not satisfy his 
obligation by paying the penal sum, but there was 
an agreement between tne parties to be implied 
from the bond, that deft, ^ould not enter into 
the service of a rival bank, which could be enforced 
in a ct. of equity, & pltfs. were entitled to an 
injunction. — National Provincial Bank of 
England v. Marshall (1888), 40 Ch. D. 112 ; 58 
L. J. Ch. 229 ; 60 L. T. 341 ; 53 J. P. 356 ; 37 
W. R. 183 ; 5 T. L. R. 81, C. A. 

Annotalions : — Befd. Gent v. Harrison (1803), 69 L. T. 307 ; 

Silver V. Gatti (1893), 37 Sol. Jo. 776 ; Mason v. Provident 

Clotiiing 6c Supply Co., [1913] A. C. 724. Mentd. Oarritt 

V. Bradley, [1901] 2 K. B. 550. 

See, further, Injunction ; Trade & Trade 
Unions. 

954. Mot to do act — ^Untll damage ascer- 

tained.] — If a man agree not to do an act, Sc enter 
into a bond with a penalty to be forfeited on his 
doing it, the penalty is never to be considered as the 
price for doing such act, but the ct. will relieve by 
injunction, imtil the actual damage sustained shall 
be ascertained by an issue. — Hardy v. Martin 
(1783), 1 Cox, Eq. Cas. 26 ; 1 Bro. C. C. 410, n. ; 
29 E. R. 1046. 

Annotations : — Consd. Astley v. Weldon (1801), 2 Bos. & P. 

346. Refd. Wallia r. Smith (1882), 21 Ch. D. 243. 

966. To restrain payment — Wrongful pos- 

session.] — Held : the Ct. of CJh. had jurisdiction to 
restrain the India Co. from paying the money 
secured by their bonds to a person, who had 
wrongfully obtained possession of tliom, or to any 
other person than the lawful owner of them. — 
Glasse V. Marshall (1845), 15 Sim. 71 ; 15 

L. J. Ch. 25 ; 60 E. R. 643. 


Sect. 6.-~PR00F OF DAMAGES. 

See, generally. Damages. 

Amount of damages — How determined.] — See 
Part VIII., Sect. 3, ante. 

966. Breach of covenants — ^Lease.] — In debt on 
bond for the performance of covenants in a lease, 
judgment & suggestion of damages to be assessed 
on the writ of inquiry, the lease need not be 
proved. — Collins v. Rybot (1794), 1 Esp. 167, 
N. P. 

957. ,] — In debt on bond conditioned for 

the performance of covenants, if the condition is 
not set out in the pleadings pltf. in executing a 
writ of inquiry under 8 & 9 Will. 3, c. 11, s. 8, m^t 
prove that the bond mentioned in the suggestion 
& produced to the jury is that on which the ^rion 
was brought. — ^Hodgkinson v. Marsden (1809), 2 
Camp. 121, N. P. 


PART XII. SECT. 6. 

a. Absence of proof .] — Where in 
debt on an Indemnity bond deft, 
pleaded that 11 pltf. was damnified she 


was damnified of her own wroii|f» 6c 
pltt took issue on the Pl®a» & 
assign any breach ; & at the trial, 
pltf. not offering any evldenoe to prove 
that she was damnified, was non- 


suited. On a motion for a new trial ; — 
Held : the nonsuit was right. — 

Hamilton v. Davis (1845), 2 U. C. R. 
137.— CAN. 
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Sbot. 6.— EVnMEaiCE AMD ONUS OF PROW. 

Evidence.] — See Evidbncb ; Praotiob dc Pbo- 
obduhb. 

95B. Onus of proof — ^Execution of bond ad- 
mitted — ^Plea of solvit ad diem.] — In debt on bond, 
the only plea being aolvU ad diem, the execution of 
the bond is admitted, & deft, begins. — Sandford 
V. Hunt (1828), 1 0. & P. 118, N. P. 


Sbot. 7.— JUDCadENT. 

959. Entering up — Without writ of Inquiry.] — 

Final judgment may bo entered upon a b^ bond, 
without executing a writ of inquiry. — ^Moody v. 
Pheasant (1801), 2 Bos. & P. 446 ; 126 E. K. 
1376. 

AnnotaHon : — FoUd. Smith v. Bond (1833), 10 Binff. 125. 
Compare No. 972, post. 

Bail bonds generally, see Execution. 

960. Failure to pay interest — Stay.] — On bond 
to pay interest half yearly, & the principal in three 
years, judgment shall be entered on failure of 
paying interest, but with stay of execution on 
discharging it. — ^Masfbn v, Touchbt (1770), 2 
Wm. Bl. 706; 96 B. R. 416. 

AnnotafionB : — Held. Howel v. Hanforth (1772), 2 Win. Bl. 
843. Mentd. James v. Thomas (1833), 6 B. & Ad. 40 ; 
Hodakinson v. Wyatt (1843), 13 L. J. Q. B. 73. 

961. Second Judgment — ^Damages & costs.] — 

Judgment by default having been suffered in an 
action on a bond, pltf. entered up judgment for the 
penalty together with £9 10«. for images & costs. 
A writ of inquiry having been executed, damages 


were assessed at £1,115 18s. 4d. Sc costs 40a. Pltf. 
entered up another judgment for those damages, 
together mth £31 6a. 8a. for costs, but afterwaMs 
entered a remittitur on the roll for the costs ; — 
Held: the second judgment was erroneous. — 
Hankin V, Bboomhbad (1804), 3 Bos. Sc P. 607 ; 
127 E. B. 327, Ex. Oh. 

Annotaiion : — Retd. Johues v, Johnes (1814), 3 Bow, 1. 

962. Appeal against first Judgment.] — 

Leave given to pltf. in debt on bond conditioned 
to perform an award, after judgment for him, upon 
a plea of judgment recovered, to execute a writ of 
inquiry upon 8 & 9 Will. 3, c. 11, s. 8, after a writ 
of error allowed. Sc to sign a new judgment, on the 
terms of paying costs. Sc putting deft, in staiu quo, 
etc. — ^H anbuby V. Guest (1811), 14 East, 401 ; 
104 E. R. 666. 

968. Effect of Judnnent — Bar to further action 
on same bond.] — So long as a judgment recovered 
in an action of debt upon a bond remains in force, 
the obligee cannot have a new action on the same 
bond. 

If a man brings an action of debt on a bond. Sc 
is barred by judgment, so long as the jud^ent 
remains in force he shall not have a new action. — 
Higgenb* Case (1606), 6 Co. Rep. 44 b ; 77 E. R. 
320. 

964. Bar to scire facias.] — ^A. advanced 

to B. £876 stock, for which B. executed a bond 
conditioned for the replacing the stock on a day 
certain, Sc payment to A. of all dividends, bonuses 
Sc profits which would have arisen from same in the 
meantime, B. made default, & A. recovered judg- 
ment with damages assessed upon both breaches : 


PART XII. SECT. 6. 

b. In general] — The execution of 
a bond may, if necessary, bo proved 
vivd voce at the hearing, but if the 
execution be admitted positively or by 
way of belief, or if interest be admitted 
to bo paid upon it, no further proof is 
necessary of the execution.— -Curtis v. 
Brougut (1828), 1 Moll. 487. — IR. 

968 i. Ontts of proof — Extaulion of 
bond admitted. )~Wbcre a bond is 

K leaded with a profert, the admission of 
s execution, under a Judge’s summons 
for that purpose, does not dispense 
with the necessity for its production 
at the trial, but only with the necessity 
of proof of execution. — L esslie v, 
Leahy (1837), fi O. 8. 482.— CAN. 

c. Exeexetion not admUied or 

proved — Sealinq and delivery .] — Under 
a plea, that deft. ** did not become 
bound by said bond, nor did he xuake 
& deliver any such bond,” pltf. woidd 
be bound to prove the execution of the 
deed ” in point of fact only,” viz., the 
sealing & delivery thereof. — H azbll v, 
DyaS (1870), 2 R. & C. 36.— CAN. 

d. .1 — An 

tion of a bond sued on showed that tlie 
seals were probably put on after the 
obligors had signed, & they all stated 
that there were no seals on it when they 
signed ; they did not say whether they 
had or had not empowered T., for 
whose benefit they were signing the 
bond, or any one else, to affix seals : 8c 
as the bond, when delivered to pltf., 
had seals upon It, the onus was upon 
defts. to show that these seals wore not 
theirs ; Sc that onus was not dis- 
charged by merely saying thht there 
were no seals on it when they signed, 
as it was quite consistent with that 
evidence that they authorised T. or 
some one else to but the seals on it 
before delivery. — P ease v. Randolph 
(19X1). 19 W. L. R. 025.— CAN. 

e. Execution of bond proved. ^ 

In an action on a bond atmlnst sureties 
the defence raised was that the bond 
was not executed by them as it had no 


seals attached when they signed It : — 
Held : pltfs. had proved a primd fade 
case of a bond properly executed on its 
face, Sc as deft, had not negatived due 
execution of the bond, it being con- 
sistent with his evidence that it was 
duly executed, the onus of proving want 
of execution was not th^o^vn off deft. — 
Marshall v. Municipality op Shel- 
burne (1887), 14 S. C. R. 737.— CAN. 

f. Want of considera- 

tion .] — In a suit on a bond pltf. is 
entitled to recover upon showing that 
it was executed by deft. The onus 
lies on deft, of showing want of 
consideration. — Juoout CJhunder 

CHOWDHRY V. BHUGWAN ChlUNDER 

Futtehdub (1862), Marsh. 27 ; 1 Hay, 
67 ; 1 Ind. Jur. O. S. 67.— IND. 


PART XII. SECT. 7. 

g. Entering up — Mutilated bond. ] 
— ^The ct. will allow judgment to be 
entered up on an old bond, although 
much mutilated, provided it bo shown 
that payments have been made by the 
obligor on such bond up to a recent 
period. — Bonaoum v. Irwin (1837), 
Craw. Sc D. Abr. C. 106.— IR. 


h. Omission in warrant to 

enter up .] — Bond payable to the obligee, 
his exors., etc.. Sc warrant, incorporated, 
with the bond to enter up Judgment, but 
not saying at whose suit. It cannot be 
entered up at the suit of the exor. of the 
obligee. — Bell v. Auchinleck (1836), 
Hayes & Jo. 350. — IR. 


k. Prot^ure.] — Tho obligee 

in a bond, when ai>plying to enter 
Judfinnent thereon, must swear posl- 
tivey that the obligors executed the 
pond & warrant. Sc are living at the 
time of the application, or in the pre- 
ceding time.— Attwood v. wtok 
(1840), 1 Leg. Rep. 72.— IR. 


Condiiionat order — 

Vague affidavits .] — The ct. refused to 
make absolute a conditional order to 
enter Judgment upon a bond, when 
the affidavit in support of the motion 
was vague, Sc when the affidavits, as 


to payments within twenty years, were 
conflicting, but left the party to declare 
on tho bond. — A non. v. Adams (1841), 
1 Leg. Rep. 244. — IR. 

m. Refusal to order .) — In an action 
upon a bond given as security in an 
interpleader issue where a good defeuoe 
upon the merits was alleged, tho ct. 
refused to make on order for judgment. 
— ^McI’herbon V. United Statkh 
Fidkuty (1913), 24 O. W. R. 690 ; 
4 O. W. N. 1182.— CAN. 


n. Amendment — Mistake — In name,] 
— Where an error was made in enter- 
ing up a judgment on a bond Sc 
warrant of attorney — tho Christian 
name of pltf. being entered as John in 
mistake for James — the ct., notwith- 
standing the lapse of several years Sc 
the death of a party in the meantime, 
allowed the erro** to be amended by 
substituting ” James as administrator 
of John, deceased,” for ” John.” — 
Louohrky V. Swan (1889), 23 I. L. T. 
8, 64.— IR. 

o. 7n date .] — The ct. 

refused to allow pltf. to amend an 
error on tho judgment-roll as to the 
date of the bond upon which judgment 
had been entered, when the judgment 
was three years old, without ni^oe to 
the opposite party. — Staijk v. Baldwin, 
2 Leg. Rop. 228. — IR. 


968 1. Effect of judgment — Bar to 
furitier action .] — Carusie v. Hoshel 
(1861), 7 U. C. L. J. O. S. 99.— CAN. 


96811, .] — Judgment upon 

a bond puts the sec irlty wholly out of 
the obligor’s control. — Bateman v. 
Ramsay (1837), Sau. Sc So. 469.— IR. 


q. isecuruv — Against further 

breaches.] — Pltf. had recovered £16 
as damages for breach of the con- 
dition, the penalty being £500. Judg- 
ment had been entered for tho debts 
damages. Sc duly registered. An appli- 
cation, showing paTinent of the 
damages Sc costs, to have satisfaction 
entered, was refused with costs, as 
pltf. was entitled to the judgment as 
seeurlty for farther breaches. — Hill v. 
Hill (1866), l P. R. 268.— CAN. 
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Held : the plea of judgment recovered was a good 
bar to a aci, fa,, Sc A. was not entitled to further 
dividends, etc., after verdict, whatever delay there 
might be in his suing out execution. — Savile; v, 
Jackson (1824), M‘01e. 377 ; 13 Price, 716; 

148 E. R. 167. 

065 , Merger of debt.] — ^Where the obligee 

of a bond sues the obligor Sc recovers judgment, the 
original debt becomes merged in the judgment. 

A ra^way co. in 1864 issued bonds for £1,000 
each with interest at 6 per cent. The bondholder 
brought an action on the bonds Sc recovered 
judgment for the principal debt, interest Sc costs. 
In 1868 the co. was ordered to be wound up. Sc 
the bonc^older claimed to prove for the judgment 
debt Sc interest at 6 per cent. ; — Held : the bond 
debt was merged in the judgment. Sc the creditor 
was only entitled to 4 per cent, interest under 
Judgments Act, 1838 (o. 110), s. 17. — Be European 
Central Ry. Co., Ex p. Oriental Pinanoial 
CORPN. (1876), 4 Ch. D. 33 ; 46 L. J. Ch. 67 ; 36 
L. T. 683 ; 26 W. R. 92, C. A. 

Arvnotaiiona : — Ezpld. Popplo v. Sylvester (1882), 22 Ch. D. 

t)8. Consd. Re Sneyd, JCx p. Fewlugs (1888), 25 Ch. 1). 

338 ; Arbiithnot V. BunsUall (1890), 62 L. T. 234 ; Economic 

Life Assoe. Soc. v. Usbonie, fl902) A. C. 147. 

See, further. Contract ; Estoppel. 


Sect. 8.— EXECUTION. 

966. Joint & several bond — ^Execution against 
one.] — If the obligee of a joint & several bond obtain 
by two actions separate judgments against the 
obligors, Sc sue out an elegit against one, he cannot 
take the other in execution on a va, sa, after the 
elegit is returned served, nor have a re-extent, for 
the delivery of the lands is a satisfaction of the 
debt. — Crawt.ey V, Lidgeat (1614), Cro. Jac. 338 ; 
79 E. R. 288 ; sub fiorn, Cowley v, Lydeot, 2 
Bulst. 97. 

Annotation: — Mentd. Denton r. Godfrey (1847), 11 Jnr. 

800. 

Liability on.] — See Part VI., Sect. 2, mite, 

Discharge of.] — See Part X., Sects. 3, 7, 

8, 10, 1 1, ante, 

967. Payment of annuity — Successive writs of 
fieri facias.] — In a judgment on bond for payment 
of an annuity, if a fl, fa, be sued out, & marked for 


only part of the penalty, a new fl, fa, for subse- 
quent arrears cannot be taken out without a 
8ci, fa, under 8 & 9 Will. 3. — Howel v, Hanforth 
(1772), 2 Wm. Bl. 843 ; 96 E. R. 497. 

968. ,] — Judgment being entered on 

a bond to secure the quarterly payment of an 
annuity. Sc a, fl, fa, having issued for ihe arrears of 
the last half year, a second fl, fa, may be taken out 
for the next quarter without reviving the judg- 
ment. — Scott v, Whallby (1789), 1 Hy. Bl. 297 ; 
126 E. R. 174. 

AmfwtaUons : — Beld. Davis v. Norton (1823), 7 Moore, C P. 

499. Hentd. CoUins v, Yewens (1839), 2 Per. & Dav. 439. 

969. After exercise of one remedy — Deed both 
bond Sc mortgage — Satisfaction under mortgage.] — 

Where a deed was both a bond Sc a mtge.. Sc pltf. 
had obtained an order for possession of the mort- 
gaged premises & subsequently sought to have 
execution for the amount due on the bond : — 
Held : the exercise of the first mentioned remedy 
was not an election on his part so as to destroy the 
right given by the other part of the deed. Sc he was 
entitled to have the execution sought. — Grierson 
V, Christian (1831), Bluett, 76. 

970. Stay — Judgment on failure to pay interest.] 
— Masfbn V , Touchbt, No. 960, ante, 

971. Fraud of obligee.] — ^A sum of money, 

secured by a bond, was made payable by instal- 
ments, on condition that if any one instalment was 
not paid at the' time it became due, then the whole 
sum should be payable. The ct. , on the appearance 
of fraud, in not accepting an instalment when 
offered, stayed execution, but ordered the judg- 
ment to stand as security. — Stafford’s Case 
(1822), 1 L. J. O. S. K, B, .54. 

972. Without writ ol inquiry — Replevin bond.] 
— In debt upon a replevin bond, assigning for 
breach the not making a return of the goods 
distrained for rent, pltf. may, after signing judg- 
ment against deft, for not returning the demurrer- 
book, tax the costs & issue execution for the costs. 
Sc the amount of the goods distrained as indorsed 
on the replevin bond, without executing a writ of 
inquiry. — ^Middleton v, Bryan (1814), 3 M. Sc S. 
155 ; 106 E. R. 569. 

Annot€(tion8 : — Apld. Smith v. Boad (1833), 10 Blagr. 125. 

PoUd. Dlx t;. Groom (1880), 49 L. J. Q. B. 430. Retd. 

Murray v. Stair (1823), 2 B. & C. 82. 

Compare No. 959, ante. 

Replevin bonds generally, see Distress. 


r» Against Judffment 

on another hond.l — Tho ot. allowed 
judirmont to bo entered on an old bond 
& warrant w'hich had been execute<l 
to the obligee, a.B a aeourity against a 
Jiid&rmcnt entered on another bond In 
whieh he was surety for the obligor, In 
order that it might he assigned as a 
counter security to the purchaser of 
certain lands of the obligee. — C ita.mbkks 
t>. Batkson (1841), 3 I. L. R. 365. — IR. 


965 i. 


Merger of deht — IntereM,^ 


•The assignee of the equity of re- 
demption in a mtge. executed his bond 
to the mtgec. oonditionod to pay the 
balance due on the mtge. in one year, 
& in the meantime. Sc until fully paid 
Sc satisfied, pay Interest thereon, or 
upon suoh part thereof as shall remain 
unpaid, suoh Interest to he calculated 
at 7 per cent.” In a suit for fore- 
closure of the mtge. : — Held : the 
bond being merged in the jud^ent. 
deft, thereafter could only he onargod 


with the statute^ rate of interest on 
Judgment debts, & no liigher rate from 
then could he ohaiged against him In 
tho foreclosure suit. — Hanford v, 
Howard (1890), 1 N. B. Eq. Rep. 241. 
—CAN. 


PART XII. SECT. 8. 

t. Restraint of amount of execu- 
tion,} — On a bond for the convey anoo 
of land, the verdict was taken for pltf. 
for 11,000, & 20 c. for tho detention, 
no evidence of damage having been 
given. Deft, moved to restrain tho 
execution to Is. damages, the bond 
being within 8 & 9 3, o. 11 : — 

Held : such application before entry 
of Judgment was premat ui*e. — G rkkb 
V. Johnston (1871), 32 U. C. R. 77. — 
CAN. 

a. Stav — Damages not assessed ,} — 
Pltfs. sued upon a bond for 61,000 
penalty, conditioned to convey land, 


alleging non-performance. A verdict 
was rendered for 61,000, & 20 c. for 
dotentiou, no damages being assessed 
on the breach. A writ of execution 
was afterwards issued, Indorsed to 
levy 61,000 & costs taxed: — Held: 
pltfs. liavlug paid 20 c. & costs, 
execution might bo stayed, for the 

S enalty could not be levied. — G ukkr v, 
OHKSTON (1876), 40 U. C. R. 116.— 
CAN. 

b. Payment into court — Moiug 
levied — J^tdgment to stand ,} — On motion 
to set aside an execution, on tho ground 
that there was no consideration for tho 
bond executed by deft., except that of 
compounding a felonj', the ct. directed 
the Judgment to stand, the money 
levied under the execution to bo 
brought into ct., pltf. to declare on the 
bond, deft, to plead -Issuably. — 
M’OULLAGH V. GRF.ER (1830), 4 Ir. L. 
Roc. let Ser. 13, 26.— IR. 
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Pakt XIU. — Stamp Duties. 


payment of a final balance on account current. — 
Scott v, Aixbopp (1810), 2 Price, 20 ; 146 B. R. 8. 
Annotation Simson v. Cooko (1824), 1 Binff. 452. 

984* Bond as collateral security — Surrender of 
copyhold lands.] — bond conditioned for the 
payment, by a tliird party, of a sum of money & 
interest pursuant to a proviso, contained in a con- 
ditional surrender bearing even date therewith, 
whei*eby such third paAy surrendered to the 
obligee certain copyhold lands for securing the 
same sum & interest: — Held: (1) the bond was 
properly stamped with a £1 stamp, under the 
(48 Goo. 3, c. 149) above Act; (2) although such 
bond was not impressed with a stamp denoting 
that the ad valorem duty had been paid, it was not 
necessary to produce the surrender to show that 
fact. — Quin v. King (1830), 1 M. & W. 42 ; 1 Gale, 
407 ; Tyr. & Gr. 407 ; 5 L. J. Ex. 140 ; 150 B. li. 
338. 

Anmtlalynis : — Distd. Walmcslcy r. Bricrly (1830), 1 

Mood. & K. 520. Reid. Toovey Simona (1839), 3 Jur. 

1173. Mentd. Scott V. Staley (1838), 4 Bing. N, C. 724. 

985. Retransfer of stock.]— A bond made 

in 1812 conditioned for tlio replacing stock of the 
value of £792, & for paying the amount of the 
dividends in tlie meantime, wa« stamped with a 
£3 ad valorem bond stamp : — Held : the stamp was 
sullicient under the above Act, although there was 
of even date with the bond an insufficiently stamped 
agreement, accompanied wdth a deposit of title 
deeds, for making a mtge. of the estate comprised 
in the title deeds as a security for replacement of 
the stock payment of the sums in lieu of divi- 
dends. — Blair r. Ormond (1850), 11 Q. B. 732 ; 
19 L. J. Q, B. 228 ; l(i L. T. O. S. 3 ; 11 Jur. 101 ; 
117 B. B. 282, JOx. Ch. ; 8iib8Cf£Ucni 2)rocecdinfj8 
(1851), 17 Q. B. 123. 


8rx T. 3.— UNDER STAMP ACT, 1815 (c. 184). 

See, f/nieralhj, (Contract ; IIevunue. 

986. Indemnity bond — Damages & costs of 
action.] — A bond to secure the damages to he 
recovered upon a new trial, ^ the costs of the 
action, in the event of the result of a second action 
proving similar to that of the (ii’st action, is 
properly stamped with a 35.^. stamp. — Lopisz v. 
Be Tastkt (1819), 8 Taunt. 712 ; 129 E. B. 501. 

Annohitiims : — Folld. Aunaiidtilo v. PaltiHoii (1829), 9 

B. & C. 919, Refd. Bowiicb r. Murnli (1847), 10 (^. B. 787. 

987. Payment of money — & collateral matters.] 

— bond conditioned for payment of money & 
interest, & also for the performance of collatxjral 
acts, requh'os only the ad valorem stamp, appro- 
priated to the principal sum, where that stamp 
exceeds the £1 15«. which the collateral matter 
would require if it stood alone. — B eaivden v. 
Binns (1827), 1 Man. & By. K. B. 130. 

Annotation .— Consd. WIUk r. Noolt (1834), 4 Tjt. 726. 

98 g, & interest.] — A bond conditioned 

for securing £1,000, interest, & bankei*s* charges of 
commission, is not a bond properly stamped with 
only a £5 ud valorem stamp, as a bond to secure 
a sum exceeding £500 but not exceeding £1,000, 
according to the above Act, sched., pt. I. — 
Dickson v. C^ass (1830), 1 B, Ai Ad. 343 ; 8 
L. J. O. 8. K. B. 390 ; 109 E. R. 814. 

Annotations : — Distd. Doe d. Scruton v. Snaith (1832), 8 
Bing. 146 : l»addon v. Bartlett (1834), 2 Ad. & El. 9. 
Exmd. Wills V. Noott (1834), 4 Tyr. 726. Dbtd. Parker 
V. Smai-t (1841), 9 Dowl. 211. Oonsd. Wronghton r. 
Turtle (1843), 11 M. & W. 561. Dbtd. Frith v. Bothorhani 
(1846), 16 M. 8c W. 39. N.F. l>oe d. Young v, Warner 
(1850), 15 L. T, O. 8. 89. Reid. Doe d. Merceron r. 
Bragg (1838), 8 Ad. & Kl. 020 ; Hufflcld v. I. 11. CoinrH., 
1190^ 1 K. B. 865. Mentd. Rc Bush. Kx p. Fussell (1837 ), 
2 Beac. 158. 

— .] — ^A bond was conditioned for 


payment, on a certain day, being a year from the 
date, of £1,000, with interest thereon, at the rate 
of 5 per cent. :~~Held : a stamp covering the 
amount of the principal was sufficient. — D ixon v. 
poBiNs^ (1831), 5 C, & P. 90 J 1 Mood. & B. 

^ ^ bond conditioned to pay 
£1,000 on a day five years from the date, & to 
pay interest, half yearly, in the meantime, only 
requires a stamp for the amount of the principal 
sum of £1,000 . — Foreman v. Jbybs (1833), 5 
0. & P. 410, N. P. 

991. ,] — A bond, dated in June, 

was conditioned for payment of £3,000 with 
interest at 5 per cent, from Mar. preceding : — 
Held : a £7 stamp was sufficient. — ^Parker v. 
Smart (1841), 9 Dowl. 211 ; H. & W. 85 ; sub nom. 
Barker r. Smark, 7 M. & W. 590 ; 10 L. J, Ex. 
200 ; 151 E. R. 903. 

Annotationa : — FoUd. Pierpoint w. Qower (1812), 5 Scott, N. H. 

605. Consd. Frith r, Rotherham (1846), 15 M. & W. 39 ; 

Knlghl« Beep r. I. H. CoiiirH., I1899J 1 Q. B. 345. R^d. 

Bahics V. Heath (1847), 3 O. B. 938. 

992. .] — By a bond, A., B., & C. 

bound themselves in the penal sum of £000 to a 
CO. The bond, after reciting that A. & B. had 
agreed to join with C. as his sureties, subject to 
the conditions thereinafter contained, in con- 
sideration of the CO., then advancing C, £300, 
contained the conditions, that if any of the 
bounden parties should pay to the co. the principal 
sum of £300 by three equal yearly payments of 
£100 each, on specilied days, or so much of tho 
payments as should be owing on the day of tho 
decease of C. which should llrst happen, & should 
in the meantime until the priiicipal sum should 
so become due, & until it should be all paid, pay 
the co. interest at the rate of 5 per cent, upon the 
£300 in equal half yearly payments, on specified 
days, & should also in the meantime & until the 
£300 should become due, & until same, with 
interest, should be fully paid, well & truly pay tho 
annual premiums which should, during the con- 
tinuance of the loan, become payable on a certain 
policy of assurance, under the haTids of three of 
the directors of the co., whereby tho funds of the 
CO. were, on payment by 0. or his assigns during 
his life of the annual premium of £23 7d., 

made liable to pay C.’s exors., etc., after his 
decease, £499 which instrument had then 

been deposited as a collateral security for payment 
of the principal sum of £300, & interest thereon, 
& of the premiums which might bo due & unpaid, 
provided the co. might consider the policy as 
subsisting, notwithstanding any premium might 
not be paid, & if C. should not, during the con- 
tinuance of the loan, do any act by which tho 
policy might be avoided & in case either A. or B. 
should during such time die or go abroad, & if 
wdthin a time therein inciitioned either of them 
should obtfiin & substitute a new surety in the 
place of such surety so dying, etc., who should 
enter into a like bond, or in case A. or B. should 
give such additional security for the principal 
sum, or so much as should then remain unpaid, 
& the interest thereof, or should forthwith pay 
upon demand tho principal sum & intei*ost, or so 
much as should be due, then the bond was to be 
void, otherwise it was to remain in full force, 
provided that in case any of the events mentioned 
m the conditions indoi’sed on the policy should 
happen during the deposit of the policy, it should 
be considered as wholly void, & lastly, that if 
default should be made in payment of the interest, 
or of either of the instalments, or of the premiums, 
according to the stipulations, the whole of the 
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aSccI. 3 , — Under SiampA d j 1815 (c, 181:). 

principal tshould thereupon become payable : — 
Held : the bond secured payment of the £300 
with interest only, & the bond was rightly stamped 
with a £3 stamp, which covered the principal sura. 
— Prudential Mutual Assurance Investment 
& Loan Assocn. v. Ourzon (1852), 8 Lxch. 97 ; 
22 L. J. Ex. 85 ; 19 L. T. O. S. 257 ; 155 E. 11. 
1276. 

993 . Not exceeding certain sum.] — ^T. 

having a banking account witli pltfs., on which 
he owed them £10,000 in 1822, deft, executed a 
bond conditioned to secure pltfs. for any sums 
which for ten years i)ltts. should advance on bills, 
etc., which T. should from time to time draw on 
them or make payable at their house, &; all 
cheques, etc., not exceeding £5,000 in the whole. 
It was agreed that this bond sliould not affect a 
prior security given to pltfs. by T. in 1817, but no 
notice was given to deft, by idtfs. that T. owed 
them £10,000 at the time the deft, executed his 
bond, but T. siiw the accounts every fortnight-, & 
received the vouchei's half yearly. At the close 
of his account, T. owed pltfs. more than £10,000, 
but subsequently to the tiX(*cuting of deft.’s bond 
he had paid into pltfs.’ bank more than £5,000 : — 
Held : deft.’s bond did not require a £25 stamp, 
but was properly stamped with a £9 stamp. — 
Williams v, IIawlinson (1825), 3 Bing. 71 ; 
10 Moore, V. 1\ 302 ; By. M. 233 ; 3 

L. J. O. 8. C. P. 104 ; 130 E. B. 440. 

Annotatums : — Mentd. lie BoyH, EedoB r, IJoyw, Kx p. 

Hop PlaiitcrH Co. (1870), L. It. 10 E<|. 407 ; ifr Slicny, 

Loudon & County Banking Co. v. Terry (1884), 25 Ch. D. 

994. “.] — A bond given by country 
customers to bankers in London, with a condition 
reciting a request by the obligoi’s to the obligees, 
to pay from time to time bills of ex(;hange, etc., 
&; binding the obligors to pay or remit, cash, etc., 
to pay & discharge sucli bills of exchange at or 
before such bills of exchange sliould becoino due, 
&, from time to time, to set-tic accounts <fc to pay 
sucli sums as upon the settling of such accounts 
should be found due & owing to the obligees, 
subject to the proviso that “ the w'hole amount 
of money to be ultimately recoverable by virtue 
of the obligation should not exceed the sum of 
£1,000 ” is a bond for securing the limited siun of 
£1,000 only, & requires oidy a £5 stamp. — Lloyi> 
V. Heathcote (1833), 1 Cr. & M. 330 ; 2 L. J. Ex. 
102 ; 149 E. B. 429 ; sub nom. Loyd v. Heath- 
cote, 3 Tyr. 309. 

995. .] — Bond for £2,000, condi- 

tioned for payment to the trustees of a banking 
co. of all A every such sum & sums not exceeding 
in the whole £1,000, which, from time to time, 
should be & remain due owing from the obligor 
to the co., on the balance of his account current 
with the CO., together with such interest com- 
mission as should be due : — Held : not a bond 
given os a security for repayment of money lent, 
advanced, or paid, or which might become due on 
an account current, etc., where the total amount 
of the money secured or to be idtimately recover- 
able thereupon was uncertain, & without limit, 
within the above Act, sched., pt. 1., title “ Bond,” 
& an ad valorem stami> of £0 was sufllcient. — 
Frith v. Botheriiam (1840), 15 M. & W. 39 ; 
15 L. J. Ex. 133 ; 0 L. T. O. 8. 324 ; lU Jur. 208 ; 
153 E. B. 752. 

Anvotatione : — Refd. Doo rt. Young v. Warner (1S50), 1.5 

L. T. O. 8. 80 ; SulPeJd V. I. It. |1008J 1 K. B. 805. 

996. Payment of rent — & performance of 
covenants in lease.] — ^A bond conditioned for 
payment of rent, the rent reserved being £650 


per annum, & the due perfoiTnanco of all covenants 
m an indenture of lease of toUs, stamped with a 
35 js. stfunp, is not sunicicutly stamped. — Toovby 
V. 8IMONS (1839), 3 Jur. 1173. 

Annotulum : — Consd. WiiichoHtor Corn Exchuiigo v, Gilllng- 

liani (1813), 1 Q. B. 475. 

997 . ,j — A bond conditioned for the pay- 

luent of rent reserved by lease under seal is not 
liable to an ad valorem stamp on the amount of 
rent, but is sufticiently stamped with a 35s. stamp, 
as a bond, ” not otherwise charged ” uivd(;r the 
above Act. —Winchester Corn Exchange (Pro- 
prietors) V. Gillingham (1843), 4 Q. B. 475 ; 
3 Gal. & Lav. 567 ; 12 L. J. Q. B. 159 ; 7 Jur. 
320 ; 114 E. B. 978. 

998. ** Bonds not otherwise charged ’’ — Bond by 
principal dc surety — ^To pay creditors — Indemnity to 
surety.] — Where by bond A., as principal, &- B,, 
as surety, were jointly & severally bound to pay 
to the creditors of 14.s. in the pound on the 
amount of tlieir th^bt-s, & by tlie same bond A. 
was bound to indemnify B. against all loss by 
r«‘ason of his becomirig surety : — Held : a stamp 
of £1 15«. was sullicicMit in amount for the itLstru- 
numt, &L it did not rt^quire a st^cond stamp on 
account of A.’s obligation to indemnify B., the 
whole being om* transaction. 

It cannot be said that this bond was given for 
any certain sum of monc'y so as to require an 
ad valorem stamp, nor does it conn; witlnn any of 
the descriptions of bonds given in the schedules to 
the Act, exctqit the general oms ” bonds not 
otherwise charged” {per (’ur.). — Annandale v, 
PArnsoN (1829). 9 B. k. C. 919 ; 8 L. J. O. 8. K. B. 
66 ; 109 E. B. 312. 

Annotations : — Refd. DlrkHon r. C'uhk (1830), 1 B. & Ail. 

313. Mentd. StinMip v. Whisloa (1810), 8 L. T. O. S. 90. 

999. Collateral security — For payment of 
annuity.] — 3’he condition of a bond, alter ri'citing 
that M., t he obligee, had contraetc'd with 8., the 
obligor, for tJie sale t-o him, 8., of a messuage, 
etc., in consideration {inter alia) of an annuity of 
£150 t-o be i)ajd to lier, M., during her life, by 8. 
by four fpiarterly payments in the year, further 
reciting tliat, on the contract of tl)e purcliase of 
the messuage, it was agreed, that, for better 
securing tlui payimmt of the annuity, S. should 
execute that bond, was, for payment of tin? 
annuity at the times, etc. The bond was stamped 
with a £1 15.S. deed stamj) : — Held : the bond was 
properly sUunped. 

As to the stamp it is the iiroper one. On the 
face of the instrument, it is not a subsequent 
collateral security, but given originally ; if so, it 
is to be stamjjed either as an original conveyance 
or as a collateral security on the original convey- 
ance. If it be an original security, there is no 
Iiecuniary consideration on the face of it, & the 
clause iinj)osing an ad valorem duty does not 
ap})ly. Deft, then not being able to bring it 
within any special clause, it falls within the general 
bond clause, ik is properly stampe^d with a common 
deed stamp (Parke, B.). — Mjos'J’AYER v, Biggs 
(1831), 1 Gr. M. & B. 110 ; 4 Tyr. 466 ; 2 Dowl. 
695 ; 3 L. J. Ex. 292 ; 149 E. B. 1915. 

Anmilation : — Mentd. A.-G. v. Wolvorton, 11896] 2 Q. B. 389, 

1000. Bastardy bond.] — A bastardy bond, in 

the penal sum of £.100 was conditioned to indemnify 
the churchwardens overseers of M. of & from 
all incumbrances, costs, cliarges, damages, & 
ex])enses whatsoever, for or by reason of the birth, 
education, &; maintenance of the child, <k- of He 
from all actions, suits, troubles, other cliarges 
He ilomands wiiatsocver, touching same, until such 
child obtained a settlement out of the parish of 
M. ; — Held : it was subject to a stamp of £1 15«. 
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as a bond “ not otherwise charged.” — B ownes v, 
Marsh (1840), 10 Q. B. 787 ; 10 L. J. Q. B. 30 ; 
8 L. T. O. 8. 00 ; 10 J. P. 742 ; 10 Jui*. 005 ; 
110 E. H. 200. 

1001. Bond to secure future mortgage of 

tolls.] — A bond conditioned to mtge. the tolls of 
a turnpike road as a sccuiity for £1,200 is not a 
bond to secure that sum witiiin the above Act. — 
R. V. Lordsmbre (Inhabitants) (1840), 14 

L. T. O. S. 120 ; 13 J. P. 718. 

1002. Bond & collateral security — ^Different dates 
— Executed at same time.] — A mtge. & a bond were 
prepared for securing the same sum of money, & 
were executed at the same time ; but they did 
not bear the same date. ^J'he ad valore7n duty 
appeared, by the mtge., to hav’^c been paid, but 
the bond had not the denoting stamp, indicating 
that the ad valorem duty had becjn paid according 
to the above Act, sched., jit. I., title ” Mtge.” 
The bond liad a £1 stamij only : — Held : the bond 
was not exempt from the ad valorem duty according 
to the title ” Bonds,” in the schedule. — Wood v. 
Norton (1829), 9 B. & C. 88r) ; 4 Man. & Ky. 
K. B. 073 ; 8 Lr. J. O. S. K. B. 72 ; 109 E. B. 
329. 

AniuAdtionH : — Expld. Quill i\ Kiiar (ISJIO), Ti L. J. Ex. 110. 

Mentd. Jl. r. Mabc (J8:{5), 1 Har. & W. 100. 

1003. Same date.] — Where a bond is con- 
ditioned for paymi'nt of money, which is declared 
to be Uk* same money as that st^cured to be jiaid 
by an indenture of even date, it must, to di.spensc 
with an ad valorem staujp on such bond, appear 
by I’ccital, or production of the indenture, that the 
latter was such an indenture as required an ad 
valore7H stamp. 

If it had appeared from the recital in this bond 
that the otlu'i* deed had fallen under the desciip- 
tion of de(*ds subject to the ad valorem duty, the 
£1 stamp w’ould have been primd faeie sunicient. 
But the recital do<*s not sulTiciently show that the 
deed w^as of that description ; it is not stated, 
nor can it be necessarily inferred, tJiat it is a 
mtge., w"ads(*t, or otlier instrument thereinafter 
charged with th<' same duty as a mtge. or wadset 
(Parkp:, B.).— WaijmEvSley v. Buibrly (1830), 
1 Mood. A B. 529, N. P. 

Antuiiation : — Consd. UuilU-y r. Maiisou (181iJ), 4 Man. & G. 

17‘J. 


Sect. 4.~~^UNDER STAMP ACT, 1870 (c. 97). 

See Contract ; Revenue. 


Sect. 5.— UNDER STAMP ACT, 1891 (c. 39). 

See^ ge7ierally. Bills op Exchange, Promissory 
Notes & Negotiable Instruments, Vol. VI., 
pp. 500, 501, 503 ; Contract ; Revenue. 

1004. Issued by foreign company.] — Under a 
binding scheme of arrangement for reconstruction 
the property & assets of an English co. were 
transferred to a new American co., & it was 
agreed that the debenture holders of the old co. 
should receive bonds of the new co. in t*xchango 
for their debentures. The holder of a debenture 
in England received a circular from tlie London 
ofllcc of the new co., signed by its London agent, 
saying Your debenture wdll have to bo sent 
to (^hicago to be exchanged there for the new bond. 
I shall be pleased to forward your debenture to 
(yhicago free of all cost to yourself if you will 
lodge same at this oHice, taking my receipt for 
same.” The debenture holder sent his debenture 
to the Tiondon agent, who sent it Id the otlicials 
of the new co. in America ; a bond of the new 
co. was transmitted by them to the Lorulon agent, 
who delivered it Id the debenture holder in 
England : —Held : the bond w’iis not ” issued,” 
or ” olTered for subscription & given or delivered 
Id a subscriber,” or “ assigned or transferred,” in 
the United Kingdom, w’ithin the above Act, s. 82 
(1) (6).— C^HicAGo Ry. Terminal Elevator. Co. 
v. Inland Revenue ('omrs. (1890), 75 L. T. 572 ; 
45 W. R. 242 ; 13 T. L. H. 124, O. A. 

AnmMums Distd. Brown v. I. K. Coinrs., Gordon v. 

T. U. ('oinrB. (18950, 1({ T. L. B. 94. Consd. 8i»cyur r. 

1. Jl. Coim-s. (1902), 66 J. P. 551. 

1005. .] — Bonds of a foreign co. jiayable to 

bearer w^ere executed by the co. abroad & delivered 
abroad to a foreign trusteii for the bondlioldcrs. 
Tlic bonds wore exprestsed not to be valid for any 
purpo.se unless authenticated by the certificate of 
the trustee. Some of the bonds were sent to 
England A the trust.oe having come to England 
tlierc certified thcjin A delivered them to the 
pei’sons entitled to them : — -Held : since the bonds 
were not marketable till they were certified, the 
bonds certified in England w’cre ” marketable 
securities by a foreign co. which wi‘i*e made A 
issued in the United Kingdom ” within the above 
Act, s, 82 (1) (6) (i), A liable to the stamp duty 
imposed by that Act upon such securities. — 
Ukvelstoke (TjOrd) v. Inland Revenue Comks., 
[1898] A. C. 595 ; 07 L. .T. Q. B. 855 ; 79 J.. T. 
227 ; 02 J. P. 749 ; 47 W. R. 210 ; 11 T. L. R. 
525, Jl. L. ; affg, S. C. ftid? 7wm, Baring v. Inland 
Revenue ('Omrs., 11898] 1 Q. B. 78, 0. A. 
AntuMUm : — Distd. Brown v. 1. II. Conns., Gordon v. 

I. II. Coinrs. (1900), 84 L. T. 71. 
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BONUS. 

See Companies ; Settlements. 

BOOKMAKER. 

See Gaming and Wagering, 

BOOTY. 

See Admiralty ; Constitutional Law ; Prize Law and Jurisdiction. 

BOROUGH COUNCIL 

See Elections ; Local Government. 

BOROUGH ENGLISH. 

See De.scent and Distribution ; Real Property and Chattels Beal. 

BOROUGH POLICE. 

See Police. 

BORSTAL INSTITUTIONS. 

See Criminal Law and Procedure ; Prisons. 

BOTTOMRY. 

See Admiralty ; Shippino and Navigation, 
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PABT I. BOUNDARIES 

Sect. 1. Delimitation ........ 
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Sub-sect. 2. By Act of Parties 

A. By Agreement or Assurance ..... 

B. By Adverse Possession. See Limitation op Actions. 

Sub-sect. By Statutory Authority .... 
Sub-sect. 4. By Judicial Authority .... 
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Sub-sect. 3. Rights and Remedies op Owners in Common inter sb 

A. Trespass 

B. Total Destruction or Ouster 
0. Building and B-ebuilding 

(a) Bight to Take Down and Bebuild . . . . • 

(b) Liability for Negligence 

(c) Expense of Building Wall 

(d) Expense of Bebuilding Wall 

D. Encroachment ...... ... 

E. Bepair 

F. Support and Other Easements ...... 

O. Partition .......... 

Sub-sect. 4. Bights and Bemedtes of Owners in Severalty 
Sect. 2. Within Metropolitan or Iaindon Building Acts . 

Sub-sect. 1. Dicpinition op Party-Wall ..... 
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A. Wlio is an Adjoining Owner ..... 
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Part I. — ^Boundaries. 

Part I. — Boundaries. 


Sect. 1.— DELIMITATION. 

8UTI-8ECT. 1. — WlIAT I^X^EUDED IN B(1UNT> ARIES. 

1. Wastes without fences.] — In wastes 
where there arc no fences, the boundaries are 
usually settled in suOh a manner that the eye may 
draw the line from a particular spot to some other 
visible object, that the herds may see when cattle 
are trespassing (Lord Redesdale). — Dixon v, 
Graham (1S17), 5 Dow, 200 ; 3 E. Jl. 1324, IT. lu 
AnmtMUm : Browne v. McClintock (1873), II. 

« H. L. 434. 

2. Property described by ** Abuttals.*’] — 

Declaration, in tresi)ass, described the locus in quo 
by abuttals on the north, east, south, & west, 
severally, it was said to abut, on l>)ie south & 
west, “ towards ” certain ] daces named. Deft, 
pleaded only a justi3cation in ivspect of his 
seisin of the locus in quo which he averred t<o be 
parcel of the manor of 11., & to have been demised 
to him by copy of ct. roll. Pltf. denied that it 
was parcel, etc. On l.ho trial, pltf. applied his 
evidence to a triangular xdeee of land, not con- 
tiguous on all sid(^s to the places mentioned in the 
abuttals, but situated within their limits : — 
Held: (1) the statement of abuttals could not be 
objected to, on the trial, as insuHicieiit in itself ; 
(2) pltT. might apply it, though not with strict 
correctness, to the triangular piece of land ; (3) deft, 
could not prove his justification in respect of 
another piece of land, also sit-uat/cd within the 
limits of the several places named in the iibutlals, 
but not contiguous to them on all sid(*s. — Ijcm- 
i*uiERE r. Humphrey (1835), 3 Ad. K\. 18 1 ; 
1 liar. W. 170 ; 4 ^^•v. ^ M. K. B. (338 ; 111 
E. R. 381. 

AnnotaiUm : — Distd. BraoegirOle r. Pcocork (1815), 10 

.liir. i). 

See, further, Djords tV: Other Instruments; 
Evidenc e ; Sale of Land. 

3. Overhanging building.] — Pltf., the owner 
of two contagnons houses in tlie (Mt.y of London, 
sold one to d(*fts. by a conveyance which coriH^etly 
marked out tlie ground site of the hou.se conveyed. 
One of the first-floor rooms in t/he liouse retained 
by pltf. ])rojected over the site, was suiipo!*t.(*d 
by the oUrt hon.s(* : — Held : the vertical column 
of air ovc;r so niuclj of t]i<5 room as oveiTiung clefts.’ 
site belonged, not to plt f., but to clefts. — (V)RnETT 
V, Hill (1870), L. 11. H Eep 071 ; 30 L. .7. Oh. 517 ; 
22 I.. r, 2(53. 

AniwioiUma : — Apld. Laybourn r. Clridley, [1 Sibil 2 Ch. 53. 

Consd. Newton V. Hiiprglns (IDOG), 50 Sol. .lo, ($17, 

4. .] — portion of iiromises as occui^iod 

overhung adjoining premises. The owuct in fee 
of both premises demised them as occupied l/O 
separate pei’sc^ns. lie subsequently conveyc^d the 
overhung premist\s by reference tcj a ground -floor 

PART I, SECT. 1, SUB-SE(3T. 1, 

a. Natural boundaries — Effect of, 
on courses rf' distances.] — If courses He 
distances arc given to reach an object, 

& they will not reach that object, the 
rule is to go te the object as t,he most 
certain, & to alter the courses or 
rlistancos accordingly. — MelhiKRSON i’. 

CamkUON (J808), 7 N. 8. 11. 208. — 

CAN. 

b, .] — In boundary 

qiu’sHtions natural boundaries generally 
control coiii’ses & distances. — D imock 
V. Htonehouhl (1907), 2 E. L. U. 400. 

—CAN. 

0. J Property hounded by road or 
rfwr.)- -Where property Is bounded by 
a road or a river, the boundary, even 


3>lan, subject to t,ho leas(3 of those premises, but 
not expressly subjc^ct to the l(‘ase of the overhang- 
JHg pretnises : — Held : tlie overhanging part of 
the adjoining preunises passed by tlie. conveyance. 
— I^AYBOURN V, Griducy, [1892] 2 Oh. 53 ; (31 
L. .7. Oh. 352 ; 40 W. R. 474 ; 3(3 8ol. Jo. 363. 
AnnoUiium : — Mentd. MiUdioll v. Mosley, [1914] 1 C3i. 438. 

6. Projection before adjoining house.] — intf.i 
having agi'ced to purchase two adjoining houses, 
agreed to sell one to P., by pltf.’s dii-ection that 
house was conveyed to P., & by P, to deft., in f(*e, 
the description being, “ all that dwelling-house 
now in the occupation of P., together with the 
walls belonging thereto.” The liouses wei’o in a 
street , <fe were built up to tlie foot -pavement. On 
the front of deft.’s house adjoining the front of 
plti.’s house, was a slight projection nine feet 
wide ; in the middle of this was the doorwTiy 
three a half feet wide, Ac on each side of the door- 
way was a pillar supporting a siiallow portico; 
over tlie doorway was a window of the same width 
& above tliat a stiing-coiii'se & a pediment, all 
symmetrically placed on the nine feet projection. 
Inside, the party- wall, dividing the two houses, 
instead of being coincident with the extremity of 
the nine feet projection, was in a direct line with 
one .side of this doorway, so that if the party-wall 
had been prolonged in a straight line t-o the street, 
two feet eleven inches of Die width of the pro- 
jection, wliich irichuh^d part of the portico & of 
tlie pediment A: tlie whole of one of the pillars 
supporting the portico, would have been on 
pltf.’s side of that line ; k> on the inside these 
two feet eleven inches, which, from the outside, 
appeared to bo part of deft.’s liouse, formed part 
of one of the rooms of pltf.’s house. Deft, having 
painted the two pillars, the portico, Ac the whole 
of tlie pediment, wiiich wei’e stucco, but had never 
been before painted, pltf. brought an action of 
trespass, claiming as his the one pillar, tiio part 
of the portico, Ac the part of tlie pediment Ac 
.st.ring-course over the pillar, all of which were on 
jdtf.’.s side of the line marking the middle of the 
party-wall :“ *7/c/d ; the part-s in question were 
parks of didt.’s hou.se. — Eox i\ (■I..ARKE (1874), 
L. R. 9 Q. B. 505 ; 43 1.. .1. Q. B. 178 ; 30 I.. T. 
61(3 ; 22 W. R. 771, Ex. (4i. 

6. Outside wall of room.] — A lease of the 

I'ooms on a floor is a lease of a separate dwelling, 
Ac includes the outer wall so far as it is solely 
approjiriate to the rooms lot. — (’ art.isli*: Co. 

r. Muse Brothers A: (’o. (1897), (37 L. J. Ch. 53 ; 
77 L. T. 515 ; 4(3 VV. R. 107 ; 12 Sol. .Fo. (37. 

Annotations: — Folld. Hope v. C’owan, 11913] 2 C3i. 312. 

Consd. (luhlfoot r. WeU-lu [1914 J 1 (;h. 213. Refd. Phelps 

r. London Corpn., [191GJ 2 Uh. 255. 

7. .] — Tlie demise of a floor or a room 

by walls, but by dlst riots of land 
(PiciiHiN, J.). — Watkucark t?. Fennkll 
(1855), 5 I. C. L. it. 120.— IR. 

f. Supplementary survey — Effect .] — 
Where land was dosorlbod for jiatent 
by met-es & bounds & a patent was 
issued in ace.ordance with tliat deserip- 
vtion & a survey was made before 
IsHuaiioo of the patent.. It was held 
tliat a survey made thereafter could 
not alTeet the patentee’s land. — 
MeduKOOR V. MiMk’hakl (1877), 41 
U. K. 128. — CAN. 

g. ** Centre of concession** — Lot 
on broken frtmt.] — In an action to 
settle the clividlng line between the 
north A:, south halves of a lot on a 
broken front ; —Held : the words 


if given as the road or river, is the 
iniildlo of the road or river, as the 
case may he. — S ki’Rktary ok .Statk 
FOR India r. Buoy Chand Maiiatau 
(1918), I. L. B. 4G Calc. 390.— IND. 

d. Width of concession — Errin’ in 
survey.] — 7’hci‘c is no law requiring 
each concession to be of the same 
width ihroiighmit a townsliip ; nor 
any principle by which an error In 
the survey of one eoncesslim, entirely 
unconnected witli the actual work it 
survey on the ground in another, is 
to atfoct such other eoncossion. — 
Johnson r. Honsbkuukr (1857), G 
(J. P. 201.— CAN, 

e. Boundaries of rills.] — The 
boundaries of vills are not aseertainod 
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Sect* 1. — Delimitation: SuCb^aects, 1 2, -4. <£: J5.; 

sttb-aeof, 3.1 

or an office bounded in part by an out.>^idc wall 
primd facie includes both sides of that wall, unless 
there be an exception or a reservation or something 
in the context to exclude it. — Hope Brothers, 
Ltd. V* Cowan, [1913] 2 Ch. 312; 82 L. J. Ch. 
439 ; 108 L. T. 946 ; 29 T. L. B. 620 ; 67 Sol. Jo. 6.59. 
Ar^qHona: — Polld. Goldfoot v, Welch, [1914] 1 Ch. 213. 
Reid. Phelpp v. London Corpn., [191BJ 2 Ch. 255. 

.] — A demise in writing of the 

** rooms situate on the first Sc second floors ** of 

business premises : — Held : in the absence of 

context to the contrary, to include tlio external 

walls of the i.wo floors. — Goldfoot i\ Welch, 

[1914] 1 Ch. 213 ; 83 L. .T. Ch. 300. 

Anmilation : — Refd. Phelps r. London Corpn., [191(»] 2 Ch. 
25.5. 

9. Defined by boundary stones.] — The 

erection of boundary stones, although strong 
evidence of ownership, will not suffice to prove it, 
if there is evidence that the erection was j)rotesled 
against either at a court leet or otherwise. — 
Blandy-,Tenkins V. Dunkaven (Earl) (1898), 


AND Party-Walls. 

62 J. P. 661 ; revad, on another point, [1899] 
2 Ch. 121, C. A. 

Anmytatum : — Mentd. Evans r. Merthyr Tydvil U. D. C. 
(1898), 79 L. T. 578. 

Commons, see Commons & Bights of Common. 
Highways, ace Highways, Streets, & Bridges. 
Hanoi's, ace Copyholds. 

Minos, see Mines, Minerals, Sc Quarries. 
Lakes, rivers, & seashore, see Waters & Water- 
courses. 

Parishes, see Ecclesiastical Law ; Local 
Government. 


Sub-sect. 2. — By Act op Parties. 

A* By Agreement or Aaaurancc* 

10. Specific performance.] — ^Pltf. & deft, by 
an agi'eement reciting that controversies^ had 
arisen between them concerning the boundaries of 
their lands abroad, agreed that a particular line 
should be the boundary Sc that comrs. should 
delimit the boundary within a certain limited 
time which had expired before suit brought ; the 


“ tho centre of the concession ** meant 
the cent.re of tho particular lot & not 
tho centre of the concession where the 
lots weit^i not broken. — St’RiVKH v. 
Youno (1909), 14 O. W. 11. 530 ; 
affd. 15 O. W. K. 27.— CAN. 


PART r. SECT. 1, SUB-SECT. 2.— A. 

h. Whether parol apreernent hind- 
infj.] — Where respective ownei*H of 
adjoining lots agree by parol to a 
division Hue, it is binding upon them. 
— Lawrkx<'R r. McDowall (1838), 
Ber. 442.— CAN. 

k. .1 — When parties agree to 

establish a division line, &. do so, 
& act upon it by putting up their 
fences, & by severally occupying tho 
land on each side, they arc bound by 
their agreement, w’hether tho lino is 
right or wrong, & cannot repudiate it. 
— Perry v, Patterson (1874), 2 Jhig. 
367.— CAN. 

l. .] — Where parties holding 

adjoining lands meet upon tho land 
& fix u boundary between their lots bv 
verbal agreement, such agreement will 
bo binding u))ou them, notwithstanding 
the boundary agreed upon may vary 
from the deeds or plans by which tho 
parties hold. — Davison v. Kinsm.\n 
(1853), James, 1 , 09.— CAN. 

m. .] — A mutual boundary 

was adjusted by verbal agreement 
between the proprietors of adjoining 
lands &; marked by a line of trees 
planted at their mutual expense : — 
field : this arrangement, followed by 
possession in accordance therewil-h, 
was binding upon a singular successor 
without notice. — H kthehinoton r. 
Gaj^^ 1905), 7 F. (Ct. of Soss.) 700. 

n. — On successors in title .] — 
Tho predecessors In title of pltf. & 
deft., agreed verbally to change the 
direction of tho boundary lino between 
them. The arrangement was com- 
pleted by tho erection of a fence on 
the substituted line : — Held : pltf. & 
deft, wore bound by tho arrangement 
entered into by thdr predecessors in 
title. — Holesworth v* Fitch (1904), 
37 N. S. R. 143.— CAN. 

o. Specific performance 

— Equitable jurisdiction.) — 8 it.wart v, 
Lees (1880), Cass. Dig. (2nd cd.) 93. 

—CAN. 

p. Agreement to abide by boundary 
-—inconsistent with documentary title. ] 
— When owners of adjoining lots of 
land agree to abide by a certain 
boundary between them, though that 
boundary is inconsistent witk their 


dooumentary title, their agreement 
will bind them He preclude thorn from 
sell iiig up any other boundary. — 
WooDBERRY r. Gates (1840), 2 

Thom. 255.— CAN. 

q. Agreement for aseertainment — 
Suhaequent alienation.}— Held : while 
1 -w’o persons are in dlfTerence about tho 
boundary, & show by their conduct 
( hat they arc uncertain about tho true 
Hue, but agree with eaeli other to have 
it ascertained, &. to hold accordingly, 
either party may make a conveyance 
to a third jicrson, which will enable 
the alienee to hold according to tho 
true boundary. — D oe BKCKK/rr v, 
Ntohtinoale (1819), 5 U. C. R. 518. 
—CAN. 

r. Mutual survey — Arguies- 

cence. ] —Adjoining land ow'ners mutually 
agi*eed upon a surveyor to rim a 
boundary lino between them, whicli he 
did. One owner, without objection 
on the part of the adjoining jiro- 
prlctor, built a fence on tho lino so 
given by t he surveyor ; — Held : a 
suftlcient acqiitoscenee to establish it 
as a conventional Jiiie. — S teeper v. 
Harding (1887), 24 M. B. R. 113. — 
CAN. 

8 . •; .1 — Where re- 

spective owners employ a surveyor to 
run a division line between two given 
points, A: he runs a line wiiicli does not 
oxocdly follow tho iiresciibc'd course, 
but they, with full knowledge of that 
fact, & of the position of the line so 
run, agree to it, & erect their fences 
upon it, & occupy according to it., 
thei' are bound by tlic agreement., & 
one of them cannot afterwards repu- 
diate it. — Inch v. Flkvvklling (1890), 
30 N. B. U. 19.— CAN. 

t. Eatitppel.) — Whore 

a boundary lino was run, hot. ween 
adjoining proprietors of land by a 
surveyor, mutually employed by them, 
& acted ujion for a number of years, Sc 
improvonicuts & subsequent convey- 
ances made according thereto ; — Held : 
tho parties wei*e bound bv it, although 
it proved to have been run incorrectly. — 
Doe d. Carr r. Mc’Cullougii (1842), 
1 Kerr, 4G0.— CAN. 

w. -.) — Two ad- 

joining owners mutually agreed to 
have a survey, &■ each appointed a 
surveyor to represent him. These 
surveyors, attended by tho parties, 
mot on the spot, & having read tho 
tleeds, fixed, by mutual consent of tho 
parties, a boundary lino between the 
two properties : — field : an estoppel 
was thereby created, wliioli prevented 
the parties, or those claiming under 


them, from sotting up any other 
bouiidary.-“ltKiD v. Bahtii (1808), 7 

N. S. R. 202.— CAN. 

y. .]— Plt,f. & deft. 

owned adjoining lots. Deft, had cut 
trees towards the rear of t ho lots 
w’horo there was no fence to indicate 
W’liere the dividing line was. At 
pltf.’s instunce a surveyor ran a con- 
ventional Hue, both part ies contributing 
equally to tho cost of tho survey. 
After tlie conventional line was 
drawn, pltf. complained of deft, cutting 
within ft : — Jlcla : pltf. having agreed 
to t.he runidng of the conventional 
boundary line was bound by it. — 
Carhigan V. Law’Rie (1909), 7 E. L. K. 
108.— CAN. 

a. 1 — J ollymore 

V. Acker (1915), 49 . B. R. 148.— 

CAN. 

b, Boundary run by consent 

— Estoppel.] — (jJhahicit r. Carter 
(1884), 10 B. V. R. 105.— CAN. 

0 , liunning line — Acquies- 

cence,] — Running & inarklng a line by 
one ow’ner, not in ac(!ordanco w'itJi the 
true line between adjoining lands, 
having only been assented to on con- 
dition that the true line should be 
ascertained & run, cannot establish it 
as a conventional boundary until it 
is acted on by both owners. — B revier 
V, Govang (1858), 4 AH. 144.— CAN. 

d. Suhscfptcnt erroneous sur- 

vey — Assent.]- M. being alioiit to 
(‘onvey land to V., went on tho land 
w'ltJi V. ^ tixed the starting point 
from which t-ho Hue was to fun. A 
deed was made accordingly. M. died 

6 pltf., Ills widow, witTi consent of 
V., got a surveyor to run tlio line, 
which was done from tho starting 
point lndicat.ed by M. V. W'us not 
nreseiit when tho survey was made, 
but subsequen.ly assented to the lino 
os run in ignorance of the foitt that a 
mistake had been made. V. conveyed 
to deft, according to tlio description 
In Ills deed : — Held : the assent given 
by V. to the line os run bv the surveyor 
was not sufficient to establish a con- 
ventional line. — R oach r. 'Ware (1886), 

7 R. & U. 330 ; 7 C. L. T. 377.— CAN. 

6. RecoqniiUm under misapprehen- 
sion.] — lutf. & deft, were owmers, 
respectively, of adjoining lots. Both 
claimed directly or liulli-ecUy under H. 
Pltf. obtained Ids deed in 1840 from 

P.. to whom H. bad conveyed in 1837. 
Deft., after being in possession for 
ten years, under an agreement to 
purchase, derived title directly from 
U. in 1854. The descriptions in the 
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agreement provided for conveyances from the one 
party to the other accordingly. In a suit for 
specific performance of the agreement : — Held : 
(1) the boundaries settled by such an agreement 
if it were fairly made without collusion (which 
could not be i>resumod) were to be presumed the 
true & ancient limits ; (2) although nothing 
valuable was given on the face of the agreement as 
a consideration, the settlement of boundaries k, 
quieting of disputes was a mutual consideration 
on each side su^cient to support the suit ; (:i) the 
provisions relating to comrs. were not a submission 
to arbitration. — Penn v. Baltimore (Lord) (1750). 
1 Ves. Sen. 444 ; 27 K. B. 1182, L. C. 

.-—Expld. Plko v. Iloaro (17G:i). Amb. 42« : 
Courtnoy, p. Pollard (1840), 4 iJooo. 27. CODSd. 
CJjokiiey v. Anderson (1862), 21 Boav. 452 ; Hioliel 
Kaphftol (im), » Now. ltop.'’68i!. EipM. i id 

Iho Hamo v. Lewis (1889). 2:1 Q. B. D. .079. 
Consd. C^onipanhla do Mooainbiqno v. British HouUi Afrioa 
y ^h'ltlHh Houth Afrifu Co., [1892] 2 Q. B. 

1 w. Eastorn ConocssloiiH (1898). 

j? Refd. Portarlingtou v. Soulhy (1824), 

.1 My. & K. 104 ; Holinos (1861), 2 .lolin. & H. 527 ; 
Nonis r. Chambrea (1861). 29 Boar. 216; Douffloa v. 
IJoii^las, Doujrhw r. Webster (1871), L. }?. 12 K(t. 617; 
Ewing r. Orr Kwing (1882). 9 App. Cas. 24 ; Under v 


Amsterdamsch Tmstoofl Kantoor. [1902] 2 Ch. 132; 
fininr Africa Co. r. Do Beers Consolidated Mines, 

[1910] 1 Ch 254, Mentd. Bayley r. Edwards (1792), 
\ Bodroochund v, Klphlnstone (1820), 2 
Houldlteh v, Donogall (1834), 2 
Cl. sc r in. 470 ; Moroantilc, Iiivcsiniont & Cienoral Trust 
Co. r. Uiycr Plato 'J’ruat. Loan Sc Agency Co. (1892), 61 
L J. Ch. 47.1 ; A.'O. r. Johnson, [19071 2 K. B. 885. 

See, further f Spechfio Performance. 

Docimentary description of boundaries — In deeds.] 

-See Deeds k Other Instruments. 

In wills.] — Sec Wills. 

B. By Adverse Possession, 

See Limitation op Actions. 


Sub-sect. 3. — By Statutory Authority. 

11. Inclosure Acts — Notice of appeal against 
order.] — An Inclosure Act gave to the party 
aggrieved a right of appeal for anything done in 
puisuanco of that Aet, or of the recited (Oeneral 
Inclowsure) Act, on giving to the comr. k to the 
parties concerned ten days’ notice in writing. 
Notice of appeal against an order ascertaining the 


deeds were vague. Pltf. employed a 
surveyor to run his lines in 184i, two 
years hef(»ro deft, went on, & tlie 
latter, for some years, botii hy w’ords 
& acts, recognised tiie lino between 
thoni, as elaiiiied by pliL, as being tlio 
true line, but it appeared this line 
was not the true one: — ]I<ld : deft, 
having acted under a miHap]>r<*iionKion 
of the farts. Sc being tniae<inainU‘d at 
the time with tlie real boundary of 
bis lot, tliere was nothing in tlie acts 
or declarations so made to establisli a 
conventional lino, independent of 
right. — MoUonau) r. McDonald 
(1867), 7 N. S. 1C 12.— CAN. 


f. Agreed line of fence — Mimppre- 
nenttum ,] — Wiiero adjoining owners 
eoiieur in puttljig np a fence along a 
certain line, on an erroneotis aHsimiji- 
tlon by each that it is (he true bound - 
ary. Sc. neither Ims made represenla- 
lioii to the otlier upon t-lie subject., 
mdther is estopped from setting up a 
different line as tlie true boundary. — 
Moohkv. DiiXTirK(1901),20 N.Z. L. R. 
12S.—N.Z. 


g. Si(hfteguenl line run hy jdainliff 
— Acquiescence of defendant.y—A lliu^ 
was originally run for prior liolders of 
Tirofierty, one of them at the time 
claiming title through the origiiuU 
patentee, umler an agnauneiit for 
purchase, but was not aequieseed in 
t)y pltf. Tlioreafter, Al. at pltf.’s 
request ran a line supposed to be 
oe-iiuieseed in by deft., hut upmi tlie 
oreetlon of a fence thereon by pltf. 
deft, objected, &; it was removeil. 
Later P. run a line, two surveyors 
being present at the time on deft.’s 
bohall, widch was tlie eorroet lino : — ^ 
Held : the line originally I’un was not 
binding upon tlu*, parties. — AI cNauuht 
V. Tuundui.l (1862), 13 C. P. 426. — 
CAN. 


h. Agreement vdIJi former proj^rictor 
— Ratification,] — Deft., as part of 
his defence to an action of trespass, 
relied upon a conventional line allttged 
to have been establiahod with L., a 
former proprietor. Xj., had no title 
at the time, but after obtaining title, 
adopted the line : — 1/eld : the alleged 
line was insufTlcicnt. — ^Moonky v. 
AIoIntostt (1887), 7 n. Sc G. 419; 7 
C. L. T. 399, 430 ; 14 S. C. R. 740.— 
CAN. 

k. Acta of predeccasora — TVh ether 
binding on aucceaaora.] — Held : although 
there was doubt os to the true dividing 
line between the parties, t.liclr pro- 
decosHOi*s, possessed for nearly twenty 
years, had agreed & determined 'a 
dividing line between them, & deft, 
was estopped from denying that the 


conventional fence W’as tlic true 
dividing line. — G allant v. Dunn 
(1907). 2 E. L. R. 322.— CAN. 

l. .] — Pltf. bought land 

(.heretofore vacant hut with a wire 
feiujo Sc posts rminlng along wliat was 
taken for the south line. Subse- 
quently by agreement wit.h deft.'s 
predecessor, pltf. put np a board 
fence as the boundary of their lots on 
practically tlu^ line of the former post 
Sc ^vir‘e hnico. Deft, purchased the 
nort.li part of the ueighbouring lot to 
pltfs.', & the owner txj the south of 
him moved him np about four foot Sc. 
ho f.heu elaimed four feet from pltf. ; 
& on the latter’s refusal, he tore down 
th<5 fenco ; -IlcUt: deft, had wholly 
failed to prove his right to tho land 
beyond thci fence Sc was a trespasHcr. 
- -Af<’MKA’KMY r. Grant (1912), 24 
O. W. H. 100; 4 O. W. N. 802 ; 9 
I). L, R. 219.— CAN. 

m. Afp'ecmeiU hy iennnta of moieties 
— Tenants hecoming otvncrs.] -Tenants 
of moieties of a lot made an agreement 
as to tlieir iiouiidarles. They were 
subscquent.ly turned out of possession 
by the o>vuer Sc look deeds from liiiii : 

• — Held. : the agreement rouUl not 
affect their rights after they became 
owners.— F rahkh v. KiRR (1858), 2 
Thom. 290.— CAN. 

11 . ir(dl Innlt icith consent of ad- 
joining oinier.] — In an action for the 
reijovcry of land, deft. plcad<*d that 
he, “ hy Sc with tho knowledge, 
approbation. Sc. cmiseiit of pltf.,” built 
a wall for the purpose of making a 
boundary wall between pltf.’s land Sc 
luH own, & that, tlic portion claimc<l 
was liioluded within tho boundary wall 
on his side : — Held : the tilea should 
be construed as Impliedly alleging that 
pit.f. had reprcRcnUMl to deft, that the 
Hit43 of t.ho wall w'as tho boundary", Sc 
such representation having been made 
with the intent of being acted upon, & 
deft, liaving acted upon It, by building 
the wall, the plea was a good defence 
by way of estopiiel. — H rkridan v. 
Barrett (1879), 4 L R. Ir, 223.— IR. 

o. M isrepreaentation hy vendor — 
Ksfoppel.] — A vemlor of land who 
wilfully misstiites tho position of the 
boundary lino & thereby leads tho 
purchaser to bolievo that he is acquiring 
a strip not Included in the di*ed, is 
estopped from aftenvards claiming 
such strip as his own property. — 
Z wicker V. Feindel (1890), 29 S. C. R. 
510.— CAN. 

Termination of agreement — 
<€• take ” fence — Notice .] — Under 
agrooment for boundary hetAvcou two 


properties, to 1)C a ” give & take 
fence ” iu'^tend of a watereonrsc each 
party is entitled to reasonable notice 
of termination of agreement. — L an- 
dalk V. AIenzies (19U9), 9 C. L. R. 
89.— AUS. 

See, generally, Deed<3 & Other In- 
struments. 


part I. SECT, 1. SUB-SECT. 3. 

Q. Speeiul Svrreya Art, 1902 — 
Conatruciitm.] — ’Phe above Aet should 
be construed lilaually so as to carry 
out tlie intention of tlie legislature in 
eliminating litigation arising from 
n n d eten i il n od bo u ndaries. — P j'yrKU.soN 
V. BlTULlTIHf Sc (V)NTRArTINW CO. 
(1912), 24 W. L. H. 19 ; 4 VV. W. R. 
222 ; 12 1). L. R. 41 1.— CAN. 

r. Survey not in arrordnnre. with 
statute.] — A survey not in neeordanco 
with statute Is illegal. — Re AValkkr 
& AlUNiriPALlTY OE BUUEORD (1857), 
15 U. U. R. 82.— CAN. 

8. S. P. Cooper r. AVellranks 
(1861), 14 P. 261.— CAN. 

t. S. P. Poi’KKiT V. Poole (1897), 
11 Alan. L. R. 508.- CAN. 

y. Orininal line retraced .] — 

A surveyor employed by govt., under 
C. H. II. C., c. 92, ss. 6, 8, to survey a 
concession lino alleged not to have 
been run in the original survey, or to 
liave been obliterated, instead of 
attempting to make a survey in aeeord- 
anee with those seels., saiisfied Idmself 
that the original lino could be found & 
eudoavoured to retrace it Held: 
such survey was not binding under tiie 
statute.- -B ole Y r. AB'Lkax (1877), 
41 U. U. R. 260.— CAN. 

2 , Different from original 

survey.] — ^Doe d. ('LAPP v. Huffman 
(1842), 3 Out. Dig. 5222.— CAN. 

a. Petition for sundry — Suffleicncyt] 
— A petition for a statutory survey 
need not show tliut. tlie liecessary 
number of resident landowners under 
iho Act liavc aiqdicd for a survey 
when the fatits are so ; nor need l.ho 
petit ion show any want or obliteration 
of the original survey, or pray for 
placing monuinents.— R. v. AB'Grkqor 
(1868), 19 C. P. 09.— CAN. 

b. Whether confirmed hy aiatuie.] 
— Several persons liad, under govt., 
scttleil according to lines of an original 
govt, survey. Subsequently, a sur- 
veyor was empb^yed by tho govt, to 
run the coiicessious omitted in the 
llrst survey. He did so, but this 
survey was remonstrated against by 
petition, Sc was never dohnitely adopted 
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1» — DeHmitatwn: S'ljh-sect, 3.] 

boundaries between two townships, was served on 
the conir., but not on the lady of the manor, who 
was a party materially concerned in the question : 
— Held : the notice was insulhcient, although the 
general Inclosui*e Act authorised the coinr. to 
ascertain the boundaries between the several 
parishes, &, gave a right of appeal, on giving notice 
to the comr. only. — B. Lancashire JJ. (1818), 
1 B. & Aid. (180 ; 100 E. R. 231. 

12. Whether conclusive as to former 

boundaries.] — Tlie det/ermination of the comrs. 
under an Inclosurc Act, as to the boundaries of a 
parish to bo inclosed, is not conclusive of the fact 
as to what wore the boundaries antecedently tx> 
such determination. — R. v, St. Mary, Bttry St. 
Edmunds (Inhabitants) (1821), 4 B. & Aid. 402 : 
lOOE. R. 1000. 

AnnMation : — Refd. R. r. Madclcj" (1850), 15 Q. B. 43. 

13. Acts of ownership beyond 

boundary fixed by commissioners.] — A\liere a 
boundary line is drawn and fixed by the comrs. 
under an Tnclosure Act, all acts of ownership 
beyond it fall to the ground. — Faimouth’s (Lord) 
Case (prior to 1824 ), cited in 1) Moore, O. P. at p. 94. 

AnnMion : — Consd. LoRtcr v, Kemp (1824), 9 Mooro, C. P. 

85. 

14. Presumption as to limits of manor.] — 

By an adjudication of the quartiT* sessions under 
an Inclosure Act for the parish of T., the lonis in 
quo^ parcel of a large waste, was found to be in the 
parish of G., in which K. had a manor : over the 
/oci^ in quo, B., who had a manor in the adjoining 
parish of 'F., had inimemorially exercised acts of 
ownership : K. had also exercised acts of ownei'ship 
over it occasionally, but they were less decisive 
than those exercised by B. ; in the Act for the 
inclosure of T., there was an enumeration of B.’s 
claims in respect of property in T., but no mention 
of G., nor of any claim by B. in resp(*ct of property 
in G. In an action of replevin, in which there was 
conflicting evidence as to the boundary of B.’s 
manor, the judge left it to the jury to say whether 
the soil of the lorufi in quo was in K. or B., without 
calling their attention to the question, wh(‘ther or 
no the parishes &; manors were coterminous : the 
jury found in favour of K. : — Held : the judge iiad 
left the case properly to the jury, & the circum- 

or conflrnictl : — UrUI : Uie laHt-iiieii- 
tlontMl Hurvey could not ffovciu, or bo 
rogardod as confiriued by 12 Viet. c. 35, 
as having been legally done under 
former Aets.— K kklt.v r. Hauukiax 
(1853), 3 C. P. 173.— CAN. 

C- — Award of Jioimdary Line 
CmtirniHsioncrs.]- K auai: v. C’uonhox 
(1859). 9 C. P. 9.— CAN. 

d. Ascertainment of suU lines — 

Lots in eo?jcrsK'/fm.l-— Mt'bAniLiN v. 

Dixon (1854), 4 C. 1’. 71, 307.— CAN. 

•. — Oriffinal snrxwy.] 

Bell v. White (1857), 15 U. t'. R. 

171.— CAN. 

f. Subsequent simwy. ] 

— Macdonaij) V. Mi^Donald (1802), 

11 C. J». 374.— CAN. 

, , . IrospaRR, to try 

the boundary between lots in a oon- 
cession, it was adiidtted, that the 
original survey of the township was 
intended to bo in double -fronted con* 
ccshIoiih & that there was Hatisfaotory 
evidence of the original poRts at the 
north or rear end of the concession. 

It was admitted also that a post liad 
been jdanted in the rear, In tlio original 
survey bctw'cen the lots In question 
& t.hc^ post in front was ogreea upon : 

— //eld: under 30 Viet. c. «0, s. 3, 
the lino must be drawn from the 


stance of there being in the inclosure act for T. 
no mention of B. having any claim in respect of 
property in the adjoining parish of G, was sulflcient 
to warrant the jury in the inference that B.’s 
manor did not extend beyond T. — IjESTER v. 
Kemp (1821), 2 Bing. 30 ; 9 Moore, C. P. 85 ; 130 
E. R. 215. 

15. Award not in accordance with require- 

ments of Act.] — ^By a private Inclosure Act, comrs. 
were directed to tlx & settle the boundaries of a 
parish, in a certain manner therein specified, & 
to advertise in a provincial newspaper a description 
of the boundaries so fixed &: settled. The 
boundaries so fixed & settled were also to be in- 
serted in the award of comrs., & to be final, binding 
&: conclusive. The comrs. having fixed settled 
the boundaries in the mode specified, duly adver- 
tised a description of them, but the boundaries 
mentioned in the award varied from those which 
had been advertised i™- //c/d ; (1) the comrs. had 
not pursued the authority given by the Act ; 
(2) their award was not binding as to the boundaries 
of the parish. — R. v, Washbhook (Inhabitants) 
(1825), 4 R. &. a 732 ; 7 Dow. & Ry. K. B. 221 ; 
3 Dow. & Ry. M. C. 386 ; 107 E. R. 1233. 

16 — - — Service of notice on churchwarden.] 
— ^A parish was divided into four tithings. A., B., 
O., & D., A. containing the parish church. Each 
tithing maintained its own poor, Sc each had a 
churchwarden, elected at a vestry of the parish in 
general, but from & by its own inliabitants. The 
minute of appointment included all the four. Sc 
stated them to have been nominated to servo the 
oflice of churchwardens for (ho tithings for the year 
ensuing. All were sworn in together at' the arch- 
deacon’s visitation, the oath being administered 
to them Sc each of them, “ truly to ex(‘cute the 
oflice of churchwarden within your parish.” None 
ever acted out of his own tithing, unless in signing 
the annual presentments to the archdeacon of the 
state of the church, etc. Eacli of the tithings, 
except A., wliittli was exempt , raised its own church 
rate, Sc paid it to the vestj*y clerk ; he kept- a 
separate account for (iach churchwarden, who 
accounted with the inhabit/ants of his own tithing. 
A comr. of inclosurc under a local Act Sc Inclosurc 
(Consolidation) Act, 1801 (c. 109), s. 3, made an 
order settling the boundaries between tlie jiarisli 
Sc another iiarish adjacent, Sc adjudging certain 


front, to th€^ roar of <,ho conooKHlon 
])aral(ol witJi llic governing lino. — 
Dvell r. JMillauk (1877), 27 C. 1*. 
347. - CAN. 

h. ---- Double -fronted eonressionsA 
— 12 Vh;t. c. 35, s. 37, wliich pro- 
Rcrihos the rule for drawing the sido 
lines in double-fronted eoneessioiiH, 
applieH t.o townships theretofore sur- 
veyed. — MvitRH r. Davidson (1807), 
2(5 U. C. U. 041.- CAN. 

'.] — In the origbial 
survey posts were planted on I.Ikj fnuvt 
or west side of a cioiieession, to mark 
the lots, & also at the rear or east 
side, on the road betwocn the two 
townships ; hut the lots in it were 
granted as broken lot.s, contnining 
90 aeres, not as Jialf lots, except lot 
1 1 , which was orroneonsly described 
as containing 100 acres: — I/eld: (1) 
not a donble-fronl4?d concession, within 
the Acts ; (2) the side lines in it 

shouhJ he ascertained l)v running from 
the ])OHts in front, parallel t.o the base 
Hue of the townsiiip, through to the 
road between the two townships, & 
without- referene-e to the poMl,s on that 
road. — W aknoi'k r. (?owan (1850), 
13 U. C. R. 257. CAN. 

*• nnrvvyor exceeding 

authority.} — MuuFiiYr. Healey (1870), 
30 U. C. R. 192.— CAN. 


m. Lost post.] — The proper 

method of ascertaining tln» jilaee f)f a 
lost post is i)y dividing the distance 
l»otwoou the nearest known posts on 
the side line, us it was originally run 
past the lots, & not by running a 
straight line between the nearest, posts 
on the concession line dividing tlie 
distanctes l>y tlio number of lots. — 
Davis r. Waddell (1857), G C. P. 
442.— CAN. 

n. Change from original plan 

— Vomiiensaiitm.} 23 Viet. c. 101 
declares the mod<' in which t.ho side 
lines of the first coiieesslon of C, sliall 
be run, & jirovldes a method by which 
those injured by the change from the 
original plan of survey may obtain 
compensation : — //c/d : 20 Viet. c. 78 
was t-hcreiiy excluded, Sc deft, was 
confined to this method.-- -Smith t\ 
Sparrow (1801), 21 U. C. IL 323.— 
CAN. 

o. Line not run upon original sur- 
vey — Ascertainment of original monu- 
ments.} — It appeared that the Ibio 
between two lots was not run upon 
the original survey, & that when the 
line was run, no trace could bo found 
of an original post, if any had been 
planted, designating the boundaiy line 
between the lots on the front of the 
concession. It also appeared that tlie 
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lands to be in the latter ; & he, within a month, 
served a description of the boundaries on a party 
then acting as churchwarden of tithing A. Untu 
the order, the lands in question had been rated t«o 
titliing B. On appeal against a poor rate made 
upon those lauds as siluat(i in tithing B., not- 
withstanding the comr.’s order : ; ^ the 
description of boundaries had been sulliciently 
served according ixj the proviso of Inclosure (Con- 
solidation) Act, 1801 (c. 109), s. 3, requiring such 
description to be served upon one of the church- 
wardens or overseers of the poor of the respective 
arishes, although the painty served had tinishod 
is year of office, but continued to do the duties, 
because his successor had not been sworn in or 
acted.— B. v. Marsh (1830), 5 Ad. & El. 408 ; 2 
Bar. & W. 255 ; 0 Nev. & M. K. B. 008 ; 3 Nev. & 
M. M. 0. 728 ; 111 E. B. 1243. 

Annotaiions : — Mentd. H. r, Fenton (1811), 1 Oal. Puv. 

17 ; Bruy v. Soiiior (18(>2), 2 11. & S. .*171 ; H. v. Gmm 

(IH74). :il li. T. 54 : 1 ; St , Sepulchre Loiulou v. St. Scpulehro 

MiddlcHcx (187»), fi.P. 1). «i. 

17. Dispute settled by trial of a feigned 

issue.] — An award made by an assistant inclosuro 
cornr., that a certain common was within the 
manor of L., was removed into the Ct. of Queen’s 
Bench by certiorari, on the application of the lord 
of th(* manor of E., who claimed the common to 
be parrel of his manor. On liis expressing himself 
dissatislied with the award, A requiring U) iiave the 
matt(‘r tried by a feigned issue, A stating as the 
gi’ound of his dissatisfaction that the award was 
wrong, A setting forth the evidence in support of 
his claim, the ct-. directed the trial of a feigned 
issue under Inclosure Act, 1845 (c. 118), s. 44, to 
determine Mu* disput(‘d qu(*stion of boundary. — 
B. Kvaa'KY (1850), 1 L. M. A E. 409 ; 10 L. .T. Q. B. 
.523 ; 15 Jur. 020; subsequent proceedings (1851), 
20 li. .1. Q. B. 283. 

18. Fenced strips of land shown on map 

as part of common — Whether map conclusive.] — 

Colli s r. Ampiilett, No. 370, post. 

See, further, I’art i\'., Sect. 4, post, 

19. Tithe commutation Acts — Extent of powers 
of commissioners — No general power to settle 
boundaries.] — Tithe Act, 1830 (c. 71), s. 45, gives 
the conn’s, no pow(M’ to determine anytjiing hut 
what may prevents them from making their award. 
For that- purpose, but for no otiier, tlu^y may dettu*- 
mine any question as t-o the exisl-enco of a modus, 


or any question as to the boundary of lands, or 
any other point in difference. If the words of 
s. 45 are not restrained in that manner, it would 
give to the conn’s, power to determine the boundary 
of any man’s lands in tJie kingdom. 'I’hat is the 
rational limit t<j he pla<;ed on tlie words of the 
Act. If, for instance, a district modus were re- 
quired to he settled, then, in order to sec what 
lands were covered by the modus, it would bo 
necessary for the comrs. to have a i)articular power 
to ascertain the boundaries ; hut not a general 
power to settle boundaries (Aldehson, li.). — 
(liRDLESTONK V, STANLEY (1830), 3 Y. A G. Ex. 
421 ; 3 .1. P. 250 ; 3 Jur. 382 ; 100 E. B. 700. 

Annotatwn : — Consd. Shephord v. Londonderry (isrri), 21 

L. J. Q. B. 204. 

20. Boundaries of parishes or 

counties.] — Tithe Act, 1830 (c. 71), s. 45, em- 
powering the tithe comrs. to decide any qiKistion 
touching tlie boundary of any lands, does not 
authorise them to settle, by their award, a dispute 
as to tlie boundary of parishes. Nor can they do 
this under the powers granted by Tithe Act, 1837 
(c. 00), s. 2, even at the request of two-tliirds in 
value of the landowners, if the boundary of the 
parishes he also a boundary hc’tween counties. 
For, by Tithe Act, 1830 (c. 02), s. 37, this A the 
two prior Acts are incorporated ; A Tithe Act, 
1839, s. 34 forbids the comrs. to adjudicate on a 
boundary whicli divides counties iis well as 
parishes. — Re YsTRABOirNLAis Tithe Commuta- 
tion (1844), 8 Q. B. 32 ; 13 L. J. Q. B. 287 ; 115 
E. B. 785. 

Annotation :~0onsd. He Deni, Tithe (Commutation ( 1845 ), 

8 0 . B. 48 . 

21 . Boundaries of township & 

parish — Award quashed In certiorari.]— Tithe 
Act, 1830, s. 95, took away certiorari in the case 
of ordei’s A adjudication made by the tithe comm, 
under that Act. Tithe Act, 1837, s. 2 empowered 
the comrs. to settle parish boundaries ; A sect. 3 
gave a certiorari to any person interested in the 
judgments respecting such boundaries, who should 
he dissatislied theiWith, A enacted that, on 
removal of such judgment- under t-iie writ, tlie 
decision of tlie ct. tliereon should he final A con- 
clusive as t-o tlie boundaries *. — H ehl : on tlie‘ 
certiorari tlius restored, tlie ct. w^as authorised to 
consider, not only the merits of the decision as 


])OHition of Mio orlprinul monmnonts at 
the front iiiifflo of Hie Hide romi allow - 
aiieoH was uHcertuinod by Hie surveyor, 
&; the inoiiuineul-H r»lanted by him were 
on Hue.h Hite: — Held: i»ltr. >\aH 
entitled to claim tweonllnB to tlie 
Bt,atntal>le survey. — I ^almku v. Thorn - 
(1877), 28 C\ P. 117.— CAN. 

p. Survey adopted by a<wernment.\ 
— Held : a survey liaving been adopted 
& acted oil by the provt., the boundary 
marked on the firronnd in accordance 
with it must- govern until changed by 
competent, authority. — Wiin’K v. Dcn- 
Lor ( 18 (iS), 27 U. C. B. 2a7.— 'CAN. 

q. Diviffion line between lots — Con- 
clusive ness of survey.] — Pltf. owmod 
lot 28 A deft, lot 27 In a conecHsion, 
hetwocn which there was no road 
allowance. A pltf., previous to the 
survey of tliat conoession under 
29 Viet. c. 72, had occupied the land 
111 qucHtlon for 11101*0 than twenty years. 
By this sm’vev it bclotiged to lot 27 : 
— Held : the etTect of such sinvey was 
to fix conclusively the division lino 
between the lot.H. — T aylor v. Croft 
(1871), 30 U. 0. 11. 573.— CAN. 

r Mwlr of aseertairmieni .] — 

The divisional post originally planted 
between two lots could not ho found 
nor Its exact location estahllshcd : — 
Held: the division lino should bo 


isccrt, allied in the manner direided by 
iurvevs Act, 1914 (e. Ibt)), ss. .tJ, 40, 
)y dlviiling the width hetwocn the two 
■stablished posts eiiually, & the side 
Incs should run from that point. 
do.ND Nk'KF.i. Co. r. Dkmorkht 
1910), 10 O. \V. N. 299. — CAN. 

I. Mistake in survey — Adjustment 
if ri{jhts~~Line between quarter ferhons.] 
— Bohrkk V . Marshall (HHO), 13 
IV. L. 11. 198; 3 Sank. L. B. 82.— 
DAN. 

t Crown patent — Mode of 

iscertainment}- Where the de.scriptiou 
if land ill a patent from tlie Crown 
rave a fixed point of oommciiccmoiit, 
iH to the situation of wldcli there was 
:io controversy ’.-"Held : (1 ) the bouiid- 
irios of the land granted were ascer- 
:aliiahle A slionld be ascertained by 
I proper survey according to the 
loscriptlon in the patent; (2) It was 
not within the power of the oflloials 
[)f the Crown Lands Department to 
establish, as the true line, one errone- 
ously run by a negligent or incompetent 
liiirvevor ; (3) the orroneouB line could 
not bo HUpportA!id under Surveyors 
Act, H. 2.— SEllTKL (O. t>. 

Hkiu’UMER (1914), {{• !!o« i 

18 D. L. B. 237 ; 7 W, W. H. 33,1 ; 

19 B. C. 11. 430.— CAN. 

w. Boundary Line: Commissioners 


— J urisdif’li on of — Surveys. 1 — Bound - 
ary J-ilne Comrs. have Huthority to 
cause snr>’evK to he made when the 
boimdarioH of lots, etc., are in dispute. 
— (JANOF.K V, Hill 0839), 0 O. S. 101. 
—CAN. 

Ascertainment of 

side' lines.] — Boundary idne Comrs., in 
deteniriiiing the shlo lines between 
lots, are bonixl by 59 Geo. 3, <?. 14, 
that su‘?h sido lines shall coiTcspond 
witli the course of the side lines (»f the 
township on that sid(' from which t.Jio 
lots arc uuiubere<!. — D klono v, StrikicR 
(1840), d O. 8. 137.— CAN. 

.] — Boundary Lino 

Coiiirs. h ive no power to establish 
the side lines between lot-a, which are 
at neither end of Hie coiioe8.sion, os 
tile governing side lines of the several 
lots in the coneossion.-MoHjiAN n. 

SlMTHUX (1841), 0 O. 8. 132. CAN. 

Estates less than 

freehold.] — Tbider 1 Vlct. c. 19, s. 4, 
Boundary Lino Comrs. have no 
aut hority in eases of estate if JJan 
freehold. - Vandkrlip v. MiLifi (1839), 
0 U. 8. 02. — CAN. 

0. Validity of mcard hy.y- 

Undor 1 Viet. c. 19 A 3 Viet. o. 11, 
Boundary Line Comrs. must Btiow in 
tlioir award the course of the line run 
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to boundary, but all questions usually discussed on 
certiorari. 

The award of an assistant tithe comr, employed 
to settle the boundaries of a township on request 
of the landowners, under Tithe Act, 1837, s. 2, 
was quashed, on certiorari, as not sulllciently 
showing jurisdiction, because (1) it did not state 
the district to be one of which the tithes were “ to 
be commuted ” ; (2) it stated the request to have 
been signed, not “ at a parochial meeting called 
for that purpose “ according to the provisions 
of ” Tithe Act, 1830, s. 17 (referred to by Tithe 
Act, 1837, s. 2), but only at a meeting called for 
that purpose.” 

In Tithe Act, 1839, s. 34 (giving the comrs. 
power, on requisition, to ascertain old or set out 
new boundaries), the proviso “ that nothing in 
this provision ” shall extend to any boundary line 
of a cty., or of copyhold without consent of the 
lord, applies only to the enactments in the same 
clause. And s. 37 of that Act which incorporates 
it> with Tithe Act, 1837, does not abridge the power 
given by s. 2 of the prior Act. Therefore, in a case 
under Tithe Act, 1837, s. 2, the comrs. may 
asceriain the existing boundary of the parish, 
though it be also that of a county, or of copyhold 
in a manor, the ]oi*d of which does not consent to 
the inquiry. An award under that clause can be 
made only where the tithesa.ro ” to be commuted ” : 
& there is no jurisdiction under it if the iithes 
liave been commuted already . — lie Dknt Tithe 
Commutation (1845), 8 Q. B. 43 ; 10 Jur. 178 ; 
115 E. K. 790. 

22. Notices required.] — The award 

of an assistant tithe comr., appointed iuuh‘r 
Tithe -4ct, 1837, to inquire into ^ set out the 
it6^jindary of the townsliip of 8., for the purpose of 
comnte^iting the tithes of the towaship, stated that 
he had ^,iven, A caused to be given, all the notices 
prescribecl by t hat Act ik Tithe Act, 1839, A then 
defined the limits of the boundary in the present 
tense throughout. The boundary so set out, it 
appeared from fhe affidavit of the comr. A otliers, 
was the ancient boundary of the township, A had 
been inquired into» A set out as such under 3^t/he 
Act, 1837, A not under Tithe Act, 1839. But it 
appeared also, from the same aflidavits, that within 
such boumlary was irududed a tract of land occupied 
by twent.y-one difTerAnt pei-sons, A clairuf^l t/O 
belong to another town'-^liip, called B., A which liad 


been rated A assessed to the i)oor A highway rates 
of the township of B. for upwards of ninety years ; 
that the comr. had consulted the rate-books of the 
township of 8. only, in order to ascert<ain whether 
two-thirds in number A' value of the landowners 
in the township of 8. had signed the notice required 
by Tithe Act, 1837, A that two-thirds of the land- 
owners of 8., not including the said tract of land, 
had signed such notice : — Held : the comr. having 
set out the ancient boundary, under Tithe Act, 
1837, tlie notice was insufficient, A the awaid 
could not bo sustained. — K. r. Hobson (1850), 19 
L. .7. Q. B. 202 ; 15 L. T. O. 8. 303. 

23. Issue to try validity of award.] — 

Where an award has been made under Tithe 
Acts, 1837 A 1839, settling the boundaiw of a 
parish, A is removed into tlie Ot. of Queen’s 
Bench by certiorari under s. 3 of the former Act, 
the ci, will not, as of course, order a feigned 
issue under s. 35 of the latter Act, at the instance 
of a pai’ty dissatisfied. 

On a motion for a feigned issue, the attorney 
for appet. stated that he, the attorney, had 
examined several documents A witnesses con- 
cerning the boundary, A believed, fi’om such 
examination, that the comr. had included in 
parish A. seventy acres of land belonging to parisli 
B., deposing also that, as he was infomied A be- 
lieved, appet., as one of the inliabitants of B., A 
a large jiortion of the landowners, of B. were 
desirous of trying by such issue the validity A 
accm'acy of the award, A whether the seventy 
acres were in A. or B. : — Held : grounds were not 
shown on which the ct., in its disci‘etion, ought to 
direct an issue. — B. x\ Mebson (1812), 3 Q. B. 
895 ; 3 Gal. A Dav. 307 ; 12 L. J. Q. B. 7 ; 7 J. V. 
38 ; 0 .7ur. 1001 ; 111 E. H. 752. 

Annotation -Distd. 11. r, Kclccy (18r»0), 1 h. M. & P. 495). 

24. Award prospective.] — The a\yard of 

tithe commissioners ascert-aining and setting out 
the boundary between parishes, etc., under Tithe 
Acts, 1837 A 1839, is prospective only in its 
operation, whether the boundary lino set out 
be the old or a new one. Therefore, in a dispute 
on parochial settlement, if it apia^ar that a certain 
house is witliin the boundary of parish A., as 
defined by the award of an .assistant t.ithe com- 
missioner, evidence may be given l-hat at the time 
to which the dispute relates, if before the making 
of such award, the house was not in A., but in the 
adjoining pansh. — B. ?». Madeley (Injiabitan'J's) 
(1850), 15 Q. B. 43; 4 New Mag. Cas. 89; 4 


1.0 mark the boundary Sc iKo position 
of the ludnt of deiairture, or tlieir 
award will ho deteetive Sc void. — 
CJat.dwell r. Wrioiit (1^12), 2 

Out. Pig. 2780.— CAN. \ 

d. .1 — An awant made 

by Boundary Lino C'oinrH., under 
1 Viet. c. J9, on a Hubjeet witpin tlieir 
Jurindielion, & in whieb both' parIleH 
intcrcHted were heard, & whicn had 
not been appealed ugainRt ; — //fid : 
eonelnsive between those parties. — 
Havknh r. Donaldson (1814), 1 

U. C. 11. .371.— CAN. 

e. .] — In tres.paPR quare 

clausuvi freffUf deft. jtiHtiflcd his 
entry under an award bf Boundary 
Pomrs., awarding the, poRRCHRion of 
the lonts in quo to deft., & averred 
that ho entered into the land under 
the award aH bis freehold v — 1/eld : 
bad on general demurrer, oa the 
Comra. had no power to award the 
poaHOHHion. — V ili.airk v, Cecille 
(1842), 0 O. 8. 40G.— CAN. 

Ucusons for award 

not staled .] — MiniNEY v. Mabkland 

(1841), (•» O. H. 220.— CAN. 

g. Conclusivcneas of award 


hy.] — Vivian r. Campbell (1858), 7 
C. P. 17.5.— CAN. 

Survey by subordi- 
nate.] — A line run by a Buborduiate, 
Sc adopted by the principal Hurveyor, 
1 r t he work of the latter. Sc inuBt bo 
treated as sneh. — Ovens v, Davidson 
(1800), 10 C. 1*. 302.— CAN. 

k. P’ilinq judqment of ,] — 

3 Viet, c, 11, 8. 2. which providoH 
that, every judgment & final <leciHlon 
of the Boundary Line ComrH. shall bo 
filed with the registrar of the ooniity 
where such boundary shall be sit.uate, 
is directory only, & the omission to file 
will not alTect the valhUly of the judg- 
ment. — B. V. Bose (18.55), 12 U. C. K. 
037.— CAN. 

l. Procedure.] — A ndc for a 

mandamus will bo grantc*d against 
Boundary Line Comrs. if they do not 
return the proceedings had before 
them within lourtoen days after iiotico 
of appeal. — D kia»no v, .SritiKBii (1840), 
0 O. S. 137.— CAN. 

m. School sedvm — Alter niicm of 
hotiTidaries.] — Under 13 14 Viet. c. 48, 
8. 18 (4), the nmnieipulity may alter 


the hoiindarles of seetlons wit.hin their 
township, by taking from one Sc ailding 
to another, without any previous 
request of the freeholder Sc liouse- 
holdcrs, & notwithstanding their dls- 
approhation of the change, provided 
that those atfected by tlie alteration 
have notice of the intention to make 
it. — Re Ley A (!laukk Townhiiip 
(1850), 13 U. C. ll. 433.— CAN. 

n. — —.] — To alt/er the 

boundaries of a school section within 
a township, not. being a union section, 
it is necessary that the alteration 
should not go Into elTect before 
Deo. 25 following ; Sc. that it appear 
to the municijiality that all parties 
afTocU^d have hud duo notice. — Re 
Isaac & Eutiiiiasta Mimn’iPALiTY 
(1859), 17 U. C. Ll. 205.— CAN. 

o. Ry bye-law — In- 

definite boundaries.] — Re Simmons Sc 
Chatham Township Coutn. (1801), 21 
U. C. K. 75.— CAN. 

p. Quashing bye- 

law.] — Re l^AiTEitflON Sc Hoi’e Town- 
ship CoKl^N. (1871), 31 U. C. II. 300. 

—CAN. 
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New Sess. Cas. 109 ; 10 L. J. M. 0. 187 ; 16 
L. T. O. a 87 ; H J . P. 689 ; 117 E. 11. 373. 

See, further. Part IV., Sect. 4, post. 

25. Local Government Act, 1858 — ^Ecclesi- 
astical district.] — district formed for ecclesiastical 
purposes, under Now Parishes Act, 1843 (c. 37), 
consisting of parts of two townships, each of which 
townships separately maintains its own poor & 
its own liighways, is “ a place having a known & 
defined boundary ** within Local Government Act, 
1858 (c. 1)8), s. 12, & is not a less place included 
within a greater within the meaning of s. 14. 
PKiiminai'y proceedings under ss. 14 Sc 10 are 
tiiei'cforo unnecessary, & the district may at once 
iwlopt the Act, at a meeting of owners & rat<‘payers, 
convened by tlie churchwardens ; & an Older of 
t^he Secretaiy of State confirming such ailoption 
is valid. — II. Noiittiowram «fc Ctayton Rate- 
PAYEiis (1806), L. R. 1 Q. R. 110 ; 7 B. & S. 110 ; 
36 1.. J . Q. B. 90 ; 30 J. P. 181. 

AvmHalumfi : — DUltd. 11. r. Hardy (1868), Ti, 11. 4 Q, B. 117 ; 

Jt. V. L. G. Board (1878), L. It. 8 Q. B. 227. 

26. Inclusion of place authorised to 

adopt Act.] — The parish of L., containing 1,400 
acres, comprised w'itliin its area the corporate 
borough of Ji., wliich was in extent 100 acres. 
The ])arHaincntary boi'ough of L. comprised the 
whole of the parisli of 1j., & part of another parish. 
Tlio majority of ratei)ayers of the parish of l.i. 
adopi-ed ijocal (fovernmetit Act, 1858, & an 
appeal by soiiic of the ratepayers was made, under 
s, 17, to the. Secretary of State, who dismissed 
idle af)peal, k confirmed the adoption of the Act 
throughout the pari.sii : — Held ; the parliamentary 
borough, including within its limits a less place, 
namely, the pai’isli, was not a places authorised 
to ad(jp<. the Act ; the parish was a place 
authorised to adopt the Act-, including witliiu its 
limits a less place, lumiely, the corpora(.e borough, 
which, if not so includcHl, would of itself be 
authoiised to ado])t the Act ; <S: the adoption by 
the parish i'c idle order of Ida* Secretary of State 
were valid. — R. r. llAUDY (18(»8), Jj. 11. 4 (h B. 
J 17 ; 9 B. Sc S. 920 ; 38 L. d. (h B. 9 ; 17 W. R. 
173 ; sidj nom. R. v. SECHjri'AUY of State fou 
Home Hei’Autmeni’, Rc Lymington Borough & 
Parish, 19 L. T 

Antudnlion : — ^Distd. 11. V. Grusmero L. B. (1873), 42 

L. J. g. 131. 

27. Local Government Act, 1888 (c. 41) — 

Parish added to adjacent parish.] — By an order 


of a county council, made under the Local Govt. 
Act, 1888, s. 67, & confhmed by the Local Govt. 
Board, part of a parish was added to an adjacent 
parish. The original parishes were situated in 
diflerent poor law unions, & no alteration was 
made by an order of the iiocal Govt. Board in the 
boundaries of the unions x—Hetd : as the added 
part become part of the parish to which it was 
added, it became pai*t of the i)oor law union in 
wliich that parish was situate. — BooTiiE Union 
Guardians v, Whitehaven Union Guardians 
(1903), 61 W. R. 560; 10 T. L. R. 453; 47 
Sol. Jo. 514 ; 1 L. G. R. 585. 

Boundaries of parishes, generally, sec Ecclesi- 
astical Law ; Local Government. 

28. Letters patent creating a province.] — 

By loud’s patent, dated Feb. 19, 183(1, made in 
exemsc of powers given by South Australia Act, 
1834 (c. 95), the King in Council erected Sc> estab- 
lished the Province of South Australia, the ai>i)lt. 
State, Sl declared that its boundary on the east, 
on wliich side it adjoined New South Wales, 
should be the 141at degree of east longitude. 
Under an agi’cement between the Govts, of New 
South Wales Sc South Australia the supposed 
position of that longitude was marked upon the 
ground for 123 miles norUi from the sea, & pro- 
clamations wore issuc'd in tli(‘ tw’o colonics publish- 
ing the line so marked as the boundaiy. This 
marked line was afterwards extended, under 
agreement bot\veen tJie two Govts., as far as 1-ho 
river M. The Secretary of State for the Colonies 
apiiroved what had been done. The line so marked 
was 8ubsec|uently found to be about 2J miles to 
the west of the true position of the 111st degree. 
The C/oJony of Metoria, tlic rcsii. State, was 
created in 1860 out of part of New South Wales, Sc 
so that on the west it adjoin(‘d South Australia 
so far nortJi as the river M. The applt. State 
brought an action in the High Ct. of Australia 
claiming iiossession of the land between the 
boundary so agreed marked Sc the 141st degree 
of east longitude, & for ancillary relief : — Held : 
upon the t-ruc^ construction of tlie leitei’S jiatcnt, 
it w’us cont(‘mplate(l that the 141st degH’o of cast 
longitude should be ascertained & represented 
ujiori the surface of the earth, Sc there was implied 
authority given to the Executives of the two 
colonies to do such acts as were necessary to that 
end, & upon the facts the Executives of the two 


Time limit.]- 

/?r *AMMiANTii School SiccTioN Elkvkn 
THCH' rKKH & Duckkhin Coumy (1898), 
30 U. It. 4.3.—CAN. 

r. Extension of.] — Tho boiuul- 

ary of a ProioBiaut soparuio bcIiooI 
Hcotioii caiinol. ho cxtoiulod into 
or over an adjoining public hcIiouI 
HCclJon, wliero the ictudior in the latter 
iu n<it a lloinuii t’atholie. — B anks v. 
Andkhpon Township (1890), 20 O. 11. 
29(i.— CAN. 

s. ImvoI mnnicipnlitics — Alteration 
of boundaries of — Defective bye-law.] 

UC SOLTTHAMITON VlLLAUE iSj BUIU’IO 

County (1904), 4 O. W. H. 341 ; 25 
a L. T. 12 ; 8 O. L. It. 004.— CAN. 

t. Road allowance — Alteration in 
boundaries of lot.] — It. firnt Hurvoyed 
part of a township, & his plan returned 
Bhowod tlie lots fronting on a lake 
with an oblique line in rear, following 
the general eonrso of the lak(‘, but no 
allowance for road. Afterwards a 
plan of the wliolo townsliip w^as 
compiled In the (’rown land ofliee, 
from surveys of three separate portions 
of it niado by different surveyors. 
This plan showed a road iu rear of 
the front lots, & made their depth 


greater than in B.’s plan. There 
was no proof of any work on tlio 
groiuid sliow'uig that II. luwl ever run 
out or iJos(-ed the rear lino us it 
apiK'.ared on his jdan : — Held: (1) it 
W'as eompoteiit for the govt, t-o make 
Hueli allowance for road, not being 
iuoonslstent with any work on tho 
ground ; (2) in order to give effect to 
tlio cliange made by such allowance, 
to avoid un irregular rear boundary 
for sucii front lots, & to rcconellc the 
plans ^ t he grants for one of the front 
lots & tw’o gore Jots in rear of it, which 
ooiild not all tlirec bo carried out owing 
to a doflcioney in tho land, a pro- 
portionate reduction should ho mado 
in each of such lots. — Uauauty i’. 
Buiiton (1870), 30 U. C. II. 321.— 
CAN. 

w. Declared to he boundary 

of lot— IQ Viet. c. 228, s. 1.]— Ui'l’Y v. 
Davis (1854), 12 U. C. K. 451.— CAN. 

y. Refusal to appoint ayent to 
settle — Where there Is a 
disputed boundary betw'een two dis- 
trict-8, Sc one of the districl-s appoints 
an agent for settling the boundary, 
under 1 Viet. c. 19, s. 3, the ct. will 
not, on tho refusal of quarter schsions 
of tho other district to appoint an 


agent on their behalf, direet a manda- 
mus to tlu'm so to do, as the Act 
leaves it discretionary with them to 
proceed or not . — Re Bounoarv Line 
HEIWYEKN KasTKUN & JullNHTUWN 
DihtiuuTS (1813), 2 Out. Dig. 4142. — 
CAN. 

a. Boundary fixed by proclama- 
tion.] — In May, 1S54, the Governor of 
N., by proclamation, deHiuid the 
boundaries of the borough of D. Tho 
boundaries so defined did not include 
certain lots whicli in 1876 were 
transferred to W. In June, LS51, by 
a further proclamation tlio boundaries 
of the borough were altered so as to 
include those lo(«. Tho boundaries 
as dolinod by the later proclamation 
were never questioned & the lots 
continued to he rated as any other land 
within the borough. In an action 
brought in 1918 by tho oxtrix. of W. 
for a deelaiation that the lots were 
not Sc. had never been wdtliin tho 
hui'ough of 1).:--Uchl: the second 
proclamation, even if Invalid w’hcn 
issued by reason of tho governor being 
functus officio, had been validated 
by subsequent legislation. — Durban 
CO llPN. V. WUm'AKEU’s ESTATE (1919), 
8. A. L. 11. 195.— S. AF. 
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Sect. 1 . — Delimi tation : Sub-aecis, S d: 4, A »] 

colonies had acted within that implied authority, 
& the line agreed & marked became was the 
boundary between the Slates. — South Ausutialia 
State v. Victobia State, A. 0. 283; 83 

L. J. P. C. 137 ; 110 L. T. 720 ; 30 T. L. It. 262, 
P. C. 


Sub-sect. 4 . — By Judicial Autiiobity. 

A. What Courts have Jurisdiction, 

29. Court of Chancery — Precedent of bill to 
set out metes & bounds.] — Hunt v. White (un- 
dated), Calendar of Chancery Proceedings temp. 
Queen Elizabeth (Record C'ommission Publication), 
VoL I., p. cxlvii. 

30. .] — The C't. of (’h. entertaituKl suits 

to set out boundarj<‘s. — Tipping v. C’hamheiuajne 
(1026), Toth. 22 ; 21 E. R. 112. 

31. Boundaries of manor — Consent of 

parties.] — The lords of two adjacent inanoi*s 
endeavoiutni to settle t-lu' boundaj'ies of their 
manoi-s by an amicable bill in (li. Held : the 
ct. would not entertain jurisdiction. — Wintehton 
V. Egkemont (l^JiD) (circa 1785), cited 2 Anst. 
p. 392 ; 145 E. 11. 913, L. C. 

AniMtalion : — Refd. AtkiiiH v. Hatton (1794), 2 Anst. 380. 

32. .] — Pltf.’s suit was for a ix^nt- 

charge of £200 j)cr anmim^ granted by (he late 
Earl of S. with the privity & consent of the 
Countc*^.^, 7 .lac., to Sir J. T. dec(*ased, during the 
life of pltf., to be issuing out- of the Manor of W, 
in tnist, for the use of iiltf., which annuity w’as 
duly paid with the consent of the (buntess all the 
lifetime of the late Earl ; the Cbuntess aft-er the 
Earl’s death sought to avoid the said annuity, 
pretending a precedent lease made by the Earl, 
4 Jac., for many y(‘ai’s yet to come to certain 
poisons in trust for the Countess of the m^mor 
lands out of which the rent issued ; A:, because the 
premisf‘s charged with the rent lay intermix t, so 
that pltf. could make no distress for recovery, 
pltfs. were without remc'dy : — Held : the suit wtus 
to have a trust performed, for wdiich pltf. could 
not sue at law, to be relieved against the con- 
founding of metres & bounds, so that one manor 
was not know'll from the other, wdiich was usually 
r(*lieved in the (’t. of Ch. — HAHOJNCi v. Sufixilk 
(CoUN'n 2 s.s) (1632), 1 Rep. Ch. 61 ; 21 E. R. 507. 
Aniwtution : — Refd. Busiiig«tokc Corpu. v. Bolton (1852), 

1 Brew. 270. 

SeCf also, No. 41, post. 

33. For trial at law.]~-A bill in 

equity lies to have a trial at law for the bounds of a 
manor. — Lp^thieullusk v. C^astlemain (Robb) 
(1726), Hick. 46 ; (Vis. iemp. King 60 ; 2 

Eq. Cos. Abr. 161, ])1. 12 ; 21 E. R. 184, L, C. 
Annotation : — Refd. Godfivy v. Littol (1829), 1 Hush. & M. 59. 

34. .] — Th(^ jurisdiction of the Ct. 

of Ch. as to granting a commission to asciTiain 
boundaries is probably to be d(Kluced from the 
writ dc raiionahilibus divisis, oi* that, de pcruynbula- 
iionc jaciendd. C^onsent was the ground upon 
w'hich it was first exercised ; then upon the 
apidication of a part.y having an equitahlt* claim 
& no objection made. But a Vi. of hhjuity will 
not intorfi‘re b(4-ween two indej)end(‘nt j)roprietors, 


to force either to have Ids right so determined. — 
Speer v. Cuawteb (1817), 2 Mer. 410 ; 35 E. R. 
997. 

AnmMitma : — Oonsd. Miller v. Wariningioii (1820), 1 Jac. 
& W. 484. Refd. Godfi'cy v. Llttel (1829), 1 IIuub. & M. 50. 

36. No claim to soil.] — A bill to 

ascertain the boundaries of tw^o manors was dis- 
missed, there being no dispute as to the soil. — 
Wake v. Conyers (1750), 1 Eden, 331 ; 2 Cox, 
Eq. Cas. 360 ; 28 E. K. 712. 

Amwtaiwm : — Folld. Speer v. Crawter (1817), 2 Mer. 410. 
Consd. Uodhrty r. Littel (1831), 2 Husk. & M. 030 ; But© 
V. (BamorgauRhire Canal Co. (1846), 1 l*h. 081 ; Searle v, 
Cooko (1890). 43 Ch. D. 619. Refd. York Conm. v. 
IMlkington (1737), West tcnip. Hard. 293 ; Atkins v. 
Hatton (1794), 2 Anst. 386 ; A.-C.,to Prince of Walen v. 
St. Anhyn (1811), Wight. 107 ; A.*(ii. v. SU^pheiis (1865), 
3 Eq. Bcp. 1072. 


36. 


Between lord of the manor & 


tenants.] — Decree between the lord of a manor & his 
tenants, to ascert ain boundaries, & to reduce fines 
to a certainty confirmed. — M eadows i\ Patherick 
(1674), ( W temp Finch, 154 ; 23 E. R. 85. 

37. .] — Pltfs., the lords of 

the manor, alleged by their bill that thirty-eight 
estates held by deft, witlun the manor, had been 
subject from time immemorial to the payment of 
certain sums in lieu of heriots roliids ; that by 
re;ison of the confusion of boundari<\s, pltfs. could 
not ascertain in respect of what particular estates 
the payments were resi)octivel y due, & were 
therefore unable to i*ocov(*r the aniount by distress. 
The bill prayed that pltfs. might be declared 
entitled to the several sums claimed, ^ that the 
precise boundaries of the (‘states miglit be tisccr- 
lained. Tlie bill alleged tlu^ heriots ite reli(*fs to 
be. payablti by custom, but there was no allegation 
of a custom of distress. A dt'muiror W'as allowed, 
wit. bout costs, it leaver given to amend. 

If tills had been a bill proving a long usage of 
rent only, but that by reason of accident oi* lapse 
of time the boundaries had become confust'd, 
there was iliftlculty in the way of obtaining a legal 
remedy, the ct. w'ould have givc'ii relief. — B asing- 
stoke (’obpn. V. Bolton (Loud) (1852), 1 Drew. 
270 ; 22 L. .1. Vh. 305 ; 17 Jur. 57 ; 1 W. R. 76 ; 
61 10. R. 455 ; subsequent 2 *^oeecdinfjs (1851), 3 
Dr(*w. 50. 

38. Boundaries of parishes.] — A bill will not 

lie to have an issue to ascertain boundaries 
between two pai’ishes.-— »S t. Ruke’s, Ojj> St. v. 
St. Leonahb’SjSjioredj'jch (1779), 1 Bro. (\V. 10; 
28 E. it. 972 ; sub nom. Waking v. Hotham, 
Dick. 550, L. 0. 

Annotation a : — Refd. York ('orpn. r. PilkiiigtoJi (1737), 

SVcBt Ump. Hard. 293 ; Alkliis v, Haltoii (1794), 2 Aii.st. 

386 ; A.-C4. t-o I'rinco of Wulch r. SI-. Aiibyn (1811), Wight. 

167 ; Speer i\ Crawter (1817), 2 Mer. 410. 


39. Boundary of American provinces.] — 

Specific perfomiance d(‘croed of articles executed in 
England concerning boundaries of two provinces 
in America. — Penn v. Baj.timobe (Loud) (1750), 
1 Vcs. Sen. 441 ; 27 E. R. 1132, R. (J. 

Annolatuma : — Consd. CJoinpaiihia dc Mocainliifiuc v. Brllish 
.South Africa Co., Be Sousa v. ^h’itiHli .Soutii Africa Co.. 
11892] 2 B. B. 358 ; Black l*oint S 3 'iuH<ratc v. EaRlcrii 
Coiic('HHioi»H (1898), 79 L. T, 058. Refd. Houlditch v. 
Boncgall (1834), 2 Cl. & Kin. 470 ; He lloliiicH (1801), 

2 .lohu. & II. 527 ; NorriH v. ChainbrcR, C3iatithrcH v. 
Norris (1801), 4 L. T. 346; Si(dicl v. Baphwd (1801), 

3 New Kcp. 002 ; Ewing v. Orr Ewing (1883), 9 App. Cas. 
34 ; Buder r. Ainsterdainseh TruHtecR Kautoor, [1902] 
2 C'h. 132. Mentd. l*iko v. lloarc (1703), Anib. 428 ; 
Baylcv v. Edwards (1702), 3 .Swan. 703 ; Bednicchund v. 


PARI I. SECT. 1. SUB-SECT. 4.~A, 

b. Court of Chancery — Jjegal 
claim — Hill filed before Adminiatraiion 
of Just ice Act .] — .Stkwakt v. Lkes 
(1880), Cass. Big. (2ud ed.) 93.— CAN. 

0 . Powers of conirniaaioner — 
Under Tramf<ft of Land Act, 1890, 


J\irt /\.J — The coinr.'s powers 
rc<*t.lfy ecrtillcati'H under the above 
A(5t arc not Uinitcd to obvIouR blundei-s. 
Ho 1 h a Judicial ofliecr, & lias a wide 
Jurisdiction over boundaricB. — N a- 

tionalTkusi’kes, ktc. Co. V. Hassett, 
[1906-7] V. L. It. 404.— AUS. 


d. Powers of Heuistrar-Ceneral — 
Alteration of boundaries. y — In 1883 ,S. 
b(!Cunio the owner of a idccxi of land 
described in ids cortilicate of title as 
bounded on tJio N. E. by the field of 
Mars cojnmou. In 1885 a fresh survey 
having been made, it wab discovered 
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Elphinstono (1830), 2 State Tr. N. S. 379 ; Portarllnfirtoii 
V, Soulby (1834), 3 My. & K. 104 ; lie Courtney, Kr p. 
Pollard OSIiH), Mont. & Ch. 239 ; Cooknoy v. AndorHon 
(1862), 31 Boav. 452 ; DoiifflaH v. DoukIuh, Douffbis v. 
Webster (1871), L. li. 12 Kq. 617 ; I. II. Conirs. r. Atiffiw, 
I. R. Comi’s. V. Lewis (1889), 23 Q. B. 1). 579 ; Mercantile 
Investment & General Trust Co. v. River Plate Trust 
Loan & Asreney (Jo. (1892), 61 L. J. Ch. 473 ; A.-Cl. e. 
Johnson, fl907J 2 K. B. 885 ; Brltisli South Africa Co. 
V. l)e Beers Consolidated Mines, 11910 J 1 Ch. 354. 

40. Boundaries of real estate in Jamaica.] 

— Ct. of Equity in England will ontertain a bill 
to settle the boundaries of real (\states in Jamaica. 
— TuLLOtMi Hartley (1841), 1 Y. & O. Ch. Oas. 
114 ; 02 E. K. 814. 

Annotation: — Befd. Coiripanhla do Mornnibiquo v. British 
South Africa (’o., l)o Sousa v. British South Africa Co., 
11 892 J 2 Q. B. 358. 

41 ^ Confusion of boundaries.] — Whore 

from confusion of boundaries there is no remedy 
by distress, the ct. will relieve. — L eeds (Duke) v, 
Powell (1748), 1 Ves. Sen. 171 ; 27 E. II. 903, 

L. O. 

See, also, No. 32, ajtic. 

42. Where duty to keep distinct.] — 

(tround of relief upon confusioji of boundaries ; 
that there was a duty upon deft, to kc‘ep tltem 
distinet. — (Skierson Eyre (1804), 9 Ves. 341 ; 
32 E. Jl. 031, L. i\ 

43. Tenant.] — Duty of the 

tenant to keep the boundaries ; ^ tlic ct. will aid 
th(i reversioner to distinguish them, A, if they 
cannot be distingiiislied, will give him as much 
land. — Aston r. E.Ypn’iiR (Lord) (1801), 0 Ves. 
288 ; 31 E. IL 1050, L. C. 

Jnootatioos Vlenid, Jlyilon r. iVIorpran (ISOl), 6 Ves. 
293 ; RuiuboUl i\ PortcaUi (1857), 3 K. & J. 718. 

44 . ,] — The duty of the 

tenant of land immediately adjoining ofjier land 
of his own, is not mej’ely to leave the boundary 
between his own land A his landlord’s distinct at 
the expiration of his term but to keep it distinct 
during the term. Tlie ct. has ther(*foi*e jurisdiction 
during tlie term to asct'rlaiii the boundary if the 
tenant has confused it. — SriKio v. llAitDiNo' (1878), 
7 Ph. 1). 871 ; 47 L, J. Ch. 323 ; 38 L. T. 285 ; 
20 W. K. 420. 

45. Multiplicity of actions.] — On a 

bill for a eemunission to settle eonfus<*d boundaries 
the all(*galions that dells, had gradually en- 
croached upon pltf.’s land, & had let their own 
land to as many as lifty persons : Held : a 
sutlicient ground for entertaining the suit in 
equity. 

The rule is, that a suit in equity cannot be 
sustained on a mere confusion of boundaries 
unless tiierc is something arising out of the conduct 
of the i^arties wliich renders the interference of a 
ct. of equity requisite, or it is necessary to prevent 
a multiplicity of suits. — Bute (Maiu^uls) v, 
(Ilamorg ANSI! IRE Canal Co. (1845), 1 Ph. 981 ; 
15 L. J. (1i. 00 ; 0 L. T. O. S. 253 ; 9 Jur. 1003 ; 
41 E. II. 701, L. V, 

Antwtaiion ; — Mentd. Lloyd v. Piirvcs (1858), 6 W. R. 421. 

40 , Land allotted to several ofllces.] 

— The Colony of the Islands of Bermuda was 
settled by a chartered co. of adventurers, under 
grant from .Tames I. Under the govt, of this co., 
three ohicers were appointed for the local ad- 
ministration of the Islands, namely, a Sheriff, 
Secretary, & Provost-Marslial. Eacli of these 
ofificei’s was paid partly by fees iV i)artly by grants 


of certain parcels of public lands made to each 
officer respectively. In 1088, the co. was dis- 
solved ^ their charter tivicted, & the govt, of the 
islands became absolutely vested in tlie Crown. 
Prom that pinlod, one person only had been 
appointiMl to perform tlie duties of the three 
offices, & the Ch’own appropriated these emolu- 
ments, &; made certain alterations from time to 
time in their amount : this state of things con- 
tinued down t<i the year 1819, when the office of 
Provost-Mai'shal was sc'parately apiiointed, & 
some division of t he lands was made. In 1839, 
resp. was appoint^jd ih*ovost-Marshat, & in 1840 
he tiled a Bill in the Ct. of (3i, In the island, against 
the Secretary of the island, for an account of the 
rents & profits of the lands, & other moni(»s 
received by him in respect thereof, as appertaining 
to the office of Sheriff, which ollice was included 
in that of Provost-Marslial: — Held: the Ct. of 
Ch. had no jurisdiction to entertain such a suit, 
as such right or title to the office of Sh(*riff was 
not of an equitable nat ure. 

Scpible : the only ground for coming into Ch. 
was the existence of several offices in one individual 
dining a long series of years, & a consequent 
confusion of houndaru's of the lands r(»sp(?etively 
allotted to the several offices. — Kennedy v. 
Tnorr (1849), 0 Moo. P. C. C. 449 ; 13 E. K. 
757, P. C. 

47, Copyhold tenant.] — A copy- 

hold tenant of a manor is undc‘r an obligation to 
keep the boundaries of liis tenement distinct ; 
if he neglects to do so the et. will direct an iiKpiiry 
for ascertaining the boundaries, A, if tliat should 
be impossible, will ordiq* land of equal value to bo 
set out in substitution. If the tenement is 
enfranchis(‘d the obligation to iircservo the 
boundaries ceases, but the tiqiant is still liable 
for default which had liappened before the 
eufran(4iisi'm(‘iit. 

The lord of a manor obtained tlu' enfranchise- 
ment of a copyhold tenement under Copyhold 
Act, 1852 (c. 51), reserving a riMit-eharge to him- 
self. 'J"he boundaries had become confused before 
the enfranchisement, but the lord did not avail 
liimself of the power given by s. 24 of the Act to 
have the boundaries asci‘rtaincd. The rent- 
cliargc; having falhni into arrear, the grantee of the 
i-ent-charge brought an action to asceilairi the 
boundaries of the land charged with the rent- 
chai’ge, A if that could not be done, to liavt^ land 
of equal value sot out in substitution: — Held: 
the lord and those claiming under Jiirn did not 
lose their rights by reason of the lord’s omission 
to have the boundaries ascertained under the 
Act ; A pltf. was entitled to tlie relid prayed, the 
costs of the inquiry being reserved. -'-Searle v, 
(^OOKE (1890), 43 Cii. i). 519 ; 59 L. J. Ch. 259 ; 
02 L. T. 211, C. A. 

Aenotf(lion» lie. Ilorluij^e RciiIh, (JreciiMicli, 

(Uuiriiy (’oinrs. r. GrctMi, I189G] 2 C’h. 811 ; I’ortwec r. 

TewuHi^iid, 11896] 2 (j. B. 129. 

See, f urther, Nos. 02 el seq,, 1 19 rt seq,, post. 

48. Spiritual court — Boundaries of parishes.] — 
If the Spiritual Ct. attempt to try tlie boundaries 
of parishes, a prohibition li(‘s. — Stkansham v, 
CULLINGTON (1591), Cro. Eliz. 228 ; 3 l^eon. 129 ; 
78 E. R. 484. 

Annotation: — Mentd. (’hut field r. Fryer (1815), 1 Price, 

253. 


that a Hirip of laiul intAjrvened between 
the oonnnoii A"- H.’k land. Subso- 
(luenlly H. applied for & obtained a 
frcHli oortincate of title brljiging Ids 
boundary np to the bo\indary of the 
common. S., having lironght eject- 
ment agaiiiHt pltf8., who wore in 
poBBOHSiou of ibo sti’ip of land now 


ineluded in his certllleate, but formerly 
part of the common, pltfs. l>rought- 
this suit to restrain the act ion of eject- 
ment, ciaimiiig also u doelaruiion tliat 
they were entitled to tlie land in 
dispute, & praying for an order on 
deft, to deliver up his amended 
cortillcato to bo cauccllod : — Held : 


(I) the Ivcgistrar-General had no 
power to alter the bomidarii's of deft.’s 
laud in tlie niauner adopted ; (2) the 
error of the Registrar-General in 
issuing the umeiKled certificate afforded 
no title to relief in equity. — iloVBKE 
V, WeiiwiciKERT (1888), 9 N. S. W. Kq. 
152.-~AUS. 
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Boundaries, Fences and Party- Walls. 


Secf, 1, — Delimitalion : Stih-sccL A. & B, («).] 

49. Boundaries ot vllls.] — Though 
the bounds of a jiarish ai’o not triable in the 
Ecclesiastical Ct., yet the bounds of vills in the 
same parish are triable there. — P eti.er v, Yalk- 
MAN (1002), 1 Lev. 78 ; 83 E. R. 300 ; syb norn. 
Butler v, Yateman, 1 Keb. 300 ; 1 Sid. 80. 
AnmMUm : — Befd. llullond r. Ba«rshaw (1850), 14 Q. B. 

860 . 

50. Bounds of churchyard.] — Bounds of 

the churchyard not triable in the Spiritual Ct. — 
Pew V. toESWELL (1735), 2 Stra. 1013 ; 03 E. R. 
1002 . 

ScCi further^ Ecclesiastical Law. 

B. Commission io Ascertain Boundaries, 

(a) In what Cases appomied, 

51. Lands lying promiscuously — Lands subject 
to debts.] — The ct. ordered that a commission 
should go foKh to set out lands that Jay pro- 
miscuously to be liable for paj’merit of debts. — 
Mullineux V. MiTLLiNEUX (1017), Toth. 30 ; 
21 E. R. 117. 

52. Between freehold & customary lands — 
Decree by consent of parties.] — On a bill to make 
paiiition, & settle boundaries between lands which 
were freehold & otlier lands held in borough- 
English, was directed a commission to certain 
peiTsons, as well to t-iike deft.’s answer, as also to 
set forth the metes At bounds, At to return terriei’s 
At boundaries, which was done accordingly, At by 
consent of the parties the ct. decreed the boundaries, 
At that the same should be ratified At confirmed to 
all intents and purposes, os if the same had been 
judicially pronounced, upon a full hearing in ct. — 
8PYER V. 8i*yER (1(531), Nels. U ; 21 E. R. 777. 

53. ,] — ^l>ltf. claimed as customary heir 

of testator who died possessed of freehold At 
customary premises. Testator’s freehold At cus- 
tomary premises having been for a length of 
time in the possession of the same tenant , it was 
ordeiH^d that in case the master should bo of 
opinion that lie could not ascertain the customary 
estates without a commission, he should be at 
libei’ty to state the same to the ct., Ac the master 
having certified that a commission was necessary, 
a commission was ordered authorising comrs. 
to view, ascertain, st^t out, Ac distinguish by metes 
Ac bounds such parts of the customary estate of 
testator to which pltf. was entitled us customary 
heir, — R obinson v, IIodgson (1800), Taml. 235 ; 
48 E. R. 94. 

54. Between freehold & copyhold.] — A com- 
mission w’as directed to set out copyhold laud 
fi*om free land which lay obscured, Ac if the coini*s. 
could not sever it, then to set out so much in lieu 
thereof. — P jookerinu v. Kimpton (1030), Toth. 
39 ; 21 E. R. 117. 

65. .] — A commission was decreed to 

set out boundaries, so that sixty acrf*s of copyhold 
lands might be distinguished from thi? freehold of 
other persons. — W intle v, Carpenter (1(580), 
Cas. temp* Finch, 402 ; 23 E. R. 250. 

66. .] — A bill was brought by the lord 

of a manor against deft., who continued in posses- 
sion of a copyhold estate of the manor, after the 
lives for which it had been granted had expired, 
Ac had confounded the copyhold lands with part 
of his own freeliold lands. ^J^lie object of the bill 
was to distinguish the copyhold lands from deft.’s 
freehold lands, Ac set out the boundaries, Ac if that 
could not bo done, then that an equal quantity 
of land might be set out Ac held to be enjoyed as 
copyhold, & for an account of rents due after the 


expiration of the lives for which the copyhold had 
been granted : — Held : a commission to ascertain 
the boundaries should bo decreed. — ^Abergavenny 
(Lord) v. Tuomas (1739), West temp* Hard. 049 ; 
3 Anst. 608, n. ; 25 E. R. 1130, L. 0. 

AnnntalUma : — Mentd. Wharton v. King (1766), 3 Anst. 669 ; 
Walker v. Abingdon (1841), 10 L. J. Ch. 289. 

67. .] — A bill stated that part of the 

E remises claimed by the heirs were copyhold Ac 
clongcd to them, Ac their title thereto wa^S not 
controverted, but that defts. insisted the copyhold 
lands were so intermixed with the freehold, Ac the 
boundaries so confounded, that they could not be 
distinguished by pltf. Pltf. insisted that defts. 
could distinguish them, but, if necessary, prayed a 
commission. Defts. by their answer stated, that 
the freeholds Ac copyholds were intermixed, Ac the 
boundaries destroyed Ac could not bo distinguished 
by them, Ac that in case pltf. should be adjudged 
entitled to the freeholds, they, defts., were willing 
a commission should issue : — Held : pltf. was 
entitled to the freehold, which should be distin- 
guished As sot out from the copyholds belonging 
to defts. ; As a commission should issue io dis- 
tinguish the freeliolds by metes Ac bounils. — 
Norris v* Le Neve (1742), Taml. 234 ; 48 E. R. 
93 ; subsequent proceediufjs (1744), 3 Atk. 82, L. (\ 
Annotalum : — Refd. Calinady v. Calmody (1795), 2 Ves. 568. 

58. .] — Upon the bill of the lord a com- 

mission was issiied io distinguish copyholds lands 
within the manor, comprised in admittances 
produced, the last in 1(593, from freehold. As 
compounded from uncompoundod copyholds, Ac 
to ascertain the boundaries. As, if they could not bo 
distinguished, to set out lands of the tenant of equal 
value with so much of the copyhold lands as could 
not be distinguished. — Leeds (Duke) v* Straf- 
ford (Marl) (1798), 4 Ves, 180 ; 31 E. R. 93, L. i\ 
AmtotfUions : — FoUd. Scarlo r. Oooko (1890), 43 Ch. D. 519. 
Eefd. Godfrey v. Littel (1829), 1 Kush. & M. 59 ; A.-G. v, 
Stephens (1855). 1 K. & J. 724. 

59. Copyholds.] — On a bill by the lord of a 
manor, praying a commission to ascertain the 
boundaries of a copyhold estate, a commission of 
inquiry was directed w'itli a ])T-ovious inspection 
of all deeds, etc. — Rous v* Barker (1725), 4 
Rro. Pari. (’jus. (500 ; 2 E. R. 449, H. L. 

AntwlalioiL : — Refd. Godfrey v. Littel (1829), 1 Ruse. & M. 
59. 

60. Waste of manors.] — The ancestors of 
pltf., 8ir .1. B., being seis(‘d of the nuinor of (T^. I*., 
Ac the ancesioi's of deft., 8ir J. W., being seised of 
the nijinor of (>. Ch, in 1039 entered into an agree- 
ment, wlicrcby after reciting that tlierc were 
wastes lying intermixed, which belong to both 
manors, A: that one fourth part belonged to C. P., 
Ac that J. W. Ac his ancestors had made inclosuros 
thereof, it was agreed that 8ir J. B. might inclose 
fifty acres of the heath, Ac that J. W. might enjoy 
the lands formerly inclosed, Ac tliat the residue 
should be divided into four equal parts, one 
fourth to b(‘. enjoyed by Sir J. B., Ac the remaining 
three fourths by J. W., Ac the same division sliould 
be made in the event of an mclosurc. A bill was 
brought by pltf. for a specific performance of the 
agreement, or in case the ct. should not think lit 
to execute the agreement, that the limits and 
boundaries of the waste belonging to each manor 
might be ascertained: — Held: (1) specific per- 
formance of the agreement must be refused ; 
(2) pltf. not having shown a title to or possession 
of the .soil, or jiny impediment why he could not 
establish his title at law, the ct. would not direct 
a commission or an issue to ascertain the 
boundaries of the waste. — Banks v. Webb (1739), 
West temp* Hard. 053 ; 25 E. R. 1132 ; sub nom, 
Webb v. Banks, 2 Eq. Cas. Abr. 104, L. C. 
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61 . — — Deft., who derived his title from 
a grant ienfvp. Hen. VIII., claimed to be entitled to 
the whole of the waste lands in certain parishes, 
as belonging to certain manors of which he was 
lord. Pltf. claimed to be entitled to a part of 
those waste lands, as pertaining to the manor of 
W., which had anciently been held with deft.’s 
manoi's, & deft, himself had been steward under 
the Crown of this manor ; pltf. had become owner 
by purchase of the Crown, but was unable to 
ascertain to what part of such waste lands his 
title as lord extended ; deft, denied his right to 
any : — Held : a commission should issue to 
inquire whether deft., or any person claiming under 
him, was in possession of any lands of right 
belonging, or which did at the time deft, became 
steward of the manor of right belong to the manor 
of W. ; the comrs. should, as far as tliey were 
able, set forth & describe such lands “if any such 
there be,“ in that case set out & distinguish by 
met-es &; bounds such parts, if any, of the lands 
belonging to that manor in the possession of deft., 
or those chiiming under him, lying intermixed with 
lands belonging to deft.’s manors ; & set out so 
much of the respective lands so intermixed, as 
should seem to them a fair equivalent for pltf.’s 
portion thereof. — Clifton v, G Wynne (1822), 
Taml. 230 ; 48 E. It. 94. 

Anru^talUm : — Refd. Evans r. Mcrtliyr Tydvil U. D. C. 

(189S). 79 L. T. 578. 

62. Where boundaries confused.] — In a suit 
to have a discovery of ihe metes & bounds of four 
acres of lands, wliich, as it appeared to the ct., 
pltf. had a title to, the four acres being intemiixed 
with other lands which deft, had in a place called 
the G. Piedd, ^ wliicli by ploughing & by other 
means were so destroyed, that those four acres 
could not be distinguislied from <-he other lands 
of deft, in the field : — Held : a commission should 
issue, to set out <te distinguish the four aci'es with 
metes bounds, the yearly valuer thereof, & how 
long deft, had lield tliem, for which he should pay 
pltf., pltf. should enjoy the four acres, when set 
out & distinguished, against deft. &; all claiming 
under or in trust for him. — Eotelek v. Si’PJLman 
(107.3), Cas. frmp, Finch, 90 ; 28 E. R. .52. 

63. .] — If a man claims lands in equity, 

but knows not tlie bounds, equity will grant a 
comrnissioTi to ascertain tliem wlnm the right is 
established ; but if tJie right is not settled, the 
party will be left to his remedy at law. — Chapman 
V, SPENOEii (1731), 2 Eq. Cas. Abr. 103 ; 22 E. K. 
1 .39. 

64. ,] — If a bill is preferred for a commis- 
sion to set forth lands, the jiartieulars of which 
pltf. does not know, 4^ if deft, does not admit 
pltf.’s title, but denies that he has any lands in liis 
possession belonging to pltf., a ct. of equity will 
not grant a commiasion, because that would be 
admitting pltf.’s title in gtmeral, thougli the 
particular lands are not- known ; if pltf.’s title is 
admitted by deft., the disput e is only about the 
particular lands, a commission will be proper. — 
Ely (Bp.) v , Kenrick (1732), Bunb. 322 ; 145 
E. R. 088. 

AnnMion -Befd. Godfrey r. Littel (18.31), 2 Ross. & M. 

6:i0. 

05 , By terre-tenant.] — If the /erre-tonant 


will confound the boundaries, in order to prevent 
a distress, the lord will be entitled to a com- 
mission. — B ouverie V. Prentice (1783), 1 Bro. 
C. C. 200 ; 28 E. R. 1082, L. 0. 

00 , .] — Upon a bill by a prebendary 

against lesst^es of the prebendal lands, also owners 
of other lands within tbe parish, with which the 
prebendal lands had become intermixed &; con- 
founded by reason of the unity of possession, a 
commission was granted to ascertain & dis- 
tinguish boundaries, &, if not to bo distinguished, 
to set out the value. — Willis v. Parkinson (1817), 
2 Mor. 507 ; 3.5 E. R. 1034 ; 8ubfie(fue^d proceedings 
(1818), 1 8 wan. 9 ; .3 8 wan. 23.3, L. C. 

Ann-otitiion : — Refd. Godfrey v. Liticl (1829), 1 Ruf?!?. & M. 

59 . 

07. .] — In order to sustain a bill for a 

commission to ascertain boundaries, pltf. must 
establish, by the admission of deft., or by evidence, 
a clear legal title to some land in the possession of 
deft., & also a ground for equitable relief ; whei^e 
the quantity of the land of pltf. in the possession 
of deft, is doubtful upon the evidence, the ct. will 
direct a commission or an issue, as will best 
answer tlie justice of the case. — G odfrey r, 
JiiTrrKL (1831), 2 Russ. & M. 630 ; 39 E. R. .534, 
li. C. 

Amwtaiion : — Refd. A.-G. v. Chambers (1850), 4 Dc G. & J. 

.55. 

68 . .] — Upon a bill filed against a canal 

CO., alleging that the co. had for several yeara been 
gradually encroaching upon the land of pltf., 
whose property was adjoining to the canal, & 
praying for a commission to ascertain the 
boundaries : — Held : the co. were bound to 
I)roduce maps of the canal, & also leases of the 
adjoining lands, which pltf. alleged to comprise 
part of his property ; and that, notwithstanding 
the co. insisted by their answer that they related 
to their own title and not to the title of pltf. 

It is objected that this is a dispute between 
two contiguous proprietoi’s as t-o their mutual 
boundiiries ; tliat t-lie remedy is at law, & that 
there is no ground for that interference. The 
as I apprehend, is this, that the mere con- 
fu.sion of boundaries between adjacent proprietors 
uill not support a bill for a commission. There 
must be some equity arising out of the act or acts 
of the party against wliom the commission is 
pray(»d, or it must be brought for the purpose of 
preventing a multiplicity of suits (Lord Lynd- 
iiuRST, C.). — Bute (Marquis) v, Glamoruansiiire 
Canal C^o. (1845), 1 Ph. 081; 15 L. ,J. Ch. 00; 
0 J.. T. O. S. 253 ; 9 Jur. 1003; 41 E. R. 791, 
L. C. 

Annotation : — Mentd. Lloyd v, Piu'vcs (1858), G W. R. 421. 

69. .] — By agi*oement dated in 1035, the 

owner of the R. estate, reciting that certain lands 
belonging to the poor of t.he parish of P., containing 
six acres & a half lay dispersed within liis estate 
of R., agreed to pay to the churchwardens & ovf*r- 
seers a yearly lumt of £ 0 , for such lands, Ai to set 
out sufiicient land of a better value for the per- 
formance thereof, which he should either tie for 
the said yearly rent, or otheiwise assuixi & convey 
to such persons a.s should be nominated feolToes in 
trust for the wune. The R. estate consisted of 
350 acres, the successive owners continued to 


PART I. SECT. 1, SUB-SECT. 4. — 

B (r). 

62 i. Where boundaries confused .] — 
ConfUKlon ot boundaries, iinlesa it 
arose from doft.’s itilsoonduct, ia not 
per 8€ a ground for a bill to aseerttiin 
boundarios.— O’H ara v. .S'I’Rangk 
(1817), 11 I. Eq. R. 262.— IR. 

62 il. .1 — Sembk : where bound- 

J. — VOL. VII. 


arlea have been confused the el. has 
no Jurisdiction on a petition under 
Renewable Leasehold CoiiverKlon Act, 
to iaauc a eommiaaion to asceitain tlio 
bounilaricB. — 1rki.ani> r. "Wilson 
(1851), 1 1. Ch. R. 623.— IR. 

f. Partition of lands — Betieeen 
en-owners.j — On the lieariug of a 
petition for partilioii of laiida between 


two co-owners, the ct. Instead of 
dliec?ting a cominisaion of perambula- 
tion to iasue, made a declaration that 
the lands sliould be divided, & referred 
to tl»e master to make such partition, 
with liberty to receive ijroposala, the 
part lea enjoying the moieties in 
aeveralty & to cxtKJute mutual con- 
vevaiiees. — Clarkk v. Clarkr (1867), 
1 1. L. T. Jo. 44.— IR. 
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pay the yearly rent of £6 the conveyances assuming 
the whole estate to be subject to the payment of 
the £0. In course of time the estate became 
greatly subdivided, & in 1786 the remaining 
portion, consisting of thirty-one acres, was 
conveyed to the person under whom deft, derived 
title. The conveyance of 1786 recited that the 
annual payment of £6, was due to the parish of P., 
& conimned a covenant by the purchaser to 
indemnify the owners of the other portions of the 
R. estate against the payment thereof. The £6 
was regularly paid by deft. & his predecessors & 
the receipt for the money was expressed to be 
“ for rent ” or “ for rent of parish lands.” l^pon 
an information by the churchwardens & overseers 
of the parish, praying for a commission to set oid/ 
the boundaries of the six acres & a half : — Held : 
the information should be dismissed, the relators 
not having shown t;hat the portion of the R. estate 
in the possession of deft, included the six acres 
& a half mentioned in the agi'ccment of 1635. — 
A.-Cr. V. Stephens (1855), 6 J)e G. M. & G. Ill ; 
25 L. J. Ch. 888 ; 26 J.. T. O. 8. 189 ; 20 J. P. 70 ; 
2 .Tur. N. 8. 51 ; 4 W. K. 191 ; 43 E. R. 1172, 
L. 0. 

AnruiUiiums : — Refd. Brown r. Wales (1872), L. R, 15 Eq. 

142 ; Searle v, Cooke (18«0), 43 Oh. D. 510. 

70. By tenant who owns adjoining 

land.] — There is an obligation on a tenant to 
maintain boundaries, &, if he permits them to be 
destroyed, so that the landlord’s land cannot be 
distinguished from liis, & i*estored specifically, to 
substitute land of equal value, the land or it^s 
value being ascertained by commission. — A.-G. v, 
Fullerton (1813), 2 Ves. & B. 203 ; 35 E. R. 319, 
L. 0. 

Aniwlaiion : — Consd. Spike r. Harding (1878), 7 Ch. I). 871. 

71 . ,] — A termor, by liimself or his 

undertenants, sulXercd the boundaries between 
the demised premises & contiguous lands of liis 
own to become confused : — Held : he was not 
entitled, after the expiration of tlie term, to a 
commission to ascert»ain them, in opposition to 
the assignee of t/he lessor who tlien entered & liad 
since continued in possession of both, it not being 
shown that such possession was improperly 
obi>ainod. 

A commission to ascertain boundaries is only to 
be granted when the confusion has been occasioned 
by the misconduct of deft., or those under whom 
he claims, & only where it is shown that they 
cannot be ascertained without the assistance of 
the c(.. — Miller v, Warmincton (1820), 1 .lac. A; 
W. 484 ; 37 E. R. 452. 

Annutatum : — Refd. Hpike v. Harding (1878), 7 CJh. D. 871. 

72. By lessee of adjoining manor.] — 

To a bill by the lord of the manor of W. against 
the lord of the adjoining manor of I., who was 
also lessee of the manor of W., & against comrs. 
under an Act for inclosing lands within the manor 
of I., alleging confusion of boundaries arising out 
of the union of possession of the two manors, & 
that defts. were preparing, in combination together, 
to set out a boundary of the manor of I. which 
would include lands belonging to the manor of W., 
& praying a commission to set out the land lying 
within, & being part & parcel of, the manor of W., 
the answer of deft., lord of the manor of I., set out 
boundaries, referring to perambulations made 
previous to the union of possession. The lease 
had expircHl since the filing of the bill, &; it was not 
established in evidence that there was any con- 
fusion of boundaries occasioned by default or 
neglect of the owners of I. while lessees of W. : — 
Held : the bill should be dismissed, with costs as 


against the comrs., but without costs as against 
the other deft. — S peer v. Crawtbr (1817), 
2 Mer. 410 ; 36 E. R. 997. 

AnnoUttUms : — ReM. Miller v, Warmington (1820), 1 

Jae. & W. 484 ; Goclfroj^ v. Llttel (1829), 1 Rues. Sc M. 59. 

73 . By copyholder.] — ^I^ltfs., who were 

lords of a manor, alleged by their bill that thirty- 
eiglit estates held by deft, within the manor, had 
been subject, from time immemorial, J/O the 
payment of certain sums in lieu of heriots & 
reliefs ; that by reason of the confusion of 
boundaries, pltfs. could not ascertain in respect of 
what particular estates the pa 3 mients wore 
respectively due, & were therefore unable to 
recover the amount by distress. The bill prayed 
that the pltfs. might be declared entitled to the 
several sums claimed, & that the precise boundaries 
of the estates might be ascertained. The bill 
alleged the heriots & reliefs to be payable by 
custom, but there was no allegation of a custom 
of distress. A demurrer was allowed, without 
costs, & leave given to amend. 

If this liad been a bill proving a long usage of 
payment of rent only, but that by reason of 
accident or lapse of time ilie boundaries had become 
confused, & tliere was dilliculty in the way of 
obtaining a legal remedy, tlie ct. would have 
given relief. — B astnostokb Coiipn. v. Bolton 
(Lord) (1852), 1 Drew. 270; 22 L. .T. Ch. 305 ; 
17 .hir. 57 ; 1 W. R. 76; 01 E. R. 155; mhaequeni 
proreed’hif/s (1854), 3 Drew. 50. 

74. — — By predecessor in title.] — Testatrix, 
by her will, appoint/od the manor of W. to uses, 
under which pltf. became entitled as tenant in 
tail in poasession, & devised her residuary real 
estate to trustees upon trust to sell. The trustees 
sold {inter alia) a field, part* of which was shown by 
the abstract to be parcel of the manor, & procured 
the legal e>state in the whole to bo conveyed to the 
purchaser : — Held : notwithstanding the fault of 
the confusion lay with the party through whom 
pltf. claimed, pltf. was not precluded from estab- 
lishing in the tH*. of Ch. a claim to his portion of 
the land, t3 a proportional part of the rents 
fiom the time when he came of age ; an inquiry 
was directed in what part of the field pltf.’s 
portion was situate. — Hicks v, ITastings (1857), 
3 K. & J. 701 ; 69 E. R. 1292. 

See, further. Nos. 41 ti seq,, ante, 

75. Land subject to rentcharge.] — Pltf. be- 
came entitled by purchase to a rentcharge 
charged upon lands descending t*o deft., wlio 
refused to x^ay the rents, protending the lands 
were not sutficient, & the limitation of law 
defective ; the lands lying intermixed with 
others, & boundaries confused, pltfs. could not 
distrain, & so prayed relief in equity, & charged 
also, that deft.’s father agreed, that if the lands 
were too small in value, or defective in title, he 
would make both good. To have that done, & 
to discover the abuttals & boundaries, & to have 
the rents arrear & grooving rents paid, was the 
scope of the bill. Deft, by answer insisted, that 
pltf.’s proper remedy was at law, <fc that he had 
not a good title, because he had not any attorn- 
ment, for ought appeared, or any good convey- 
ance : — Held : a commission should go to set out 
the lands ; pltf.'s title to be determined on the 
return of the commission. — B oreman v. Ye at 
( 1661), cited in 1 Cas. in Ch. at p. 145 ; 22 E. R. 
734. 

AnnMaiirynn : — Reid. Davy v. Davy (ICfift), 1 Cas. in Oh. 

144. Mentd. Bath & Monntafrnc's CaHC (1093), 3 Cas. in Oh. 

5.5 ; Cholmoiiflcley r. Clinton (1820), 2 .Ton. & W. 1 ; 

Doe d. Winter v, Perrntt, l)oo<l. Viney v. Perrait, Goodtltle 

d. Hlade v. l»orratt (1820). 4 L. J. O. S. K. B. 240. 

76. Land subject to quit rents.] — A. was 
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grantee of the Crown of quit-rents in the manor 
of Bray [the boundaries of the lands out of which 
the quit-rents issued being confused] : — Held : 
the ct. were bound in the first instance to send a 
commission ; the ancestors hold subject to quit- 
rents, & it was their duty to have distinguished 
out of what lands they were to issue, & a i)ortion 
of land should be set out, to be subject to the 
quit-rents. — ^A jublbb’s Case (1770), cited in 4 Ves. 
at p. 184 ; 31 E. H. 95. 

Hee^ further, Rentchabger & Annuities. 

77. Land purchased according to old survey — 
Deflciency in acreage.] — A. agreed with B. for the 
purchase of lands, &> to pay so much per acre for 
the lands out of lease, & so much for the lands 
leased, after the rate of twenty-one years purchase, 
according to the rentals. In order to a.scertain 
the number of acres, deft, produced an old survey, 
& according to the number of acres in such survey, 
the pur(;}iase money was paid. Tlie conveyancer, 
being willing to be fully satisfied in the number of 
acres that he might insert the consideration money 
right, sent to deft, foi* this survey, A desired that 
he would sign it, whicli deft. did. In this old 
survey, in some closes there was a great dellciency 
of acres, in othei^s a greater number than were 
contained therein, the last not making amends 
for the ili'st. On a bill t<) refund what was xmid 
over & above the number of acres : — Held : a 
commission should issue to measure the lands out 
of h‘ase. — Shovel (Sir Oloodsley) v, Bogan 
(1708), 2 Eq. (^as. Abr. 088 ; 22 E. B. 578, E. (\ 

78. Between lands devised to charity & other 
lands.] — A commission was directed to distinguish 
lands intermix(Ml with those dewised to a chai’ity. — 
A.-G. V. Bowyeu (1800), 5 Ves. 300 ; Tarnl. 230 ; 
31 E. B. 598, L. G. 

79. Land subject to tithes.] — Pltf. was lord 
of a liberty lying i)rincipally, if not wholly, in the 
parish of M., & owner of the g!*oa1er part of it. 
An immemorial payment of £7 had b(‘en made by 
the lord of the libert y to the rector of S., in lieu of 
tithes of .som(‘ part of tlie liberty to which he was 
entitled ; the land tith(*able being about a third 
of the libert y : a money payment luul been also 
made for many yeara to the rector of M. I'he 
locality of the lands titheable to each was in 
process of time forgotten. The rector of S. 
claimed Ids £7 a y(‘ar, A pltf. admitted his claim. 
']''he rector of IVI. claimed, A suetl for tithes of the 
whoh" liberty. Bltf. filed a bill ])raying {inter 
alia) that a conmdssion might issue to ascertain 
what lands in the libeit-y were within the parish 
or rectory of 8., & what within the other parish 
or rectory. Deft, objected {inter alia) that the 
commission could not be granted ; — Held : the 
objection was good. — Wootaston r. Wright 
(1790), 3 Anst. 801 ; 145 E. B. lOM. 

80. .] — The ct. will not make a decree 

in favour of a rector claiming titlies in kind of 
lands not within his parish for which Im has for 
many years rt'coived a money payment by way of 
composition which deft, does not pretend to 
insist on as a modus ; nor will they grant a com- 
mission to ascertain tlie boundaries of sucJi lands, 
without a previous inquiry whether pltf. is entitled 
to any & what tithes on such lands by a trial at 


law on an issue ; because such a claim is not 
within the recognised common law right of a 
rector. — Sanders v, Longden (1817), 4 Price, 
117 ; Wils. Ex. (14 ; 146 E. B-. 412. 

81. Chantry lands afterwards granted on long 
lease.] — An information was tiled by the A.-G. in 
1710 to recover (jeriain lands, formerly chantry 
lands, which had been granted by Edward VI. for 
the bene/it of the M. School, against defts., who 
represented the T. family, to whom a lease of the 
lands for 500 years had been granted in 1085. A 
commission was Issued to ascertain the identity 
of the lands. The comrs. reported that they were 
unable to ascertain which were the chantry lands. 
No final decree was made in consequence of a 
compromise having been entered into between the 
paHies, by which it was agreed that 100 per 
annum should be paid to the charity, & that an 
Act of Parliament should be obtained to carry 
the compromise into effect, but. that if the Act 
should not be obtained within two years, then 
that the agreement should not be binding. No 
such Act was ever passed, but the owners of the 
property continued to pay the £100 per annum up 
to the present time, being a period of 130 year's. 
Another information was filed in 1833, to have 
the benefit of the proceedings commenced in 1710, 

prayed tliat the lease for 500 yeai's might be 
set aside, & that the cliantry lands might be 
ascertained : — Held : an inquiry ought to lake 
place to ascertain what portion of the lands would 
be of etpial value to those granted by Edward VI. — 
A.-G. V, Trevelyan (1817), 10 L. J. Ch. 52J ; 
8 L. T. O. S. 407. 

(/>) Procedure and Costs, 

82. Parties to proceedings — All parties con- 
cerned.] — A commission to settle the boundaries 
of a manor or a parish ought not to be granted by 
a (H. of Equity where the inU'rests of all parties 
wlio may probably be concerned are not before 
tlie ct. — Atkins v, Hatton (1794), 2 Anst. 380; 
2 Eag. & Y. 403 ; 145 E. B. 911. 

; -Mentd. IMillor r. Foster (1794), 2 Anst. 

11 . ; Jesus Collcgo r. Gibbs (1835), 1 V. & C. Ex. 145. 

83. .] — To a bill for a commission to 

ascertain boundaries, .‘ill persons having any 
interest in the pi’operly are necessary parties. — 
Bayley V, Best (1830), 1 Buss. &: M. 059 ; 
39 E. B. 253. 

84. Appointment & number of commissioners 
— Proceedings by lessor — Numeroi^ lessees.] — On 

a bill by a prebendary against bis lessees, for a 
commission to ascertain ibo boundaries of the 
prebendfil lands, the prebendary is entJtled to 
name as many commissi onei*s as his lessees. — 
Willis r. Bahkinson (1818), 1 Swan. 9 ; 30 E. K. 
270, L, C. ; subsequent proecedinqs, 3 Swan. 233, 

J j O 

Anmiation : — Refd. Godfrey Littel (1H29), 1 Itiiws. & M. 59. 

85. Review — Not allowed unless plaintiff’s 
costs first paid.] — On a bill to settle the boundaries 
of pltf.’s manor, pltf. obtained a final decree with 
casts. Jlc'ft. moved for leave to file a bill of 
review on the ground of the discovery of new 
evidence : — Held : this could not be allowed 
without first i)aying the costs decreed. — Durham 


PART I. SECT. 1, SUB-SECT. 4.- 

B (b). 

g. Partiffi to proceed W08 — Minors 
irucrcated ,] — A petition wuh proHented 
under 5 Geo. 2, c. 9, praying for a 
coiumlHHioii to inquire & aHfert4i.iri the 
old moars boundH of a coininonage 
conHisting of bog, iuohh, & lougli, & 
if none existed then to lay out & 


aHoorialn miHonablo inears & bonndri 
between petitioner & the noighbouring 
l»roprlet.orH. It was objected that 
minors woiv IntercHtcd partloH, peti- 
tioner being Heinod for life only with a 
l)ower of a])i)oiiitmGnt to his eliildren 
who were minora, & tliat there wuh 
no one before t.ho ct. to reprcHCiit 
thoac minora : — UcM : before a eom- 
iiiiaalon could be issned, a bill ninat bo 


filed for tim piirpoao of making the 
minors piirtles . — lie O’Brikn (1840), 
3 1. Eq. R. 101.— IR. 

h. Serviec of petition — Outside Juria^ 
dielUm .] — The et. has no jurisdiction 
to issue a (Mimmlsslon for ascertain- 
lug boundaries He allotting waste bug, 
under 5 (Jeo. 2, c. 9, unless the petition 
bo served personally on the party 

T 2 



276 


Boundaries, Fences and Party- Walls. 


Sect, 1» — DelimUation : Stib-sect. 4:^ B, (h) & C.] 

(Bp.) V, Liddell (1717), 2 Bro. Pari. Gas. 63 j 

1 E. R. 794 ; siib rtom, Lyddall v, Durham (Bp.), 

2 Eq. Gas. Abr. 175, pi. 13 ; 4 Vin. Abr. 
pi. 6, IT. L. 

Annotation: — Mentd. Lctliulior v. Castleniain (1726), 
Ca8. tcfnj), Klnar, GO. 

86. Evidence as to how examination conducted 
— ^When receivable.]— A parish was divided into 
four tithings. A., JB., G., & D. Each tithing 
maintained its own poor, & each had a church- 
warden, elected at a vestry of the parish in general, 
but from & by its own inhabitants. A comr. of 
inclosure under a local Act & Inclosure (GoiLsolida- 
tion) Act, 1801 (c. 109), s. 3, made an order set tling 
the boundaries betwc»en the parish another 

rish adjacent & adjudging certain lands to be 
the latter ; & he, within a month, ser^^od a 
description of the boundaries on a party tben 
acting as churchwarden of titliing A. Until the 
order the lands in question had been rated to 
tithing B. On appeal against a poor rate made 
upon those lands as situate in tithing B., notwith- 
standing the comr.’s order : — Held : the sessions 
had ac^d rightly in rejecting evidence to show 
that the comr., in his inquiry into the boundaries, 
had not conducted his examination in the manner 
I’cquired by Inclosure (Consolidation) Act, 1801, 
s. 3.— R. V, Marsh (1836), 5 Ad. & El. 468; 2 
liar. & W. 255; 6 Nev. & M. K. B. 668 ; 3 
Nev. & M. M. O. 728 ; 111 K. R. 1243. 

Annotations: — Mentd. K. r. Kenton (1841), 1 Oal. & Dav. 

17 ; IJray r. Senior (1862\ 2 H. & H. 374 ; H. r. Green 

(1874), 31 L. T. 543 ; St. Sepulchre, London v. St. 

Sepulchre, Middlesex (1879), 5 P. D. 64, 

87. Costs — Commission refused.] — Pltf. was 

seised of copyhold lands of the manor of P. 
Within the manor there was a certain parcel of 
freehold land, containing about twelve acres, 
which the complainant sugge.sted by Ids bill to 
be intermixed & undivided, & wldch deft., had 
recovered at law, as belonging to him ; pltf. 
alleged that the metes & bounds of the freehold 
lands were destroyed & not to be discovered ; &• 
that he was willing to sot out twelve acres of his 
copyhold lands in lieu thereof, so as ho might be 
indemnified from a forfeiture to the lord of the 
manor, & prayed that a commission might i.ssue 
for that purpose, to set out the twelve acres. ^ By 
deft.’s aiLSwer, it appeared tlmt the lands claimed 
by him were distinct, & an inclosed piece of 
ground, which he had recovered, known by the 
name of IT., not intermixed with the lands of 
the complainant : — Held : pltf. should forthwith 
deliver to deft, the possession of the lands called 
H., & sliould satisfy him for the mesne profits, 
from the time of the exemplification of the verdict, 
to be computed by the master, but without costs. 
— Davenport v, Bromley (1673), Cas. temp. 
Pinch, 17 ; 23 E. R. 10. 

88. To be paid by party in default.] — 

A bill was brought by the lord of a manor against 
deft., who continued in possession of a copyhold 
estate of the manor, after tiie lives for which it 
had been granted had expirod, & had confounded 
the copyhold lands with part of his own freehold 
lands. The object of t-he bill was to distinguish 
the copyhold lands from deft.’s freehold lands, & 

within the jurisdiction. — M'StEON v, 

Kiiaiorey (Lord) (1835), 3 Ir. L. Rec. 

N. 8. 178.— IR. 

k. Costs — Reference to master ,} — 

Comrs. of perambulation applied that 

S ltf. Bhould pay their fees &. expenses, 
tie fees being at the rat-e of £3 3s. per 
day for each comr. The ct. required 
pltf. to state what was the proper 
sum, in his opinion, which would 


set out the boundaries, if that could not be 
done, then that an equial quantity of land might 
be set out & held to be enjoyed os copyhold, & for 
an account of rents due after the expiration of 
the lives for which the copyhold had liecn granted : 
— Held : deft, should pay pltf. his costs. — 
Abeimuvenny (Lord) v, 'I'homas (1739), West. 
temp. Hard. 649 ; 3 Anst. 668, n. ; 25 E. R. 1130, 
L. C. 

Annotations: — Mentd. Wharton v. King (1796), 3 Anst. 

659 ; Walker v. Abingdon (1841), 10 L. J. Ch. 289. 

$ 9 . Interests unequal — ^Neither party In 

default.] — Though the interest of one party is 
more inconsiderable t^han the interest of another, 
yet tlioy shall bear equally the expense of a com- 
mission settling boundaries, & separating freehold 
& copyhold. 

U^licre does not seem to have been any default 
either in pltf, or deft., that these lands ore mixed 

confounded ; & therefore it would be hard to 
throw the whole upon pltf. (fx)RD Hardwtcke, C.). 
— Norris v, Le Neve (1744), 3 Aik. 82 ; 26 E. K. 
850, L. C. 

Annotations : — Consd. Calmady v. Calmady (1795), 2 Vos. 

568. Reid. l*arker v. Gerard (1754), Amb. 236 ; Mayfair 

Property Co. v. Johnston, fl894J 1 C?h. 508. 

90. One party succeeding partially.]- 

An information on behalf of a charity against a 
corpn. claimed certain lands long since confotmded 
by the latter with its own property, & of which 
it had granted building leases. The claims of the 
charity only partially succeeded, & no fraud was 
imputable to the corpn. The information also 
prayed for a sclieme in respect of the ehajit-y. 
The ct., to avoid the expense difficulty of 
appoHioning ^ sotting ofl the costs, gave none to 
the corpn., ^ orderod those of other clefts. A: of the 
relators to be paid out of the cliaiity funds. — 
Holicitor-Okneral V, Bath Corpn., A. -ft. v, 
Blair (1819), 18 L. J. Ch. 275 ; 13 L. T. O. S. 
64 ; 13 .lur. 866. 

For discovery, see Part IV., Sect. 8, post, 

C, Other Proceedings, 

91. In what actions boundary questions tried 
— Not in action for penalty under the game laws.] — 

In an action for a penalty under the gn.mo laws for 
shooting a pheasant, pltf. was non-suited, it 
aiipoaring that deft., was gamekeeper of a manor 
& had as such constantly shot over the ])laue wluire 
the pheasant was killed &- no evidence being given 
that the place was out. of th(i manor ; in tlie 
ciroumstances, deft, would not bo put to provci 
that the place was witiiin the manor (though 
preased by pltf.’s counsed so t,o do) ; for, in such 
an action, the boimdaricjs of the manor would not 
be tried. — H ankins Bailey (1791 ), 4 Term Rep. 
681, n.; 100 E. R. 1243. 

92, Not in ejectment.] — Whore the 

principal subject in dispute is tlic locality of tlio 
lands of each, which fsive been confused while 
occupied by one person, an ejectment does not 
decide anytliing ; a Ct. of Equity will not allow 
the lessor of pltf. t.o take out his execution, so as 
to clioose his ovm part of the lands. — Hardcastle 
V, Bhafto (1794), 1 Anst. 184 ; 145 E. R. 839. 

93, In trespass.] — Held: in an 

bo tried, to oHOortuiu whotlior the land 
ill quctition forma part of the lot 
claimed by pltf. — H kxtos v. I^axton 
(1863), 2 E. & A. 219.-— CAN. 

92 ii. — — .] — A qnoation of 

boundary may bo tried in an action 
of ejectment. — I rwin v. Saoek (1862), 
21 U. C. K. 373 ; 22 U. U. R. 22.— 

CAN. 



bo referred to the master to enquire 
what would bo the proper amount, the 
defeated party to pay tlie coHta of the 
reference. — Browne v . Cootk (1849), 
2 Ir. Jur. 99. — IR. 

PART I. SECT. 1, SUB-SECT. 4.— C, 

92 i. In what actions boundary 
questions tried — Ejectment ,} — In eject- 
ment the question of boundary may 
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action of ejectment, where it was admitted that 

E ltf. was entitled to recover a pai*t of that which 
e claimed, a question of boundary could not be 
tried. The generality of the description of the 
premises in an action of ejectment precluded an 
inquiry as to the precise quantity which the party 
was entitled to recover. If he took too much on 
the execution of the writ of possession deft, might 
bring an action for trespass, in which the premises 
might bo set out by metes & bounds. The action 
of ejectment decided nothing as to the quantities. 
— Doe d. Draper’s Co. v. Wilson (1819), 2 
Stark. 477, N. P. 

94. Information to declare title of Crown 

—To alluvium gained from sea.] — An infomia- 
t-ion for the purpose of having the title of the 
Crown to alluvium gained from tlie sea declared 
& established is analogous to a bill to ascertain 
boundaries, & I’oquii’es lands in the possession of 
deft. 

Where the witnesses in suppoi*t of the infoima- 
tion deposed that the alluvium had been added 
to the inainlahd, not gradually & imperceptibly, 
but rapidly : — Held : a sufficient case had been 
made for directing issues. — A.-Cl. ik Chambers, 
A.-U. V. Kees (1859), 4 De G. ^ .1. .55 ; 33 1.. T. O. S. 
189 ; 23 J. P. 398 ; 5 Jur. N. S. 745 ; 7 W. R. 
404 ; 15 E. 11. 22, L. (\ 

Annoiutiuna .'- 'Retd. H. i’. Hughes (1 8(5r>), .*1 Moo. (>^ O. N. 8. 
4!tl) ; lliiKlHon v. Anhby, |Th 9(»] 2 (^h. 1. Hentd. Lind v. 
Ink* of Wight Kerry Co. (18d2), 7 L. T. 41(J ; IleHtlngH 
Corpn. V. Ivall (1874). L. U, 19 Kq. S.'iH ; London SoworB 
Conn’S. V. Ulasse, Epping Forest (1874), 44 L. J. Ch. 
129 ; Foster r. Wright (1878), 4 C. F, D. 498 ; Webster r. 
Whewall (1889), 42 L, T. 868 ; A.-(}. v. Hoove (188.')), I 
T. L. H. G7f) ; Hehoster v. Haishleigh (1889), 61 Ij. T. 477 ; 
Hcarcc Ihititing, H. v. Wedd, Kt p. Pearec, [18961 2 
Q. IL 960 ; lliinekiuan v. Matley (1904), 79 L. .1. Ch. 
642 ; I’hilpot v. Bath (1904), 20 T. L. H. 589 ; Mollor v. 
Walnieslcy, (1905J 2 (’b. 104 ; Mercer r. Donne, [19051 
2 Ch. 598 ; A.-(J. of .Southern Nigeria v. Holt (Liverpool), 
[1915] A. C. 599. 


/See, ( jcNcrallf /, Constitutional I^aw ; Waters 

& WATERCOITR.SE.S. 

95. By jury — Issue — Particulars ordered.] — 

Held : (;ach side should give a note to the other 
of what eacJi claimed as their bfjuuds, iV: if the 
jury found bounds difl'ereut from the note given 
from either side, t}ios(i dilTercnt boundaries sliould 
bo indoi*s(‘d on the jmslm , — Durham (Bp.) v, 
IjDDELL (1717), 2 Bro. I’aii. Cas. 03 ; cited (-as. 
temp* King, at j). 01 ; 12 Vin. Abr. 207, id. 29 ; 
1 E. K. 794, II. J/. 

J arioki/nm ; -Folld. Lcthulicr v. CaHtlemaiu (1726), Cas. 
tvmp. King, GO. 

96, View — Particulars ordered.] — PItf., 

owner of the manor of A., claimed as part of his 
manor a pond & certain waste grounds. Deft., 


owner of the adjacent manor of W., had, in order 
to enlarge his park, cut the head of the pond, & 
taken part of the ground claimed by pltf. as waste 
of the manor of A. into his park, claiming right 
thereto as part of the manor of W. Pltf. by Ids 
bill claimed that deft, might admit the boundaries 
between the manors of pltf. & deft., or that a 
commission might issue to set out the boundaries. 
Deft, admitted pltf.’s right to the manor of A., 
& that he, deft., had enlarged his park, & had 
inclosed in it port of the waste, but denied that 
it was part of pltf.’s manor ; & he admitt^od that 
lie claimed all the waste ground, & the pond, which 
pltf. by his bill stated to be within the manor of 
A. : — Held : (1 ) the issues should bo tried by a 
special jury of the couniy, the jury to be returned 
to be freeholders in other parts of the county ; 
(2) each party should deliver to the other a note 
in writing, containing a particular of the boundary 
insisted on by them, & each boundary should be 
tried, & if the jury should find any other particular 
boundary, they wci‘e to mark it on the back of the 
licdicas corpora or dislrwtjaJi : (3) the jury should 
have a view of the places in question before the 
trial, to bo shown to them by two persons, one to 
be named by pltf., & tlic other by deft. — Lethieul- 
LiER V * (Ja8TLEM.\in (Lord) (1726), Dick. 46; 
(Vis. temp* King 60 ; 2 Eq. Cas. Abr. 161, pi. 12 ; 
21 E. 11. 18i, L. C. 

Antudation : — Refd. Godfrey v. Littcl (1829), 1 Kiiss. & M. 
59. 

97. .] — An action was brought in 

the t3i. Div. for an injunction to restrain trespass 
on mines & for an account of minerals gotten. 
The case turned on the question whether the land 
from which the minerals had been gotten was 
part of pltf.’s estate or pai’t of the waste of the 
manor. IMtf. applied for a trial by a special jury : 
— Held : though pltf. could not claim a jury as a 
matter of right, the importance of a view was so 
great that a trial by jury ought to be ordered. — 
Jenkins v* Bushby, [1891] 1 (’h. 484 ; 60 L. J. Ch. 
254 ; 64 L. T. 213 ; 39 W. R. 321 ; 7 T. L. R. 
227, C. A, ; subsequent proceedings (1893), 125 
Lords Journals 177, II. L. 

Annolntiom : — Expld. Maiigan r. IMotropoIitan Electric 
Supply Co„ (18911 2 Ch. 551. Mentd. Baring v. North 
WoBtcrii of Uniguay Ry. 0>., [1S99J 2 Q. li. 406 ; Jcuklns 
V. Dunravou (1898), 62 J. 1*. 661. 

98. Trial of feigned issue — Costs.] — On a 

bill to settle the boundaries of a manor, it was 
decreed that each party should give to the other 
a note of their boundaries, & that it should be 
tried in a feigned issue. The issue being found for 
deft, on tile first, second, & third trial, deft, was 


m. What plairUif/ must 

show .] — In ejectiiioiit to try diBpuUul 
bouudarloB, pltf, has to hIiow, beyond 
any rcosonablo doubt, that lie is 
outitlcd to some land at least, of wliicii 
deft, is ill possession. Wlicro the 
point is a doubtful one ho must show 
a survey carefully made, & the proper 
steps taken wJdcii the law rcquiies for 
aseertaiuing the oxa(;t position of any 

osts along the lino which can still 
e discovered by iuspoetion, or cstub* 
lished by evidence, in order that the 
ct, & Jury may see whether the two 
lots ill question are, by the survey 
which pltf. is socking to establish, 
made to occupy their proper position 
on the couoession line. — Babaun v. 
LausoN (1868), 27 U. a 11. 999.— 
CAN. 

n. Erroneous 8nrr>fu — 

Damaffca for improvements,}— Held : 
questions of boundary may bo tried 
in ejectment ; & damages may be 
assessed under C. S. U. C. c. 93, s. 53, 
by deft, lor improvements made in 


consequence of an cironcoiis survey 
on lands not his owm. — M ozieb v, 
(1863), 13 C. r. 517.— CAN. 

Tlhcn discouraged.] 
— 'J’ive ct. will discom’ugo, cxcent 
when bound by wcll-eHtahllsJied rule, 
tlio practice of trying questions of 
boundary by actions of ejeetment,, 
the Icgitiinato object of wdiich is to 
try titles. -I’ETBKw v* Nixon (1857), 
6 C. P. 451.— CAN. 

p. Proof of title .] — In 

ojcctuiont, where pltf. iirovos his title 
to possession of any part of the 
promises sued for, ho must obtain a 
verdict, & the ct. will not go into the 

a uestion of boundary, in order to 
otermiue the precise quantity of land 
lie is entitled to recover. — D oe d. 
Hhkldon r. Ramsay (1850), 7 U. C. U. 
446.— CAN. 

issue — Boundaries 
confused. 1 — Where the boundaries liavo 
been confused, the question of boundary 
should be determined either by eject- 


ment, or, if there be an outstamling 
legal estates, by on issue. — I heeand v* 
WiUJON (1851), 1 1. Ch. II. 623.— IR. 

y, for land — Local 

investigatum .] — In a suit for land, 
where the question was as to whether 
the hind lay within the boundaries of 
pltfs.* or defts.* land, the ct. suggested 
to the parties that the proper inode of 
dotcriiimiiig the cose was in the first 
instance to liold a local Investigation, 

such local investigation stiould be 
applied for by one or other of the 
parties. Both paHios resolutely re- 
fused to make such application. Sc the 
ct. thereupon dealt with the case upon 
the materials l)oforo It Sc pos^d a 
decree. U poii appeal, the lower Appel- 
late Ct. rematidod the case for the 
purjiose of a local investigation being 
hohl at the cost of pltf. In the first 
liistunoe :—Bcld : the ct. was wrong 
in remandiug the case. — Jatinga 
Valley Tea Co., Ltd. v* Chera Tea 
Co., Lid. (1885), I. L. R. 12 Calo. ' 
— IND. 
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SccL l*--Dcliniitaiio)i^: Suh-8€ct» 4, C* ; sttb-aecf. Ct, A,] 

not only allowed the costs of all the trials at law, 
but also the costs in equity, in regard deft, had 
no bill, & plif. might have tried it at law without 
coming into equity. — Metcai*fe v, Beckwith 
(1726), 2 P. Wms. 370; 2 Eq. Cas. Abr. 240, 
pi. 19 ; 24 E. R. 773. 

Amuttaiimi Godfiuy v. Littcd (1829), 1 lUina. & M. 

59. 

99. Onus of proof.] — Where there is a 
dispute as to boundaries or unity of possession, 
deft, must set forth how ho is entitled. — Puamper- 
NOON V, Totness Boiiouuh (1740), 2 Atk. 112 ; 
26 E, R. 470, L. C. 

100. Reference to official referee.] — Pltf., a 
landowner, liled a bill agaitist an adjoining owimr 
of land, praying for a declaration that t he boundary 
between the two properties was marked out and 

rescribed as appeared in a plan annexed to the 
ill. Replication having been tiled before Nov. 2, 
1875, Pltf., on Nov. 17, obtained an order that 


the evidence at the hearing should be taken vivd 
voce. After serving notice of trial, he took out a 
summons to show cause why the trial should not 
be referred to one of the ollicial referees of the ct. 
Semble : pltf. having obtained an order under the 
new procedure as to the mode in which the 
evidence to be used at tlie trial should be taken, 
was not at liberty to change his mode of proceeding. 
— Lasoelles V. Butt (1876), 2 Ch. D. 588 ; 35 
L. T. 122 ; 21 W. R. 659 : 3 Char. Pr. Oas. 290. 
AmMion Mentd. Ward v. l»Ulcy (18SU), 5 Q. IJ. 1). 427. 


Sub-sect. 5. — By Legal Presumption. 

A. llcd(jcs. Banks, and DHcfics. 

101. Hedge & ditch — General rule.] — ^Where 
adjacent lands belong to two distinct ownei^, the 
legal ]3r(‘Surnption is that the ditch which divides 
tliom is a part of the soil of him to whom the hedge 


s. J^uU to compel (Mimilalum — When 
maiiUairiaOlc ,] — A proprietor of laud 
has Jio rigrlit to brlufj: a suit to compel 
his neiijh bum's to af?rcc to a jiarticular 
line of bouudarj'^ being iiiurkod oiit 
betwceii his lands & theii*8, where he 
docs not vonturo to say that they have 
by any overt act transgressed that 
boundarj\ — A mkeroonnissa Beoi’m r. 
UoPAL Saiioo (1874), 22 W. It. 134. 
— IND. 

99 I Omift of proof.] — Pltf. & deft, 
wci-e owners of adjoining lots of land, 
the title to which was derived from 
the same original grantor. Pltf.’s lot 
was described as being bounded on 
tlio nortii by the south line of deft.’s 
lot. In an action for trespass pltf. 
complained that deft., In erecting a 
now fence, had placed it on a lino 
dilTcrent from the line of the fence 
which existed previously, & wliieh was 
adinittod to have been on the true 
lino between the two lots. 'I’hc 
question whether deft, had, as a 
matter of fact, departed from the old 
line or not, having been left luidcler- 
ininod IlcM : there must bo a new 
trial. — Dixon v. Daupuinee (1901), 
34 N. S. 11. 239.— CAN. 

99 ii. .] — In trespass qunre clau- 
sum fregiU to try the boundary lino 
between lots 28 & 29 in the fifth eoii- 
ccBsiou of Ops, pltf. described in his 
declaration by metes & bounds tlic 
piece of land trespassod upon, alleging 
it to be part of 28, to wliieJi Jot Ids 
title was not UIhpuUmI. Tlie jurj" were 
asked: (I) is the point exmteuded for 
by dofts. the place where the original 
post stood ? ; (2) did i>Itf., when he 
moved his fence, do so on tlie under- 
standing with defts. that they ac^know’- 
ledgcd Ids right, or was his possession 
to be subject to the eorreet adjustineiit 
of the line t They found the i)OBt liad 
not been proved, & pltf. was given 
possession by defts.; — Held: (1) on 
the first answer the verdict should 
have been for defts., for the fact tliat 
defts. had not proved the post did not 
relieve pltf. from proving ti»o true 
line ; (2) the second question was not 
presented by the case. — Dark v. 
Hepburn (1877), 27 C. P. 357.— CAN. 

99 iii. Conterminous tenants — 

Alter atinn of boundaries.y— In an inter- 
dict by one of two conterndnous 
tenants under the same landlord 
against the other entering upon & 
cropping a piece of ground claimed by 
the former as part of his fann : — JJeUl : 
as each farm luid been t aken under the 
name by which it was previously well 
know'n & with recognised boundaries 
the onus of proving any altAiration of 
these boundaries lay on the party 
alleging It, &; as deft, failoil to prove 
his allegation, the interdict should be 
granted. — S utuerland v. APBeath 
( 1866), 1 Sc. L. It. 249.— SCOT. 


99 iv. Acquivsvcnve in sunru — 

Chanuc in boundaries .] — Defts. claimed 
under a lease of 50 acres, described as 
commencing in the rear of 150 acu'es 
of the lot, & running back 43 cliaiiis 
75 links, executed in 1824 by 8., wlio 
in 1826 conveyed the remairdiig 150 
acres to one 1., describing it ns com- 
mencing in front on lake Erie at the 
south-east angle of tlie lot, & running 
back 131 chains 25 links. J. had a 
survey made in 1828, & a post was 
then ))lanted to mark his north 
boundary. It appeared that defts. 
never questioned this limit, but in 
1858, W'nen having their own 50 aeres 
surveyed, they dire<*led the surveyor 
to assume it as their southeni line. 
They afterwards moved their north 
fence further bae.k, w'hieh gave rise to 
tills act Ion :—HeM : defts. w ho ap- 
peareil to have their full 60 aeres 
ai'-cording to the ohl limits, must show' 
their riglit to change the boundaries 
so long at^quieseed in, & it was un- 
uoccHsary for pltf. in tJio lii'st jnstanco 
m prove his claim by actual survey. — 
iLER r. Nolas (1861), 21 U. U. It. 
309.— CAN. 

99 V. Suh8eqnc7it pur- 

chaser without 7udicc .] — H., the owner 
of lot 13, built a bouse tlu^reon, but 
which on a survey made by 11., was 
found to have encroached on lot. 1 2, 
owuod by Jt., seven ^ a half inches, 
whereupon the folUiw'ing agi*eement was 
entered into : *‘ It is hereby agreed 
between It. & H. tJiat the line as 
surveyed between the lots of tbo above 
parties on C. street, by B. is correct, 
but that H. bo permitted to ot^eiipy 
lior house during her life, & not be 
compelled to ixmiovc tin? same, iiot- 
withstuiiding a portion of it is on the 
laud of R. but after tin; death of 
H., B. may claim the W'holo of his 
lot ; & in the meantime B. shall 

occupy his lot u]» to the line in the 
rear of the lionsc.” Deft, had inir- 
chased from M. to whom II. had sold, 

M. at tho time being aware of the 
agreement, hut of w'lilch deft, wiien lie 
bought had no notice. Deft, moved 
a feiioo, which pltf. liad erected In 
roar of the house in mjcordance with 
B.’s survey, in a Uric with the house, 
& also veneeiwl the housii with brick 
so as to cause it to encroach one & a 
half inches further on pltf.’s lot.. H. 
died witliin ten yetu's before action 
eommcneeci, which was brought to 
rwover that part, of lot, 12 oiicrou^iied 
on by deft. :--//c5/ : tlie agreement 
signed by H. recognising the line rim 
by B. as t.he true boundary betwi'en 
tlie lots, ivJJeved pltf. from doing 
more than showing where that, line 
ran, & Imposed on deft., wiio liaimed 
by nicsrio conveyance from H., the 
burden of showing that sncJi line was 
incorrect. — Roan v, Krunbbkin (1886), 
12 O. R. 197.— CAN. 


99 vi. ConfHrtma grants — Ques- 

tion for j ury. }~ln trespass, i»ltf. 
claimed title under a grant & survey 
made in 1823 ; deft., elalined tiio same 
land under a prior grant to D., & 
conveyance from B. to E., &. from E. 
to himself, made in 1834, iiiuler whleli 
he entered ". —Held : pltf. could not 
rt!(^over on his possession alone, but 
w'us bound to prove that tho line con- 
tended for by him w'as tho true bound- 
ary between his grant & the grant 
to D., & that the quoKtion of Ixnindary 
should have been submitted to tho 
jury.- Bai.dw'in r. Buaydon (1846), 
3 kerr, 169.— CAN. 

99 vii. M ’hethcr discharged suffi- 

cicfUly -Irregular survey.] — iitf.'s & 
deft.’s lots were portions of a Inwi. of 
land lying between \V. & N. streets 
whlcli had been Hllb•di^ided into town 
lots ac^coniing to a plan then made. 
I'ltf.’s surveyor, as it appeared, 
measured tho distance betw'ccn \\. & 

N. streets lie divided it, into jiropor- 
tiomito parts in i»roportion to tlie 
number & size of the lots shown upon 
a plan of that survey, thus arriving 
theorctliJally at where tlie lines should 
he: — livid : pltf., on whom tlie onus 
was to establish the line w'hich lie 
claimed as tho true limit of his lot, 
had not discharged t.hat. onus^ as pltf.’s 
surveyor had not. adopted tlic proper 
way to iiiid tho lines Sc ought to liavo 
endeavoured to lliid where tho lines 
wore actually placjcd. TiioitDAitsoN v. 
Akin (1911), 18 \V. L. B. 41. -CAN. 

a. Ascertainment by eourt—Surveys 
lost.] — in an action of eje(;tinciit 
the question to be decided was whether 
the hwus was situate within pltf.’s Jot 
No. 5 ill concession 18, or within 
deft.’s lot adjoining, No. 24 in coii- 
e.CHHlon 17. The grunt tliroiigh which 
pltf.’s title w'OH originally derived gave 
the southern boundary of lot 5 as a 
starl ing point, the course being thence 
84 eliaiiiH more or less to tho river. 
Tiie original surveys w'ere lost, & this 
st arting 'Dint could not aseertaiiied : 

‘Held : sueli southern boundary 

could not 1)0 ascertained by measuring 
back exactly 84 cluiiiis from tiie river. 
— Blumb V. Steinhoff (1887), 14 
8. C. R. 739.— CAN. 

b. Acting as arbitrators.] — 

Graham r. Ruddell (1909), 13 

O. W. U. 518.— CAN. 

c. Correct i<m of erroneous plan.] 

— In correxjting Cirrors in a plan, 
no deviation from the plan should ho 
made beyond what is luicessary to 
correct tho error, & then only if it is 
tlie best moile of correcting it . — Be 
8ahkat()on Survey, Smith v. Mahtkb 
«F TlTUfiS (1916), 32 W. L. R. 22. — 
CAN. 
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belongs. — N oyb v, Reed (1827), 1 Man. &> Ry. K. B. 
83 ; 6 L. J. O. S. K. B. 5. 

Annotation: — Befd. Colli« v. ADiphlett, 11918] 1 Ch. 232. 

102. .] — Qu, : whether the presump- 

tion which arises where properties are separated 
by a hedge & ditch, that the ditch belongs to the 
owner of the hedge, applies whore there is no 
indication that the ditch had an artiiicial origin. 
— Marshall v. Taylor, [1895] 1 Ch. 041 ; 04 
L. J. Ch. 410 ; 72 L. T. 070 ; 12 R. 310, C. A. 
Annotationn : — ^lUld. CoUIb v, Amphlctt (1917), 16 L. G. R, 

229. Mentd. A.-G. v. Waring (1899)^ 63 J. P. 789 ; 

Mid. Ry. Co. i). Wright. [19011 1 Ch. 738 ; Maruhall v. 

Robertson (lOOrj), 60 Sol. Jo. 75 ; Kyuoch v, Rowlands, 

[1912] 1 Ch. 627. 

103. Tenants holding under same land- 

lord.] — Semble : the presumption that a ditch is a 
part of the soil of him to whom the hedge belongs 
will not arise where the entire property of such 
lands is in one landlord, who has let them out to 
different tenants ; but it will be incumbent upon 
either tenant who shall bring trespass against the 
other to prove his jdght of exclusive possession of 
the ditch in order to sustain the action. — N oye v, 
Reed (1827), 1 Man. & Ry. K. B. 03 ; 0 L. J. O. 8. 
K. B. 5. 

Ah notation : — Reid. Collia v. Amphlott (1917), 16 L. G. 11. 

229. 

104. Trimming hedge & cleaning ditch.] — 

I’ltf. &- deft, were owners of adjacent i^roperties, 
separal(»d by a hedge & ditch belonging to pltf., 
tlio ditcJi being on d(?ft.’s side of the hedge. In 
1808 pltf. filled up the ditch, & placed along its 
course a drain-pipe, which receiv^ed the drainage 
from his house & the deft.’s. In 1875 deft, 
♦exercised various acts of ownership over the site of 
the ditch, for example, planting ii’eos, laying out 
beds, erecting a fowl-house, making a path, & 
li(! had ever since treated it as part of his garden. 
During the same period pltf. had annually trimmed 
the h(*dgo from both sidtjs, &: he twice opened up 
the drain to cleanse it : — Held : there was an 
oxclusivij possession of the site of the ditch by 
deft., A a discontinuance of possession by pltf,, 
A deft, had acquired a good statutory title 
thereto. — Marsiialj. v. Taylor, [18951 1 (.’h. (511 ; 
01 L, ,T. Ch. 410 ; 72 L. T. 070 ; 12 U. 310, C. A. 
Anmitaluom : — Consd. Kyiioeli v. Uowlamls, [1912] 1 Ch. 

627. Re!d. A.-(J. r. Waring (1899). 63 J. l\ 789 : Mid. 

Ry, Co. Wright, [1901 1 1 Cli. 738 ; MaiTihall v. Jloberlwm 

(1906), 50 8ol. Ju. 76 ; Collis v. Amphlott, [1918] 1 Ch. 232. 

105. ,] — ^Pltf. & deft, were adjoining 

owners of land, the lands being bounded by a 
luuik with a fence, witli a ditch on deff-.’s side. 
For nearly fifty years deft, had trimmed the 
fence, pollarded the trees, & cleaned the ditch, 
but there was no evidence of knowledge on the 
part of pltf. ; — Held : these acts of ownership did 
not rebut the presumption that the bank A fence 
wore tin* prop(*riy of pltf. — llENNiKEU v, Howard 
(1904), 90 D. T. 157, D. C. 

Annotation : — Reid. Collls v, Ampldott, [1918] 1 Ch. 232. 

106. Repair of fence & removal of trees.] 

— Pltf. was the owner of land, which was let to a 
tenant, adjoining defts.’ land. The lands were 
bounded by a fence with a ditch on defts.’ side. 
Defts. for many years had repaired the fence & 
cut trees in it, though those acts were known only 
to pltf.’s tenant, & not to pltf. ; — Held : on the 
evidence, the presumption that the fence on the 
c*dge of a ditch separating the jiroperties belonged 
t/O th() owner of the land adjoining the ftMieo was 


not rebutted by alleged acts of ownership on the 
part of the owner of the adjoining land. — Craven 
(Earl) v. Pridmore (1902), 18 T. L. R. 282, C. A. 
AmuMi^ :~-ConBd, Hoiiiiikor v, Howard (1904), 90 L. T. 

157. Refd. Collls i\ Amphlott (1917), 16 L. G. R. 229. 

107. Bank & ditch.]-— If a person has a field 
fenced with a bank & ditch, it is not a necessary 
consequence that his ditch extends to the width 
of eight feet from the interior lino of the foot of 
the bank, i,e. four for the base of the bank, & 
four feet for the ditch. Proof of the ancient width 
of the ditch is evidence that the owner’s land did 


not extend beyond the outer edge thereof, & he 
has no right to cut away his neighbour’s land for 
the purpose of widening the ditch. — Vowlbs v. 
Miller (1810), 3 Taunt. 137 ; 128 B. R. 54. 

Annotations : — ^Reid. Craven v. IMdmoro (1901), 17 T. L. R. 
399 : CoUis V. Amphlett (1919), 89 L J. Ch. 101. Mentd. 
Honking v. Phillips (1848), 3 Exoh. 168 ; R. v. Otway 
(1849), 4 (Jox, C. C. 59; Marshall v. Taylor (1895), 12 
R. 310. 


108. Alongside highway — Ditch filled 

— A Held adjoining a public road was separated 
from it only by a hedge &> bank. The trustees, 
who, under an Act of Parliament, constructed the 
road upwards of fifty years before the commence- 
ment of the suit, had made the hedge & bank, & 
bad also made on the Jield side of the fence a 
ditch of three feet in bi’cadth. This ditch had 
become filled up & obliterated, & had never been 
reopened by the trustees, but a dit<;h about a foot 
wide hacl been subsequently made by the occupier 
of the field, & that also had become obliterated. 
3’he owners of the land had always included the 
hedge in their leases, A the tenants had h(;ld & 
used the strip within the hedge as part of their 
field for much more than twenty years, & had at 
their own expense trimmed the hedge on both 
sides. During the same time the trustees had not 
interfered in any way with tlic site of the ditch : — 
Held : the circumstances were not siilficient to 
constitute adverse possession, give the ovi^ners 
of the land a title under 8tat. Limitations to the 
site of the three-foot ditch. — Searby Vf Totten- 
ham Ry. C’o. (1808), L. R. 5 Eq. 409. 

Annotation : — Consd. Craven r. Pridmore (1901), 17 T. L. R. 

399. 

109. Hedge between two ditches.] — If there 
are two ditches, one on each side of a hedge, tha 
ownership of the hedge must be ascertained by 
proving acts of ownership. — Guy v. West (1808), 
cited in 2 Selwyn’s Nisi Prius, 13th ed. at p. 1244. 
AnnoiutUnis : — Refd. C.’ollis v. Amphlctt (1918), 87 L. J. Ch. 

216. Mentd. Marshall v. Taylor (1896), 61 L. J. Ch. 416. 

110. Ditch alongside highway.] — T., owner 
of the land adjoining, & of a ditch along a highway, 
built a fence on the site of such ditch. On an 
information under Highway Act, 18(54 (c. 101), 
s. 50, for unlawfully encroaching on the highway, 
it was proved that the fence was within seven feet 
of the ceutiT of the liighway : — Held : T. could 
not be convicted, for lie put the fence only on his 
own land, the ditch being no part of the highway. 
— Field v. Thorne (1809), 20 L. T. 503 ; sub nonu 
Thorne v. FiErj), 33 J. P. 727. 

AniuitaiUm : — Distd. Chorley Ck)rpn. f. Nightingale, [1906] 

2 K. B. 612. 

111. Highway of specified width.] — Where 

a highway of a specified width has been recently 
laid out there is no presumption that an adjoining 
ditch & hedge form part of the highway, if the 
highway is of the specilled width without the ditch 


PART I. SECT. L SUB-SECT. 6.— A. 

107 1. Bank A' ditch .] — Where the 
fence oonHistH of a bank 8c a ditch the 
profliimptlon of law 1 h that the pei*Hon 
on whoso land the bank is, is owner of 
the ditch, dc pritnd facie bound to 


keep the whole in repair. — Gilmru v. 
Mayben (1898), 33 1. L. T. 35. -IR. 

110 i. Bitch alongside highway .] — 
Whore a rood is bounded by ditches, 
there is no presumption that the space 
between the ditch & the fence of on 


owner of laud fronting on the road 
forms part f»f it.— St. Francois 
Xavier be BROMin’ON Cortn. v. 
i^VLOis (1908). y. R. 34 S. C. 238 - 


CAN. 



280 Boundaries, Fences and Party- Walls. 


SccL 1. — Delimiidtion : Sith-sect, 5, A» d: B. Seels* 

or hedge.— 8imcox v* Yabdley Rural District 
Council (1905), 69 J. P. 66 ; 3 L. G. R. 1350. 
AnnokUion : — Conad. ColUs v. Ainphlolt. [1918] 1 Ch. 232. 

112. ^ ,] — In pursuance of an Inclosure 

Act passed in 1788 allotments were made to the 
predecessors in title of pltf., & the allottees were 
directed to make & for ever maintain a sulTlcient 
fence & ditch on the south side tliereof. The 
inclosure award set out a public liighway on the 
south side of the allotments of the breadth of 
forty feet between exclusive of the ditches & 
fences. Pltf. purchased the allotments in 1889, 

6 upon several occasions ho cleaned out the ditch. 
From time to time houses wore built on portions 
of the allotments alongside tlui highway, & the 
ditch in front thereof was lilled in & inclosed. In 
1901 the remaining length of the ditch was piped 
in & tilled up by defts. with the assent of pltf. 
The road had a seven-foot pavement alongside the 
site of the ditch, &, inclusive of the footpaths, was 
about foi'ty-seven feet wide. Many jiei'sons, 
however, walked over the site of the ditch, & it 
was used for purposes of passage without protest 
for nearly four years, when the pltf. inclosed the 
site of the ditch with a temporary paling fence. 
The council objecU^d to this fence, but it remained 
until 1907 when it was replaced by a wall, which 
defts. pulled down : — Held : the site of the ditch 
belonged to pltf, — Walmsley v. Featuerstone 
Urban District Council (1909), 73 J. P. 322 : 

7 L. C. R. 806. 

113. Or roadside waste.] — A ditch by 

the side of a highway or i*oadsidc waste is not 
necessarily part of the liighway or waste. It may 
belong to <& be the private property of the adjoining 
owner & ho may lawfully inclose it. — Cjiippendale 
V, Pontefract Rural District Council (1907), 
71 J. P. 231. 

114. Dedication as highway.] — There 

is no rule of law that a ditch running alongside a 
liighway between the road & the fence cannot be 
dedicated as part of the liighway merely because 
it is not part of the roadway & cannot be used by 
the public for purposes of passage. — Ciiorlioy 
CoHPN. V. Nightingale, [1907] 2 K. B. 637 ; 76 
L. .T. K. B. 1003 ; 97 L. T. 465 ; 71 J. P. 441 ; 
23 T. L. R. 051 ; 51 Sol. Jo. 625 ; 5 L. G. R. 1114, 
C. A. 

AnrditfjUions : — Consd. Oliippendalc v. Poutefraft 11. J). C. 

(1907), 71 J. P. 231. Mentd. Leeds Corpu. v, Tetley 

(1907), 71 J. P. Jo. 53. 

-Circumstances {see No. 112, 
a7tlc) in which ; — Held : there had been no dedica- 
tion of the site of the ditch as a highway. — 
Walmsley v. Featuerstone Urban District 
Council (1909), 73 J. P. 322 ; 7 L. G. R. 806. 

Sec, further y Highways, Strebtfs, & Bridges. 

116. Ditch between two banks adjoining high- 
way.] — ^Pltf. was owner of a close adjoiiung a 


public highway, & between the close & the highway 
was a strip of land averaging nine feet in width. 
Upon this strip of land ran a ditch, tlio bank of 
which, on pltf.’s side, was thi-ee feci in width, & 
covei'cd with gras.s, & the bank on the i*oad side 
was one foot in width, & covered with grass. At 
the side of the road were posts & rails about two 
feet high. l*ltf. & his predecessors, the owners of 
the adjoining land, had frein time to time, & the 
surveyore of liighways two or three times during 
the last 40 yeara, repaired the posts & rails ; — 
Held : this was not a ditch at the side of, or 
across a public road witlun a local Act of Pai'lia^ 
ment empowering a local board of health to cause 
(Htches at the side of & across public roads to be 
filled up to substitute pipe & other drains, ^ 
the loc^ board had no power to fill it up & sub- 
stitute a pipe or other drain, the presumption 
being that the ditch belonged to pltf., the owner of 
the adjoining land. — Tutjll v* West Ham Local 
Board op Heai.th (1873), L. R. 8 C. P. 447 ; 28 
L. T. 597 ; 37 J. 1\ 455. 

117. Hedge without ditch — Claim by owner of 
hedge to ditch-width.] — On a map attached to 
an award made under a local Act for tlie regulation 
of a common the boundaries of the common were 
delineated by a lino drawn along the line of the 
“ growere ” in a hedge dividing the common from 
the land of an adjacent owner belonging to such 
owner : — Held : there was no presumption that 
the owner was entitled to a “ ditch-width ” on the 
outside of the line of the growers in the absence 
of evidence that the hedge W’as originally i)lanted 
inside the boundiu^y line, & any fence erected 
outside the line of the grewers was an encroach- 
ment on the common.— ('OLLI8 r. Amphlkit, 
[1920] A. G. 271 ; 89 L. J. Ch. 101 ; 122 L. T. 
433 ; 18 G. K. 1, H. L. 

B. Other Forms of Boundary* 

118. Boundary plates of parish — Intervening 
space.] — In trespass against t he overseers of the 
parish of 8t. Diinstan, plt-fs. contended that 
Serjeants’ Inn was not within the i>arish ; hiicr 
alia it was proved that there was a parish boundary 
Ijlate at each end of tlui Inn : — Held : the inference 
was tliat at one boundary mark the parish of 8t. 
Dunstan ended & at the other the parish began 
again, leaving the Inn out of the paiisli. — Lens v* 
Brown (1824), 1 C. & P. 224, N. P. 

Amwtalwii,: — R^d. Thorpe v, AdaiuB (1871), L, II. C C. P. 

126. 

Sec, also. Part I., Sect. 1, ante* 

See, further, Copyijo],ds ; Highways, Sitieets, 
& Bridges ; Mines, Minerai^, & Quarries ; 
Railways & Canals ; Waters & Watercourses. 


Sect. 2.— OWNERSHIP. 

Sec Part II., Sect. 1, post* 


PART I. SECT. 1, SUB-SECT. 6.— B. 

e. Survey anTpted by both parties 
— Erection of fence d: house .] — When a 
survey is made & accepted bv both 
ownci's 8c a fence Is erected upon tlio 
boundary, &, in a few years, while 
the matter Is fresh in the minds of all, 
a house is erected either upon, or 
approximately upoiu the same lino, the 
presumj)tion ou^ht to be that this was 
the true line or that the parties airreetl 
to accept it as a convoiitloiial houiulary 
between the properties.- — Hamilton 
Motok Workh, lj'n>. v. Browne 
(1918), 15 O. W. N. 90.— CAN. 


1. Erroneous marking by surveyor 
— hois in concession ,}- — A mlstuko of a 
surveyor in marking the number of 


the coneessions wrong on kouio of the 
linst^s of an original survey will not 
make it proper to assume tlic lots so 
marked as being in the eone/cssjon 
num bored on the postw. — J akvih v. 
Morton (1851), 11 U. C. II. 431.— 
CAN. 

g. Marrli dyke W inti d' neater 
shear tine — Hill farms.}— In a disputo 
as to bfiundarioH between two tenants 
of adjoining idll farms under the same 
landlord, it ajipeared tliat tliere was 
no HpiHdileation of boundarieH in the 
respective leases, the properties being 
described generally. A march dyke 
marked part of the boundary lino ; 
where it ceased, one tenant said the 
boundary was the >vind & water shear 


j lino up t,o a certain hill & thence a 
straight line to the top of another hill. 
The other tenant maintained that the 
wind 8c water shear lino was the 
boundary throughout the wliole extent 
of the farm from the point whore the 
march dyke ceaaed ; — ucld : (1) while 
the wind 8c water or w'eather march 
w'as a very common boundary, when 
it was deviated from, the line usually 
was carried straight from one hill top 
to another ; but w'hlle in some cases 
tlioro may be a presumption in favour 
of the one lino rather than the other, 
neltlier is necessarily ilie boundary of 
any farm, that depending entii’ely ou 
the circuin stances of each case. — 
Andkrhon v. M'Callum (1857), 20 
Dunl. (Ct. of Sesb.) 2.— SCOT. 



Pabt II. — ^Fences. 


Sect. 3.— DUTY TO MAINTAIN. 

119. Upon whom duty devolves — In general.] — 

jjliveti an estate consisting of two parishes vested 
in one person ; and a habit of presenting one 
rector ; till at length all traces of the boundaries 
are lost ; which estate comes by descent to different 
lines of heirs ; and different rectors are presented ; 
one of whom under an idea of title received all the 
tithes, HO getting without broach of faith what 
belonged to the other : — Held : in all such cases, 
the ct. must find some ratio of apportionment ; 
deft, or other pei*son under whom he claims has a 
duty imposed upon liim to keep the subjects 
distinct ; ^ and, therefore, if he cannot point out 
the identical tiling, ho must set out the proportion 
if he knows the quantity ; if there was no sucli 
duty, probably no relief could be given. — G iiiei{»son 
V. Eyiib (1801), 9 Yes. 34 i; 32 E. K. (131, L. C. 

120. Tenant.] — Tt is the duty of the 

tenant to keep the boundaries ; & the ct. will aid 
the revei*sio»i(u* to distinguish iliom ; &, if tliey 
cannot bo distinguished, will give liim as much 
land. — L eeds (Duke)!’. Stiiafford (Earl) (1798), 
4 Yes. 180 ; 31 E. It. 93, L. 0. 

Amwlatum^ : — Consd. Scarlo v. C'ooko (1890). *13 Cli. I). 
r>U». Reid. AHton v. Exclor (1801), 0 Voh. 2S8 ; A.-(». v, 
Stephens (1855). 1 K. & J. 721. Mentd. Godfrey v. Littcl 
(1829), 1 Kush. & M. 59. 

121. .] — There is an obligcation on 

a tenant to preserve boundaries, if he permit 
th(.*.m to be destroyed, so that the landlord’s land 
cannot bo distinguisliod from his, restored 
specifically, to substitute land of equal value. — 


281 

A.-a. V. PULIJSHTON (1813), 2 Ves. & B. 263 ; 
35 E. R. 319, Ij. a. 

••’—Consd. Spike v. narding (1878), 7 Ch. D. 871, 

122. ,] — Whore a tenant of land 

for life or for years or at will has lands of liis own 
adjoining to that wiiich he so holds as tenant, it 
is his duty to keep the boundaruis between them 
clear & distinct, so that at the expiration of the 
tenancy the I'cversioner or remainderman may bo 
able without difficulty to resume possession of 
what belongs to him ; if the person having such 

artial interest neglects this duty, & sulTers the 
ouudarioa to bo confused so that the reversioner 
or remainderman cannot Udl to what lands ho is 
entitled, the Ct. of Ch. will give relief by com- 
pelling the persons who have occasioned the 
(fifficulty to make good out of what may be con- 
sidered to lie in the nature of a common fund, 
that poil-ion of it wliich belongs to another. — A.-C. 
V. Htepiirnh (1855), fi Do G. M. &: C. Ill ; 25 
L. .T. Ch. 888 ; 20 L. T. O. 8. 189 ; 20 J, P. 70 ; 
2 .Jur. N. 8. 51 ; 4 W. K. 191 ; 13 E. U. 1172, L. C. 
Amudidmi.^ : — Reid. Brown v. Wales (1872), L. 11. 15 Eq. 

142 ; Soarlc v. Cooke (1890), 13 Cli. D. 519. 

123. .] — 8P1JCE V. Hardino, No. 

44, antc» 

124. Copyhold tenant.] — Searijs v» Cooke, 

No. 47, auic. 

ScCf further^ 8oct. 1, Sub-sect. 4, A. k B. (a), 
ante ; Copyholds ; Landlord k Tenant. 

Sect. 4.— TREES IN BOUNDARIES. 

See Agriculture, Yol. II., pp. 03 ct seq. 


Part II.- 

T. 1 .—OWNERSHIP. 

125. Evidence of — Stone with inscription built 
Into wall.] — The purcliaser of a bouse in L. having 
taken various obje^ctiuns to the title, the vendor 
filed a bill for specific performance, & obtaineil the 
usual ref(n*(!nce as to title. All the objections taken 
were overruled, but before the certificate had been 
signed the purchaser discovered in a long blank 
wall, which formed one side of the house & fronted 
on a street, a stone with an inscription, dated in 
1770, stating that the wall had been built by and 
belonged to the E. 1. Co., who had thrown the 
adjoining ground into the street. The wall had 
been rebuilt in 1831 by the tenant of the house, k 
the stone set up again ; but in what circumstances 
did not appear. No rent had from tliat time been 
paid to the co., nor any acknowledgment of their 
title given ; but their successors in title, on being 
applied to, claimed the wall as theirs, k the vendor 
obtained a release fi*om them : — Held : the vendor 

PART II. SECT. 1. 

h. KcUkncc of — VuliuiiUm of com- 
misaUnun'.l — In uii action of trespuHU 
for pulling tlown a lino fence between 
pltf.’B &. deft, ’a adjoining promiaoa, it 
appeared that the fence had been 
eroeded by deft,, & was on his own 
land. Pltf. liad got the city comr. to 
value the fence, treating it as a line 
fence, but no bye-law waa proved, the 
proceeding waa wholly cx 29 ., & the 
award was uncertain : — HeUi : this 
clearly could give no right.— B raoo r. 

UOUKIIS (1875), 25 C, P. 150.™ CAN. 

k. Situation — Oinn^rsJiip of 

freehold. ] — The original line fence, being 
wholly on pltf. *8 laud : — liekL : it was 
the property of pltf., the fence being 
regarded as part of the freehold, Sc the 
owncrsldp 01 the freehold dotoruiinlng 


Fences. 


had not a good title whtm the bill was filed, for 
that there was no ground for Jiolding a title to 
hiivc been gained by possession adverse to the 
E. I. Co. — PiiiLLiPSON V. Gibbon (1871), 0 Ch, App. 
428 ; 40 L. J. Ch. 400 ; 21 L. T. 002 ; 35 J. T. 
070 ; 10 W. K. 001, L. JJ. 

Annotatkn : — Mentd. Ibiloii Lighterage Co. v. London 
Graving Dock Co., [1902] 2 Ch. 557. 

Ownership of hedges, banks, k ditches, see ante, 
Owiiei’ship of trees in boundaries, see Agri- 
culture, Yol, II., pp. 03 et seq. 


Sect, 2.— RIGHTS AND UABILITIES OF OWNERS 

AND OCCUPIERS. 

Sub-sect. I. — ^At Common Law. 

A, No LiuhUUy to FcncCt or to Exclude Animals, etc* 
126. Contiguous closes.] — A coimnoner cannot 
bring an action on the case against tJjc owner of a 


line. B., In making Ida aharo, used tlio 
rails of the old fence made liy A. A. 
sued B. in the division ct, for the price 
of ttio rails so used, Sc the judge having 
decided in Ida favour, B. ujfplied for a 
prohibition: — Held: tlio judge had 
jurisdiction. — He Buadhiiaw v . Duitv 
(18(i7), 4 P. K. 50.— CAN, 

n. Morlgaucc. of mljoining land — 
9 Gro. 4, No. 12.] — Noth^o having been 
given under tlie above Act by pltf., to 
J*. tiie owner of an adjoining property, 
mortgaged to deft., i-o erect a dlvidhig 
fence, Sc not complied wlGi, the fciioe 
wuH creeled by pltf. : — /Jeld : J’., tho 
mtgor., was owner within tlio Act, Sc 
deft., although as mtgee. tochnioally 
owner, was not liable. — Rodd v . Camp- 
bell (184U), 1 Leggo, 320.— AUS. 


tho ownoi*Hhip of the fence. Boita r. 
Pk.vk, 11910] 15 W. L. U. 

l. Fence on boundary line.] — On 
tho boundary between two blocks, a 
bank erected a fence. Afterwards the 
bank surrendered tho lands of wldcli 
they were owners in foe to tho Crown, 
Sc all iinprovoinouts thereon: — Held: 
only a moiety of tho fence passed to 
the Crown. — Lands Ministkh v. 
Austiulian .Joint Stix’K Bank (1900), 
21 N. H. W. L. 11. *209.— AUS. 

m. Hails of old fence — Adjoining 
otmera — J uriadiction of comit.] — A., 
intending to nutke a line foneo het.wcen 
Ids land Sc that of B., by udstake made 
the fence on B.*8 land. Afteru'ards, a 
correct line having boon run, it was 
agreed that A. &: B. should each make 
a portion of tho fence on tho correct 
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Boundaries, Fences and Party- Walls. 


Sect. 2. — R'Ujhts and .liahHitica of owners and 
occupiers: Sidi-srd, 1 , 7?. (a) cfc (ft), C, (a) (ft).] 

close contiguous to the common, for not repairing 
his fences, whereby pltf. was afraid to use the 
common, lest his cattle should trespass on deft.’s 
close.-— Smith v, Buhton (1674), 1 Frccm. K. B. 
145 ; 89 E. R. 105. 

127. Adjoining closes.]— Pltf. declared that 

he was possessed of a close adjoining deft.’s, 
that the tenants & occupiers of that close had 
time out of mind made & repaired the fence 
between pltf.’s and deft.’s close, and that for want 
of repair deft.’s cattle came into pltf.’s close, etc. : 
— Held : ttiis was a charge upon deft, against 
common right for the law boujids every man’s 
property, &; is his fence, & this was obliging another 
to make a fence for him ; but pltf. had made 
himself a sulhcient tiile in this declaration by 
showing deft, bound to this charge by prescription. 
— Star v. Hookesbv (1710), 1 Salk. 835 ; 91 E. K. 
295, Ex. Ch. 


Annointiom : — Refd. Hardj^ r. Hollyday (1705), 4 Term Hep. 

(1873). L. U. 8 Q. H. 274. 
Mentd. McMahon v. Lcniinrd (ISTiS). 6 H. L. Cae. 970 ; 
Kills a Loftus Iron Co. (1874), 31 L. T. 483. 


128..——.] — ^AVhere two persons are possessed 
of adjoining closesj neither being under any 
obligation to fence, each must take care tliat 
his cattle do not enl-cr the land of the other. — 
(UuTRciiiix V. Evans (1809), 1 Taunt. 529 ; 127 
E. K. 939. 


Reid. Itk kettH r. Kant & AVrst India Docks 

& Birmiiufhaiii Jimctiori Hy. Co. (1852), 12 C. ]i. 100. 

129. .] — An owner or occupier of lands, 

though bound to take care that his cattle do not 
wander from his own land, & stray upon the land 
of anothei*, is under no legal obligation to put up or 
mmntain a fence so as to prevent the cattle of his 
neighbour straying upon Ids land : such an obliga- 
tion can only be; founded upon a statutory obliga- 
tion, or some agreement or covenant. — H ilton v, 
Ankksson (1872), 27 L. T. 519. 

.] — At common law the owner» of 

adjoining closes are not bound to fence either 
against or for the benefit of each other ; but ifi the 
absence of fences each owner is bound to prevent 
his cattle or other animals fi*om trespassing on his 
neighbour’s premises (per t’uii.). — L awrknck v. 
Jenkins (1873), L. K. « Q. B. 274 ; 42 L. J. Q. B. 
147; 37 J. P. 357; 21 W. R. 577 ; suft no?n, 
Laijren(’e V. Jenkins, 28 L. T. 400. 

•**— Refd. Crowhiii*Ht v, AmrrHlmm Burial Board 
Corry v. G. W. By. Co. (1881), 29 

W, B. (>2.J ; Coaker v. WilUTK;kH, I1911J 2 K. B. 124. 

Mentd. Sncc^by v. L. & Y. By. Co. (1871). L. B. 9 Q. B. 

2(1,1 ; Httlestrap v. Gregory (1895), 43 AV. R. 507, 

See, also. No. 133, post 

, ^ lessee.] — There is no implied 

obligation on part of a lessor to keep up the fences 
of closes whicli he retains in his own hands, 
abutting on land demised to a tenant, so os to 
prevent the tenant’s cattle from straying on to 
them.— E rskine v. Adeane (1873), 8 (h. App. 

750 ; 42 L. J. Ch. 835 ; 29 L. T. 234 ; 21 W. 11. 
802, L. JJ. 

Annotations .-—Mentd. Llanelly By. & Dock Co. v. L. & N. AAL 


By. Co. (1873). 8 Cli. App. 942 ; Crowhurst Aincreham 
Burial Board (1878), 4 Kx. D. ft ; Saner r. Biltou (1878), 
7 Ch. D. 81ft: Carter v. Salmon (1880), 43 L. T. 490; 
Hesoltino v. Simmons, 118921 2 Q. B. ft47 ; Keiinanl f. 
Ashman (1894), 10 T. L. B. 213 ; Klight, v. Provldeat 
Assocn. of Jjondon (189ft), 11 T. L. B. 391 ; Do LoHsaUer. 
Guildford, 11901] 2 K. B. 215 ; Lloyd v. Sturgeon Falla 
Pulp Co. (1901), 85 L. T. 102 J Baily r. British KquitaWo 
Aasce., (1904] 1 Ch. 374 ; Bristol Trams, etc., Can*iago 
(*o. V. Fiat. Motors, 11910] 2 K, B. 831 ; Cheater v. Cater, 
119181 1 K. B. 217. 

See, further, Aoricultitre, Vol. II., Nos. 412- 
416 ; Animals, Vol. II., Nos. 126-134, 173-183. 

jB. Liability to Keep in Animals, etc, 

(a) Animals* 

132. Close adjoining waste of manor.] — If the 

lord of a waste of two hundred acres enfeolT another 
of fifty acres, the feoffee must inclose them, or 
keep his cattle from straying into the residue, & 
so must the lord of the residue. — Anon. (1680), 
3 Dyer, 372 b, pi. 10 4 73 E. H. 835. 

Annotation : — Reid. Flctehcr v. Uy lands (ISGO), L. B. I 
Kxeh. 205. 

133. Adjoining closes.] — If two persons are 
possessed of adjoining closes, neither being under 
any obligation to fence, each must take care that 
his cattle do not enter the land of the other. — ■ 
CiiURciJiLL V. Evans (1809), 1 Taunt. 529 ; 127 
E. R. 939. 

Annotation : — Refd. Bickotts i\ Kast & Wust India Docks & 
Birminghani Junction By. Co. (1852), 12 C. B. 100. 

See, also, No. 130, ante. 

Sec, further, Animals, Vol. II,, Nos. 126-133, 
173-183. 


(ft) Other Things, 

134. Adjoining premises — Escape of sewage.] — 

If a house of ollice is sei)arated from otluT premises 
by a wall, & that wall belongs to the owner of the 
house of oHice, he is of common right bound to 
repair it. 

lie must keep in the filth of his house of ollicc, 
that it may not How in upon damnify his 
neighbour (Holt, C.J.). — Tenant v, Uoldwin 
( 1701), 2 Ld. Raym. 1089 ; Holt, K. H. 500 ; 1 
Salk. 21, 360 ; 0 Mod. Rep. 3U ; 92 E. R. 
222 . 

Annotations: — Consd. BuhhcII v. Slienton (1842), 3 Q. B. 
449. Distd. Smitii v. Kcnric^k (1849), 7 C. B. 51ft. Apld. 
Alston V. Grant (1854), 3 K. ^ B. 128 ; HudgkiiiHou v. 
Elinor (1803), 4 B. & S. 229. Consd. Flotcjhcr v. llylaudu 
(1800), h. B. 1 Kxeli. 205 ; Bosh v. Fedden (1872), 20 
L. T. 900 ; HumpJiricH v. (Jou.wlns (1877), 2 U. P. D. 239 ; 
Snow r. Whitehead (1884), 27 Cli. D. 588 ; Iloliurt v. 
Sontheud-on-Soa Corpn. (190(i), 75 Jj. J. K. B. 305. Refd. 
llider v. SiulUi (1790), 3 Term Hop. 700 ; lllckettH v. East 
&. AA^est India Docks & Binuingham Junction By. Co. 
(1862), 12 C. B. 100 ; B. v. Stephens (1800), 7 B. & S. 710 ; 
AVilson r. Newberry (1871), Ij. B. 7 O. B. 31 ; Crowliiu*Ht 
V. Amershum Burial Board (1878), 4 Ex. D. ft ; Ballard v. 
TomJlusou (1885), 29 Ch. D. 115 ; Grosveuor & AN'est End 
By. & TcrmimiH Hotel Co. t\ Hamilton (1894), 71 L. T. 
302 ; I’ontiug v. Noakes, (1894] 2 (J. B. 281 ; Foster v. 
AVarbiington IJ. D. (J.. 11900J 1 K. B. 018 ; Holgato v. 
Blcuzard, (1917] 1 K. B. 443 ; A.-G. v. Cory (1919), 88 
L, J. Ch. 410. Mentd. Todd v. Flight (1800), 9 C. B. N. S. 
377 ; AVliilc a. Boss (1802), 7 H. & N. 722 ; Ellis v. Man- 
chester Carriage Co. (1870), . »C. P. D. 13 ; AVheeldon v. 
Burrows (1879), 12 Ch. D. 31 ; Smith v. Uaiicook. 11894J 
2 Ch. 377 ; Broomtield v. AViHlanis, [1897] 1 Ch. 002. 

See, further, Negligence ; Nuisance. 


PART IL SECT. 2, SUB-SECT. 1.— 

A. 

o. General rule.] — A land owner 
in this eoiiniry^ must Ivnco against 
c;attlc.— SrAJ’FORi) r. lIvMihK (1838), 
2 Out. Dig. 2785.— CAN. 

P* .] — A municipal coiineil by 

bye-law, iiasscd pursuant to Muni- 
cipal Act, enacted that cert/ain descrip- 
tions of animals & all four-footed 
animals known to be brcachy, should 
not bo allowed to run at largo in the 
township, & provided for fixing the 


lieight of fences. Plt.f.'s cattle strayed 
from tlio highway into the lands of 
deft. AV. whose fences were not of the 
heiglit re<inircd by the liye-law. He 
(iistruined them & tiicy were lin- 
ponndcil ; — //Wd : as the bye-law- did 
not altlrimdlcely aidhorise these cattle 
to run at. large Ijy negatively providing 
t.iiat certain other classes of animals 
should not be allowed to do so, pltf. 
was liable at common law for the 
damage done, irrespective of any 
question as to the height of deft.’s 
fences. — C kowk v. Steeper & Wil- 


liams (1881), 40 U. C. 11. 87.— CAN. 

q. As betuven adjoininff oumers.] 

— As between adjoining owners, if 
there be no fence b(;twoen tliem, each 
is bound to keep his cattle witlnn his 
own boundaries, & if the cattle of one 
trespass upon t lie land of the other, the 
latter may impound them notwdth- 
staudiug the abseueo of a fence. — 
Bui’ohek V, Smith Sc Cromwell (1808), 
5 W. W. & A*B. 223.— AUS. 

See, {jenerally. 
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C. Lands Adjoining Highway, 

(a) General Bide, 

135 . No general obligation.] — Semblc: there is 
no general law imposing the obligation on the 
owner or occupier of lands abutting on a public 
road to keep up the fences. — P oiteu v, Pehhy 
(1859), 23 J. P. 044 ; 7 W. K. 182. 

136 . ,] — There is no duty by the common 

law on the owner or occupier of land adjoining a 
highway to fence the land so as to prevent animals 
fi*om escaping on to the highway. 

A cartJiorse had escaped from an adjacent field 
thi*ough a defective hedge & damaged a person 
passing along the highway : — Held : he had no 
right of action in respect of the damage. — J i^nes v, 
Lee (1911), 106 L- T. 123; 70 J. P. 137; 28 
T. L. K. 92 ; 56 Sol Jo. 125, D. O. 

AntMtaUims: — Refd. EUIh v. Pauyard (Hill), KKJ L. T. 51 : 
Heath’s Ganiffo v. no(lffC.H, 1 11)10] 2 K. II. :{70. 

137 . Escape of cattle — Only incurred If lawfully 
using highway.] — A plea iii bar of an avowry for 
taking cattle damage feasant, that the cattle 
escaped from a public highway int(j the tocm in gno, 
through the defect of ft^.iices, must .show that they 
were passing on the highway wliou tiusy e.scaped ; 
it is not sullicient to state that being in the higliway 
they escaped. — D ovaston v, Payne (1795), 2 
11 y. Pl. 527 ; 126 E. It. 084. 

AnmtUaionfi : — Distd. v. York &. N. Mid. Hy. Co* 

CoMd. HaliJrh & liaxtor v. 
yVost (IBlili), li. T. 5:{1 ; HarriHon i\ Uutlauci, (18U:H 
1 O. 11. 142. Refd. Hickettw v. East, ife West Itulia Docks & 
Hiriniiigliam Jiuictioii Hy. Co. (1S.5‘J), 12 C^. H. IGO ; AI. S. & 

(JS.^H), 14 C. 15. 213; H. p. l»raU 
(1855\ 4 E. 15. HGO ; Ihckinson r. L. A'- N. W. Dv'. C'o. 
(18(5(5), liar. A: Until. 3U0 ; Arnold v. Hollnook (IS73), 42 
J. D. 15, 80. Mentd. Dinvos v. Hawkins (18(50), 8 
C. D. N. S. 818 ; Lawix'iioc r. Hitch (18(58), U. U. 3 Q. 15. 
521 ; JlunKclcy r. Mid. Uy. Co. (18(58), 3 Ch. A|>p. 30(5; 
Mcrccr r. Woodgatc (18(50), L. Jl. 5 Q. 15. 2(1; St. Mary, 
^cwintfton r. Ja<;ol)H (1871), L, U. 7 Q. 15. 47 ; Culiitt v. 
AJaxHO (1873), h. U. 8 C. U. 704 ; Hawkins r. Uiittor, 11802) 
1 Q, 15. (5(58 ; Hicknian p. Alaisey, IIOOOJ 1 g. 13, 752. 

^cc, further, Nos, 157, 158, j^osL 
(6) Exvavations, etc, 

138 . Excavation or opening made before dedica- 
tion.] — W}»(*r(‘ an erection or (‘xoavation exi.sis 
upon land, A th<j land on which it exists, or to 
whicJi it is contiguous, is dedicated to tlie '])ublic 
as a higliway, the dedication must be taken to be 
made to the public He aciHiptcnl by them, subject to 
tJie inconvenience or risk arising from the existing 
slate of things. — Fi.shkr v. Piiowsio, (^ooueu v. 
Walker (1802), 2 P. & S. 770 ; 31 L. .T. Q. H. 212 ; 

6 L. T. 711; 20 J. P. 013 ; 8 Jur. N. S. 1208 ; 121 
E. K. 1258. 

llobbins i\ Jonos (18<33), 15 C. 15. N. H. 
221. Apld. Morocr v. WoodBaio (18flU), L. U. 5 15. 2(5. 

Consd. Arnold v. lloliiruok (1873), 28 L. T. 23. Apld. 
Warner v. Wandsworth District l5oai*d of Works (J889), 

15y(j. Refd. Cuhitfc V. MaxKo (1873), L. U. 8 C. U. 704 ; 
Hainilton r. St. Gcoitfo, Hanover Snuaro (1873), L. ll. y 
g. 15. 42 ; Spieo v. I’eaeook (1875), 3y J. 1*. 581 ; Aluoiv o. 


Lambeth Watonvorks Co. (1886), 17 Q. B. D. 402 : Owen 
(18»4), 58 J. V. 833 ; G. C. By. v. Hewlett, 
A. (J. 511 ; Selby v. Wldlbi-cad, [1017] I K. B. 
736. Mentd. Folkestone Corpii. v. Brockman (1014), 83 
L. J. K. 15. 715. 


139. >-> — ,] — If a liighway is dedicated to the 
public with a dangerous obstruction upon it, such 
as would have been a nuisance if placed upon an 
ancient way, as, a flight of steps, or a projecting 
flap, no action can be maintained against the person 
dedicating it for an injury caused thereby. Nor 
will an action lie against the owner of a house having 
a covered area adjoining a public footway, which 
area was in existence before & at the time of the 
dedication of the highway, & was di;dicated to tlio 
public before the liighway Act, 1835 (c. 50), for 
an injury to an individual from the giving way of 
the covering of the area in consequence of tlio 
wear & tear occasioned by public user. 

In 1830, houses were erected on land adjoining 
a new road constructed at a high level as an 
ai>proach to a new bridge across the Hiames. 
Pot ween these houses & this road was a space 
which was covered over as a means of access to 
the houses, by a fljiggirig in which wen^ gratings 
to let light <S:. air to the lower part of tln^ buildings, 
which formed sciparate timements, tfu? entrance to 
wliich was ujion tlio lower level at the rear. The 
space so (*overed had become, by dedication prior 
to liighway Act, 1835, a part of the public footway, 
&> was used as such by the public. In 1802, in 
consequence of a large number of persons congre- 
gating upon the spot, the flagging & gi*ating in 
front of one of the house^s, having become weakened 
by iisei*, gave way, He several pei'sons were pre- 
cipitated into the area below, a depth of about 
thirty feet, A: ora? of them was killed. In an action 
by tlui widow of d(‘ceas(!d, under Fatal Accidents 
Act, 18'1() (c. 93) ; {}) therc^ being in the 

circumstances no lc*gal liability on the part of the 
lessee of the hous(‘s to keep the surface of this 
way in repair, the action was not maintainable, the 
gulf at the side of the causeway being the result 
of the road bi*irig raised by the mak(Ts of it, not 
by the land at the side bt'iiig excavated by the 
proprietors of it.- -Kohbins v, Jones (1863), 15 
E. P. N. S. 221 ; 3 New Pep. 85 ; 33 L. J. E. P. 1 ; 
9 L. T. 523 ; 10 Jur. N. 8. 239 ; 12 W. P. 218 ; 143 
E. P. 768. 

An injtat ix) n N Consd, Guutrc^t. v. Kffcrl^m (18(57), L. U. 2 

(.\ 1’, 371 ; Silverton r. Aiarriotl (1888), 51) L. T. 61 ; 
Cavalier /?. J’opo, |D)()6J A. C. 428 ; lloriidgo r. Alakiiisoii 
(11)15), 81 L. J. K. B. 121)4. Mentd. Hamillou y. St. 
Gcoi’ge, Hanover Square (1873), L. H. 9 g. 15. 42 ; Lane 
r. Cox (18»(>), 6(5 L. J. g. 15. 193 ; Byall r. Kklwell, (1911J 
3 K. B. 135 ; Dolmoii v. Horaley, [1915] 1 K. B. 631. 

140. Ancient ditch by highway.] — Eomrs. of 
8cwei*s used for the purpose of their sewerage an 
ancient tidal ditch which ran along the skhi of a 
public highway : — IJe/d : the comrs. were under no 
obligation to fence the sewer, so as ix) protect 
persons frequenting the highway. — Cornwell v. 
Mjctropolitan Comrs. op Sewers (1855), 10 


PART II. SECT. 2, SUB-SECT. 1.— 

C (a). 

135 I. No general ohligntwn .] — - 
Though there is no duty upon the 
owner of land to fence between his 
land & a public higliway, yet.. If he 
does not fence, he is not entitled Ui 
Impound cattle trospaHHing from such 
highway, until tlieir owner lias had a 
reasonable time for driving t hem off. — 
Butcukr V . Smith ACromu ku. (1868), 
6 W. W. & A'B. 223.— AUS. 

r. f^altlc running at InrgeA — 

In Nova Seotia it la not lawful to aulTor 
cattle to run at large upon the public 
highway, tho common law rule not 
being affected by the provincial Acts 


In respect of fences. — D u’Kik v, 
Gordon (1906), 39 N, S. R. 311.— CAN. 

s. A — lleld: (1) by 

eornmon law. If cattle stray from tho 
high road into tlio laud of anotlior ii: do 
duniugo tlierc, the oiviicr is responsible 
liTespectivo of any question of fencing ; 
(2) by statute law, such Is also the laiv 
unless varied by bve-law. — (TtowH v. 
Stkicpkr & Williams (1881), 46 

U. U. K. 87.— CAN. 


PART 11. SECT. 2, SUB-SECT. l.~ 

C (b). 

a. Burn by highutay .] — A child when 
playing in part of a street which 


W’liH no longer used for traffic, hut, was 
greatly resorted to by children iu the 
neighhonrhood. wan drowiicd. by falling 
into a burn, which ran alongside that 
part of tlie street. ’J'he burn which 
WHS not fenced, was generally not more 
than six inchos deep, but was 
0 (;casiona 1 ]y, as it was at the time of 
the oeeidcut. Hooded, when it became 
dangeitnis t o childivn //eZr/ ; dofts. 
wore liable in damages for leaving the 
burn iinfcuccd. — Gnf. 80 N c. Glashow 
J kiLICK Gomus. (1893), 21) 11. (Ct. of 
Scbs.) 406.— SCOT. 

b. .] — Barutk V , Kilsyth 

Comrs. (1898), 1 F. (Ct, of Sesa.) 
194.— SCOT. 
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8ecL 2 . — Bights and liahHities of owners atid 
oc cupiers: 8ub-‘Srci. 1 , C, (6), ] 

ExchT771 ; 24 l7t 7 oTs.'^id ; 19 J. P. 313 ; 3 
C. L. K. 417 ; 156 E. R. 652. 

Annotation : — FoUd. Fisher v, Prowsc, Cooper v. Walker 
(18(i2), 2 B. &S. 77U. 

141. Excavation made after dedication — Liabi- 
lity of maker — Statutory obligation to fence upon 
third person.] — If an excavation lia« been iriade so 
near to a highway since its dedication & adoption 
as to cn?at43 or increase danger to the public, an 
accident happens thereby, the person making tlie 
excavation is not absolved from liability by i*eason 
that a statutory obligation to f(*nce ilie highway 
is imposed upon other parties, who have neglected 
to do so. — W ettou v. Eunk (1864), 4 F. & F. 298, 
N. P. 

142. House area — Occupier liable.] — It is 

iinivci’sally tlic duly of the occupier of a house 
having an a!*ea fronting a public street so to fence 
it as to make it safe to passengers ; it is no defence 
to an action against him for negl(‘cting to do so, 
whei’e pltf. fell down into the area A: was hurt, that 
when lie took possession of the house, & as long 
back as could be; remembered, the area was in the 
same open static as when the accident happened. — 
Coupland r. Uaudincuiam (1813), 3 Camp. 308, 
M. P. 

AnnoUdUms : — Consd. BanicH v. Ward (18r>0), 9 0. B. 

Expld. Cormvull v. Metropolitan Sowci*s Coini*H. (18r»5), 10 
FiXeh. 771 ; FiNlier e. Prowsc, Cooper v. Walker (1802), 
ai L. J. Q. B. 212. Refd. A.-Cl. r. Hoc, [1915] 1 Ch. 235. 

143. Pleading.] — A., being posse.ssod 
of laud abutting on a x^tiblic footway, in the coui’se 
of building a house on the land, excavated an area, 
wliich, by the negligence of Ins workpeople, was 
left unfenced, so that B., who was lawfully passing 
along tlie way, the night being dark, without any 
negligence or default of her own, fell into the area 
& was killed : — Held: A. was liable, under Fatal 
Accidents Act, 1846 (c, 03), to an action by the 
husband, as administrator, for tlie benefit of 
himself & 13. ’s infant children. 

The declaration alleged that deft, was possessed 
of a messuage, with the apinirtenances, near to a 
common & public footway, A; that, in fixuit of & 
befoi’e the messuage, & parcel of the appurtenances 
thci*oof, & close to, & by the side of. the footway, & 
abutting upon, A; opening into, the same, there 
then was a large hole, vault, oi* area, which hole, 
vault, or ai*ea, deft., by reason of the possession of 
the messuage, with tlie appurtenances, before & at 
tlie time when, etc., ought to have so sulliciently 
guarded & fenced as to prevent injury to pci*sons 
lawfully passing in along the footway ; — Held : 
the duty of deft, to fence the area was properly 
alleged. — B arnes r. Ward (1850), 0 C. B. 392 ; 
19 L. J. C. P. 195 ; 34 Jur. 334 ; 137 E. R. 945. 
Annotations : — Expld. Hickolt« v. Fawi & West India Docks 
& Birmingham Junction Hy. Co. (1852), 15) L. T. O. S. i 01) ; 
Wallis V. M. S. & L. Hy. Co. (1853), 22 L. T. O. S. 280. 
Disid* Cornwell v. Metropolitan Sewers Coinrs. (1855), JO 
Exch. 77 J. Ebrold. Cornman r. Eastern Countie« Hy. Co. 
(1859). 29 L. J. Ex. 94. Apprvd. Hardeakdlc v. South 
Yorkriliire Ity. & Hiver j)nn Co. (1855)). 1 H. & N. 07. 
Expld. Iloiinsell v. Smyth (18«()). 7 C. B. N. S. 731. Consd. 
Fisnor v, Prowse, Cooper t?. Walker (1802), 2 B. & S. 770. 
Expld. Hobhins v. Jones (1803), 15 C. B. N. S. 221. Apprvd. 
Re Willittinfl v. Oroucott (1863), 4 B. & S. 149. Gonsd. 
3i. V. Dant (1805), 10 Cox, C. C. 102. Expld. Tarry v, 
Ashton (1870), 1 Q. B. D. 314 ; Miirloy v. Grove (1882), 46 
J. P. 360. Consd. Wright v. Mid. Hy. Co. (1884), 51 L. T. 
6.39. Folld. Silverfou v. Marriot.t (1888), 59 U. T. 01. 
Refd. Aniell v. h. & N. W. Hy. Co. (1852), 12 (\ B. 097 ; 
Corby v. Hill (1858), 4 C. B. N. S. 550 ; Alarfell v. South 
Wales Hy. Co. (1800), 29 L. J. C. P. 315 ; Biuks r. South 
Yorkshire Hy. & Hiver Dun Co, (1802), ,3 B. & S. 244 ; 
Witherley r. Hogont’s CJanal Co. a802), 12 C. B. N. S. 2 ; 
Hadley v. Taylor (1865), h. R. 1 C. P. 53 ; Orr Ewing v. 
Colqnhoun (1877), 2 App. Cas. 839 ; Pearson v. Cox (1877), 

2 C. P. D. 369 ; Owen v. De Wlnton (1894), 68 J. P. 833 ; 
Pouting V. Noakes, [1894] 2 Q, B. 281 : A.-G. v. Hoo (1914), 


84 L. J. Oil. 322 ; Crane i). South Suburban Oas Co., 

[1916] 1 K. B. 33. Mentd. Ohrby v, Hyde Coinrs. (1864), 

10 Jur. N. S. 1048 ; Stansfcld v. Bolling (1870), 22 L. T. 

799 ; Batimrst Borough v. Maephorson (1879), 4 App. Cae. 

250 ; Lowery v. Walker, [1909] 2 K. B. 433. 

144 , .] — Defts., owners of a house & 

premises, demised them on Apr. 1, 1853, to M. for 
thirty years, at a rent payable quaiierly, with a 
right of re-entry if the rent should at any time be 
in arrear more than fifteen days. M. occupied 
the lh‘st-floor himself for some time, & let out 
the rest of t.hc liouse to separate weekly lodgers, 
eacli of whom had a right to draw water from a 
tank in the area, & to use the area for the purpose 
of doing so. In March, M. let the fii’st-floor to T., 
a weekly lodger, &> then ceased to reside in the 
house, never paying the nuartor’s rent due^ at 
ljady-I.)ay, 1858, or at the Midsummer following, 

both were still in arrear at the time the action 
was bi*oiight. T. had the same privilege of using 
the area & tank as the otlier lodgers. In July, 
M. became insolvent, & about July 25 he gave up 
the lease to the official assignee, & was discharged 
upon tiic 30th. In the same month, defts. gave 
notice to the lodgers that the i*ent must be paid to 
them, & two of the lodgei*s did so pay the rent. 
TTpon Aug. 4, pltf. suffered an injury by falling 
through a grating in an area belonging to the 
house, & being part of the premises so let with tlie 
house. On or about Aug. 7, a few days after the 
accident to pltf., T., the tenant of the first-floor, 
received a notice from the insi:)ector of nuisances 
to 1 ‘opair the grating in front of the house. This 
notice was immediately liandcd by liim to defts., & 
they repaired the grating. In Nov., defts. called 
upon the assignees to elect whether they would 
t.ake the lease or not, & upon their refusal to take 
it, defts. took possession of it>, & of the house Ac 
premises. It was admitted that the injury to pltf. 
was occasioned by the negligence of some poison or 
pei’sons in not keeping the grating in riqiair : — 
Jlcld : there Wixs no evidence to go to tlie jury that 
defts. before l-lic time of the accident had avoided 
tlie lease & entered into possi^ssion of tlie prt?niises, 
tk had thus become answerable for the negligence 
by whieli pltf. was injured. — Bisiiue Bedford 
(U i.VRiTY Trustees (i859), 1 E. & E. 714; 29 
L. .1. Q. B. 53 ; 1 J.. T. 214 ; 6 Jur. N. S. 220 ; 
8 W. R. 115 ; 120 E. R. 1078, Ex. Cli. 

145. Broken railing — No notice of 

breakage.] — Deft, was the owner in possession of a 
vacant houses in a street, with an area which 
adjoined the highway. One of the rails of the area 
railings had been brokiRi away by boys playing 
footbjill in the street, A: corusoquently, a gap had 
been created in the railings. Pltf., a child, got 
tlii’oiigh this gap from tlie street-, Ac w;is clambering 
along inside the railings, wh(*u he fell into the area, 
& sustained injuries through the fall. In an action 
brought on his behalf to recover damages from 
deft, in respect of Jiis injuries, the jury found, hi 
answer to questions left to Ihem (hat the o)*ea was, 
when the accident happened, a nuisa-nce, but that 
d<*ft. did not know, at the linie of the accident, 
that the rail had been removed, that such a time 
had not elapsed after its i*emoval that he would have 
known of it at the time of the accident, if ho had 
used reasonable care, A: that he liad used reasonable 
care to prevent the in*omiscs from becoming 
dangerous to iiei'sons using the highway : — Held : 

(I ) upon the findings, deft-, was not liable in respect 
of iiie nuisance created upon his pi'oniises by the 
action of trespassers ; (2) the nuisance could not 
be regarded as the cause of pltf.'s injuries, inasmuch 
as he did not fall through the gap in the railings 
wliilc using the highway, but got through the gap 
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in order to clamber along inside the railings. — 
Barker v. Herbert, [1911] 2 K. B. 033 ; 80 
L. J. K. B. 1329 ; 105 L. T. 349 ; 75 J. P. 481 ; 27 
T. L. R. 488 ; 9 L. G. R. 1083, 0. A. 

Anrwtaiions : — Distd, HorrJtlflro r. Makinson (1915). 84 

L. J. K. B. 1294. Re!d. Latham v. JohnBon, [1913] 1 

K. B. 398. 

146. Open cellar.] — Deft, occupied a cellar 
where workmen of his were engaged in scene- 
painting. The area over the cellar was open, & 
there was a prot»ecting bar round tlie opening. A 
little girl was leaning against the rail looking down 
into the cellar, watching the men at their work, 
when it gave way, ^ she fell down into Ihe area & 
WAS severely injured. The Judge held there was 
no case against deft, ns the child was not, when she 
fell, using the highway, & had no right to lean 
against the bar : — I/M : there was evidence of 
negligence which ought to have gone io the jury, 
& tliero must bo a new trial. — J kwson v, Gatti 
(1880), 2T. J.. R. 441,0. A. 

Annotniiorls : — Consd. Harrold v. Watney, [1808] 2 Q. B. 

320; Barker v. Herbert, [191 1 J 2 K. B, (533. Reid. 

Cooke V. Mid. (3. W. By. of Ireland, [1909] A. C. 229 ; 

Latham r. Johnson, [1913] 1 K. B. 398. 

Sec, alsOy No. 152, 'jfiosL 

147. Hoist hole — Close to highway — Occupa- 
tion.] — Pltf. in pa.ssing along a liighway at night, 
fell into a lioist-holo, wliicli wa.s witliin fourt€»en 
inches of the public way A unfenced. The hole 
formed part of an unftnislied warehouse, onc^ floor of 
which d(?n>s. were ])(n‘mitted to occupy whilst a 
lease w\aH in course of preparation, tlie ai^orture 
was used by defis. in raising goods from the base- 
ment to an iipj)er floor 7/c/rf ; (lefts, had a 
suflicient occupation of the pr(?mises to cast upon 
them the duty of protecting the hoist-hole. — 
Hadley v. Tayi.oh (1S()5), L. It. 1 0. I*. 53 ; 13 
iu T. 3(i8 ; 11 .lur. N. S. 979 ; 14 W. R. 59. 
ylMW/j/fl/jon Distd. Tarry r. Ashton (1870), 1 Q.B.Ti. 314. 

148. Disused quarry — Occupier liable — Though 
made before he came in.] — I.)eft. owned tS: ocnipicKl 
land, being a worked-out quarry, immediately 
adjoining a public liighway vested in an urban 
district council A repairable by the inhabitants at 
large. A prior owner of tlie land had, in 3805, 
made th(^ excavation in order to quarry for lime- 
stone, A unt.il then Ukj surfaces of tlie lyiad A the 
land liad been on t.he same lcv(4. J^ie excava.tion 
being a source of danger A obstruction to‘pej*sorLS 
using t he road, the excavator, to protc'ct them A: the 
road, built, alongside the road a wall, t.he bottom of 
which ]H?Htod on a l(*(lgo of limestone left ungotten 
for the purpose A seiwed as a ret-aining wall for 
the subsoil of tlie road A as a fence wall above its 
surface. In Fi^b., 1913, part of the wall collapsed 
A fell int o the quany, A in consequence a cori.sidor- 
ablc part of the subsoil of the itiad A of its surface 
fell in also, the road thus becoming impassable, a 
source of dangi'r to persons attempt ing to use it, A 
a nuisance, liable under Quarry (F(*ncing) Act, 


1887 (c. 19), s. 3, to be dealt with summarily under 
Public. Health Act, 1875 (c. 55): — Held: there 
was a common law obligation on the possessor of 
the excavation to keep it fenced off whether it 
was made before or after his possession began, A 
whether he was or was not liable to his landlord, if 
any.- -A.-G. r. Roe, [1915] 1 Ch. 235 84 L. J. Ch. 

322 ; 112 L. T. 581 ; 79 J. P. 203 13 L. G. R. 

333. 

149. Opening left by highway authority — 
Occupier not liable.] — On premises adjoining a 
highway, which were the proptiii.y of A occupied 
by deft., there was a coal shoot formed by an 
opening at the bot4.om of the wall of the house, 
abutting on the pavement, which was part, of the 
highway. Jii 1001 the local liighw'ay authority, 
acting under the pifivlsions of the Private Street 
Works Act, 3892 (c. 57), raised the level of the 
pavement, A to preserve access to the coal shoot, 
left an opening in the pavement. This condition 
of t.he pavement remained until Oct. 1914, when 
pltf., in passing along the pavement, put her foot 
into the hole, A sulTered personal injuries, for 
which she brought her action against deft. : — 
Held : the action failed, inasmuch as, where a 
nuisance is ci’eated by a liighway authority on a 
highway under their control, the owner or o(!oupier 
of the land adjoining the highway is not liable for 
an accident caused by the nuisance. — Horridoe v, 
Makinson (1915), 84 L. J. K. B. 1204 ; 113 L. T. 
498 ; 79 J. P. 484 ; 31 T. L. R. 389 ; 13 \u G. R. 
8()8, D. O. 

150. Evidence of dedication.] — Tn an action 
on the case for an injury resulting to pltf. from 
falling down an unprotected area, the declaration 
stated, that deft, w^as possessed of the promises, 
A that they were adjoining “ a certain common 
A public street A liighway.” Deft., had agreed 
wit.h tlie owner of the premises, two carcasses of 
lioiises, to finish one of them, for doing which he 
was to liave the otlier, A workmen employed by 
him were then actually at work upon tJiem ; but 
it di(l not appear that any conveyance had been 
made to him. Uie street in question, which liad 
been fonning for six yea.i*s, A led from a public 
street to a new road across fields, over which the 
way had been publicly used for live or six years,' 
w%*is unfinished, one half only being lighted, the 
other n(‘itiier liglited nor paved ; but tiie inhabi- 
tants had paid the higliway A paving rates : - Held : 
tills was suflicient evidence to go to a. jury of a 
possession in deft., A of a dedication of th(‘ street 
to the public. — Jarvis r. Dean (1820), 3 Bing. 
447 ; 11 Moore, 0. P. 351 ; 4 Ja J. O. S. C, P. 14t ; 
130 E. R. 585. 

A 7 i»oiat iovs : —Oonsd* Bames r. Ward (1850), 9 (7. B. 392 ; 

Fislioi* V. l*ro\\Kf, CJooper r. Walker (1802 1, 2 B. S. 770. 

151. No evidence of dedication.! — In an action 
for an injury to the wife of pltf. tlirougJi the 
negligence of deft, in leaving an open vault or 


1481. IHAHSfd pit.] — Applt. had 

(Required rigJit to uu OHtate in ivJdeli 
tluiro was a pit not tlien in use, & wliich 
had remained so, uncovered & un- 
fonoed, for many years pKnioiis to his 
purchase, bltualed at the side of a 
ublic road. A passenger on luirse- 
ack having on a dark night deviated 
from the path, & falion into the pit, : — 
Held : api>lt., as owner of the land in 
whieh tlie pit was, was liaiile for not. 
fencing t he pit. — C* a pell v . Black 
(1812), 5 Fat. App. 5C7.--SCOT. 

148 ii. .h—Pltfs. alleged that at. 

a public roup tliey hired a pasture Held 
for the curi*ont year, in wliich to graze 
a number of liorscs ; tliatahout twenty 

? 'ard8 fi’om their park was an old 
ronstone pit situated within less than 
a yard of a turnpike road without any 


fence citJuu* surrounding t he moutli of 
tlie pit or betwixt the road A the pit ; 
that one of their horses was found 
killed by falling into tlie pit. The 
defen(»e was tlidt the tenant of the 
minerals &. not iiie proprietor was the 
person responsible for the neglect, to 
fence ; — Held : tlie proprietor was 
primarily liable.- — M a«’K r. Allen A 
SnvirsoN (1832), 28 Foe. Coll, 2t52. — 
SCOT. 

e. Deposit of huiUlino materials — 
Pond rendered danuermis.y- ^ o an action 
for damages on account of the ilealh of 
a cliild seven years of age, pltf. avem*<l 
that deft, was engaged in building 
operations adjoining a public street ; 
that the street on one side was 
separated from a mill pond ten ft^t 
deep by a stone wall eight feet high ; 


that deft, deposited a huge heap of 
building materials tUosc to this wall A 
reaching to within thirty inches from 
its top ; tiiat. the child, while playing 
with other child icn on the top of tills 
heap, fell over tlie wall into the pond 
A was drowned ; that deft,, in heaping 
up I ho material close to tiie wall made 
tlie pond a pvactically unprotected 
source of danger to tlie public ; that 
ho knew tliat cldldrcn wei'o in the 
liahit of playing on tlie top of the heap ; 
A tliat in depositing the heap A falling 
to take precautions for the safety of 
children playing on it, deft, was guilty 
of gross negligcn<*e, in consequence of 
which the chiltl lost Ita life iicW .* 

K 'lr.’s averments wci-o irrelevant.— 
onsnuRiJii r. Hhka(’H (1900), 3 

F. (Ct. of 8ess.) 208,— SCOT. 



286 Boundaries, Fences and Party-Walls. 


Sect 2 . — Rights and Hah^ities of oimers and 
occupiers: 

cellar on his own premises unfenced, whereby she 
fell in & was injured, it was proved that many 
persons were in the habit of going across the spot 
whore the vault was, for the pui'i)ose of making a 
shoi*t cut from a sij’eet to the main i*oad, by avoiding 
an angle, but that the owner of the premises, as 
often as he saw them, turned them back : — Held : 
there was no evidence for the jury of a “ public 
way.*’ — Stone r. .Tackron (1855), ift C. B. 199; 
19 .T. P. 313 ; 139 E. B . 732. 

Annotation : — Distd. Corl)y r. Hill (1858), 4 C. H. N. S. 55fi. 

Statutory liability, see Nos. 199 et ^mst, 

Sce^ further, Nos. 157, 158, post. 

See, generally, IIioitways, Strket.s, Bridges ; 

3 ; ' Nuisance. 

(r) Fences. 

162. Property abutting on highway — Projecting 
wall.] — When> property abutting on a highway 
becomes through the wrongful act of strangers a 
nuisance to the jmblic lawfully using the highway, 
the owncu* of sucli pioperiy has a duly cast upon 
him from iho moment he becomes aware of the 
danger to take steps to prevent his pr<iperty 
becoming a source of injury to the public. — 
SiLVERTON V, Mauuio'J'T (1888), 59 1j. T. 91 ; 52 
J. P. 077, l>. C. 

Annotathm c- Retd. LcieeKtor TTrban Authority r. Holland 

(1888), 52 J. P. 788. 

See, alao. Nos. 145, 140, ante, 

153. Barbed wire fence.] — Pltf. was walking 
along a foot path one side of wliich was bounded by 
a stone wall, k tlie other side by a barbed wir<‘ fence 
dividing the road from deft.’s Oeld. As pltf. was 
turning the corner, the inacint-osh coat which he 
was wearing at the time was caught by a gust of 
wind k thrown against the barbed wire, the result 
being tliat it was considerably damaged. Damage 
had occurred to pltf.’s clotiuiig on another occasion 
on the same i)ath, k Ids udfe liad also torn her glove 
by the fence on another occasion. It was con- 
tended that tlie fence was at the piesent day an 
ordinary one ; tlmt it wiis not dangerous in the 
sense of any decision of t4ie cts, ; that pltf. had 
ample notice of the nature of the fence ; k that 
pltf, having sucli notice, had not used ordinary care 
in pas.sing round the corner v- —Held : the fence, 
so constructed k jdaced, was dangerous to the 
public using the path k a nuisan<?e, k pltf. was 
entitled to recover, unh*ss he Jiad been guilty of 
cont»ributc)ry !\egligence in not taking, after notice 
of the existence k nature of t-lie fenc<;, due care. — 
Htkwaht i\ WuiGiTT (1893), ,57 J. P. 137 ; affd, 

9 T. 1.. K. 480, I). 0. 

164. Spikes on low wall.] — At the trial of an 
action in the county ct, to recover damages for 
pei’sonal injury, pltf., a child of between five k six 
years of age, was not called as a witness, but 
evidence was given that defts. liad erected in a 
recess in premises belonging to tliem a wall eighteen 
inches high, with iron spikes four k a half inches 


long upon the top, immediately abutting upon a 
highway, k that pltf. was found near thereto with 
her arm bleeding from a recent injury which might 
have been caused by the spikes. On this evidence 
the jury found that the spikes were a nuisance, 
that tlie injury w*is caused by them, k that there? 
Wfis no contributory negligence on the part of 
pltf. : — Held : 0101*0 was evidence to go to the 
jury that the injury was caused by the spikes to 
pltf. whilst properly using the highway. — Fenna 
V. Clare k Co., [1895] I Q. B. 199 ; 64 L. J. Q. B. 
238 ; 11 T. L. li. 115; 15 B. 220, 1). C. 

166. I^efective fence.] — Deft, was the owner of 
a fence abutting on a highway.* Pltf., a cliild of 
four years of age, attracted by some boys at play 
on the other side of the fence, put his foot on it, k 
it fell on k injured him. In an action for damages 
for the injuries so sustained, the jury found tliat 
tlie fence was very defective, but actually fell 
through pltf. standing wholly or partly on it, 
though not for the purpose of climbing over : — 
Held : the defective fence being a nuisance, k the 
cause of the injuries to pltf., deft-, was liable. — 
Harrot.d V. Watney, [1898] 2 Q. B. 320; 67 
D. .T. Q. B. 771 ; 78 L. T. 788 ; 46 W. B. 642 ; 
14 T. L. 11. 486 ; 42 Sol. Jo. (J()9, 0. A. 

Annotations : — Enid. McDowall r. G. W. Ry. (!o., [100.31 

2 K. B. 331. Consd. Barker r. Herbert, 110111 *2 K. B. 

«33 ; Latham v. .lohnson, 1101 3J 1 K. B. 308. Refd. 

GlIeM r. L. C\( \ (1003), 68 J. P. 10 ; Hardy r. C. 1^. Ry. Co.. 

[10201 3 K. B. 450. 

See, also. No. 1 69, post. 

156. Door opening outwards into street.] — 

In an action of damages against the corpn. of E. 
k against the owners of a tenement in the city, 
the pursuer averred that while ho was proceeding 
along a street which adjoined the garden wall of 
the tenement a door in the? wall siitldenly opened 
outwards on to the street k struck him on the 
face, causing him serious injuries ; that the door 
as constructed formed an obstruction to tlie street ; 
k that it constiluted a grave danger to the public, 
k a danger which was obvious to tiie def(*udei*s. 
He averred fault against the ownei-s for having 
on their premises a door of this dangerous con- 
struction : — Held : tlie pursuer had not stated a 
relevant- case against the owners, because having a 
door opening outwards upon a str(‘et did not 
per se infer negligence on tlieir part, — Evans v. 
Edinburgh Dori»n., [1916 1 2 A. C. 45; 85 

L. J, P. C. 200 ; J14 L. T. 911 ; 32 T. L. 11. 396, 

n. L. 

See, generally. Highways, S'prerts, k Bridges ; 
Negligence ; Nuisance. 

D. Lands near Highimys. 

157. Person straying from path.] — The owner 
or occupier of land, along which tliore is a right of 
way, leaving unprotected an excavation or reservoir 
of water, is not liable for the injury or death of a 
pei*son falling int^ it in th'^ dark, in conseiiueneo 
of his straying out of the way by mistake. When 
an excavation is made at some distance h’om tlie 


PART II. SECT. 2, SUB-SECT. 1.— 

C (c). 

153 i. Bathed irire fence.] — Deft, was 
allefrcd te have placed a fence com- 
pnsied in whole or In part of four barlied 
wli'ca on the dividing line between bin 
property & a public road. 'I’he feneo 
was on the level of the road & in no way 
Hcparai-t'd therefrom . Deft, pleaded that 
between the fenee & the road there woh 
an iiderveuinfc Hpoce or verge of about- 
three feet whlrli waw Ids property > - 
If eld : the fence was a Houree of danger 
to perfloiiB lawfully trav^elling along 
the road, including horses, cattle & 


Hlieep, & must be removed. — E 1 . 01 N 
( Bounty Road TarsTKKS v. Innks 
(1886), 14 R. (Ct. of SCHH.) 48.-— SCOT. 

153 ii. .h—TJeld : a fence of 

barbed wire placed uiongsicle a public 
road or footpath Is a piihlie niiisaneo. — 
CoLLK.v r. Ellis (1803). 28 I. L. T. 8. — 

IR. 


PART II. SECT. 2, SUB-SECT. l.—D. 

167 i. Persim straying from path — 
Vanyertats slope .] — A member of tlie 
public, In proceeding along a public 
road on a dark night, strayed on to a 


private road which, leading without a 
gate fi'om the hlgli road, ran alongside 
it, was iinfenced, & rose gradually to 
a higher level. At a point fifty feet 
from the entrance he fell over the slope, 
Rustiiinlng injuries from which he died. 
J n an action by docoasod ’s represonl-atl vo 
against tJie owners of the prlvaf-o road ; 
— Held : the place where the accident 
happened was not in immediate prox- 
imity to the Idghway & the action was 
Irrelevant.— Mklvillk v. Uknpufav- 
SUTRK (JOUNTY (-JOUNCIL ( 1910), 57 
He. L. K. 68.— SCOT. 

157 ii, Disused quarry.] — Held 
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way, & the person falling into it would be a tree- 
passer upon defts.’ land before he reached it, 
defte. would not be liable. The true test of legal 
liability is, whether the excavation be substantially 
adjoining the way. — IIari)CASTt.e v. Houth York- 
shire Ky. & River Dun Oo. (1859), 4 IT. & N. 
67 ; 28 L. J. Ex. 139 ; 32 L. T. O. S. 297 ; 23 
J. P. 183 ; 5 Jur. N. S. 160 ; 7 W. R. 326 ; 157 
B. R. 761. 


j4nnotaiion3 : — Consd. Blnkfl v. South Yorkshire Ry. & River 
Dun C^o. (1862), 3 B. & S. 244. Befd. Hoiinsell v. Smyth 
(1860), 7 C. B. N. S. 731 ; Bolch v. Smith (1862), 10 W. H. 
387 ; H. V. Dant (1805), I^e. & Ou. 667 ; I’earson v. Cox 
(1877), 2 C. P. I). 36!) ; Latham v. Johnson (1912), 82 
L. J. K. B. 258. 

SeCy further. Sub-sect. 1, C., ante; No. 159, post. 

168. .] — A declaration alleged that defis. 

were seised in fee of waste land, &, before the 
grievance alleged, a quarry had been opened on 
the land, which was worked by leave of defts., who 
received a royalty ; that the waste was open to 
tlie public, all persons having occasion to cross 
it liad been used to cross it with a licence of the 
owners ; that the quarry was situate near to & 
between two public highways leading over the 
waste, & was dangerous to persons who might 
accidentally deviate, or have occasion to cross the 
wasU*, for the purpose of crossing from one road 
to the other ; that defts., well knowing the 
premises, left the quarry unfenced, & pltf., having 
occasion at nigld. t/O cross the waste t-o get from 
one of the roads into the other, & not being aware 
of t/ho existefice of the quarry, hdl into it was 
injured : — Held : the declaration disclosed no 
cause of action. — Hovtnsioll v. Smyth (1860), 
7 C. H. N. S. 731 ; 29 L. .T. C. P. 203 ; 1 h. T. 410 ; 
6 Jur, N. 8. 897 ; 8 W. R. 277 ; 141 E. R. 1003. 
yimioiafitms -Apld. Bolcli V. 8mit.li (1862), 7 H, & N. 736. 
Consd. Hinks r. Sontli Yorkshire By. & Hivtjr Dun Co. 
(1862), 3 B. it S. 24 I ; GalUurhor v. llumpliery (1862), 27 
,T. 1*. 5 ; lie William.s r. (Irourott (lSt53), 4 B. it S. 14!». 
Refd. Witlierley v. BckoiiCh (’unul Co. (1862), 12 C. B. N, S. 
2 ; Bobbins r. Jones (1863), 33 L. J. C’. P. 1 ; B. r. Dant 
(1865), Lc. it Cu. 507 ; Indernmiir v. Dames (1866), 
L. B. 1 C. P. 274 : Lowery v. Walker. |1»10] 1 K. B. 173 ; 
Lat.bam v. Johnson, 1 191 3 1 1 K. B. 3})8 ; Crane r. South 
Subiirhaii (his C’o., |l!)16J 1 K. B. 33. Mentd. Pickard v. 
Smith (1861), 4 L. T. 470. 

159. Must be dangerous to user of road.] — 

The owner of land adjoining a public road is under 
no obligation to fence excavations in liis. land 
unless they arc so near to the road as to bo danger- 


ous to persons lawfully using it. — ^B inks v . South 
Yorkrihre Ry. & River Dun Co. (1862), 3 
B. & 8. 244 ; 32 L. J. Q. B. 26 ; 122 E. R. 92 ; 
sub nom . BiNcnes v . South Yorkshire Ry. & 
River Dun Co., 1 New Rep, 50 ; 7 L. T. 350 ; 27 
J. P. 180 ; 11 W. R. m. 

Amwtatimis : -Retd. Hadley v. Taylor (1865), L. U. 1 C. P. 
A*n5 ^ • Dowery v. Walker, 

Latham v. Johnson, [1913] 1 

x3« ii5vO« 


See, further. Sub-sect. 1, C., & No. 157, ante. 

160. Railings of steps leading to house.] — 

Pltf., a boy of four years, accompanied his sister, 
who was going on business to deft.’s house. A 
flight of steps, protect^id on either side by railings, 
led up to the front door. Onti of these railings 
had been for some time displaced, leaving a gap 
of eighteen inches between the rails on either side 
of it. Aci'oss this gap rope had been int-erlaced, 
but had worn away & had not been renewed. 
The sister liad frequently been to the house, & liad 
shortly before noticed that the rail was missing. 
On the day in question the sister went up the steeps, 
but pltf. in following fell through the gap & was 
injured : — Held : pltf. could maintain no action 
against deft, for the injury lie had sustained, as 
the only duty on the part of deft, towards him 
was to take care that there was no concealed 
danger, & of this there was no evidence. — liUR- 
niET.L V. Htckihson (1880), 50 L. J. C. P. 101. 
AniMtatum : — Mentd. Latham v. Johnson, [1913] 1 K. B. 398. 

See, further, Neoutoence. 

161. Road widened.] — Defts., the owners of 
land on each side of a highway, whicli was 
originally 10 feet wide, having on one side a de- 
clivity gradually sloping down to a brook, widened 
the liighway by increasing its width to about 
34 feet on the side towards the brook, it became 
necessary to bank up that side. The highway 
had never been fenced. It was in a mountainous 
district, was st^eep, Pltf. was leading his horse 
with a cart up the highway, & drew the horse 
across the widened part of tlie road to rest it. 
The Jtoi'so staggered, & fell over the embankment. 
Pltf. brought an action for damages, complaining 
that defts, had created a new danger alongside of 
the highway : — Held : defts. wore not liable. — 
Owen v. De Winton (1894), 58 J. P. 8.33; 10 
T. I.. K. 534, C. A. 


tho proi>rlc(or of a dlaoKOd <|uarry 
luoro than 150 yardH from tho ncarcHt 
poiut. of tho public roa<I, was iiiidor jio 
oblitration to fence it, & wan not liable 
t,o tho repre»entativeH of a perHon, who 
In Htrayiutf from the public road, had 
fallen into the quarry 8c wojh killed. ^ 
IMlKNTlCKH 1’. AHSK'rS (’O., LTD, (1890), 
17 B. (Gt. of Hchb.) 484. — SCOT. 


167 iii. Quarry near private road. ] 

— A proprietor Jet the lire clay on hlH 
lands to a brick manufacturer, with 
leave t.o him to erect, works & houses 
& to make roads. Tho tenant erected 
Ills works ife built houses for his work- 
men near an niifenccd quarry on the 
lands, the road or path used by t.he 
workmen in ifoinff to the works from 
the lionses passina within twelve feet 
of tho tpiarry. One of the workmen, 
who had one dark morning fallen into 
the quarry & been Injui-tid, raised an 
action td damuKcs uijrainst tho pro- 
prietor : the proprietor havinif 

authorised the erection of the eottaflres 
8c tho makintr of the road, was in fault 
in allowinfi: the quarry to remain in 
a dantrorous condition, 8c was liable 
in djmiages.- M‘Fkat v. Rankin’s 
Trttstek (1879), 6 B. (Ct. of Hess.) 
1043. — SCOT. 

167 iv. Pond — Private road off 

hiahwavA — A private road led from a 
public road to the vicinity of a pond. 


which was situated at a distance of 
265 yar<ls from tlio public road. J3tf. 
W’heu ^oiuK along the public road on a 
dark night, turned by mistake into tho 
private road, 8c fell into the pond. In 
an action for damages : — IJcld : there 
was no duty laid upon defts. to fence 
the pond. — B aton v. Unitko Ai.kali 
C o., Ltp. (1894), 32 Sc. L. H. 19.— SCOT. 

167 V. . Unused qround 

near private road .] — A child was 
drowned by falling into a disused clay 
pit situated in the centre of an unused 
piece of ground near a block of work- 
men’s bouses. His father brought an 
action of damages against the pro- 
prietor of the ground. Ho averred the 
clay pit was uiifonced ; that it was tho 
duty of defts. to fence it ; that tho 
unused plecie of ground was constantly 
used as a playground by the children 
of tho district with the consent or, at 
least, without the disapproval of defts. 
8c that the clay pU, was 25 yards from 
the nearest road which was a private 
road 8c unfenoed. It was admitted 
that the ground on which tho clay pit 
was slttiuled had for some years been 
let to tenants ;■ if rid .* pltf. had not 
sot forth a relevant case. — D kvlin v. 
Jkpfrav’h Thitstkes (1902), 40 

So. L. It. 92.— SCOT. 

167 vi. Disused shaft .] — A mining 

CO. left unfonced a disused shaft, 60 


feet deep & 5 feet in diameter, situated 
82 feet from a public vc’ild road. Tho 
road & the shaft wore on the same level, 
& there was no ditch, fence or other 
obstwle between tl»em. Tlie locality 
was considerably populated. A person 
strayed from the road the dark 
falling into the shaft, received severe 
injuries: — Held: the eo. was liable 
for tho damages sustolned. — Fleminu 
tJ. Riktkontein Deep Uoi.d Mining 
Co., Ltd. (1905), T. «. 111.--S. AF. 

f . Mining machiue.ry'— Waste ground. ] 
’Itf. in suing for damagt^s In 
respect of Injuries sustained by his 
sou, averred tliat deftiS, used for tlie 
juirposo of hauling waggons a hori- 
zontal grooved wheel, round which a 
wir<.< nine passed ; t hat tlie wlieel was 
situated 184 yanls from the public 
road on waste ground which was not 
fenced or walled in & which was used 
as a playground liy childi'cii of tho 
neighbourhood ; & pltf.’s sou while 

ilaying beside tho wlieol was caught 
lotween the rope 8c tlie wheel, on its 
jeing set in motion without any wani- 
ng : — Held. : there was no oluigatiou 
on defts. to fence their property so as 
to jirevcnt memhers of tho public 
straying from the road on to the pro- 
perty or to fence t he wbecl.^ — CJ iimmings 
1). Daungavil Coal Co., Ltd. (1903), 
10 S. L. T. 660.— scot. 
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Sect, 2. — Rights and liabiHiiea of otoners and 
occupiers: Sub-sect, 1, D,, E, <£: F. ] 

162* Gate left open — Cart track over level 
crossing.] — In a field belonging to dcfts., & abutting 
on a highway, childi’en were in the habit of playing. 
A cai’t track crossed the field to a level crossing 
over a railway, & on the other side of the railway 
there was a piece of land used for the purpose of 
tipping rubbish. By arrangement with the rail- 
way CO., defts. had the use of the tip, & their carts 
were constantly crossing the lield to the tip. Pltf., 
a child of one year ^ nine months, who had been 
playing in the iiold wandered to the level crossing, 
A: then along the railway line, where she was 
injured by a passing l.raiii. There was no evidence 
that any child playing in the liehl had ever before 
gone over the level crossing. I'he jury found that 
defts. were negligent in leaving both the gate from 
the Idghway into the field, & also the level-crossing 
gate open : — Held : jiltf. was not entitled to 
recover, inasmuch as the facts did not establish 
any duty on tlie part of defts. towards pltf., 
there was no evidence that the accident was in 
fact caused by any act or omission of defts.* 
servants. — SriiOFiRLD v, Bolton C-orpn. (1910), 
2(3 T. B. B. 290 ; 54 Sol. Jo. 219, C. A. 

Annolatims :■ — Refd. Latham v, Johnson, [1913] 1 K. B. 

398. Hentd. JeiikiriH v, (A. W. Ity., [1912] 1 K. B. 925. 

163. Waste heaps — ^Accessible by a path.] — 

Defts. were owners of a plot of unfenced waste 
land from which old houses had been cleared. 
It did not adjoin any public highway, but was 
accessible by a path leading from the back of the 
house in which pltf., a child between two &; three 
years old, lived with her parents. The public 
were allowed by defts. to traverse the land, tk, 
children of all ages were in the habit of jilaying 
upon lieaps of sand, stone, Sc other materials which 
from time to time w’cre deposited there by defts. 
Pltf. went upon the land unaccompanied by any 
ohler person & was shortly afterwards found upon 
a heap of paving stones, one of which had fallen 
upon her hand Sc injured it. Tlicre was no 
evidence to show how the accident happened. 
The jury found that children played upon the land 
with the knowledge & permission of defts. ; that 
there w'as no invitation to pltf. to use the land 
unaccompanied ; that- defts. ought to have known 
that there was a likeliliood of children being injured 


by the stones, & that defts. did not take reasonable 
care to prevent children being injured thereby ; — 
Held : there being neither ^urement nor trap, 
nor invitation, nor dangerous object placed upon 
the land, defts. were not liable. — Latham v, 
Johnson (R.) Sc Nephrw, Ltd., [1913] 1 K. B. 
398 ; 82 L. J. K. B. 258 ; 108 L. T. 4 ; 77 J. P. 
137 ; 29 T. L. R. 124 ; 57 Sol. Jo. 127, 0. A. 
Annotations : — Expld. Oano v. South Suburban Gas Co., 
[1916] 1 K. B. 33. Consd. Ruoflf v, LoniJf, [1916] 1 K. B. 
148; Wilson Sons v. Barry By. Co. (1916), 110 L. T. 71, 
Refd. Norman r. G. W. By., [1914] 2 K. B. 153 ; I*ritehard 
V. Poto, [1917] 2 K. B. 173. Mentd. Elliott r. Roberta, 
[1910] 2 K. B, r>lS ; Hayward v. I)rury Lane Theatre & 
Mohh* KmpiroH, [1917] 2 K. B. 899 ; Marlenan v, Segar, 
[19171 2 K. B. 325. 

Sec y further. Negligence; Nuisance. 

E* Dangerous Excavations and Openings not 
adjoinmg or near Highways, 

164. Pit In common.] — ^An action will not lie 
for digging a pit in a common ; by means of which 
a stray mare tumbles in and perishes, — ^Blytii v. 
Topham (1607), Gro, Jac. 158 ; 79 E. R. 139. 
Annotations .* — Consd. Deane r. Clayton (1817), 1 Moore, C. P. 
203; Jordin v. Crump (1811), « M ik W. 783. Apld. 
HardraHtlo r. South VorkHlilro By. & River Dun (^o. 
(1859), 4 H. & N. 67. Consd. Ilounaoll v. Smyth (1860), 
7 V. B. N. S. 731. Refd. (Jroiicott v. Svilliama (1863), 32 
Ju J. Q. B. 237. 

166. Quarry in field.] — Quccrc : wli oilier, if 
two persons have the concurrent possession of 
land for the purpose that each may take profits 
of a special nature, & distinct from, but not 
inconsistent with, tlie right of the otiior, either 
one is bound to guard against casual damage, 
whicli during, Sc by the fair enjoyment of his right, 
may happen f-o ilio other. 

A. having the exclusive right to dig stone in a 
certain close*, avowed distraining the cattle of B., 
who had the exclusive right of pasture there, as 
damage feasant, for having broken the stones. 
B. pleaded tiiat iliere was no fence to keep them 
off, nor did A. otlierwise guard or protect tlie 
stones. A. replied tliat he was not bound to fence ; 
on demurrer : — Held : the replication was bad. — 
CiiUBCHiiJ. V, Evans (1809), 1 Taunt. 529 ; 127 
E. R. 939. 

Anroitaiiim : — Hentd. Bicketts v. East & West India Docks 
& Birmingham Junction By. Co. (1852), 12 C, B. 160. 

166. .] — Pltf, was in the occupation of 

the surface of a field, Sc defts. were in the occupation 


162 i. Oates left open.] — Two clilldren 
were drowned in a nond in private 
ground near u public l,horougl»faro. 
In an action by tiieir father uguiost 
tlic ])roprietor it won proved there was 
an eiit-raiKsc to the ground from tlic 
ilioroiighfare by a gate in the boundary 
wall, but that nearer the pond there was 
a paling wlUi a gate wtiieli had been 
left open by Homo one unknown &, it 
appeared tlie eliildrcn Htrayed by 
thewe lueanH from the public roa<l 
to the pond: — Held: tlio deatli of 
the ohildivn was not attributable to 
tiie fault of deft. — Itoss r. Kkitii 
( 1888), 20 Sc. L. B. 55. — SCOT. 


PART II. SECT. 2, SUB-SECT. 1.— E. 

k. Disused quarry in private 
uroumi .\ — In deft.’s properly was a 
disused quarry, which it was alleged 
wivH insufllciently fenced. Memhei’s 
of the public. Including children, had 
largely frociuouted the place although 
private ground. Pltf.*H child first 
trcMpasHcd into privatAi ground not 
belonging to deft. & then by climbing 
or getting through a feneo got to tlie 
quarry & was tlrowned in it. It was 
proved that at the time of the acAddent 
there was a gap of fourteen feet in 
dcft.*s fence largely made by adult ife 
child trespassers : — Held : the owner 


not having Invited people l-o come upon 
ills propc.rty A: there being no public 
rigiit to enter his ground, the general 
rule not requiring dangerous places on 
prlvatAJ i»roperty (a> bo fenced, applied. 
— Holland v . DisTtum’ CXiMMimoK 
OF Middle Ward of TjANAUKSuire, 
[1909] 2 8. L. T. 7. —SCOT. 

l. .] — Pltf. was owner & occu- 
pier of the surface of c.ortain lauds on 
which there was an uiifenced quarry, 
the mining rights in which were loosctl 
to the predecessor in title of deftii. 
Idiose rlght.s passed by will to defts., 
who paid the rent reserved by the 
lease, but did not work the mine, 8c 
left it in the unreneeil condition in 
wliich they found il.. One of pltf.'s 
bullocks fell into the quarry & was 
killed : — Held : pltf. was entitled to 
recover damages from defts. for the 
loss of Ilia bullock, there being a con- 
tinuing liability on the part of defts. 
to keep the quarrj' so os not to bo a 
danger & a nuisance to their neighbour. 
— M*Mouhow r. Laydox, [19191 2 1. B. 
529.~-IR. 

m. Sandpit —Near puhlic parkA — 
Pltf. nvcrretl that dcft«. were the owners 
of ground abutting on a public park & 
separated IJicrefrom by a hedge In 
which there were gaps ; that on the 
ground there was an unfenced sandpit 


80 yards from the park ; that children 
were in the he hit of entering t he 
ground 8c using the j»lt as a playground ; 
that defts. knew of this practice 8c 
allowed il ; that pltf.'s cshlld was 
killed by a fall of sand while playing 
in the pit, & that defts. knew, before 
the accident happened, that the face 
of the sand was at. a dangerous angle 
8c liable to fall, hut took no steps to 
liavo the danger removed or t o exclude 
the clilldren: — Held: pltf.’s aver- 
ments were nilovant. — M ackenzie v. 
Faiufielu SincBUiLDixa & ENCiixicEn- 
isn Go., jrrD., [1913] 8. C. 213.~SCOT. 

n. Pond in fenced field — Opening 
in fence — Access to well .] — farm ser- 
vant occupied a cottage on his cm- 
plos^er's farm which adjoined a field 
containing a shallow pond, used for 
watering cattle, 25 yards distant from 
the cuttle. The field was feucod, but 
there was a small opening in the fence, 
close to the cottage, wliich was used as 
an access to a well. (Jne of the farm 
servant’s children having fallen into 
the nond was drowned. In an action 
of damages brought by the lather 
against his employers : — Held : the 
pond was not a dangerous place, ik 
defts. were under no obligation to 
fence it. — B oyan v . M'Lennanh (1889), 
17 B. (Ct„ of SosM.) 103 ; 27 He. L. B. 
79.— SCOT. 



Part IL — ^Fences. 


289 


of a quarry in the same field. Both held under the 
same landlord. The quarry was entirely unfenced. 
One of pltf.’s bullocks fell into the c^uarry & was 
killed : — Held : pltf . was entitled to recover 
damages from defts. for the loss of his bnllock. — 
Hawken V. Sheaber (1887), 56 L. J. Q. B. 284 ; 
3 T. L. R. 557, D. O. 

167. Mine shaft.] — ^Applts. were in occupation 
of the minerals under a field which was in the 
occupation of reap., & had sunk a shaft in the field 
for the purpose of getting the minerals beneatli it. 
When they had ceased to work the shaft, they 
covered it over in such a manner as not to afford 
a proper & effectual protection for horses in the 
field. Reap, turned out a mare to feed in the 
field, & she fell down the shaft &c was killed, without 
any negligence on the part of resp. ! — Held : 
applts. were liable to an action in resiiect of the 
injury caused to resp, by reason of the loss of his 
mare. — lie Williams v, Groucott (1863), 4 
B & S. 149 ; 2 Nev Rep. 419 ; 8 L. T. 458 ; 27 
J. P. 693 ; 9 Jur. N. S. 1237 ; 11 W. R. 886 ; 122 
E. R. 416 ; 8Hh nom, Groucott v. AVilliams, 32 
L. J. Q. B. 237. 

AnTwlalUmH : — Consd. Great Laxoy Mining Co. v. Clo&ruc 

(1878), 4 App. Ca*j. 115. Apld. Hawken o Shearer (1887), 

5« L. J. Q. H. 284. 

See^ al 80 y ANiMATi5, Vol. II., No. 131. 

168. Canal & docks — Private land.] — The 

declaration stated that defts. were possessed of 
land with a canal tfe cuttings int<ersecting the land, 
Sc of bridges across the canal & cuttings com- 
municating with & leading to certain docks of 
defts., which land &. bridges were used with the 
consent & permission of defts. by persons pro- 
ceeding to & coming from the docks ; that they 
wrongfully Sc improperly kept Sc maintained the 
land, canal, cuttings, Sc bridges, Sc suffered them 
to be in so improper a state Sc condition as to 
render them unsafe for persons lawfully passing 
along & over the land Sc bridges towards tlie docks ; 
Sc that G. lawfully ptissing over Sc using the bridges, 


through the wrongful, negligent, & improper 
conduct of defts., fell into one of the cuttings Sc 
was drowned : — Held : the declaration disclosed 
no actionable breach of duty on the part of defts. — 
Gautrbt V. Eqerton (1867), L. R. 2 C. P. 371 : 
36 L. J. 0. P. 191 ; 15 W. H. 638. 


AnnolaWms :-~-Di8td. Sandys v, Florence (1878), 47 L. J. Q. B. 

Heaven v. Pender (1888), 11 Q. B. D. 50.3. 
AM. JLeohie V. East & West India Dock Co. (1889), 
5 T. L. R. 312. Consd. Coldrlck v. Partridge, .Touoh, 
fl90»] 1 K B. 530 ; Lowery r. Walker, [1910] 1 K. B. 
173 ; Shrimpton v. Hertfordshire County t^nuncll (1910), 
74 J. P. 305 ; Wilson Hons v. Barrj" Ry. Co. (1010), 80 
L. J. K. B. 432. Reid. Calo. Ry. Co. r. Mulholland, [1898] 
A. C. 216 ; Harris r. Perrj% [1903] 2 K. B. 219 ; French v. 
Hlllft Plymouth Co. (1908), 24 T. Ij. J{. 044 ; Latham r. 
Johnson, [19131 1 K. B. 398 ; R. r. Broad, [1915] A. 
1110 : Hayward, r. Dniry Lane Theatre it Moss’ Empli>es, 
[1917] 2 K. B. 899 ; Hardy v. C. L. By. Vo. [1920] 3 K. B. 
459. Mentd. West Rand Central Gold Mlninpr Co. r. R., 
[1905] 2 K. B. 391 *, Salaman v. Secretary of State for 
India, [1900] 1 K. B. 013. 


See, further, Mines, Minerals, Sc Quarries. 


F. Dangerous and Defective Fences. 

169. Adjoining lands — Decayed wire fence.] — 

Pltf. Sc defts. respectively occupied adjoining 
lands as tenants under the same landlord. By 
the terms of their lease defts. were bound to fence 
the land in their occupation for the benefit of the 
lessor Sc his tenants. About, twenty years ago the 
predecessors of defts. had fenced their land with 
wire rope, Sc defts. allowed this fence to remain, 
Sc from time to time partially repaired it. From 
long exposure the strands of the wires composing 
the rope decayed, & pieces of it fell to the ground 
& lay hidden in the grass of the adjoining pasture 
occupied by pltf. Pltf.’s cow grazing there 
swaUowed one of these pieces, & died in conse- 
quence : — Held : deft^s. were liable to compensate 
pltf. for the loss of the cow. — Firth v. Bowling 
Iron Co. (1878), 3 C. P. D. 254 ; 47 L. ,T. Q. B. 
358 ; 38 L. T. 568 ; 42 J. P. 470 ; 26 W. R. 558. 

Annotations: — Consd. Pontlnfl: r. Nonkes, [1801] 2 Q. B. 

281. Refd. Hawken v. Hhoarer (1887). 50 L. J. ii. B. 


o. Pumping machinery near waste 
ground — Open aatc .\ — In an action 
of damafircH at. the iuHtanco of the 
pareulB of a child, who had been 
killed by tho pumping apparatUB in a 
shale mine, agaluHt the owners of the 
mine, It was proved that the parents' 
house waH situated within the works 
& about 30 yardB from tho place where 
tho accident occurred, the mtervcnlng 
space bel UK wastn Kround where tho 
miners’ children played. The piiinn 
was surrounded by a fence hi which 
there was a lifting gate. An engine- 
man on going to the pump, took off 
the lifting gate to enable liim to get 
at the macTilnery. Ho then relumed 
to the engine house to put on steam, & 
on his return found that the cliild had 
strayed from the house, passed through 
the open gate In the fence, & been 
killed uy the machinery -//cW ; there 
was fault on the part of tho owners of 
the mine In not keeping the pump 
fenoed. — Hamilton v . Hkrmand Oil 
Co., Ltd. (1893), 20 R. (Ct. of bess.).— 
996.— SCOT. 

p, Rvbtrish heap in fiel^Field in- 
sufficiently fenced.] — A father brought 
an action of damag^^agahist a bu^h 
authority for the death of his daiighte^ 
who had received fatal Injmles tlirough 
her clothes becoming Ignited at a fire 
burning upon a rubbteh hw) or 
•* coup ’• where the burgh rubbish was 
deposited. He averred tlds coup was 
situated In a gross field in the neigh- 
bourhood of nls house & was not 
fenced off from the field, nor the 
field sufficiently 

public, who in fact used it os a public 
park, & that children wore in the habit 
of playing upon the coup, oU of wliieh 

J. — VOL. VII. 


was known to defts. He furtlicr 
averred, it was the practice of defts., 
or of those for whom they were re- 
sponsible, to collect & bum Inftammahlo 
material upon the coup, Sc this practice 
had been followed by rag pickers, with 
the acquiescence of defts. He alleged 
fault, on the part of ileft-s., in respect 
that they haef failed to fence the coup 
or field or to take other precautions 
to exclude the public therefrom ; — 
Held : these averments were iirelovant 
to found on issue against defts., for it 
appeared therefrom that they were 
not owners of the fleld^or coup, & liad 
neither tho right nor tho dut y to fence 
them. — J ohnstone r. Lochgklly 
Maoistuatks, 11913] 8. C. 1078. — 
SCOT. 


PART IL SECT. 2, SUB-SECT. 1.— F. 

q. Defective fence — Dviy to main- 
tain — Question of fact .] — In trespass 
quare cluumim fregit & for taking 

f iltf.’s horses, it appeared that defts. 
lad distrained several of pltf.’s horses 
for trespassing on defts.* farm which 
adjoined that of pltf. It was alleged 
that tho animals escaped through 
defect of fences which it was pltf. *8 
duty to keep in repair. The question 
arose as to tlie rospootlve portions of 
a division fence which pltf. Sc defts. 
respectively were bound to maintain. 
Tho Jury found that defts. were liable 
for tho portion of the fence through 
which the animals escaped : — Held : 
tho matter properly left to the 
Jury to deoide as if the Jury wore 
fence viewers. — Lamh v , Muuiolland 
(1830), 5 O. S. 109.— CAN. 

r. Barbed vHre .] — He who, In 


order to enclose his land, makes use 
of a barbed wire fence, is liable for t he 
damage done to an animal when tlio 
fence is not well made.— B khhkite 1 ’. 
Howard (1885), 8 L. N. 170.— CAN. 

■* . 1 — The oreetion of a 

barbed wire fence around the ]joun- 
daries of farm land which a lieenseo 
lias crossed for years Is not. placing a 
trap, especially wliero the o<?e.iii>ier 
places warnings visible in the day time ; 
he is not obliged to i)lace lights on it 
at night. — Robinson v. Dodcjr, [19181 
1 W. W. K. 812 ; 28 Man. L. R. 533 ; 
39 D. L. R. 079.— CAN. 

t. Apprehension of possible 

injury.] — Tho tenant of a labourer’s 
cottage & plot subst-ituted barbed wire 
for the original fence erected by the 
district authority. Through fear of 
possible injury to his stock, tho owner 
of J.he adjoining property was miwilllng 
to put Ills horses in the field next tlie 
boundary fence, & claimed damages 
for loss of grazing : — Held : assuming 
that barbed wire was dangerous Sc 
likely to cuiiso substantial mischief 
te stock, pltf. was not entitled to 
recover damages In a civil bill wliero 
there had been no trespass Sc no ac*fiial 
damage & where the supposed tort was 
founded on pltf. *8 fears, which might 
prove to be nnfomidcd & unreasonable. 
— Mkara r. Daly (1914), 48 I. L. T. 
223.— IR. 

a. Mine insufficiently fenced.] — A. 
demised lands to B., reserving mines, 
minerals, etc.. Sc doinised the niincs, 
etc., to a mining co. Tho co. opened 
a mine on the lands. Sc apxiointed O, t-o 
be manager of the mining concerns, Sc 
** captain ** of tho mine. The mine 

U 
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Sect. 2. —Bidhis and lidbiliiiea of ovmers and oecu- 

l,F.,G.,n.&L:8ub-8ecl.2,A.] 

284^ Mentd. (^rowhurnt r. Amewham Burial Board 
(1878), 4 Ex. 1). 6 ; Jones v. Llanrwst U. C., llDll] 
1 Ch. 393. 

Scc,alsOy Nos. 14.5, 146, 148, 153-150, 100, 107, 
ante ; & Agriculture, Vol, II., Nos. 412- 
410, 970 ; Animals, Vol. II., Nos. 120-129, 131- 
134, 173-183, 224, 220 ; &, fvrther, Highways, 
Street's, & Bridges ; Negligence ; Nuisance ; 
Railways & Canals. 

(7. Repair of Ferieeft, 

Liability for repair — In general.] — Sec cases, infra. 
Sc cases in Sub-sect. 1, A. — F., ante, 

As between landlord & tenant.] — Sec 

Landlord & Tenant. 

JI, Landft fronting the Sfjfi, 

170. Removal of shingle — Injunction.] — On a 

motion for an injunction to restrain deft, from 
digj?ing or removing any earth, stones, shingles, 
or beach, from or immediately under a bank 
belonging to pltf. which protected his land from 
tlic inundations & irruptions of the sea : — Held : 
the injunction should be granted, pltf. having 
previously established his right at law- — Chalk 
V. Wyatt (1810), 3 Mer. 088 ; 30 E. Tl. 204, L. O. 
AnnoUtiion : — Refd. Hipoii v. Hoburt (1834), .3 My. & K. 109. 

-.] — It is the duty of the Crown 
to protect the realm from the inroads of the sea 
by maintaining the natural barriers, or by raising 
artUicial barriers ; no subject is entitled to destroy 
a natural barrier against the sea, & if the de.struc- 
tion of such natural barrier would cause an injury 


to a neighbouring landowner, he is entitled to an 
injunction to restrain it. 

In an action by the owner of a piece of land ad- 
joining the foreshore, an injunction was granted 
to restrain deft., the owner of the foreshore, from 
removing shingle therefrom, so as to expose pltf.*s 
land to the inroads of the sea ; although the 
shingle was removed for sale in a natural 
ordinary user of the land. — ^A.-G. v. Tomline 
(1880), 14 Ch. D. 58 ; 49 L. J. Ch. 377 ; 42 L. T. 
880 ; 44 J. P. 017 ; 28 W. R. 870, 0. A. 

AnTiotaiifytia Consd. West Norfolk FarnierB* Manure O), 

r. Amhdale (1886), 16 Q. B. I). 754. Refd. Musselburgrh 

Heal Estato Co. v. Musselburgh, (1905] A. C. 491 : A. -(5. 

of .Southern Nigeria r. Holt, Liverpool, (1915] A. C. 599. 

172. Defect In sea wall repaired by adjoining 
frontager.] — ^Pltf. was the occupier of land & 
deft, the owner of adjoining land, both fronting 
to a creek communicating with the sea. It was 
necessary for the protection of his land that each 
person having land fronting the creek should 
maintain a sea wall to keep out the high tides, 
& such sea wall had been maintained along the 
creek time out of mind. Pltf.’s wall was continu- 
ous with deft.’s, & the level of deft.’s land was 
higher than that of pltf.’s. It became necessary 
from time to time io put fresh materials on the 
top of the walls to keep them up to the proper 
height ; deft, had neglected so to top his wall, & 
owing to an extraordinary high tide, the water 
flowed over his wall, Sc so from deft.’s land on to 
pltf.’s land, doing considerable damage : — Held : 
(1) the more fact that each frontager had always 
maintained the wall in front of his land, Si, that 
no one had thought it necessary to erect a wall to 
protect his land from the water which might 


wan not Hun*ounded by Bufftcient 
fenccH, & a cow, the property of 
B., died from Imviiig drunk of the 
dclotorimiB matter contained in tlio 
mine i—TIrld : B. was entitled to 
compensation for the daniagcsH huh- 
tained by reason of the Insulflcienfjy of 
the fences about the mine, & C. was 
personally resjionsiblc for the damage. 
— Hakrison V. M'Culvey (1840), 
2 Craw. & D. 1. — IR. 

b. .1 — Held: the proprietor of 

lands in which a coal pit not suffl- 
cienily fenced wtis situated, was liahlo 
in daniagcH to the father of an un- 
married woman who accidentally fell 
into tlie pit & was killed. — H ihlop v, 
DimuAM (1842), 4 Duiil. (Ct. of Hess.) 
1108.— SCOT. 


PART II. SECT. 2, SUB-SECT. 1.— G. 

c. Jhdy io repair — Prefnimplions of 
Where ilierc is no evidence to 
rebut It, the presuTuption of law is t hat 
the owner of a fence Is bound to ktnip 
It in repair, & whore the fence cuiiHists 
of a bank & a ditch the jiresumption 
1 h that the pemon on whose land the 
bank is, is primd facie bound to keep 
tho whole In repair. — O ilmkr v. 
Maybkn (1898), 33 1. L. T. 35. — IR. 


d. 7'cnant for life .} — If land 

comes Into the poHsesslon of a tenant 
for life with a fence which was when 
erected a suffleient fence within tho 
Fencing Act then in force. It la the 
duty of the tenant for life to keep it 
in repair by renewing the portions as 
they fall out of i-opair, & bo maintain 
a good fence. But if the feiuio was 
never a sufllolont. fence within the 
Act, then the land must be looked upon 
OH being practically unfonced, Sc the 
ejcpensc of putting up a sufficient 
ftiiice must come out of capital. — 
He Pharazyn, 1‘hauazyn v. Piiauazyn 
(1903). 23 N. Z. L. U. 237. — N.Z. 


e. Adjoininfj cIoscp.] — De- 

claration, that pltf. & defis. poPBOSsed 
adjoining (doses, & that by reason 
thereof it became the duty of defts. 


to keep in repair the division fence ; 
In another count it was charged, that 
defts. for tho same reason woit? hound 
to keep iu repair half of the fence : — 
Held : both coiiTit.s bad, os showing 
no facts from winch tho duty alleged 
would accrue. — O'ln’o v. 1*klax (1852), 
9 U, O. H. 363.— CAN. 

f. Hi{/?it to repair — Prnniny party 
hedge — UUimair. improvement.] — One of 
tw'o neiglibouring tenants under the 
same landlord having cut down part 
of a thorn hetlge bctw’cen the farms, 
but not in a way which was alleged io 
be prejudicial, or unnecessary for tiic 
ultimate iinproveuiont of tho hedge, 
offered to put up a temporary fence 
at the joint expense of himself & his 
neighbour. Tho latter refuscfl ibis 
offer ; — Held : he was not entitled to 
reparation for damage Huffow*d in 
(MuiHoquence of the want of a fence. — 
TiKJ.MI’SON t’. PURVKH (1829), 7 Hh. 
((;t. of ScHS.) 730.— SCOT. 

g. .1 — ^Applt. pruned 

Ids half of an old quince hedge, 
separating his from resi).’8 property, 
in such u way that, though likely to 
iiiorottse the ultiinaie effect! venoss of 
the hedge, it temporarily decreased it*} 
effectiveness os a barrier & screen, & 
ex]>o8od gaps in it : — Held : applt. 
had a right to do as ho had done. — 
Els V. Jansen (1915), E. D. L. 307. — 
S. AF. 

h. Without naiice to adjoining 

owner — Ejrftenses.} — Where a fence has 
boon destroyed by ncjgleet of one 
adjoining owner, the other adjoining 
owner may repair wit.hout giving 
notice & recover the cost from the 
owner in <lefanlt. — Stouky v. Look- 
HAUT (1915), 11 Tos. L. n. 163.— AUS. 

k. Neglect to repair — Oates of 
dratvhridge. ] — Deft*}, were luoorporatod 
to hulhl a drawbridge over a river, 8c 
authorised to take t-olls, & their charter 
empowered them to let & farm the 
tolls. They leased the tolls accord- 
ingly, & tlie lessee covenanted to open 
& close the drawbridge, 8i cause it io 


I be proi>erly attended to. I’ltf.’s horses 
while going down a hill ran away 8c 
threw out tho driver, 8c then ran on 
the bridge. The draw had just been 
opened to let a vessel pass, & there 
being no bar or gate to close tJio 
bridge, tho homos went over the 
opening Into t lu» water 8c were drowned. 
Tinue had been gates tliere to close the 
bridge whiJo tlie draw was ojien, but 
they had been broketi about two 
mouths previously, 8c tho new gates 
which had been made were not up. 
The jury found that gales w'ould have 
prevented tlie accident, 8c that tlierc 
was no negligence on t he driver's part : 
— Held : ]>ltf.’s right of action, if any, 
was against t-ho lessee, 8c defts. were 
not liable. Semhle. : defts, were not 
bound to have gates to stop mnawaj 
Jiomes.- - Drk'k V. Cataraqui Bkidof 
C o. (1874), 35 U. C. H. 314.— CAN. 

l. Hebuilding fence — Adjoining pro 
prietors — 'J'resf)as8. ] — J*ltf. 8c cleft 
were adjoining propriotora, their rospeo 
live lots being divided l»v an ordinan 
lost 8c board fence. This fence waf 
down down, & deft, employed pemout 
-0 build a now one, which differed froir 
he old in that tho posts had “ shoes.’ 
The exca-vations necessary for the 
posts & “ shoes ” were made by defts. 
partly on his own 8c partly on pltf.’i 
land -Held : deft., liad no right t< 
excavate or build upon plif.’s land.— 
lilTNTKR V. llONNE (1870), 8 N. H. R 
113.— CAN. 

PART II. SECT. 2, SUB-SECT. 1.— K 

m. Parapet wall — On road leadin 
by shore,] — In an action of damage 
against, tho magistrates of L. for injur 
sustained in consequence of thel 
alleged neglect to foncu 8c protect 
parapet wall at N., on tho rood leadin 
l)y the shore from L. to Q . : — HeH 
as the road In question had not bee 
placed by Btatut.o under the charge c 
the maglstmtes, hut remained unde 
the county tuniplko district roa 
trustees, there was no liability attaoi 
ing to the magistrates cither at oommo 
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come from bis neighbour’s land, was no sufficient 
evidence to establish a prescriptive liability on the 
part of deft, to maintain the wall for the protection 
of the adjoining landowners ; (2) by the common 
law, apart from prescription, no such liability was 
cast on deft, as a frontager. — Hudson v , Tabor 
(1877), 2 Q. B. D. 200 ; 40 L. J. Q. B. 403 ; 30 
L. T. 492 ; 42 J. P. 20 ; 25 W. B. 740, C. A. 
Annoiatityns Diaid, A.-G. v. Tomlino (1880), 14 Ch. D. 
A8. Be!d. Xj. Sc N. W. By. v. Fobbing Ijevels Seweiv 
Comw. (1806), 66 L. J. Q. B. 127 ; liundlo v. Hearle, 
U808J 2 Q. B. 83. 

See, also, sub-sect. 5, post ; <£?, generally. Waters 
& Watercourses. 


T, Commons, 

See Commons & Bights of Co»imon. 


Sub-sect. 2. — ^By Prescrti*tion or Spurious 

Easement. 

A, Duty to Bepair, 

173. Right by prescription — Forest inclosure.] 

— On a quo n arranfo that deft, had without warrant 
within the bounds of the King’s Forest of Slieiwood 
kept a park with a pale, hedge, & ditch inclosed, 
the A.-G. alleged that the pai'k had been so slightly 
inclo.sed tha<< the King’s deer of the forest had 
entered & been unjustly killed by deft, in the park. 
Deft, did not answer this allegation but justified 
the killing of all deer, time out of mind, being in 
the park : — Held : in law deft, could not prescribe 
to keep Ids fence or ditch so low wdtliout Sc so 
high within that the King’s deer could not got out 
again when they had come in, to the destruction 
of the King’s franchise of forest. — B. v. Byron 
( 1022), J. Bridg. 23 ; 123 E. B. 1173. 

AnnotatUm : -Mexitd. Malvern HIIIh Conservaters v. Whit- 
more (1609), 8 L. G. U. 179. 

174. Liability by prescription.] — Pltf. declared 
that lie was possessed of a close adjoining to deft.’s, 
& that tlie tenants A occupiers of that close had 
time out of mind made Sc reyiaired the fence between 
pllf.’s A: deft.’s closes, Si that for want of repair 
defi .’s cattle came into jjltf.’s close i~llvld : pltf. 
had made himself a sullicnent title in the declara- 
tion, by showing d(‘ft. bound to tliis charge by 
prescription, which was sufficiently alleged. — 
Htar w Bookesby (1710), 1 Salk. 835 ; 01 K. B. 
205, Ex. Ch. 

Ahnutaiums :■ Reid. TTardy r. Hollyday (1765). 4 Term Bep. 

718, n. ; I-iawrenco v. .lonkinK (1873), L. K. 8 G. B. 274. 

Mentd. MoAIalion v. JaMiiuird (1858), 6 H. Jj. Caa, 970 ; 
r. LoftiiH Iron Co. (187 I), 31 L. T. 483. 

175. In nature of spurious easement. ]- 

By prescription a landowner may be bound to 
maintain a fence upon his land for the benefit of 
the occupier of the adjoining close. Tliis obliga- 
tion is described as in the nature of a spurious 
easement affecting the land of the party who is 
bound to maintain the fence { per Our.). — Eawreni'K 
V, Jenkins ( 1873), L. B. 8 Q. B. 274 ; 42 L. .T. Q. B. 
147; 37 J. P. 357; 21 W. B. 577 ; sub 7i07n. 
Laurence v, .Jenkins, 28 L. T. 400. 

Aim(ttatwns DiBtd, Oorry v. G. W. By. Co. (1880), 6 
B. I). 237. Reid. Coaker u. WillcookH, [1911] 2 K. B. 

124. Mentd. Snooaby v. L. & Y, By. Co. (1874), L. H. 

9 Q. B. 263 ; C’rowburst v. AmorBliain Burial Board (1878), 

4 Ex. I). 5 ; HalcHtrap r. Gir-ffory (1895), 43 W. H. 607. 

176. As defence to action of trespass.] — 


, deft, may pieau that pitt. is 

rg[)air time iencea. — KowEli v, 
Anmmion Reid. Lawrence v. Jenkins (1873), L. R. 8 Q. B. 


177. ■. wall — Adjoining Ironiagers.] — 

Hudson v. Tabor, No. 172, ante. 

Proof ol liability — Occasional repairs.] — 
Where the owner of two adjoining closes, A. & B., 
separated by a fence Sc gate, which had always 
been repau*ed by the occupier of B., sold A. to 
pltf., & two years aft/erwards sold B. to deft. : — 
Meld : the latter was not bound to repair the gate, 
unless he or his vendor had made some specific 
bargain with pltf. to that effect, & the doing of 
occasional repairs was not evidence of such bar- 
gain.—BoYLE V. Tambyn (1827), 0 B. Jfc 0. 329; 
9 Dow. Sc By. K. B. 430 ; 5 L. J. O. 8. K. B. 134 ; 
108 E. B. 473. 

AnnotatUms : — Consd. Barber v. Whiteley (1865), 34 

L. J. (j. B. 212. Reid. Riokettfl r. East & West India 
Docks Ry. Co. (1852), 12 C. B. 160 : Lawi'ence r. .Jenkins 
(1873), L. R. 8 Q. B. 274. Mentd. Rnssoll r. Hhenton 
(1842), 3 Q. B. 449 ; Smith v. Kenrick (1849), 7 C. B. 515. 

179. Repairs during many years.] — The 

owners Sc occupiers of an ancient copyhold in- 
closui*e, Sc they alone, had from time to time 
repaired the fence belonging to the inclosure 
between it & the common waste land of the manor : 
— Held : the proper inference for a jury to draw 
was that at the time the lord granted the exclusive 
possession of the land, he granted it subject to 
the obligation on the part- of the grantee Id keep 
it fenced as against the cattle of the lord Sc the 
other copyholders turned out on the wastes of the 
manor, that the owner or occupier was therefore 
bound to keep up the fence as against adjoining 
occupiers after the wastes of the manor wore in- 
closed under a modern Inclosure Act. — Barber 
r. WiUTELEY (18(15), 34 L. J. Q. B. 212 ; 29 J. P. 
678 ; 11 Jur. N. 8. 822 ; 13 W. B. 774. 

'Mentd. Ellis r, Boftiis Iron Co. (1874), 23 

W. It. 246. 


180. .] — Pltf. was the occupier of a 

field, separated from a field in the occupation of 
deft, by a hedge or fence. In consequence of this 
fence being out of repair, pltf.’s catf-h; strayed into 
the field of deft., Sc were seized by him as a distress 
damage feasant. Upon an action brought by 
pltf. for this seizure of the Ccattlo, the pleadings 
raised the issue of wlujther or not deft, was bound 
to repair the hedge through which the cattle 
escaped, the only evidence of liability consisted in 
the practice for fifty yeai‘s Sc upwards, of deft. Sc 
his pr(‘docossors to repair such hedge : — //eZd .* 
this was in itself no proof of such liability. — 
Hir/roN V, Ankebson (1872), 27 L. T. 519. 

No notice necessary.] — Deft, 
was the occupier of a close adjoining a close 
occupied by pltf. Doft.’s close w'as woodland, Sc 
he sold the fallage of the tinjber to 11., continuing 
himself to occux)y the close. H. felled a tin^^ in 
a negligent manner, so that it fell over the fence 
between the two closes Sc made a gap in it. Two 
cows of jiltf. soon afterwards got from pltf.’s close 
through the gap into deft.’s close, Sc f<‘d on the 
leaves of a yew tree which had been felKid there by 
H., & died in consequence. Deft, had had no 
notice of the fence having be<‘n broken down 
before the escape of pltf.’s cows. There was 


law, or under General Police Act, 1862. 
■ — Hajuus V. Lkith MACIISI’IIATKS 
(1881), 8 R. (Ct. of ScsB.) 013. — SCOT. 

n. Krtension of Imnulan/.] — Held: 
If one of the boundaries, in a 
bounrlins: title i« the unappropriated 
sea-Bhore, a party mlffht, if there be 
no interjecting property, extend his 


boundary towardn the nea. — SiriTiK v. 
Gordon (1837), 15 Hh. (C’i. of Seas.) 
1037.-SCOT. 

o. Encroachment on fore- 

shore — Puhllc vser ,] — A proprietor of 
ground, dewribod by his title as being 
of a spcciiied oxiont, & as bounded by 
the aea-Bhore, has no right to enclose 


that part of the shore which Ih covered 
by flio Hca only in ordinary spring 
tides, over wliicii the pnbiJe Jios been 
from time immemorial in tlie lialdt of 
passing. &- over wliieii lie cannot prove 
anv past nsc or iiosBosHion by himself. — 
Smith v. Stair (Earl) (1849), 0 Bell, 
Sc. App. 487.— SCOT. 

U 2 
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Sect 2 . — Rights and liMliiies of otonera and 
occupiers : Suh-seci, 2, A , db B , ; sub-sects, 3 dB? 4.] 

evidence that deft. & his predecessors had for more 
than forty years repaired the fence, wliich was on 
his land, between the two closes whenever repairs 
were necessary, Sc that for the last nineteen years 
the fence had been repaired by deft/. & his pre- 
decessors upon notice by the occupier for the 
time being of pltf.’s close. Whenever the fence 
was so repaired it was for the purpose of preventing 
cattle on pltf.’s close from escaping into doft.’s 
close : — Held : the evidence showed a proscriptive 
obligation on the part of deft, to maintain the 
fence so as to keep in the cattle in pltf.’s close. — 
Lawrence v. Jenkins (1873), L. 11, 8 Q. II. 274 ; 
42 L. J. Q. Ih 147 ; 37 J. P. 357 ; 21 W. 11. 577 ; 
si 4 h nom, Laurence v, Jenkins, 28 L. T. 400. 
AntMtations : — Distd. Cony r. O. \V. lly. ('o. (1880), G 

Q. B. B. 2:J7. Befd. Crowhurst v. Amei-Hbam Biirlul 
Board (1878), 4 Kx. D. 5; Coakor v. WiUcocks, [1011] 
2 K. B. 124. Mentd. Sneesby v. L. & Y. By. (^o. (1874), 
L. II. 9 Q. B. 263 ; Halestrapr. Gregory (1895), 43 W. R. 607. 

182. .] — \^^ere an onerous liability 

has been asserted & submitted to for a long series 
of years, although the evidence begins well within 
modern times, anything not manifestly absurd 
which will support & give a legal origin to such a 
custom will be presumed. Therefore, a liability 
to repair a sea-wall submitted to since 1818 ought 
to be presumed to have a legal origin. — London & 
North Western By. r. Fobbing Levels Sewers 
CoMRS. (1890), 06 L. J. Q. B. 127 ; 75 L. T. 029 ; 
41 Sol. Jo. 128. 

183. Who is liable — Possessors of land.] — 

Queere: whether in an action on the case against 
a wrongdoer, for not repairing fences, a declaration 
prescribing that all the possessors of the close had 
used to make the hedges is sufiicient. — Hoi.bacu v, 
Warner ^023), Cro. Jac. 005 ; Palm. 331 ; 79 
E. B. 576. 

Annotatinrui Consd. Powell r. Sallpbary (1828), 2 Y. & .1. 
391. Held. R. V. Bncknall (1702). ‘i Ld. Ruym. 804 ; 
Rider r. Hmitb (1790), 3 Term Rep. 766. 

Purchasers of lands formerly liable 
as a whole.] — Where a farm lias been subject 
ratione ienuroe to repair a sea wall, such liability 
attaclies to every part of the land comprising the 
farm, though the farm has bt*en sold Sc has become 
vested in several dilTerent purchasers. — London 
& North Western Ky. v. Fobbing Levels 
Sewers Oomrs. (1890), 00 L. J. Q. B. 127 ; 75 
L. T. 629 ; 41 Sol. Jo. 128. 

185. Occupiers.] — In an action upon the 

case plif. declared, that defts., the tenants & 
occupiers of a parcel of land adjoining to pltf.’s, 
had time out of mind maintained a fence ; Sc that 
the fence lay open, Si that pltf.’s mare went 
through the gap, & fell into a ditch, & was 
drowned : — Held : the declaration was good 
though the prescription was laid in occupiers, for 
pltf. was a stranger, & presumed ignorant of the 
estate; but otherwise if deft, had prescribed. — 
Anon. (1074), 1 Vent. 264 ; 80 E. R. 177. 

Annotaiiofna : — ^td. Rider r. Sinitb (1790), 3 Toma Rep. 
766 ; Powell v. HallKbiiry (1828), 2 Y. & J. 391 ; Lawrence 
u. JenkinB (i873), Xj. R. 8 Q. B. 274. Mentd. Blizord v, 
Kelly (1823), 3 Dow. & Ry. K. B. 519. 

-.] — ^Wliere a man is obliged to 
make fonce.9 against another, it is enough to say, 
all occupiers ought to repair, etc., because that 
lays a charge upon the right of another, which it 
may be, he cannot particularly know (Holt, C.J.). 
— K. V, Bucknall (1702), 2 Ld. Kaym. 804 ; 
Holt, K. B. 128 ; 7 Mod. licp. 54 ; 92 E. B. 37. 

Annoiut'uma : — Refd. Rider v. Hiniib (1790), 3 Term Rep. 
766 ; Powell v. Salisbury (1828), 2 Y. Sl J. 391. Mentd. 

R. V. Sutton (1835), 3 Ad. &. El. 597 ; Baker r. OriM^nWIl 
(1842), 3 Q. B. 148 ; Metcalfe v. Hetberlngton (1855), 
11 Exch. 257. 


187. -.] — ^An action on the case for 
not repairing fences, whereby another party is 
damnhled, can only be maintained against the 
occupier, & not against the owner of the fee, who 
is not in possession. — Gheethaai v, ITampson 
(1791), 4 Term Bcp. 318 ; 100 E. B. 1041. 
An-mtaiums : — Reid. Todd r. Fllgbt (1860), 9 C. B. N. S. 

377. Mentd. RubscU v. Sbenton (1842), 3 Q. B. 449 ; 

Gwitmell r. Earner (1875), L. R. 10 C. P. 658. 

See, also, No. 190, post. 

Liability for injuiy to animals consequent on 
failure to repair, Animals, Vol. IT., Nos. 120-133. 

B, Whc7i and how Duly BxHnguMcd. 

188. By unity of ownership or possession.] — 

A duty to fence will be extinguished by unity of 
possession. — 1 )ay Si Drake’s CUse (1005), cit-ed 
in Palm, at p. 440 ; Poph. at p. 1 72 ; 81 K. B. 1104; 
sub nom. Drew v, Prake, cited in Noy. at p. 84. 
Annotation: — Refd. Sury r. Pigot (1626), Popb. 166. 

189. Purchase of adjoining land by owner 

liable to fence.] — If a man is bound to fence 
against land & purchases that land, his liability 
is at an end. — S ackvilt.e r. Milwahd (1144), 
Y. B. 22 Hen. 0, fo. 7, pi. 12 ; Yin. Abr. tit. Fences, 

A. 1. 

190. Not revived by subsequent severance.] 

— In an action in trespass for impounding oxen, 
deft, iileadcd that V. was seised of a close Jj. in 
fee, Si had lot it to him for 90 years, tliat the cattle 
came upon the close. Si so justified for damage 
feasant. Pltf. replied, tliat V. was seised of an 
adjoining close, B., Si alleged a custom in P., in which 
town both the closc*s were, that all the occupiers 
of close L. had maintained a fence against B,, Si that 
the entile came upon the land in default of a fence. 
The custom ha\ing been proved S^ verdict given 
for pltf., it was moved in arrest of judgment (1) 
that this was in the nature of a prescription, Si 
not a custom ; (2) that if it had b('en alleged by 
way of prescription, it should be laitl in him that 
had the inlieritanee ; & (3) that by tlio unity of 
possession the duty of fencing was extingnishod. 
Si did not revive though the closes came afterwards 
into several hands ; — Held : the duty of fencing 
was oxlinguished. — PoLUs v, IIenstock (1070), 
1 Vent. 97 ; 80 E. B. 07 ; sxih ttom. Bolus w 
IIinstorke, T. Baym. 192 ; 2 Kcb. 080, 707. 
Annotations : — Mentd. Sbaij) r. Lowtber (1736). Leo temp. 

Hard. 292 ; llurdciifitle r. Slater (1745), 1 Amb. 41. 

See, generally, Easements Sc Profits a Prendre. 

191. Not by construction of new highway — 
Fence removed before old highway stopped up.] — 

Upon the diversion of a turnpike road after the 
new road had been comi)loted, but before the old 
i*oad was stopped up, the trustees, by the per- 
mission of B., broke down las fence to make a 
passage from the new road to the close of A., but 
did not put up a gate or fence to i)rotect the latter 
close : — Held : the trustees were wrong-doers, & 

B. wfis responsible for their acts. — WjNTbai v. 
Charter (1829), 3 Y. J, COS ; 2 Man. & By. M. C. 
177 ; 148 B. B. 1197. 

192. Not by Inclosure of wastes under modern 
Inclosure Act.] — The owners & occupiers of an 
ancient copyhold inclosure, Sc they alone, had from 
time to time repaired the fence belonging to tlie 
inclosure between it & tlio common waste land of 
the manor : — Held : the proper inference for a 
jury to draw was that at the time the lord granted 
the exclusive possession of the land, he granted it 
subject to the obligation on the part ot the grantee 
to keep it fenced as against the cattle of the lord 
& the other copyholders turned out on the wastes 
of the manor, & that tlio owner or occupier wag 
therefore bound to keep up the fence as against 
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adjoining occupiers after the wastes of the manor 
wore inclosed under a modern Inclosuro Act. — 
Barbeu V, Whiteley (1805), 34 L, J. Q. B. 212 ; 
29 J. P. 078 ; 11 ,rm\ N. S. 822 ; 13 W. R. 774. 

Annotation : — Reid. Kills v. Loftus Iron Co. (1874), 23 W. R. 
24(1. 

See, further, Copyholds. 


Sun-SECT. 3. — By Contkact. 

193. Defence to action for trespass.] — To tres- 
ass, it is not sufllcient for deft, to plead that pitf. 
y af?i’eem(jut ou^ht to repair ; for he may have a 

remedy upon the covenant. — N owel v» Smith 
( 1599), Cro. Eliz. 709 ; 78 E. R. 913. 

Annotation : — Mentd- Lawrouco v. Jenkins (1873), L. 11. 8 

Q. B. 274. 

194. Whether running with land — Fence be- 
tween land & proposed road.] — former i^ur- 
chascr of lands had entered into a covenant to 
make &; maintain the boundary fences between 
the lands k a road afterwards made, which became 
vested in the local board of health, & a question 
was raised whether this covenant ran with tlie 
land, was binding upon a future purcliaser : — 
Held : the question was too doubtful to admit 
of the title being forced upon a purchaser. — Potteu. 
V, Peiuiy (1859), 23 J. P. Old ; 7 W. U. 182. 

195. Breach of covenant — What amounts to.] — 
A lease contained a covenant for fencing with good 

substantial walls or quick fences ; fences had 
been made upon a part of (lie premises, not much 
exposed, without posts or rails, which were usual 
f(?nccs in that part of the country, &. existed 
in the fences upon the other parts of the demised 
premises. The jm’y having found that the fences 
were in as good a comiilion as could be expected 
in the circumstances : -/f c/d ; Ihe covenant had 
been sui)stan(ially performed, — Doe d. Mence v, 
Hadlev (1819), 14 L. T. O. S. 102. 

196. .] — ^A inu‘chas(U‘ covenanted to 

fence tlie land purchased with a fence consisting 
of “a dwarf wall with iron palisading & gates 
either of wood or iron”: — Held: a large i)er- 
manerit hoarding for advertisements was a breach 
of the covenant. — N uhsey %\ Provincial Bill 
P osTiNO Eddison, [1909J 1 Ch. 73d ; 78 

L. .1. (h. 539 ; 100 D. T. 087 ; 25 T. L. K. 189 ; 
53 Sol. Jo. 418, 0. A. 

Annotation : — Mentd. Tubbs i\ Enscr (1900), 26 T. L. R. 115. 

197 . For supply of wood — No request.] — 

To F declaration against a tenant for not using 
prq ses in liusbandlike manner, in repairing 
fed , etc., on liis implied promise so to do, a plea 
thad/ the fcuicos became out of r(*pair by natural 
decay, that there was not proper wood (without 
specifying it) wliich deft, had a right to cut for 
repairing the fences, jiltf. ought to have set out 
pi'oper w^ood for tin* purpose.* of repail's, which pltf. 
neglected to do, witliout/ averring any request on 
pltf. so to do or a custom of the country in tliis 
respect, is bad. — Whitfield v, Weedon (1772), 
2 Chit. 085. 

198. Measure of damages.] — The gran- 

tees of certain land had covenanted with the 
grantor, since deceased, that the land, except as 
to the entrance to be made by them towards an 
intended new road, should be & be kejit inclosed 


on all the sides abutting on the land of the grantor 
with a brick w^all seven feet high. The grantees 
nob having erected a wall in pursuance of the 
covenant, an action was brought against them by 
the exors. & devisees of the grantor for damages 
for the breach of covenant. In the events tliat 
had happened, the value of the adjoining land of 

S ltfs. was not decreased by the non-ei*ection of 
iie wall to anytliing like the amount wliich it 
would have cost to build the wall : — Held : the 
true measure of damages being the pecuniary 
amount of the difTercnco between the position of 
pltfs. upon the breach of contract & what it would 
hav(j been if t»he contract had been porfomied, in 
the circumstances of the case the amount that it 
would cost to build the wall was not the correct 
measure of the damages. — Wicjsell v, School for 
Indigent Bund (1882), 8 Q. B. 1). 357; 51 
L. J. Q. B. 330 ; 40 L. T. 422 ; 30 W. R. 474, D. 0. 
Annotations : — Rezd. Joyucr v. Weeks, [1801] 2 Q. B. 31. 
Mentd. Marshall v. Mackiutosh (1898), 78 L. T. 750. 

iSce, juriher, Sub-sect. 5, post; Landlord & 
Tenant. 


SuB-akcT. 4 . — By Statute. 

199. Ditch by public highway.] — Comi’s. of 

sewei*s used for tlie purpose of Dieir sewerage an 
ancient tidal ditch wliich ran along the side of a 
public highway : — Held: the conirs. were under 
no obligation to fence the sewer, so as to protect 
persons frequenting the highway. — Cornwktx v» 
Metropolitan Com us. of Sewers (1855), 10 
Exch. 771 ; 24 L. T. O. S. 244 ; 19 J . P. 313 ; 
3 C. J.. R. 417 156 E. R. 052. 

AnnMaiion : — Refd. Fisher v, I’rowse, Cooper v. Walker 
(1862), 2 B. 770. 

200. Goit by public footpath — Towns Improve- 
ment Clauses Act, 1847 (c. 34) — Public Health Act, 
1848 (c. 63), s. 68.J — Defts., a local board, left 
unfenced a goit adjoining a. public footpath within 
their district, by it^ason of wliich pltf.’s husband, 
while using the footpath, fell into the goit & was 
drowned ; — Held : defts. wore not liable under 
Towils Improvement Clauses Act, 1847, s. 83, as 
the goit was not a hole within the meaning of that 
s«.*ct, nor und(‘r Public Health Act, 1818, s. 08, 
since that sect, only gives a discretionary power 
to the local board to place keep in i-cpair fences, 
etc., & does not impose upon them an absolute 
duty to do so. — Wilson t’. IIaufax Cokpn. (1808), 
J.. R. 3 Exch. 114 ; 37 L. J. Ex. 14 ; 17 L. T. 000 ; 
32 J. P. 230 ; 10 W. R. 707. 

Annotations: — ^Consd. Jolltffo v. Wallasey lu B. (1873), 
L. 11. 9 (\ P. 62. Mentd. Gibson v. Preston C’orpn. (1870), 
L. K. 5 Q. B. 218 ; Ham monel v. St. Pancras Vestry 
(1874), L. U. 9 C. P. 316 ; Holland v. Northwlch Highway 
Board (1876), 31 L. T. 137. 

201. Footpath diverted — Under statutory 
powers.] — ^A duty is cast upon those who, in the 
exercise of statutory powei'S, divert a public 
footpath, to protect, by fencing or otherwise, 
reasonably careful pei*sons using the footpath 
from injury through going astray at the point of 
diversion. — Hurst v. Taylor (1885), 14 Q. B. D. 
918 ; 40 J. P. 359 ; 33 W. R. 582 ; 1 T. L. R. 380, 
D. 0. 

Annotations : — Refd. Evans v. Rhymney L. B. (1887), 4 
T. L. R. 72 ; Me CleUand r. Manchester Corpn., 11912] 1 
K. B. 118. 


PART II. SECT. 2, SUB-SECT. 3. 

p. Whether affected by statute .} — 
An ugroonient. between parties resjieet- 
iug division fences between their 
reapective properties Is not affected by 
4 Will. 4, 0. 12 . — Lamb v. Mulholland 
(1836), 5 O. S. 109.— CAN. 

Q. Verbal agreement,} — Ad- 


joining owners may agn’ie verbally (o 
erect any kind of fence along their 
common boundary witJioiit refeixuice 
to or witliout complying with Fencing 
Act, 1895. — COGHLAN V, Johnson 
N. Z. L. R. 1002.— N.Z. 

r. Agreement to repair — Implied 
term,} — Pltf. & deft, who were owners 


of adjoining land agrc<»d to repair the 
dividing fence, each paying half the 
cokI. The fence was entirely on deft.’s 
land, but had long been used as a 
party fence : — Held : there was an 
Implied promise on port of deft, not 
wilfully to impair the efflclenoy of the 
fence. — V ickeby v. Jbnnkb (1890), 
17 N. S. W. L. R. 438.— AUS. 
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SecL 2. — Mights and liahilities of owners and 
occupiers: Sid ) -sects » 4 & 5,] 

202. Excavation made near highway — After 
dedication — Statutory obligation to fence highway 
— ^Liability of person making excavation.] — If an 

excavation been made so near to a highway 
since its dedication & adoption as to create or 
increase danger to the imblic, & an accident 
happens thereby, the person making the excava- 
tion is not absolved fi*om liability by reason that 
a statutory obligation to fence the highway is 
imposed upon other parties, who liave neglected 
to do so. — Wettou V, Dunk (1804), 4 F. & F. 298, 
N. P. 

203. Fence broken down & removed — Lessee of 
land allotted under Inclosure Act — Form of order.] — 

On an award under an Iriclosure Act, a plot, of 
whicJi deft, was the present lessee, was allotted to 
L. & it was ordered that L., her heirs & assigns, 
should maintain A repair t.he fences bc'tween licr 
plot & a plot allotted to pltf. In an action to 
restrain deft, from permitting the fences to remain 
broken down & removed, the ct. ordered dt'ft., 
who was in a humbhi position in life, to restore 
& repla(H^ the fences whicli he liad broken down &; 
removed, instead of making a m^gativo order 
restraining him fiom permitting tlie fences to 
remain broken down removed. — Bidwell v» 
Holden (1890), 03 L. T. 105. 

204. Excavation on land adjoining highway — 
Public Health Amendment Act, 1907 (c. 53).] — 
The words, “ If in any sit uation fronting, adjoin- 
ing, or abutting on any street or public footpath, 
any . . . excavation ... or bank is . , . dan- 
gerous to the persons lawfully using the street or 


footpath,** in Public Health Acts Amendment Act, 
1907, s. 30 cover the case of any excavation, or 
bank, that is sufficiently near to any street, or 
footpath, to cause danger to those who are lawfully 
using it, even though the excavation, or bank, 
does not itself actually front, adjoin, or abut on 
the street or footpath. The owner of such exca- 
vation or bank, may therefore be required by the 
local authority under s. 30 to erect a fence to 
prevent any danger to the Iversons using the 
highway. — Oarshalton Urban Council v. Bur- 
RAUE, [1911] 2 Oh. 133 ; 80 L. J. Ch. 500 ; 104 
L. T. 300 ; 75 J. P. 250 ; 27 T. L. 11. 280 ; 9 
L. a. K. 1037. 

Annotation : — Expld. Clioshlro Lines Com. v, Heaton Norris 

U. a. flDl.’U IK. IL 325. 

205. Disused quarry.] — Deft, owned & 

occupied land, being a worked-out quarry, im- 
mediately adjoining a public highway vested in an 
urban district council & repairable by the iuhabi- 
1 ants at large. A prior owner of the land had, in 
1805, made the excavation in order to quarry for 
limestone, & until then the surfaces of the road & 
the land had been on the same level. The excava- 
tion being a source of danger &. obstruction to 
pei'sons using the road, the excavator, to protect 
them &; the road, built alongside the road a wall, 
the bottom of which rested on a ledge of limestone 
left ungotten for the purpose &- served as a retain- 
ing wall for the subsoil of the road & as a ftmee wall 
above its surface. In Feb,, 1913, iiaii of the wall 
collapsed & fell into the quarry, & in consequence 
a considerable part of the subsoil of the road & of 
its surface fell in also, the road thus becoming 
impassable, a source of danger to ])ersons attt?mpt- 
ing to use it, & a nuisance, liable under Quarry 


PART 11. SECT. 2, SUB-SECT. 4 

f. ExravaJtion near highway — Statu- 
tfiry obliaation to fence highwau — 
Cromn, land.] — A municipality in not 
coiiipoUod by Local Oovcriimciit Act, 
1874, to fence a liolo near a roud, if on 
unalieuated t’rown land.— Ilisi* v. 
CoLLiN(JW()on CoiU'X. (1883), 9 V, L. It. 

— AUS. 

202 i. Liability of person 

making excavation.] — I3y byc-lawH of a 
municipality pcreoiiH di^rifinf? a bole, 
near a public bUfhwuy, >v«!re to fciioo 
it In. 1*. owned land having a much 
used footpath running aci*o8s it. He 
fliig a deep hole on this land near the 
footpath, & ordy fciicctl it on one side. 
W. w^alking along tlio footnath fell in 
Sc was injured : — Ucld : I*, liable in 
tlamugcs. — WmoriTv. Patkkson, Buis- 
TOW V. Patkuson (1864), 5 E. U. C. 
390.-H5. AF. 


t. Lands jrotding a river — Whether 
fencing cmtipulsory. ] — Lands boimded 
by a public navigable river were 
uooupioa by manufacturing pi*cmiHcs, 
enclosed on the river side by a wall, 
leaving a narrow strij) of grouinl 
between the wall & the river ; the 
public had a right of way over tliis 
strip : — Held : under Glasgow roli<5c 
Act, 1866, the owners of the land could 
not be ordered to erect a fence between 
the footpatli Sc river. — Lano v. Kkuk, 
Anderson Sc Co. (1878), 15 8 e. L. U. 
386 ; 5 11. (Ct. of Hess.) 65.~45COT, 


a. IHvisiim fences — Contribution to- 
wards cost — Adjoining ottmers — Cattle 
Trespass Act, 1882.] — Ramsay v. 
Of™ (1018), 20 W. A. L. R. 05.— 

AUS. 


b. Fences Act, 

1915.1 — Ali Gdnner Khan v. Fawaz 
(1919), 27 C. L. R. 289.-— AUS. 

0 . Fencing Act, 

1881.1 — A covenant by a lossoo to fence 
docs not disentitle him to claim con- 
tribution under the above Act from 
his lessor as owner & occupier of lands 
adjoining those leased, even though 


the latter owned Sc occupied the adjoin- 
ing lands at the date when the covenant 
was entered Into. — Ihrnnic Trustkk v. 
MoKeown (1898), 10 N. Z. L. R. Oil.— 

N.Z. 

d. .] — Where 

an owner of land gives an adjoining 
ow’ner notice to fence. Sc, by arraiige- 
ment, puts np the fence himself, iip 
cttiiuot charge as part of the cost of tlio 
feneo sums paid to u surveyor for 
asccriaiidiig the exuel- line of boundary, 
nor the cost of ascertaining a proper 
“ give-and-take ” line widch was 
ascertained before the agreement to 
fence was made, nor interest on pro- 
gress -pnynicn Is, nor for his ow’n 
supervision. — II andysidk r. Newman 
(1880), 7 N. Z. L. R. 261.-— N.Z, 

0 , A ppUeitbilily of 

Fences {DividUifi) Art, N.S.W., 1828.1 
— Tukneu V. SiiEHKAUD (1883), Udal, 
90.— FIJI. 

f. Fence viewers — Duties.] — 

A fence viow'cr may not eslahlish a 
boundary between adjoining owners. 
Ho must tleeido what proportion of 
fence oa<*.h proprietor is to make when 
the line is lixed or assented to, 8 c must 
make the fence thereon in rase cither 
proprietor, after due notice, shall 
negliHit to make it.-— H unter v. 
Ronne (1870), 8 N. S. R. 113.— CAN. 

g. — The action 

of tlie feiico viewer will not have the 
eftoct of establishing the line, — 
Doherty r. McDEvrrr (1892), 31 
N. B. R. 526. —CAN. 

h. Survey in aid.] 

— The Lino Fences Act, 1897, enables 
a surveyor to !»e <taltod in to aid fence 
viewers. — D kiama'iteh r. Brow'n 
(1909), 13 O. W. R. 58. 862.- -CAN. 

j, Reference to three — ■ 

Award by two .] — Three ftmee viewers 
were notihed t o view' a lino feneo. One 
did not view' the fence Sc t he other two 
ma<ie an award without coneurrenco 
of the tlilrd : — Held: the award should 
be set aside, there being no evidence 
that the third fence viewer had refused 


to act. — M n.LEit v. McKenzie (1909), 
11 O. W. R. 512.— CAN. 

It. Award conclusive as 

to -‘Sufficiency of fence.] — -On tho iiues- 
tioii of tho suflleieney of a fence accord- 
ing to township regulations, the award 
of fence viow'crs is conclusive. — 
Stedman V. Wasley (1811), 1 U. C. R. 
464.— CAN. 

l , — Legality of 

fenec.] — Under Municipal Institutions 
Act, s. 369, the award is eonelusivc as 
to the legality of the fcjice.— Shout v. 
I’AUMKU (1865), 21 U. C. R. 633.— CAN. 

m. S. P. He C-AMEUON & Keur 
(1866), 25 U. C. R. 533. — CAN. 

n, Appeal from award.] 

-—He McDonald Sc (’aitanaiui (1870), 
30 U. C. U. 432.— CAN. 

o. Fees.] — A fence 

view'cr may recover his fees though 
there is a bond fide dispute as to the 
boundar.v lino Sc the lino on w'hioh lie 
iliroctcd tho fence to be put is not the 
true lino, — D oherty v. McDEVirr 
(1892), 31 N. B. R. 526.— CAN. 

(If, sis of erecting 

fence.] — Cross v. Leuag (1907), 41 
N. S. R. 419.— CAN. 

q. When not 

recoverable .] — I’ltfs. who were fence 
viewers sued to recover expenses 
directed Sc iueuiTod by them us fence 
viewers in building doft.’s portion of 
a lino fonee botw'oon deft. Sc an adjoin- 
ing owner. Fltfs., before entering upon 
tho duties of tlioir offleo, had failed to 
Bubsoribo tho oath of qualiflcaiioti 
required: — Held. : pltfs. could not 
recover. — U annigan v. McLeod (1915), 
48 N. S. R. 340.— CAN. 

r. — ■ — Person einph>yed by 

— Liability of occupier.] — A person 
employed by a fence viewer to repair 
a division fence on failure of tho 
occupier to make repairs, may sue the 
occupier for the amount of such 
repairs. — Stevenson v. Stanton 
( 1845), 2 Kerr, 670.— CAN. 
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(Fencing) Act, 1887 (c. 19), s. 3 to be dealt with 
summarily under Public Health Act, 1876 (c. 56) : 
— Held : in an action by the A.-G. at the relation 
of the council, a mandatory order must be made 
on deft, to abate the nuisance by rebuilding the 
wall or providing some other reasonable fence 
between the road & the quarry. — ^A.-G. v. ItoE, 
[1915] 1 Ch. 235 ; 84 L. J. Oh. 322 ; 112 L. T. 581 ; 
79 J. P, 203 ; 13 L. G. R. 335. 

Sec^ gencrallyf Buriae & Cremation ; lliaii- 
WAYS, Streets, & Bridges ; Mines, Minerals, 
& Quarries ; Railways & Canals. 


Sub-sect. 5. — IIow Satisfied. 

206. Liability to fence ’’-^atlsfled by deep 
dltch.]-~~A ditch is a fence within Inclosure Con- 
solidation Act, 1801 (c. 109). A local Inclosure 
Act required that the allotments “ should be 
inclosed & fenced i)n all such parts & sides as 
should not be directed to be fenc(‘d by any other 
propri(*tor, or as should not adjoin to any inclosed 
land, or bt» bounded by any river or oilier sulTicient 
fence ” ; part of the forws in quo was bounded by 
an old deep ditcdi : — Held : this was a sullicient 
fence within the meaning of the Act. — Kllis v, 
Arntson (1822), 1 B. & C. 70 ; 2 Dow. Rv. K. B. 
101 ; 1 Dow. & By. M. (\ 193 ; 1 L. J. O. S. K. B. 
24 ; 107 K. R. 27 ; ftubsequent j)rocccdinqs (1823), 
3 Dow. A: By. K. B. 27. 

207. “ Dwarf wall with Iron palisading ” 

— Hoarding InsulIlcient.J — A building estaB; on 
which residential houses won? int(‘nd(*d to be 
built was put iqi for sale in lots according to a 
gerieral sale plan & subject to conditions of sale 
which provided that all the lots should be subject 
to certain restrictive covenants for the general 
benelit of the estate. The conveyances to the 
purchasers contained, amongst others, covenants 
to fence olT the lots from tlie road, the fence to 
consist of a dwarf wall with iron palisading & gates 
citlier of wood or iron, to maintain the same &; 
no other kind of fence in rei^air. A purcliaser of 
two lots leased the same to a co. for seven years 
for bill-iiosting purposes, & the co. erect(*d along 
the boundary of the land where it adjoined a jilot 
belonging to another purcluiser a hoarding of a 
permanent nature J5() feet long & 15 feet high, Ac 
covered the hoarding with advertisements. The 
owner of this plot brought an action for a manda- 
tory injunction for the pulling down of the hoard- 
ing : — Held : the hoarding was a “ fence,” Ac the 
erection of the same was a breach of the covenant 
as to fencing. — Nussey v. Provincial Bill Post- 
ing Co. A: Eddison, [1909] 1 Ch. 734 ; 78 L. J. Ch. 


630 ; 100 L. T, 087 ; 25 T. L. R, 489 ; 63 Sol. Jo. 
418, 0. A. 

Annotation Mentd. Tiibbn r. Kshcji* (1000), 26 T. L. II. 145. 

208. Fence ordinarily suflicient — Fence knocked 
down by horse & cart.] — Deft., a contriictor for 
the construction of a railway line, made an excava- 
tion within five yards of, A:< fenced it off from a 
highway. Pltf.’s horse, attached l*o a cart con- 
taining a load of a ton weight, came into contact 
with the fence, which gave way, k> the horse was 
killed by the fall irito the excavation ; — Held : the 
fence was sullicient within the ri5quirements of 
Highways Act, 1835 (c. 50), s. 70 Ac there was no 
legal duty imposed upon deft, to construct a fence 
of such strength as t^o withstand such a shock as 
that described. — B lakeley v. Baker (1878), 39 
L. T. 359. 

209. Exceptionally active sheep.] — Sheep 

of pltf., having strayed from uninclosed land 
forming i)art of JlaHmoor Forest, over which pltf. 
liad rights of common, including the right of 
pasturage for sheep At other commonable befists, 
into an adjoining close which belonged to deft., 
werci there distrained by him damage feasant, At 
wei’c impounded by him in a pound within the 
same lumdrod, but more than thr(*o miles distant 
fit>m the plac(' where tlie distress was taken. In 
an action by pltf. against d(‘ft. for a wrongful 
distress, it was admitted by deft, for the purpf)ses 
of the case that lie was bound to fence his holding 
against moorland catths including sheep. Pltf. 
alleged that tlu^ distress Wfis wrongful hticause the 
sheep had strayed into deft.’s close through dc*ft.’s 
breach of his obligation to fence, in having insuHi- 
cieni fences. The sheei) in question wtive Scotch 
sheep, which possessed extraordinary powers of 
jumping. Neither defi.’s fenet^s, nor Dartmoor 
fences giniorally, were oonst-i*ucted to keep out 
Scotch sheep, for which kind of sheep special fences 
were nect'ssary, but deft.’s fences wore sulTicient 
for keeping out the ordinaiy moorland sheep : — 
Held : the obligation u])on deft, was only to main- 
tain fences such as were usual on Dartmoor, As 
sulTicient to kooiJ out ordinary sh(‘ep, Ar- not such 
fences as would keep out- sheep which, like ScoBdi 
she(q7, possessed (^xtniordiuary jumping powers. — 
Goaker V, WiLLcoc’KS, [ 1 9 1 1 1 2 K . B. 1 24 ; 80 
D. J. K. B. 1020 ; 104 L. T. 709 ; 27 T. L. B. 357, 
C. A. 

210. Repairs to sea wall — Extraordinary storm.] 

— A. was a frontager in a level on the JO. shore of 
the I'hames under the junsdietion of comrs. of 
sewei*s. An ancient sea wall protected tht^ level 
against incursions of the sea. Tliere was evidence 
proving a prescriptive liability on the frontagers 

Okiuiand (1896), 14 N. Z. L. U. 678.— 

N.Z. 

f. .1 — Pulling down 

an old fence & ro-oreeding it, & 
altering its olianwjstA'r, is not jcpalriiig 
within Fencing Act, 1895 . — ^McSavkny 
V. Smith (1904), 24 N. Z. L. 11. 245. — 

N. Z. 

g. Kncronchmcnt on nci{fh- 

hour's la7id.] — Deft, so ropali*cd a fence 
us to encroach on the property of pltf. : 
— livid : pltf. was entitled to rexjovor. — 
Aumstkonu V. ANNF/rr (1903), 2 

O. W. 11. 692.- -CAN. 

h. S, P. Hookv V. Tiupp (1912), 
21 i). W. \l. 493 ; 3 O. \V. N. 738 ; 25 
O. L. 11. 578 ; 2 D. L. 11. 136.— CAN. 

fo enter on another's 
land. 1 —Except under statute a person 
has no right to enter on anothcr^s land 
for the purpose of erecting a fence on 
his own laud. — T anneh v, Thomson 
(1888), 7 N, Z. L. li. 71.— N.Z. 


PART II. SECT. 2, SUB-SECT. 5. 

t. LifthilUy to fence — Mode of con- 
struction.] — A boundary fence, under 
Lino Fence Act, 1887, should bo so 
placed t hat the vertical centre of the 
wall will eoinehlo with the limit 
between the lauds of t-ho parties, caeli 
owner being bound to supi)ort it by 
appliances placed on Ids own laiul. — 
Cook v. Tate (1894), 26 O. 11. 403.— 
CAN. 

a. Low wall — Insufdcicni.y — 

A pit lay about 4 feet froiri a road wliieh 
was fi'enuontly used. There was a 
wall of stone & lime about 18 inches 
high round the mouth of the pit : — 
llcUl : the wall w^as insiiffleient. — 
BhACK V. Caddkll (1804), 13 Foti. Coll. 
320 ; (Mib nom. Cadkll v. Blai’K 
(1812), 5 Pat. App. 567.— SCOT. 

b. .] — The parapet 

wall of a bridge on a public road did 
not oxoeod 14 inches in height, it-s top 
being 15 feet above the bed of a stream 


below. In an action by a person wiio 
had fallen over the parapet on a dark 
night -i/eW ; the height of the 
parapet w'as insufflcicnl.- 'M'Intyiiic 
e. Lophadeh Dihtuii’t CoMMrn'EE 
(1901), 4 F. (Cl. of ScHH.) 188.— SCOT. 

0 . Or repair — Fence of differ- 

ent fand.}—Tho orcxjtion of a new fence 
of a different character to the old is 
not a rejialr or reuew'al under Boundary 
Fences Act, 1908, w'hich will enable a 
pari-y tti recover the cost of rojiairs 
under tlio Act. — Stohey v, LfX’KiiART 
(1915), 11 Tas. L. H. 163.— AUS. 

d. A notice to 
re]>air does not give a right to pull 
dow’ii an old fence &. put up a new one 
ill anotber place. — Tannkh i\ Thomson 
(1888), 7 N. Z. L. Jl, 71.- N.Z. 

e. .] — -A notice to 

repair does not entitle the giver of it 
to erect a new' fence of a descript-ion 
differing from that In existence at the 
time tho uotioo was given. — T ibbits o. 
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SecL 2. — Rights aftd liabilities of owners and 
occupiers: Sub-sects, ^ db Part III, Sectlx 

in the level to maintain & repair the portions of 
this wall respectively fronting their lands. Part 
of the wall in front of A.’s land was destroyed by 
an extraordinary storm & high tide. This part 
of the wall was previously in good repair and in 
a proper condition to resist the flow of ordinary 
tides &; the force of ordinary storms : — Held : in 
the absence of evidence that the prescriptive lia- 
bility of the frontagers extended to the repair of 
damage caused by extraordinary violence of the 
sea, the liability to repair the damage thus caused 
to the wall fell not upon A. but upon the whole 
of the level. — Fobbing Hewers Comrs. v, R. (188fl), 
11 App. Ca^. 440 ; 56 L. J. M. 0. 1 ; 55 L. T. 493 ; 
51J. P. 227 ; 34 W. R. 721 ; 2 T. L. R. 750, H. L. ; 
affg, S. 0. sub nom, R. v, Essex Sewers Comrs. 
(1885), 14 Q. B. D. 561, (J. A. 

Annul atimifi : — Consd. Noith v. WalthaniBtow U.'C. (1898), 
fi7 L. J. Q. B. 972 ; Reid. Baker v. Parry (1905), 3 L. G. 11. 
081. 


Sub-sect. 0. — ^How Enforced. 

211. Injury to fences — Action.! — One cannot 
have an action of trespass for the breaking of 
another man’s fence ; but if he be damnified by 
the breaking of it, he may have an action on the 
case against the party who broke it. — Cooper v. 
Ht. John (1648), Sty. 130 ; 82 E. R. 586. 

212. Failure to repair — Not by Indictment.] — 
To an indictment against deft., that he unlawfully 
sulTercd liis fences to be down, to the great damage, 
etc., exception was taken that it was a non- 
feasance not indictable : — Held : the indict- 
ment sliould be quashed. — R. v. Bingley (1714), 
Hess. Cos. K. B. 25 ; 93 E. R. 25 

213. Repair of sea wall — Presentment of Jury — 
Commissioners of sewers.] — A. was a frontager 
in a levc?l on the* E. shore of the Thames under 
the juri.sdiction of comics, of se Wei’s. An ancient 
sea wall protected the level against incui’sions of 


the sea. There was evidence proving a pre- 
scriptive liability on the frontagei*s in the level 
to maintain & repair the portions of tliis wall 
respectively fronting their lands. Part of the 
wall in front of A.’s land was destroyed by an 
extraordinary storm & high tide. This part of 
the wall was previously in good repair & in a proper 
condition to resist the flow of ordinary tides & the 
force of ordinary storms. The presentment of a 
jury at a ct. of sewers in 1861 found that the then 
owner of A.*s land was bound by reason of his 
tenure to repair a portion of the sea wall fronting 
the land so as to prevent the influx of the waters. 
In 1881-2 the comrs. of sewers made orders upon 
A. as the owner of the land to repair this portion 
of the wall, it having been destroyed by the 
extraordinary storm & liigh tide. These orders 
were made “ upon reading the presentment ** of 
1861. One of the comrs. who made the orders 
was peraonally interested as an owner of lands 
within the level: — Held: (1) Sewers Act, 1833 
(c. 22), s, 13, which enables orders to bo made 
upon a previous presentment does not authorise 
an order upon a person who has become owner of 
the land since the presentment, the presentment 
being only of the ordinary liability did not justify 
an order to make good damage caused by an 
extraordinary storm & the orders were bad & must 
be quashed ; (2) if the comrs. had made the ordei’s 
under the powers of Land Drainage Act, 1861 
(c. 133), s. 33, they must themselves have found as 
a fact A.’s liability ; & if they had exemsed such 
a jiu’isdiction they would have been acting 
judicially, in which case the orders would have 
been invalidated by the fact that one of the comrs. 
W’as disqualified by reason of interest. — Fobbing 
Bewehs Comrs. v, R. (1886) 11 App. Cas. 419 ; 

56 L. . 1 . M. C. 1 ; 55 L. T. 493 ; 51 J. P. 227 ; 34 
W. R. 721 ; 2 T. L. R. 7.50, II. 1*. ; affg, S. C. sub 
nom, R. V, Essex Sewers Comrs. (1885), 14 
Q. B. D. 561, C. A. 

AnnohUhns .’ — ReW. Baker v. Parry (1905), 3 L. (5. R. 684 ; 

Mentd. North v. VValthamstow U. C. U898), 67 L. J. Q B. 

972. 


Part III. — Party-Walls. 


Sect. 1. —OUTSIDE METROPOLITAN OR LONDON 

BUILDING ACTS, 

Sub-sect. 1 . — Definitions. 

214'. Four meanings.] — The term “ party-walD* 
may be used in four dilTerent senses, as meaning 
(1) a wall of which two adjoining owners are 
tenants in common ; (2) a wall divided longitudin- 
ally into two strips one belonging to each of the 

“jSSt 11. ^CT.~2. SUB-SECT. X 

211 i. Injury to fences — Action.] — 

Deft, tore down a foiico marking the 
boundary of their respective properties 
without pltf. 's consent : — Held : pltf . 
entitled to recover damages for de- 
struction of the fence. — H uokkll 
POMMKRVILLE (1912), 21 O. W. 

681 ; 3 O. W. N. 845,— CAN. 

l. Injunction.] — Dickie 

Chiciiigian (1912), 23 O. W. H. 208 ; 

4 O. W. N. 303 ; 6 D. L. II. 911.- -CAN. 

m. Failure to repair — Statutory 
remedy.] — The remedy of an adjoining 
owner who discovers that a fence, 
repairable by his neighbour, is out of 
repair, la to proceed under Fencing 
Act, 1881, 88. 26, 27. — Olsen v. 

Bailey (1888), 6 N. Z. L. R. 713.— 

N.Z. 


adjoining ownci’S ; (3) a wall which belongs 

entirely to one of the adjoining owners, but is 
subject to an easement or right in the other to 
have it maintained as a dividing wall between the 
two tenements ; (4) a wall divided longitudinally 
into two moieties, each moiety being subject to a 
cross easement in favour of the owner of the other 
moiety. 

The most ordinary & the primary meaning of 

elusion. — H ome Bank of Canada v. 
Might Directories, Ltd. (1913), 25 
O. W. R. 665 ; 5 O. W. N. 690.— CAN. 

q. Wall erected as party wall 

— Tiwugh not so used in Us entirety. )r— 
Under separate agreements made by 
them respectively, pltf. & deft, held 
adjoining plots of land for building. 
The agreements contained the same 
stiinilations among which was the 
following : ** The buildings to be oon- 
tinuous, with party walls common to 
both adjoining houses.** Pltf. upon his 
land erected a house, the north wall 
of which was built as a party wall in 
tmrsuanco of the conditions contained 
in the agreement. After pltf. 's house 
had been completed, deft, bnilt his 
house upon the adjoining land Sc used 
a portion of the party wall as the 
southern wall of his house, but did not 


PART 111. SECT. 1, SUB-SECT. 1. 

n. Characteristics — Separatimi of pre- 
mines of different oumers.}— To con- 
stli.utc party walls they should separate 
the adjoining properties at different 
owners. — R. v. Corr (1889), 17 O. R. 
738.— CAN, 

o. Whether a party wall — Long user.] 
' — User by an adjoining owner of a 

tj. wall not on his land for over 20 years 
docs not constitute the w’all a lutii-y 
wall . — ./ameh V. Clement (1886), 13 
O. R. 115. CAN. 

p. Opening for joists .] — The 

fact that there were openings in 
a wall botw’oen two old buildings for 
the insertion of joists & timbers of the 
adjoining building, does not constitute 
such waU a party wall where all other 
evidence points to a different con- 
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the term is a wall of which the adjoining owners 
are tenants in common. — Wati^on v. Gray (1880), 
14 Oh. D. 192 ; 49 L. J. Oh. 243 ; 42 h. T. 294 ; 
44 J. P. 537 ; 28 W. B, 438. 

Annotatu>ns Newton v. IIiiKfirinM (1900), 50 Sol. Jo, 

617. Mason v. Fulham CJorpii., [1910] 1 K. B. U31. 

See, also, cases in Sub-sect. 2, post. 


Sub-sect. 2. — Ownership. 

215. One half of wall on land of each owner — 
Wall built at Joint expense.] — If two persons have 
a party-wall, one-half of the thickness of which 
stands on the land of each, they are not therefore 
tenants in common of the wall, or of the land on 
which it stands, although the wall was erected at 
the joint expense of the two projirictors. The 
property in a wall erected at a joint expense 
ensues the propeHy of the land whereon it stands. 
— ^Matts V. Hawkins (1813), 5 Taunt. 20 ; 128 
E. R. 593. 

Anfwtalions : — Difltd. Wiltshiror. Sidford (1827). 1 Man. & Ry. 
K. B. 401. Consd. Cubitt v. Porter (1828), 8 B. & O. 257. 
Reid. Wateon v. Gray (1880), 14 Ch. D. 192. 

216. Presumption from common user of wall.] 

— The common user of a wall separating adjoining 
lands belonging to different owners, is primd facie 
evidence that the wall, & the land on which it stands, 
belongs to the owners of (.hose adjoining lands in 
equal moieties as tenants in common. — Cubitt ik 
Porter (1828), 8 B. ife C. 257 ; 2 Man. & By. K. B. 
207 ; 6 L. .1. O. 8. K. B. 300 ; 108 E. K. 1039. 
Annotations : — Oonsd. Standard Bunk of Brltiah South 
Africa r. Stokes (1878), 9 Ch. D. 68 ; Watson v. Gray (1880), 
14 Ch. D. 192 ; JoUiiTo v. W<»odhou 80 (1891), 10 >r. L. H. 
653 ; Newtion v, Hnffglns (1906), 50 Sol. Jo. 617 ; Adams 
V. Marylcbonc B. C. [19071 2 K. B. 822. Re!d. Bradboc v, 
ChriHt’8 Hospital (1842), 4 Man. & G. 714 ; Murray r. Hall 
(1849), 7 C. B. 441 ; C^olebock v. (iirdlors Co. (1876), 1 
G. B. D. 234 ; Mason i’. Fnlhatn (torpn., [1910] 1 K. B. 
631 ; Vine v. Weuham (1915), 84 L. .7. Ch. 913. Mentd. 
Holmes V. BelUnffhain (1859), 6 Jur. N. S. 534 ; Miutura 
V. Barry (1912), 76 J. P. 441. 

217. Title derived from common predecessor.] — 

l^ltf. A: deft, occupied contiguous premises bounded 
by a wall, which pivmises they had, severally, 
purchased at the same auction fi*om the then 
owner of the whole. The lots were afterwards 
conveyed to pltf. & deft, by separate deeds, in 
which the ijremiscs were described ns being in the 
occupation respectively of II. & B., together with 
all buildings, ways, etc., known or ivputed to be 
parcel thei*cof : — Held : deft, might give in evidence 
conditions of sale distribut/cd at the time of the 
auction, describing the j^remises by measurement, 
there being pi’obable evidence that those con- 
ditions were seen by pltf.’s agent at the sale ; 


inasmuch as th('. conditions wci’e used, not to con- 
trol or constiuc, but. to apply, the language of the 
deeds. — M urly v, M‘DERM;o'rr (1838), 8 Ad. & El. 
138 ; 3 Nev. & P. K. B. 358 ; 1 Will. Woll. & H. 
226 ; 7 L. J. Q. B. 242 ; 112 E.H. 789 ; sub nom. 
Murphy v, M’Dermott, 2 Jur. 806. 

Annotation .-—Mentd. Stedman v. SrniUi (1857), 8 E. & B. 1. 

218. —,] — The owners in foe of two adjoining 

houses derived title to them from a common pre- 
decessor in title. In the conveyances from that 
predecessor to the two owners respectively, was 
contained a declaration iliat the wall which divided 
the yards at the back of the two houses should bo 
& remain a party-wall : — Held : the two ownci-s 
were tenants in common of the wall. — Watson v. 
Gray (1880), 14 Ch. O. 192 ; 49 E. J. Ch. 213 ; 
42 L. T. 294 ; 44 J. P. 537 ; 28 W. B. 438. 

Annotations : — Refd. Nowten v. (1906), .50 Sol. Jo. 

617 ; Mason v. Fulham Corpn., [1910] 1 K. B. 631. 

219. Wall above adjoining building.] — A wall 
may be a party-wall to such height as it belongs 
in common to two buildinp^, & cease to be a party- 
wall for tlio rest of its height. An Impi-oveincnt 
Act, enacted that no opening should bo made in 
any party-wall except for communication from 
building to another. Plt-f. had a house, one wall 
of wliich was lo the height of the fii'st storey a pai't-y- 
wall between pltf.’s house A: a building belonging 
to defts., but above that height had ancient 
windows opening to the external aii*. Bhf*, pulled 
down his house, & proposed to rebuild it with 
windows in the same position as before. Before 
doing this, he gave notice to -defts,, under the Act 
that the' wall, which he described as a party- wall 
was out of repair, Ac a certifleate of two survey oi-s 
was given directing the party-wall to be rebuilt 
at the joint expense of pltf. & defts. Defts. after- 
wards iiroceeded to erect a building which would 
obstruct the light coming to the ancient windows 
of pltf. : — Held : the wall above defts.’ building 
was not a party -wall. — Weston v, Arnold (1873), 
8 Ch. App. 1084 ; 43 L, J, Ch. 123 ; 22 W. B. 281, 
L. .JJ. 

Annotations : — FoUd. Knierlit v Pursdl (1879), 11 Ch. I). 412. 

Consd. Drury v. Army & Nuvt Auxiliary Co-op. .Supply, 

[1896] 2 Q. B. 271. 

220. Wall above wall held In severalty.]— Pltf. 

was the owner in fee simple of certain premises 
consisting of foiu dwelling rooms built over an 
archway & bounded on tlui western side by a 
public house belonging to deft. co. While rebuild- 
ing the public house, deft. co. pulled down part of 
the wall which divided pltf.’s pi*etnises from their 
own. The wall was an 18-in<;h wall fi-om the 
ground to the first floor, i.e, under the archway, 
& 13J inches from the tii-st floor upwards. The 


use tlio rear portion of the wall, as his 
house did not extend so far to the rear 
as the house of pltf. : — Held : the part 
of the wall not used by deft, was a 
party wall, hayiiii; regard to the agroc- 
meuL under which the wall was croctod, 
— CovEiui Ludda & Kbsmekbai V. 
Morakji Punja (1885). I. L. It. 9 Bom. 
183.— IND. 


PART HI. SECT. 1, SUB-SECT. 2. 

215 i. One half of wall on land of each 
owner — Wall built at joint exjjcnse .] — 
Pltfs, dc defts. agreed to erect a v/all to 
be used as a party wall between build- 
ings which they proposed to erect on 
their respoctlye adjoining lots; under 
the agreement either pltfs. or defts. 
might build the wall, & the others wci*© 
to pay for half of It. Pltfs. built the 
wall : — Held : pltfs. & defts. were 
tenants in common of the party wall.— 
Ar.BKRTA Loan & Investment Co. v, 
BEVERIDOE & JOUNSTON (1913), 24 


W. L. It. 255 ; 4 W. W. It. 995 ; 12 
D. L. It, 292.— CAN. 

216 1. Prcsurmition from common v^cr 
of wall.] — Ck»mmon user of a party wall 
is primd fade evidence of a tenancy in 
cominon of the laud covered by it. — 
Ht. Leoer V, Eaton (1004), 4 O. W. It. 
205.— CAN. 

217 1. Title derived from common 

{ jrfdccrssor,]— M., owner of two waro- 
louses, the dividing wall of which was 
necessary for the support of botli, 
oxecuted. a deed of one by way of 
marriage sottloinoiit on his daughter : — 
Held : upon the execution of the deed 
by way of marriage settlement the wall 
comnmn to the t wo warehouses hocanie 
a iiarfy wall of which the ftwnci's of 
the warohonseva were tenante in common. 
— Lewis v. Allison (1899), 30 S. C. K. 
173.— CAN. 

219 1. Wall extending beyond adjoin- 
ifw buiWinj?.}— Pltf. & deft, held 
aojolnlng plots of land for building 
under the same lessor: their leases 


stipulated that the hnildlngs should he 
coutiriuous, with party walls cominon 
to both udjoinuig houses. IMtf. erected 
a house upon his plot, the north >vall 
of wlilch u'as built as a juirty wall 
in pursuance of Ibe agreomoui. After 
pltf.’s house had been complclcd, deft, 
built his house ui»on the adjoining land, 
k, lie used a portion of the party wall. 
The rear portion of the wall extended 
beyond deft.’s building & w«s not used 
by him, but pltf. clalmccf that part ot 
the wall as his own properly -rzHetd : 
pltf. was not cntJtled to the full right 
of ownership over it.— Coverji Ludda 
& KeshkuuvVi r. Morakji Punja 
(1885), I. It. 9 Bom. 183. — IND. 

8. Jt nlls outside boundaries of 
'user*H land — Vsers of walls .] — Users of 
party walls erected beyond the bound- 
aries of the user’s land have not, under 
(Jity of yydney Improvement Act, 
1879, any title to the walls. — Hornino 
V. Pink (1913), 13 8. li. N. B. W. 620. — 
AUS. 



298 Boundaries, Fences and Party- Walls. 


Sect. 1. — Outside Metropolitan or London Building 
Acts: S ub-accla. 2 <fe 3, A., B. <fc C. (a) <fc (6).] 

wall had been buUt up again by defts. •.—Held ; 
the wall involved wa« the wall of defts. being the 
extemal wall on that side of their premises : the 
upper part of the wall, the 13i inch wall, was a 
party-wall. — N ewton v. IIuooins & Co., I.td. 
(1906), no Sol. Jo. 017. 

221. External original wall raised— Whether 
ownersUp or easement.]— Plif. & deft, were in 
possession of adjohiing houses, both of wliich were 
ancient messuages. Pltf.’s house was con.sidorably 
lugher than deft.’s house, & was built up against 
the western wall of deft.’s house, to th<*. height to 
which such western wall extended. Up to this 
height there was no other wall between (he two 
houses, but pltf. alleged that on the toj) of the 
western wall, ^ above the roof of deft.’s house, art 
external wall was erected at the time of the build- 
ing of pltf.’s liouse, forming part thereof, & sup- 
porting the roof thereof. The western wall, on 
the top of which the external wall had been erected, 
was admitted by pltf. to bo the propeHy of deft., 
subject to all rights tVe easements over the same in 
favour of jjltf.’s liousc. The external wall ei'C'cted 
on the top of deft.’s western wall w’as, pltf. alleged, 
Ills propert y. ^ Deft, being desiious of adding to 
the li eight of liis house, removed some of the stones 
comprising the external wall, & inserted in tlie 
holes thei’cby made certain beams, for the purpose 
of supporting a new roof to his house at a greater 
height than his old roof. Pltf. claimed an in- 
junction to restrain such acts, on the ground that 
deft, was a ti’cspasser. Deft, alleged tihat the wall 
was liis, but admitted that pltf, luid certain rights 
in respect to the wall whicli he, deft., had not in 
any way interfered with : — Ilt /d : pJli. had been 
in enjoyment of an easement but not in po.sses.sion ; 

nothing had occurred to displace deft.’s original 
title to the wall, & the action failed, — WADDiNCiTON 
V. Naylok (18, SU), (IP L. T. 480. 

222. Question for Jury.]— IMt-f. & deft, owned 
adjoimng houses in London ; a wall divided the 
two houses, & on deft’s side was (lie back wall of 
one of his buildings. l*ltf, produced tlie lease of 
the premises, dated in 1707, wherein the dimensions 
of the premises were minutely expre.s.sed by 
admeasurement, & which included one-half of 
the wall. The girder of pltf.’s liouse was placed 
into the wall to the extent of at- least oue-half ; 
thei ‘0 had been a sort of gable I'otjf ui^on thi.s 
supposed party-wall, which deft, removed, & 
built upon what pltf, believed to be his party-w'all 
a workshop & other conveniences ov(;rlooking 
pltf.’s prernises, whereupon an action was brought 
for so building. On a motion for new trial : — 
Held : the question whether the wall was a pai*ty- 
wall or not was one entirely for the jury ; the jury 
had deteimined it, & it must be undisturbed. — 
Thornhill v. Davies (185U), 82 L. T. O. 8. 
201, 

223. -,] — In the absence of evidence as 

to the ownemhip of a party-wall, a jury is entitled 
to find that it is owned by the adjoining })roprietors 
as tenants in common. — Standard Bank of 
British South America (Africa) v . Stokes (1878), 

0 Ch. D. 08 ; 47 L. J. Ch. 551 ; 38 L. T. 072 ; 43 
J. P. 91 ; 20 W. U. 102. 

jinnototioTiH : — Mentd. Lewis & Solonie r. Chariiig Cross, 
buHton, & nainpsU*a<J Ky. Co., flHOnj 1 Cli, .^»0S : JMinium 
r. Hurry^(l«)I5J), 7(i J. 1*. 411 ; Selliy v. Wliithivud, |ltU7J 
1 K. H. t 30. 


Sub-sect. 3. — Kichts and Remedies of Owners 

IN Common inter be. 

A, Trespass, 

224. General rule.] — An action of trespass 
cannot be maintained by one part-owner of a 
party-wall against the other part-owner. 

When the builder of two houses grants off one 
it is more reasonable to presume he grants the 
whole wall in undivided moieties than that he 
should leave to either party the power of cutting 
the wall in half (Bailey, J.). — Wiltshire v, 8id- 
FORD (1827), 8 B. & C. 259, n. ; 1 Man. & By. K. B. 
404 ; 0 L. J. O. 8. K. B. 151 ; 108 E. R. 1040. 
AnnoiatitynB : — Apld. Ciibitt V. Porter (1S28), 8 B. & C. 257. 
Mentd. Watson v Gray (1880), 14 Ch. D. 102; Mayfair 
Property Co. v. Johnston, I1804J 1 Ch. 508 ; Vine v, 
Wonham (1015), 84 L. J. Ch. 01.3. 

226. Where rights In wall disputed.] — ^l^ltf. 
brought an action of ti’e.spass against deft, for 
breaking, etc., a wall of pltf., bounded on the 
north by a workshop of deft. Deft, pleaded that 
the wall was not the wall of pltf. The wall was a 
l>ai4y wall, .standing partly on plif.’s & partly on 
defi.’s land. The roof of deft.’s worksliop rested 
on the top of the wall on deft.’s side, & the trespa.ss 
wa« committed partly on pltf.’s half of the wall : 

: j>ltf . must be undei’stood to liave brought 
bis action for the whole wall, &, even if the party- 
wall were treated as two walls, rlc^ft.’s part could 
not be considered as part of the workshop, Ac 
therefore the description in tin* declaration, with 
the abuttals, comprehended ilic whole wall, Ac, 
consequently, pltf. had not provi*d liis i>roperty 
in tile wall dt‘scribed in the declaration, Ac deft, 
was entitled to the veiTlict. 

Deft, also pleaded, that the wall was a party- 
wall, partly on the land of pltf,, A: partly on the 
land of deft. A verdict leaving been found for the 
deft, on this plea : — Qu. : whether plif. was 
entitled to judgment, non obstante veredivtOs for so 
much of the party- wall as belonged to him. — 
Murly M’Dermott (1838), 8 Ad. Ac Kl. 138 ; 

3 Nev. A P. K. B. 350 ; 1 Will. Woll. & II. 22(i ; 

7 L. ,7. Q. B, 242 ; 112 K. K, 780 ; sub nom, 
Murphy v, M’DEiiMO'rr, 2 Jur. 800. 

AntifffaHon : — Mentd. Steelman r. Sriiitli (J857), 8 E. & B. 1. 

226. Where ouster from possession — Wall 
raised.] — I*Jtf. Ac deft, occupied adjacent plots of 
ground, divided by a wall, of which they were 
tenants in common. ''I’here was a shed in deft.’s 
ground contiguous to the wall, the roof of which 
rested on the top of the wall across its whole width. 
Deft, took the coping stones of!* the lop of the 
wall, heightened the wall, replaced the coping 
stones on tin* toj3, Ac built a wash-house contiguous 
to the wall, where the shed had stood, the roof of 
the wash-house occujiying the whole width of the 
top of the wall, & let a stone into the wall, with an 
inscription on it stating tliat the wall Ac the land 
on which it stood belonged to him : — Held : on 
these facts a jury might iind an actual ouster by 
d<‘ft. of pltf. fi*om the possession of the wall 
which would constitute a tresjiass upon which 
pltf. might maintain an action against deft. — 
Htedman V, Smith (1857), 8 E. Ac B. 1 ; 20 
L. J. Q. B. 314 ; 3 Jur. N. 8. 1248 ; 120 E. R. 1. 

Annotations : — Consd. Watson v. Gray (1880), 14 Ch. D. 

102. Refd. C/olcbwk V. Glrdlcrs Co. (1870), 1 Q. B. 1). 

2.31. Mentd. Cresswcll v. Hedures (1802), 1 H. & 421 ; 

Mayfair Property Co. r. Johnston, 118041 1 Ch. 508. 

227. Wall raised & pulled down.] — If one 

proyirietor of a party- wall adds to the height of it 
Ac the other imlls down the addition, the first may 


t. Admission of ownership by 
agreement — Adjoining owners, j — B ose - 
VEAR V. Halliday (1911), 19 Q. W. R, 
758 ; 2 O. VV. N 1425.— 6aN. 


PART III. SECT. 1, SUB-SECT. 3.— A. 

a. pulled down — No inten- 
tion to Taking 


down a wall without an intention to 
rebuild, beiui; trespass, the injury done 
by so doiuK is on elonient for tlie con- 
sideration of tt Jury in detenniuinff 
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maintain trespass for pulling down so much of it 
as stood on the half of the wall which was erected 
on pltf.*s soil, — Matts v. Hawkins (1813), 6 
Taunt. 20 ; 128 R. R. 693. 

Anrudatwns Wiltshire v. Sidford (1827), 8 B. & C. 

269, n. Consd. Ciibitt v. l»orter (1828), 8 B. & C. 257. 

Mentd. W^at^ou v. Gray (1880), 14 Oh. 1). 192. 

S€€i ahto, cases in Sub-sect. 3, B., post, 

B, Total Destruction or Ouster, 

228. Hedge grubbed up.] — One tenant in 
common of a hedge may maintain trespass against 
his co-tenant, if the latter grub it up. But a 
mere clipping of the hedge may be justified under 
tlie general issue. — V oycb v, Voyce (1820), 
Gow. 201, N. P. 

Annotation : — Mentd. Wilkinson v. Haygarth (184fi), 16 

Ji. J. Q. B. 103. 

229. Wall raised & removed.] — If one of 

the two tenants in common of a part y-wall excludes 
the other from tiie use of it by placing an obstruc- 
tion on it, the only remedy of the excluded tenant 
is to remove the obstruction. — ^W atson v . Gray 
( 1880), 14 (^h. 1). 192; 49 L. .T. Oh. 213; 42 
L. T. 294 ; 44 J. P. 637 ; 28 W. 11. 438. 

AnnoUtHonti : — Refd. New<-ou r. HiitirginH (1906), 60 HoL Jo. 

017 ; Mawoii v. FtilJiam Corpii., IIUIOJ 1 K. li. 631. 

230. Wall raised — Stone inscribed with right 
in severalty.] — Stedman v. Smith, No. 220, ante, 

231. .] — A wall divided the houses of 

pltfs. dt'ft., & it was disputed whether it belonged 
to pltfs. with an casement for support in deft., 
or to deft, witli an easement of support in pltfs., 
or was a party- wall. Previously to 18(i7 pltfs.’ 
ground-flooi* was laid out with a passage & a shop, 
tin? passage beirjg next to the wall, & tlie floor 
above the passage was supported by a beam 
inserU^d in the wall. In 1807 pltfs. took away 
the partition, so as to extend the shop to the full 
breadth of the house, & fixed a new beam in 
substitution for the former one, extending across 
tlie whole shop, so that the (uitire weight of the 
fh)or above rested on the end of tJic beam inserted 
in the wall. The wall was prolonged at tiie refir 
of the house, then? pUfs. liad added some 
courses of bricks to its height to allow of a slanting 
roof being placed on a shed on their side. Deft.’s 
evidence went to s}k)w that the inscilion of the 
new beam caused a settlement in liis house, &; lie 
threatened to cut off the end of the beam & 
demolish the* brickwork on the end of the wall. 
In an action to restrain the deft, from interference 
with the wall : — Held : (1) apart from the question 
of the ownership of the wall, an easement for 
support entitled the owner of the dominant 
tenement to put any amount of weight on the 
wall which did not endangei* its stability ; (2) the 
wall was cither pltfs.’ or was a party- wall, &> in 
either case they had made a pix)per use of it. — 
HBEEFIELD IMI^ROVKD iNDUSTJtJAL & I*IlOVIDENT 
Bocikty V . Jarvis, [1871 1 W. N. 208. 

232. Wall pulled down — With intention to 
rebuild.] — An ancient wall sciiarating adjoining 


lands belonging to adjoining owners was pulled 
down by one of the ^wo tenanl<s in common, with 
the intention of rebuildinj; the same, & a new wall 
was built of a greater height than the old one : — 
Held : this was not sucli a total destruction of the 
waU as to entitle one of the two tenants in common 
to maintain trespass against the other. — Cubitt 

V. Porter (1828), 8 B. & C. 257 ; 2 Man. & By. K. B. 
267 ; 6 L. J. O. S. K. B. 306 ; 108 R. K. 1039. 
Amuttalionn : — Consd. Murray i’. Hall (1849), 7 C>. B. 441 ; 

Standard Bauk of 13ritl8li South America i\ StokoH (1878), 
9 Oh. 1). 08 ; AdaniH v. Muryleboiio B. C., 11907] 2 K. B. 
822. Apld. Vino r. Wcaham (1915), 84 L. ,1. CJi. 913. 
Befd. Bradboo v. Cl)rlst*8 Honpilal (1842), 2 ]>o\vl, N. S. 
164 ; Colcbock v, Girdlers (’o. (1876), 1 O. B. I). 234 ; 
Watson V. Gray (1880), 14 (Jh. D. 192 ; .TollilTo v. Wood- 
houso (1894), 10 T. L. It. 553 ; Newton r. Huj^liis (1906), 
50 Sol. Jo. 617 ; Mason v. Fulham CJorpn., 11910) 1 K. B. 
631. Mentd. Holmes r. Bellingham (1859), 6 Jur. N. S. 
534 ; Mlnturn v. Barry (1912), 76 J. 1>. 441. 

233. Foundations temporarily undermined.] — 

A co-owner of a party-wall could not at common 
law maintain an action against tlie other co-owner 
for temporarily undermining the foundation of the 
wall & replacing it with a new foundation when 
the work was unatt<.*nded with danger to the 
security of the wall. — Standard Bank of British 
South America (Africa) v, Stokes (1878), 9 
Ch. D. 68 ; 47 L. J. (^li. 554 ; 38 L, T. 072 ; 43 
J.P. 91; 2dW. K. 492. 

Annotations : — -Consd. Lewis & Solomo v. CliannK CrosH, 
Kustoii, &: Ilatiipsteud By. ('o., (1906] 1 (-h. 508. Folld. 
SeH)y tf. Whitbixuwl, (1917] 1 K. B. 736. Mentd. Mlnturn 
V. Barry (1912), 76 J. P. 141. 

iS'c'c, alsOi cases in Sub-sect. 3, A., anlc, 

C, Buildmg and Brhuildinff, 

(a) Right to Take Down and Rchuild, 

234. At common law,] — At coinmon law 
t)K*re was no action against a Buiant in common 
for pulling down a party- wall for tlie purpose of 
building a new one, or for repairing a party-wall, 
or for replacing an old foundation by a new one, 
even without notice to the adjoining owner. — 
Standard Bank of British South Amerh^a 
(Africa) v, Stokes (1878), 9 Gii, 1). 68 ; 47 

J. Ch. 554 ; 38 L. T. 672 ; 43 J. P. 91 ; 26 

W. 11. 492. 

Consd. Lewis & Solemo r. (’Iiariiu? Cress, 
Kustoii, Hampstead Hy. Co., (H)96J I (’li. 568. Refd. 
Selby IK Whit bread, (19171 1 K. B 73(i. Mentd. MinUim 
V. Bany (1912), 76 J. l\ 441. 

236. With reasonable despatch.] — A pei*son 
who seeks io knock down a party- wall for the 
purpose of rebuilding it has a right to do so both 
at common law & by statute, but it is his duty 
to rebuild it with reasonable despatch. — Jollifpe 
v, WooDiiousE (1894), 10 T. L. li, 553 ; s'lib nom, 
JOLIFPE V, WOODHOUSE, 38 Sol. Jo. 578, C. A. 

(6) Liability for Negligence, 

236. Action by tenant of adjoining house — 
Delay in completion — Through fault of builder or 
architect.] — Pltf. the tenant of premises adjoining 
those of deft, had a cause of action against deft, 
for the breach of his duty to rebuild with reasonable 


the amount of damaproH. — J onks ik 
Head (1876), I. 11. 10 C. li. 315.— IR. 

b. Wall raised — Without notice — 
Henurml of addition.] — One of two 
tenants iu common of a party wall 
raiHod ItH height with a viinv build a 
HupcrHtructuro on JdH own t^^ncment. 
The oilier 1-cnant in common luid not 
conHcnted to the alteration, but had 
H uttered no inconvenience tlierefrom ; 
ho Hued to onfoi'ce tho removal of 
tlie raiseil portion : — Held : pltf. was 
entitled to the relief Hought. — Kana- 
KATYA V. NARASIMHULU (1895), I. L. K. 
19 Mad. 38.~-IND. 

0 . Pleading .] — ooimt coxuplainiug 


of injurioH to a “ party wall ” ought 
to Htat« either that pltf. & deft, arc 
tenants in oommon of the “ party wall.** 
or that pltf. iu uoised of one half & deft, 
of tho other ; if it doeu neither it iu 
ainldgiiouu, & will bo Ret ORlde aH 
cmbarrasHlng. — I nuiiam v. Mooney 
(1871), I. It. 5 V. L. 357.— IR. 


PART III. SECT. 1, SUB-SECT. 3.~B. 

232 i. Wall pulled dotm — Without 
intention to rebuild — Evidence of mwter. ] 
— Deft, took down a portion of a party 
wall & it was shown lhat deft, did not 
Intend to rebuild the wall au it had 
originally stood; — Held: there waa 


evidence of ouster by deft, of hlu 
co-tenant. — Jones v. .Head (1876), 

I. 11. 10 C. L. 315.— IR. 

PART III. SECT. 1, SUB-SECT. 3. — C (a). 

234 i. At common law.]—Ono of two 
tcnaims In common of a ruinous wall 
may take It down with the intention of 
rebuilding it-.- -Jones r. Beau (1876), 
1. 11. 10 C. L. 315.— IR. 

PART in. SECT. 1 , SUB-SECT. 3. — C (b). 

d. Action by tenant of adjoining 
house — Ki'idetice of negligence.] — 
Backus v. 8mitu (1880), 6 A. U. 341,— 
CAN. 
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SecL 1. — Outnidc MclropolHan or London Building 
Acis: Stdf-ncH. 3 , C. ( 6 ), B.] 

despatch a party-wall knocked down by him : — 
Held : it was no answer to say that deft, had 
delegated that duty to his builder or architect. 
A man could not delegate a duty, & the class of 
Ciises in which an employer who had engaged a 
competent contractor was held not liable for the 
negligence of the contractor had no application. 
Deft, might employ a contractor if he chose, but 
that did not enable him to get rid of the i*esponsi- 
bility for the breach of the duty which he owed to 
pltf. — J 0 U.IFFK V, WooDHOUHK (1894), 10 T. L. R. 
553 ; 8ub,norn, Joliffe v. Woodhouse, 38 SoJ. Jo. 
578, 0. A. 

SeCf also, No. 239, 2 >ost, & cases in Sect. 2, sub- 
sect. 3, B., j^ost, 

237. Action by owner in common of party-wall 
— Wall taken down by both owners.]— ^In an 

action against deft, for the negligence of his agent 
in pulling down the party-wall between the houses 
of pltf. & deft., it is a good defence to sliow that 
pltf. appointed an agent to superintend the work 
jointly with the deft.’s agent, & that both agents 
were vo blame. — IIiix v, WAliREN (1818), 2 Stai*k. 
377, N. P. 

238. Underpinning.] — The houses of 

pltf. & defts. were sepai*ated by a party-wall. 

1 lefts, pulled down their house: — Held: defts. 
were liable for negligence in underpinning their 
half of the wall, though it did not appear that 
they had encroached upon, or meddled in any way 
with pltf.’s half. — Bradbpie v, Christ’s Hospital 
(1842), 4 Man. & G. 714 ; 2 Dowl. N. H. 164 ; 

5 Scott, N. R. 79 ; 11 L. J. C. P. 209 ; 134 E. R. 
294. 

AmwtaHim R. v. Loiigtou Gufi C’o. (1860), 21) 

L. J. M. C. 118. 

239. Against builder — Unreasonable delay 

— Damage to fixtures & loss of business.] — In an 

action by one tenant in common of a party- wall 
against a buildcu’ employed by the other tenant, 
for pulling it down carelessly k> rebuilding it with 
unreasonable delay, special damage being laid in 
damage to lixtures. Joss to business, etc., one 
count being as trespass, the other being grounded 
on a want of due care & diligence: — Held: (1) 
the tacit assent of pltf. to the work being com- 
menced suppoi*tc;d a iilea of leave & licence as to 
the count for trespass ; (2) the plea was not 

applitjable to the second count, alleging delay & 
negligence in rebuilding the wall, supposing tiiat 
the action was maintainable. — P fluger v. IIocken 
(1858), 1 F. & F. 142, N. P. 

See, also, No. 236, ante, 

240. Negligence of contractor.] — Applt. 

6 resp. were owners of adjoining houses between 
which was a party-wall, the jiroperty of both. 
Applt.’s house also adjoined B.’s house & between 
them was a paiiy-wall. Applt. employed a builder 
to puU down Jus house & rebuild it on a plan 
which involved the tying togc*ther of the new 
house A the party- wall between it A resp.’s house, 
so that if one fell the other would be damaged. 
In the course of the rebuilding the builder’s work- 
men in fixing a staircase, negligently & without 
the knowledge of applt., cut into the party- wall 


between applt.’s house & B.’s house, in conse- 
uence of which applt.’s house fell, & the fall 
ragged over the party- wall between it & resp.’s 
house & injured resp.’s house. The cutting into 
the party-wall was not authorised by the contract 
between applt. & his builder : — H eld : ( 1 ) the 
law cast a duty upon applt. to see that reasonable 
care & skill were exercised in those operations 
which involved a use of the party-wall belonging 
to himself & resp., exposing it to the risk above 
mentioned ; (2) applt. could not get rid of I’csponsi- 
bility by delegating the performance to a third 
person, A was liable to resp. for the injury to his 
nouse. — Hughes v, Percival .(1883), 8 App. Cas. 
443 ; 52 L. J. Q. B. 719 ; 49 L. T. 189 ; 47 J. P. 
772 ; 31 W. R. 725, H. L. ; affg. S. C. sub no7n. 
Percival v. Hughes (1882), 9 Q. B. D. 441, 0. A. 

AnnotaiUrm : — Consd. Hardaker r. Idle District C-oimclI, 
y8«6] 1 Q. D. 335 ; Olbb r. Kynoch, [1»07] 2 K. li. 548. 

Crawford r. t‘onsctt L. R. (1801), 55 J. P. Jo. 218 ; 
JollifTo t*. Woodhouse (1894), 10 T. L. R. 553 ; Rlake v, 
Woolf, (1898] 2 Q. H, 426 ; Holliday v. National Tclophoiio 
(Jo., 118D9J 2 Q. B. 392 ; Newton r. Hnwfins (1906), 60 
Hoi. Jo. (J17. Montd. Barham v. Ipswich Dock CJoiiuh. 
(1885), 54 h. T. 23 ; Black v. Cliristcluirch Fiiian<?o Co., 
11894] A. C. 48 ; Penny r. Svinihledon U. C. (1899), 68 
L. J. Q. B. 704 ; Newcomhe v. Yewen & Croydon R. D. (J. 
(1913), 29 T. L. R. 299 ; Cox r. Conlson, 1 1916] 2 K. B. 
177 ; Selby v. Whitbread, (1917] 1 K. B. 736. 

(c) Expense of Building Wall, 

241. Verbal agreement to pay what Is right A 
fair.] — ^A. a builder proposed to B., the occupier 
of the adjoining house, to build a party-wall A 
stated the expense. B. answered, “ Very well, 1 
expect to pay what is right A fair,” A the wall was 
built: — Held: A. was entitled to recover from 
H. his share of the expense without I'cfercnco to 
Building Act, 1774 (c. 78).— Stuart v . Smith 
( 1816), 7 Taunt. 168 ; 2 Marsh. 435 ; 129 E. R. 63. 
Amiotatifms : — Mentd. Lamho r. Homann (1819), 2 B. & Aid. 

467 ; Collins v. Wilson (1828), 4 Bluer. 551. 

242. Houses erected on building estate — Evi- 
dence of custom.] — Under a declaration for the 
share of the expense of building a party-wall (uot 
within the operation of Building Act, 1771 (c, 78)), 
with a count for use A occupation of a wall, pltf. 
cannot give evidence of a custom at a particular 
place for parties making use of an adjoining wall 
to contribute to the expe^nse ; even supposing the 
declaration to bo apiilicable, such evidence of 
custom cannot be admitted to create a contract. 

On the part of pltf. a conveyance to him of a 
plot of building land of certain specified diineii- 
sions, part of a larger plot or piece of land divided 
into building lots, was put in evidence. On this 
plot of land pltf. had erected a house. An adjoin- 
ing piece of land was subsequently purchased in 
tmst for the erection of a certain chapel called 
8. Chapel. Defts. wore two of the trustees of tliis 
chapel A in its erection a piece of the wall forming 
pltf.’s house was cut out, A the timbci*s of the 
chapel inserted. A part of the wall of pltf.’s 
house was also cut out irom the top to the bottom, 
to tic in a chimney stack of the chapel. The root 
of tlie chapel was also supported by pltf.’s wall. 
I’he total width of the wall was fourU:cn incheH, 
A the cuttings were fi*om four-and-a-half to nine 
inches. A surveyor was asked what f^he custom 
at (1 was with reference to the use of a wall in 
these circumstances: — Held: (1) there could be 


e. Acliim. by ovmcr in emmmn of 
patty vail — Ayoinsi huildtr — CnsUmi 
of the city of JJublin.] — in an action 
asainut a builder, for havini? taken a^^ ay 
the lateral support of a house, Sc having 
shored up & braced a portly wall in a 
negligent A unskilful manner, whereby 
pltf.'s house was destroyed, there was 
an averment o£ a custom of the city 


of Dublin, A in the building trade 
t hereof, tliut wlnmever a builder takCH 
down a lionsc for the purj»ose of 
rrcctii^g another Jiouso on the site 
thereof, it is his duty to use care A 
skill, A to take proper precautions as to 
protecting the party walls betw^cen 
the house taken down, A the next 


I odjoining limine, so as to p^c^'ent Hie 
I parly w^l fiom being Injured. The 
Jury found tJiat such custom existed 
III the city of Dublin in the building 
trade : — Jhld : the custom was un- 
reasonable. — Kkmpston V , Butler 
(1861), 12 L C. L. R. 516; 6 Ir. Jur. 
410.— IR. 
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no question of custom, but only a question of 
contract; (2) aa the whole of the wall of pltf.’s 
house appeared to be Included within the abuttals, 
his remedy was by an action of trespass. — D ee 
V. OoUNEiJ. (1850), 15 D. T. O. S. 623. 

243. Wall used by adjoining owner,] — 

A statement of claim in substance alleged that 
pltf. purchased a building site of H., & covenanted 
to erect thereon houses according to a certain 
specification. The specification, in providing for 
the erection of a party- wall, declared that the 
purchaser first building a party-wall was to be 
repaid by the purchaser of the adjoining site one- 
half of the cost of such party- wall, the value to 
be determined by the vendor’s architect. Tlie 
statement of claim further alleged that plif. 
erected a party-wall, & that deft, afterwards 
became possessed of an adjoining site on the 
^rms that he should build in accordance with a 
similar specification, & should observe, perforai, 
& abide by all the terms of the siiecification relating 
to the party-wall ; that deft, built a house on the 
adjoining site. &: made use of a moiety of the party- 
wall erected by pltf., & promised to pay pltf. one- 
half of the value (which liad been ascertained by 
the vendor’s archit<ect.), & one-half of the architect’s 
f<io, but had not paid : — Held : the statement of 
claim was good, deft, having made use of the 
paity-wall, knowing that money was to be paid 
to some one for the use thereof, & having after- 
wards promised to pay pltf. — Christie v, Mitciii- 
SON (1877), 30 L. T. 021. 

244. .] — Where an estate has been 

laid out in plot-s for building upon the condition 
{mlcr alia) that, the purchaser of a plot fii’st building 
a party- wall is to be repaid by the purchaser of 
the adjoining plot one-half of the value of the 
party- wall, <fc the original piu’chasers of jdots sell 
their plots, either built* upon or vacant, to other 
purchasers, an im]jliod contract arises between 
these suh-purchasers of adjoining plots that, as 
between tliein, the sub-purchaser of a vacant* plot, 
adjoining a plot on wliich a house has already been 
built by an oiiginal jnirchaser, when he builds his 
liouso up to th(' house already built & makes use 
of its gable-walls, he shall repay t*he ilion owner 
of the house, & not* the original builder, the half 
cost of Uie i)arty gable- wall. — Trvino v, Tuiinbuhl, 
jlfiOO] 2 Q. B. 129 j 00 L. .1. Q. B. .503, D. C. 

245. Wall erected half on land of adjoining 
owner.] — Deft, was a builder & tlic owner of three 
coiitiguoiis building sites. He sold the middle 
one to pltf. one of the end ones to another 
purchaser, retaining the third for himself. The 


agreement for sale to pltf. contained a description 
of the property & a plan by which it appeared 
that the lengt*h of the pltf.’s frontage was 20 
feet, on his plot a house was to be erected by deft, 
to whom ho was to pay £770, About a year after 
the erection of this house & of a similar one on the 
other site which ho had sold deft, built a house on 
his own site maldng use of t he gable end wall of 
pltf.’s house. On account of this use pltf. obtained 
judgment for £21 Is. It was shown that pltf.’s 
frontage extended to t*he middle of the wall only, 
which being a 9 -inch wall stood inches on his 
ground & 4J inches on deft.’s ground: — Held: a 
good reasonable custom had been proved that 
deft, should contiibute to the expense of tlio wall 
which he nsed notwithstanding it was built half 
on his own land, 0101*0 being nothing in t*}ie agree- 
ment to exclude the erection. — Bobinson v. 
Thompson (1890), 89 D. T. Jo. 137, D. 0. 

246. .] — The proprietor of two adjoining 

building plots erected a house upon one of them, 
building the whole gable half upon one plot & half 
upon the other plot. He afterwards conveyed the 
plot with the house upon it to A. The mutual 
gable, resting partly on the two plots, was described 
in the conveyance as a mut.uol gable. He sub- 
sequently sold the other plot, the purchaser 
proceeded to erect a house upon it, making use of 
the mutual gable. In the letters of sale to A. the 
vendor said ; “ The unused half of the gable & 
boundary walls is not included in the ofler.” In 
an action by A.’s successor agniiLst the purchaser 
of the second plot for half the cost of the mutual 
gable wall, deft, relied upon the words of the 
letters as showing that A. had not acquii*od 
the claim for recompense for the unused half of 
the gable : — Held : A.’s successor was entitled to 
claim from the purchaser of the second plot one- 
half of the value of the mutual gable. & there was 
no inconsistency bet ween the lettei*s of sale the 
words of the conveyance. — Baird v. Bell, [1898] 
A. C. 420, H. L. 

(d) Expense of Eehuilding Wall, 

See cases infra, & in Sect. 2, sub-sect, 3, B., 

D. Encroachmcnl. 

247. Action by reversioner.] — Pulling down 
an old party-wa,ll, and building one longer &, 
higher, the subst.itutf*d wall encroaching but the 
breadth of half a brick, is yet, in point of law, an 
injury of such a permanent nature as to give a 
riglit of action to the 1 * 0 versioner.— Harding v, 
Harrison (1827), 5 L. 3. O. S. K. B. 249. 


PART III. SECT. 1, SUB-SECT, 3.~C (o). 

243 i. Houses erected on building 
estate — Walt used by adjoining aumer .] — 
a tenant of P., the owner also of 
adjoining land, was Instruetcd by P. 
to erect a party wall half on either land 
wfdch he did ; subsequently the adjoin- 
ing land was leased by P. tn deft, who 
bnllt a house on it, making use of the 
party wall : — Held : pltf. conld recover 
from deft, half the cost of erecting the 
wall. — DKARTN V. OOTTfiLL (1801), 4 
Nfld. L. R. 6flG.— NFLD. 

Action of assumii^mi.) — 

Pltf. built oil his land In St. John’s 
In tlie year 1892 ; deft., owner of the 
adjoining piece of land, built on his 
land in the year 1895. In an action to 
recover a moiety of the costs of building 
the party walls upon an Implied pro- 
mise to pay:— JieW: in the circuin- 
stances an action of assumpsit would 
not lic.--^IlEAiiN V. OLArr (1900), 8 
Nlld. L. R. 3.')8.— NFLD. 

h. Whm right of action for 

rontrihuiityn arises. 1— Pitt, sued to 
recover from deft, half the cost of a 


party wall. Pltf. & deft, wore lessees 
of adjoining pieces of land under 
agrccineiits made with the same lessor. 
By IJieso agreements pltf. & deft, 
respectively agreed to build houses 
upon the pieces of laud ; both agree- 
ments contained the foUowdiig clauses : 
(1) “The buildings to be continuons 
with party walls coinmon to both 
adjoining houses.” (2) “All disputes 
regarding the cost of party walls to Ijo 
decided by the Govt, surveyor, whoso 
decision shall bo binding on both 
parties.” Pltf. caused the nortliom 
wall of his building to be built as a 
party wall, & it was used by deft, as 
the southern wall of the building 
erected by him. He did not use the 
roar portion of the wall. Pltf. de- 
manded payment of half the cost of 
that portion which deft, refused to pay. 
Pltf. Bubsoquontly sued therefor : — 
Held : until the award of the Govt, 
surveyor w’as made, no cause of action 
for the moiety of the cost arose. — 
COOVKRJI Ludha V. Bhimji Giiidiiar 
(1882), I. L. R. 0 Bom. 528.— IND. 

246 1. iraW erected half on land of 


adjoining owner — Covenant to share 
cost — Whether running with /and.J— 
C. & deft, ow’nod adjneent lots, & C. 
being about to build on his lot 
covenanted to erect a party wall on 
the dividing line Sc equally on hot h lots, 
deft, covenanting to pay for the rear 
portion tliereof whenever he Hhoiild 
require to use it. conveyed his lot 
to pltfs. with the usual statutory 
covenants, & pltfs. entered Into 
possession. On deft- making use of the 
rear part of the party wall ho paid 
what was due to In an action by 
pltfs. against deft, to recover the smo 
duo in respect- of the wall : — HeUl : 
the right to the sum stipulated to bo 
paid mr the ■wall under tlio covenant 
with C. had not passed under tho 
conveyance by C. to pltfs.- — Kknnt v. 
Mackenzie (1885), 12 A. R. 346. — 
CAN. 

PART III. SECT. 1, SUB-SECT. 3.— D. 

k. Wall raised — Pleading.) — Pltf.'s 
predecessor in title & deft, agreed that 
a wall should be built on the site of an 
old hedge, at tho joint expense of the 
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Sect 1. — Outside Metropolitan or London Building 
Ac ts: S ub-^secl* 3, ^ ; sub-sec t 4»] 

248. .] — The occupiers of a house & 

garden, No. 37, pulled down & rebuilt a wall 
which separated the garden from that of the 
adjoining house, No. 30, & in doing so they 
trespaased on the garden of No. 30 by placing in 
the soil of it foundations & footings of the new wall 
extending further into that garden than did those 
of the old wall. The house No. 30 was in the 
occupation of a tenant under a lease ; — Held : the 
trespass being of a permanent nature, the owners 
of the reversion in fee in No. 30 could, although the 
tenant made no complaint, maintain an action 
in respect of the trespass. — Mayfaiti PitoPEUTY 
Co, V, .Johnston, [1894] 1 Ch. .508 ; 0.3 L. .1, Ch. 
399 ; 70 P. T. 48.5 ; 38 8ol. .To. L‘.53 ; 8 R. 781. 
AnnoiatimtR : — Mentd. Hhelfer v. (Ity of Ijondon Kleotrlo 

Lifrhtitifir Co., Moux'h Brewery Co. v. City of London 

Elwtric Hirhtliiif (^o., IIS95] 1 CIi. 287 ; Blley v. Halifax 

Corpn. (IU07), 71 .T. P. 428. 

Repair. 

249. Prevention of nuisance.] — declaration 

stated, that a certain messuage was in the occupa- 
tion of 8. as temant to pltf., the revei'sion thereof 
belonging to pltf. ; & that deft, was owner & 

proprietor of another messuage, & by reason 
thereof as such owner & proprietor of such messuage 
ought to have rej)aired & kept repaired in a sub- 
stantial manner the said mo.ssuage secondly men- 
tioned. Breach, non -repair deft. I^lea, that 
the said messuages were eont.iguous & abutting on 
each other, were divided by a party-wall, 
whereof pltf. was seised of an undivided moiety ; 
that the wall was in a ruinous slate, ic being 
parcel of tlie messuage in the declaration secondly 
mentioned, had fallen on the first-mentioned 
messuage. Replication, traversing that the wall 
w^as a party -wall, tV:- that pltf. was seised thereof : 
— Held : the declaration was bad, there being no 
obligation towards a neiglibour on tlie owner of a 
house, merely as owmer, to repair or keep it in 
repair in a substantial manner, tlio whole of his 
obligation being to prevent it from becoming a 
nuisance. — 0 /taitntijor v. Robinson (1819), 4 
Exch. 11)3 ; 19 L. J. Ex. 170 ; 14 L. T. O. 8. 107 ; 
1.51 E. R. 1100. 

Annotations Coikiti. Todil v. Fllffht (1800), 9 C. B. N. 8. 

;177 ; Boss r. Fedden (1872). 20 L. T. 900. Refd. Gtuidy 

r. Jubbor (1804), 0 B. & S, 78 ; Huivvoa i'k, Aronson v. 

Hartop (lOOf)). 74 L. .T. K. B. 233. Mentd. .Solonioii r. 

Vintners’ Co, (1859), 4 II. & N. 585. 

F, aud Other Easements. 

250. Adjoining premises extending over party 
wall.] — J lefts, were ownei’s of two liouses in a 
street, numbered 38 &> 40, of a gateway under 
No. 40 A adjoining No. 38. In 1857 they demised 
No. 38 for a term of twenty-one years, the lea.se 
cont/oining a covenant by the lessee to repair all 
walls & party-walls belonging to the pr(;mi.ses. 
In 1865 they granted a lease to pltf. of No. 40 for 
a toim of eleven years subject to a similar covenant 
to repair walls & party-walls. The wall on the 
side of the gateway separating it from No. 38 
was a party-wall between the gateway & the 
house No. 38 to the height of tlie fli*Ht floor. I’ltf.’s 
house. No. 40, was built so as to extend in part 
over tlie top of the gateway & to rest upon this 


party-wall between the gateway & No. 38, & to 
be supported by it. Pltf.’s covenant to repair did 
not extend to this wall, & there was no covenant 
bv defts. to keep it in repair. In 1874, it was 
discovered that the walls of that part; of No. 40 
which was above the gateway were giving way. 
The damage was owing to the failure of support 
from the party walls, wliich had bulged in con- 
sequence of the prossui’e upon it from pltf.'s 
pi-emises : — Held : there was no implied covenant 
on the part of defts. to support pltf.*s premises, 
although it might bo an answer to an action upon 
pltf.’s covenant to repair, that the repair had been 
rendered impossible by the neglect of some 
precedent obligation on the part of defts. — 
CoLEBECK V. Girdlers Co. (1870), 1 Q. B. D. 234 ; 
45 L. J. Q. B. 225 ; 84 L. T. 350 ; 40 .T. P. 596 ; 
24 W. R. 577. 

251. Grant o! moiety of wall — Defective flue.] 

— Prior to 1886 pltf.’s predecessor in title built 
C. House on his own land with a wall to the west, 
in which were flues &; fireplaces used only for 
G. House, & on the west side flues & fireplaces 
not so used, but which might be used for any 
adjoining house built on an adjoining & then 
vacant piece of land belonging to deft. In 1886 
deft,, being about to build a house on Ids land, 
agreed in writing with pltf.’s predecessor for the 
sale to deft, of the western half of the western wall 
of G. House, that wall being treated as divided 
from top to bottom, throughout its whole length, 
by a vertical plane in the centre thereof, which 
plane, if it had been a physical division, would liave 
divided half of each of the flues, including those 
used for G. House, from the other lialf. Deft, 
then built on Ins land a house called G., adjoining 
G. House, & so connected with it (hat the firt*-- 
places on the west side the flues connect ed with 
them were used for the purposes of G., as bad been 
intended. Pltf. purchased C. House in 1900, & 
subsequently tlie flue connected with deft.’s 
dining-room became defective, in the sense that 
by reason of cracks which developed in the 
surrounding masonry smoke found its way (liert*- 
from through pltf.’s half of the pai'ty-w'all into 
Ids rooms & occasioned damage. 33ie cracks 
caused by a subsidence in deft.’s house, but tlie 
cause of the subsidence was undetermined, A. 
thei’e w^as no evidence of negligence by dtdt. in 
building his house or otherwise', or want; of i-eason- 
able precaution ; — Held : deft, was not liable for 
the damage'. 

Where a man grants a divided moiety of an 
outsiele wall of his house with intent to make it 
a party-wall between that house & a house to 
bo built; on his neighbour’s adjoining land, the 
law implies the grant & reservation, in favour 
of the grantor A; grantee respectively, of such 
easements as may bo necessary to carry out the 
common int(*ntion as to the user of the wall, the 
nature of the easements varying wit h the particular 
circumstances of each case. Subject to such 
easements, the owner of each half may deal with 
it in such manner as he pleases, & if he uses it 
only for the contemplated purposes & without 
negligence or want of reasonable care & precaution 
he is not liable for any nuisance or inconvenience 
occasioned by such user. — Jones v. Pritcharb, 


parties, for t he piirposo of Heparatinp: 
their premirtCH, & tliat oacli party might 
at any' time raise the wall at IiIh own 
expense. In an axitioii brouglit by 
pltf. against deft.., for ongrossing to 
niinself the use of t-his wall by' building 
upon it, pltf. stated in his declaration 
that he was possessed of one undivided 


moiety of the wail, deft,, of the ot her. 
The jury wore directed tliat if they 
believed that the ground upon widen 
this wall was Imilt. was the exclusive 
property of deft., they should find a 
verdict for deft.: — Held: this direc- 
tion was proper. — Hutchinson v. 
Mains (1832), Ale. & N. 155.— IR. 


PART 111. SECT, t, SUB-SECT. 8.— ^E. 

1. Necessity of nfdicc.) — An od- 
joirdng owner W'ishing to repair a party 
wail must give the other adjoining 
owner notice before so doing. — 
Crossin v. Huqland (1897), 31 1. L. T. 
Jo. 418.— -IR. 
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[1908] 1 C!h. 630 ; 77 L. J. Oh. 406 ; 98 L. T. 386 ; 
24 T. L. R. 309. 

Anruitaiiona : — Distd. PwUbaoh Colliery Co. v. Woodman, 
119151 A. 0, 634. Mentd. I^holps v. City ol London 
Corpn., [1916] 2 Ch. 255. 

flee, also, Sub-sect. 3, O. (6), m}te, & generally 
Easements & I^uopits A Piuondhe. 

( 7 . ParHIion. 

252, Tenants In common — 81 Hen. 8, c. 1 ; 
82 Hen. 8, c, 82 ; Partition Act, 1868 (c. 40).] — 

Notwithstanding the abolition of the writ of 
partition, one of two tenants in common of a 
garden part.y-wall is, under stats. 31 lien. 8, c. 1, 
& 32 lien. 8, c. 32, entitled, as of right, against 
the wish of the other tenant in common, to compel 
the partition of the party-wall, subject to the 
provisions for sale contained in Partition Act, 
1838. — Mayfaih PiiopEU^w Oo. v, Johnston, 
[1894] 1 Ch. 508 ; 03 I.. J. Ch. 399 ; 70 li. T. 485 ; 
38 Sol. Jo. 253 ; 8 R. 781. 

AnmttnHons : — Mentd. v. City of London Electric 

JAl^cldlng Co., Moux’h Hmwerj' (k). r. <’ity of London 
Electric Idghiinpr Vo., 11K951 1 Cli. 287 liiley r. Halifax 
Corpn. (1907). 71 J. V. 428. 

See, generally. Partition. 


Sttd-sect. 4. — Rio TITS and Remedies of Owners 

IN Sevehalty. 

253. Whether right to pull down wall.] — If 

one ei’ecf.s a wall upon his own land, A' the land 
of lus neighbour, A: tlio neighbour pulls down the 
wall upon liis land, & thereupon all the wall 
fallet.il down, this is lawful (per (/UR.). — Wmspord 
V. CiLL (1591). (^i-o. Eliz. 209 ; 78 E. U. 524. 
AtniaiaiUm : — Reid. Wiltsbiiv v, 8lUford (1827), 6 

L. J. O. S. K. H. 151. 

254. May not erect half side wall on neighbour’s 
land.] — The builder of a house on a new founda- 
tion may not erc;ct half his Hank or side w'all on 
his neiglibour’s vacant ground. — Harlow v, Nor- 
man (1771), 2 Wm. Bl. 959 ; 90 E. R.. 500. 

256. Pulling down adjoining building— Injury 
due to negligence — Failure to take precautions.]— 
In an action for an injury to pltf.’s preniiso.s, in 
consequence of t.he pulling down of deft.’s house 
adjoining, pltf. may recover damages for any 
injury actually caused by tlie iiegligenco of deft., 
alt.liough h(i lias not liimself use<i those precautions 
whieli it w^as his duty to adopt against sucli injury. 
— Walters r. Pfejl (1829), Mood. & M. 3()2, N. P. 
Amutiaiion : — Distd. Aiiffus v. Dalton (1877), 3 Q. IL D. 8.5. 

256, Whether right to notice & shoring.] 

— In an action by a revei*sioner of a house in 
Cheapside against the ownc*r of the adjoining 
house, for pulling it down without shoring up pltf.’s 


house, in consequence whereof it was impaired, 
& in part* fell down ; — Held : (1 ) upon this declara- 
tion pltf. could not recover on the ground of deft.’s 
not having given notice that he was about to pull 
down his house, that not being alleged as a cause 
of the injury ; (2) as pltf. had not alleged or proved 
any right to have Ids liouse support/ed by deft.’s, 
he was bound to pi^otect himself by shoring, & 
could not complain that deft, had neglected to do 
it. — Peyton v. London Corpn. (1829), 0 B. & 0. 
725 ; 1 09 E. R. 269. 

AnmtUdmna : — Distd. Brown v. WindKor (1830), 1 Cr. & J. 
20. Consd. IIiirnphrioB v. Bropdon (1850), 12 Q. B. 730 ; 
Hogerfl V. Taylor (1858), 2 N. 828 ; Angus v. Dalton 
(1878), 4 Q, B. 1). 162. Reid. Moloinon v. VIntiiors* Co. 
(1859). 4 11. & N. 585. Mentd. JoffrioB v. WilUuniH (1850), 
5 Kxch. 792. 

257. Pulling down adjoining wall — Duty to give 
notice.] — The mere circiunstance of juxtaposition 
does not render it noccs.sary for a person wlio pulls 
down his wall to give notice of his intention to 
the owner of an adjoining wall ; nor, if ho bo 
ignorant of the existence of the adjoining wall, as 
where it is underground, is lie bound to use extra- 
ordinary caution in pulling down his own. — 
Chadwick v, Trower (1839), 6 Bing. N. C. 

8 Scott, 1 ; 8 L. J. Ex. 286 ; 133 E. R. 3, Ex. Ch. 
Annoiatiims : — Consd. Bradbee v. Christ *m Hosidtnl (1842), 
2 Dowl. N. S. 164. Enid. Humphries v. Brogdon (1850), 
12 Q. H. 7:i9. Consd. Bonornl v. Backhouse (1858), 
E. B. & E. 622 ; Fairbrothcr v. Bwrs' JL S. A. (1889), 
37 W. R. 541. Expld. Southwark &: Vauxliall Water Co. 
V. Wandsw'orth Board of Works, |1898] 2 (*li. 603. Refd. 
Bihl>oy V. (Warier (1859), 7 W. IL 193; Sub-Marine 
Tclograidi f'o. v. Dickson (1864), 15 V. B. N. S. 759 ; 
Flctelier r. Rylands (1866). L. IL 1 Excli. 265 : DalUm v. 
Angus (1881), 6 App. Cas, 740. Mentd. Mettsalfe v, 
Hethcrington (1855), 11 Exch. 257. 

258. Wall broken into — Action ol trespass.] — 

Where a wall, not being a party-wall, of the 
owner of a house is broken into, made use of in 
the erection of an adjoining building, the remedy, 
in the absence of any contract between the parties, 
is by an action of trespass. — Dee v. C’drnell 
(1850), 15 L. T. O. H. 523. 

259. Damage to vault.] — Damage having boon 
done by the wrongful acts of a contractor or his 
w^orkmen, cm])loyed under a conti'act & specifica- 
tion, to a neighbour’s vault : — Held : in the 
circumstances, both the employer A: contractor 
were liable for it, A: pltf. w'as entitled to judgment, 
witli costs against both defts. — Lemaitri^ v, 
Davis (ISSl), 19 Ch. D. 281 ; 51 L. J. Ch. 173; 
46 fi. T. 407 ; 46 J. P. 324 ; 30 W. R. 3(50. 

FoUd. Scihy r. Whi(i>rcad, (1917] 1 K. B. 
736. Mentd. Tone v. JTostoii (1883), 24 C3i. D. 739 ; 
Simpson v. Oodniaucliestcr Corpn. (1895), 6t L. J. Ch. 
837. 

260. Whether right to make openings in wall.) 

— Two houses belonged originally to one owner. 
The original owner, when one house was built Ac 


PART III. SECT. 1, SUB-SECT. 4. 

263 i. Whether right to jrull doivn trail . ) 
— Htkrlino Bank v. Boss (1910), 17 
O. W. B. 284.— CAN. 

m. fiahatantial vaer of adjoiaing 
wall — l)mnagca.\ — Deft, built a houso 
to the extreme extent of hl« boundary 
right up le pllf.’a house, of w'hoae gable 
deft, availed hiiUHelf: — Held: deft, 
had made HubHtautlal use of pltf.’s 
wall, 6c plt-f. was entitled to damages. — 
Kagan v. Buknnan (1857), 4 NfUl. L. B. 
165.— NFLD. 

n. fJreclion on neighbour's Utnd — 

}— Deft, built a wall between 
hia laud & that of pltf., of which a 
portion was on pltf.'s property. At 
tlie time tlie wall was erected idt.f. said 
to deffc.’s builder: “You’re building 
on my land.*' Ho said further that 
he liad no objeetlon, but, “ I caution 
you that in the case of my selling, the 
purchaser may put you to trouble 


Held : this was a quail fled IJccnHO 
justifying tlie erection of tlie wall, but 
going' no further. — P kiiciis r. I^ukckkr 
(1872), 9 N. S. B. C7.~CAN. 

o. Whether right to build into trail.] 

lie V. Allan (1911), 18 O. W. B. 
749 ; 2 (J. W. N. 787.- CAN. 

p. Jhiildinga resting against neigh’ 
hnnr*8 trail — Henuyral — Damages, j — 
Where deft, put up buildings on Ids 
property, hut rested them against his 
neighbour’s wall: — Held: he hml 
committed a trospaps for whicli lie was 
liable ; but that. Inasmuch as tlie 
buildings had stootl for some years 
without objection, their removal would 
not bo ordered, & plt-f. must be 
restricted to damages. — M yiuirgii r. 
Jamison (IstU), 4 H. 8.— S, AF. 

258 i. Wall broh'cn iwio— d* erections 
made thereon — Damages, J — 1 left, liad 
ere< 3 ted a wall upon tho upper part of 
the wail of idtf.’s store, & pierced holes 


therein. The jiredecessor In title of 
pltf.’s property granted by deed to 
deft, tlie in lvilege of piertdng t he wall, 
Ar erecting a wall ahoA^e it t o for/n tlio 
wall of doft .’s building ; tlds deed was 
void against pltf. for non-registration : 
— Hetd : the contimiari<;e of illegal 
burdens on pltf.’s i>roperty since the 
fee had been aeiiuired by him were 
fresli tH distim't Irespasses ugainsi, liini 
for wldcli lie could recover eJamuges.- — 
Boss V. Hunter (1882), 7 S. C. U. 289. 
—CAN. 

258 ii. Infuneticyn .] — 

BltooKE V. M(’Lean (1884), 6 O. ll. 
209.— CAN. 

260 i. TJ^hfthrr right to make openings 
in trail —1 1 indatr— Injunction.] — Deft, 
raised t he lieiglit of a party wall beyond 
tliat. of pltf.’s building without his 
consent, & siibsenuontly opened a 
window througli tho wall so raised 
overlooking pltf.’s premises: — Held: 



304 BotTNDABiEs, Fences and Party-Walls. 


Sect, 1 . — Outside Metropolitan or London Building 
Acts: Sub^sect, 4. Sect. 2: Sub-secta. 2 <£? 8, 

the other was all but huished, the roof being in 
the course of being put on, sold the unfinished 
house to plif. At that time a door led tlirough 
the party wall, & a clause in the conveyance 
provided that this door should be blocked up. 
Deft, bought the other house, Sc then, owing to 
unpleasantness as to some windows, bored two 
holes about two inches square into pltf.’s dining- 
room. In an action for trespass brought by 
pltf. : — Held : such a right to bore holes could 
not exist, & the clause in the conveyance did not, 
on the principle expressio nnius exchiMto aUcri^iSf 
give deft, a right to open any other hole tlian the 
door in the wall.—WELBANK v. Wi^atiikrhead 
(1892), 8 T. L. K. 243, D. O. 


Sect. 2.~WrrHIN METROPOLITAN OR LONDON 

BUILDING ACTS. 

Note. — The above Acts are Fires Prevention 
(Metropolis) Act, 1774 (c. 78), Metropolitan Building 
Act, 1855 (c. 122), London Building Act, 1894 
(c. ccxiii.), referred to in this sect, as 1774 Act, 
1855 Act cfc* 1894 Act respectively. 

See, generally. Metropolis. 

Sub-sect. 1. — Definition of Party-wall. 

261. Buildings against both sides of wail.] — 

Pltf. was the owner of a boundary waU built on 
his own land, against which he had built some 
closets, & deft., his adjoining neighbour, had 
recently built a substantial structure : — Held : 
so far as the.se buildings extended again.st both 
sides of the wall, it was a “ party- wall ” within 
1855 Act, & deft, was entitled, on giving the proper 
notices under the Act, to take down such part os 
might be necessary for the purpose of necessary 
rebuilding. — Knight v. Purskli. (1879), 11 Ch. 1). 
412 ; 48 L. J. Ch. 395 ; 40 L. T. 391 ; 43 J. P. 
022 ; 27 W. P. 817. 

262. Wall rebuilt to greater height than adjoining 

house.] — In 1 884 pltf. served on deft, a notice under 
1855 Act that ho intended to pull down Sc rebuild 
the party -wall there existing between the houses of 
pltf. & deft. Pltf. then rebuilt the wall partly on 
his own & partly on deft.’s land to a greater height 
than deft.’s house. In 1885 deft, served on pltf. a 
party-wall notice &c in pursuance of that notice 
pulled down his own house & erected a new house, 
carrying it to a greater height, & for that purpose 
he cut into Sc used tl»e external wall which had been 
previously rais(»d by pltf. The wall was built for 
half its thickness upon deft.’s land who contended 
that it was a party-wall. Pltf. coni ended it was an 
external wall Sc that deft, was not entitled to use it 
without tor the portion of the wall so cut 

into Sc used by him : — Held : t here were no grounds 
for the liability for which pltf. contended. — 
Williams v. Bull (1890), Times, Feb. 15th. 

263. Projecting wall.] — ^Pltf. was the owner of 
the middle house of three terrace houses built 
symmetrically with reference to the middle 
house. Defts. held a building lease of one of the 
wing houses, which they had pulled down for the 
purpose of rebuilding. Pltf.’s front wall projected 
beyond the front of the wing houses. The edge 


of the projection towards defts*’ house was in a 
line with the face of the party-wall inside defts.’ 
house. On a motion on tne part of pltf., among 
other things, to restrain defts. interfering with 
the face of the projecting part of the front wall, 
which defts. contended was part of the party- 
wall : — Held : no part of the projecting front 
wall was a party- wail within 1855 Act. — Johnston 
V. Mayfair Property Co., [1893] W. N. 73 ; 
siibsequent proceedings, sub nom. Mayfair Property 
Co. V. .Johnston, [1894] 1 Ch. 508. 

264. Not necessarily for whole height — 1894 
Act, s. 75.] — ^A building, to which the above sect, 
would apply, was proposed to be erected, some 
portions of it being of a much greater lioight than 
others, Sc the walls wliich divided the higher from 
the lower portions were to be carried up above 
the roof oi the lower so as to form the outside 
walls of the higher: — Held: the sect, only made 
a wall a party-wall in respect of its dividing one 
portion of tlie building from anotlier ; so that the 
walls in question would cease to be party- walla 
when carried up above the roof of the lower 
portions of the proposed building. — Drury v. 
Army Sc Navy Auxiliary Co-operative Supply, 
[1890] 2 Q. B. 271 ; 05 L. J. M. C. 169 ; 74 L. T. 
621 5 00 .1. P. 421 ; 44 W. B. 500 ; 12 T. L. B. 
404 ; 40 Sol. Jo. 545, D. C. 

Annotation : — Reid. New r. Hugfrins (1906), .50 Sol. Jo. 617. 

^65. 1894 Act, ss. 6 (16), 68 .]— //pW ; a 

wall may bo a party- wall for such part of its height 
as is so used, & cease to be a painty wall for the rest 
of its lieight. — L ondon, Gloucestershire Sc 
North Hants Dairy Co. v. Morley & Lanci^lky, 
[1911] 2 K. B. 257 ; 80 L. .7. K. B. 908 : 104 L. T. 
773 ; 75 J. P. 437 ; 9 L. G. B. 738, D. C. ; subse- 
quent proceedings, [1911] 2 K. B. 1143, C. A. 

266. Whether user makes wall a party-wall — 
WaU built entirely on demised land.] — Pltfs. wei*e 
lessees from defts. of a plot of land which at the 
date of the lease was partially covered with 
buildings & was occupied by defts. togotlnn- with 
the adjoining property as business premises, & 
the lease contained a covenant by pltfs. to build 
on the demised land a warehouse according to 
approved plans which showed that the back wall 
of the wareliouse was to contain certain windows 
on the first floor oveilooking defts.’ jiremises. 
Defts., in pursuance of a collateral agreement to 
clear the demised land of buildings, domolLslied 
one end of a cart shed which stood jiartly on the 
demised land Sc partly on the land I'oserved by 
defts,, but they left remaining certain stanchion,s 
& roof beams, which slightly projected over 
Itfs.’ boundary & were eventually built into the 
ack wall of the warehouse under a verbal agree- 
ment between pltfs.’ architect & defts. The 
architect was emi^loyed to superintend the 
building of the warehouse in accordance with the 
approved plans, & the ajpeement was made 
without the express authority or knowledge of 
pltfs. The wall was built entirely on the demised 
land. Subseauently pltfs. were called upon by 
the local autliority to block up the windows in 
the back wall on the ground that the building in 
of the stanchions Sc roof beams had converted it 
into a party- wall within 1894 Act. In an action 
for on injunction to restrain the defts. from using 
this wall as a party -wall : — Held : (1) the agree- 
ment was beyond the scope of the architect’s 


I»ierciiw? the window w^as an unautho- 
rised user of tho party wall, Sc pltf. %vas 
eutJilcd te an injunction to restrain 
further continuance of such window. — 
Hproui.k V. 8'niATP’OBD (1882), 1 

O. li. 335.— CAN. 


260 ii. S. P. BURNNANt'. Boss (1910), 
16 O. W. K. 583.— CAN. 

t. Wall raised — Without consent 
— Custom of hurgh.y—JIcld : a par- 
ticular eiifltom or a burgh, allowing' 
proprietors of a mutual wall to IncreaHe 


at will the height of their own half, 
without consent of the oo-terminoua 
proprietor is contrary to the general 
principles of law, & evidence thereof 
is inadmissible.- -8ANDKBS v. Dudgeon 
(1832), 4 8o. Jur. 234.-HBCOT. 
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authority ; (2) tho user of the waU by defts. os a 
party-wall constituted a derogation from their 
grant & a trespass, & defts. must be ordered to 
disconnect their buildings from the wall. — Betts 
(Fbbdekick) Lm). v, Pickfords Ltd., [1906] 
2 Ch. 87 ; 75 L. J. Ch. 483 ; 94 L. T. 303 ; 54 
W. R. 476 ; 22 T. L. R. 315. 

267. Originally built for other purposes.] — 

Held : a wall which has become a party structure 
within 1894 Act, although originally built for 
other purposes & still sufficient for those i^urposes, 
may from dampness or other causes bo as a party 
stioicture defective within s. 88. — Minturn v, 
Barry, [1911] 2 K. B. 265 ; 80 L. .T. K. B. 802 ; 
104 L. T. 635 ; 75 J. P. 330 ; 27 T. L. R. 352 ; 
55 Sol. Jo. 385 ; 9 L. O. R. 611, D. C. ; sicbscquent 
'proceedings ^ [1912] 3 K. B. 510, C. A. ; sub nom* 
Barry v. Minturn, [1913] A. C. 584, H. L. 


Sub-sect. 2. — ^How Thickness fob New Wall 

Determined. 

268. According to height & width — Topmost 
story.”] — Held : a “ topmost story within 
1855 Act, Sclied. I., it. 5, 6 need not necessarily 
bo contained within four vertical walls ; floors or 
rooms inclosed on three sides by vertical walls & 
in fmnt by the sloping roof of the house were 
stories within the schedule & rules. — Foot v, 
Hodgson (1890), 25 Q. B. D. 100 ; 59 L. J. Q. B. 
343 ; 55 J. P. 116, D. C. 


Sub-sect. 3.— Rtgiits and Liabilities op 
Adjoining Owners. 

A, Who is an Adjoining Owner. 

269. Tenant in possession — Under agreement 
for lease.] — A tenant in possession, having an 
equitable interest only under an agreement for a 
l(*ase for a term, is, in equity, an adjoining owner 
under 1855 Act, <Sc three montlis’ notice must bo 
given to him before any altei’atioris affecting his 
premises can be commenced by his neighbour, 
under that Act. — Co wen v . Phillips (1863), 33 
Beav. 18 ; 8 L. T. 622 ; 9 Jur. N. S. 657 ; 11 W. ii. 
706 ; 55 E. K. 272. 

JunotaiUms : — Consd. Hunt v. Harris (1865), 19 C. B. N. S. 

IJ. FoUd. FilliiiKiiain r. Wood, 11891] 1 Ch. 51. - 

270. •] — A tenant in possession of 

part of a house under an agreement for a greater 
interest than as tenant from year to year is an 
adjoining owner, under 1855 Act, ^ entitled to bo 
served with three months’ notice under s. 85 (1), 
before any alterations affecting his premises can 
be commence<l by the building owner ; in such a 
case service of a three months’ notice oii the person 
in receipt of the whole of the rents of the tenement 
is not sulUcient, — Fillinuham v. Wood, [1891] 
1 Oh. 51 ; (iO L. J. Ch. 232 ; 64 L. T. 46 ; 39 W R. 
282 ; 7 T. L. R. 06. 

271. -.J — “ Owner ” in 1894 Act, 
ss. 5 (29), (32), 90 as tlicrem defined, includes a 
pei’son who has entered upon land & erected build- 
ings under an agreement for a lease, although no 
lease has been executed & although tho agreement 
is expressed not to operate as a demise but to 
give only a right to enter upon the j)remises for 
the purpose of performing the agreement. A 
person in that position is entitled as an adjoining 
owner to receive from an adjacent building owner 
the notice & particulars of proposed works required 
by 8. 90, & it is not sufficient to give notice to the 
intending lessor. — List v, Tharp, [1897] 1 Ch. 260 ; 
66 L. J. Ch. 175 ; 76 L. T. 45 ; 61 J. P. 248 ; 
45 W. R. 243 ; 13 T. L. R. 149 ; 41 Sol. Jo. 188. 

J. — ^vol. VII. 


; — Consd. Crosby v. Alhambra Co., [1907] 1 Oh, 
295. Refd. Spiers v. Troup (1916). 84 L. J. K. B. 1980. 

272. Leaseholder — Portions of premises sublet.] 

— ^A person who has a long lease of a house at a 
small ground rent, &; sublets it in portions to 
different tenants at a rack-rent, either on lease or 
as tenants from year to year, is the owner of the 
house withiii the sects, of 1855 Act, which apply 
to the repair of dangerous party structures.— 
Hunt v. Harris (1865), 19 C. B. N. 8. 13 ; 0 
New Rep. 63 ; 34 L. J. C, P. 249 ; 12 L. T. 421 ; 
11 Jur. N. S. 485 ; 13 W. R. 742 ; 141 B. R. 689. 
Annotations: — Expld. Fillinuham v. Wood, 118011 1 Ch. 51. 
Consd. WIkj? V. Letovre (1892), 8 T. L. U. 493. BM, 
Spiers V. Troup (1915), 84 L. J. K. B. 1980. 

273. .] — The owners of a house in London 

made an addition to it which involved tho raising 
of the party-wall between it & the adjoining house. 
They afterwards Jot the house to applt. for twenty- 
one yeara. Some time after, respt., the owner of 
the adjoining house, pulled it down & i*cbuilt i(», 
thereby using the party-wall to a greater extent 
than before the alteration. Resp. having given 
notice to applt. of his intention to do the work 
under 1894 Act, s. 90, applt. not having cotLsonted 
thcT*clo, a difference thereupon arose between 
i*esp., as building owner, & applt., as adjoining 
owner, witliin s. 90. Arbitrators havmg been 
appointed to settle that difference under s. 91, 
they by their award (inter alia) dii'ccted payment 
by resp. to applt. of a sum of money in i*cspcct of 
the extended use by resp. of the party-wall : — 
Held : applt. was not, as tenant of the first- 
mentioned house, entitled l>o any such payment. — 
lie Stone & IIastib, [1903] 2 K. B. 463 ; 72 
L. J. K. B. 846 ; 89 L. T. 353; 68 J. P. 44; 
52 W. R. 130 ; 19 T. L. K. 651, C. A. 

Annotations: — Consd. Adams v. Marylebono B. C. (1906), 

75 L. J. K. B. 995. Distd. Mason r. Fulham Corpn. (iUlO), 
102 Jj. T. 1S8. Refd. Lcadbctlor v. Marylebono Corim., 
I1904J 2 K. B. 893 ; Selby v, Whitbivad, [1917] 1 K. B. 
730. 


274. Whole of premises sublet.] — Pltf. owned 

one of two adjoining houses, & deft, was lessee of 
the other for 35 years, but had sublet for 14 years 
to sub-tenants, who were in occupation. A party- 
wall having been pulled down & rebuilt by pltf., 
under a dangerous structure notice served on him 
by the London C 'Oiinty Council, ho brought an action 
against deft, to recover the moiety of the cost of ‘ 
rebuilding tho party-wall : — Held : deft, was not 
rightly sued as owner under 1855 Act. — Wigg v. 
Lkpevre (1892), 8 T. L. R. 493. 

275. Tenant at will — Under agreement for 
lease.] — ^A i)ei*son who has entered into an agree- 
ment for a lease under wliich ho is to bo a tenant 
at will until the granting of the lease, though with 
certain rights superadded, is not an owner within 
1891 Act, s. 5 (29). — Orf v. Payton (1901), 
69 J. P. 103 ; 21 T. L. R. 90 ; 3 L. G. R. 120. 
Annotation: — Refd. Splcra v. Troup (1915), 84 L. J. K. B. 

1986. 

276. Persons having an interest — Other than 
tenants.] — “ Adjoining omner ” in 1891 Act, s. 90, 
as defined by s. 5 (29), (32), mc^ans every pei'son 
holding an intei'est in the adjoining premises other 
than tenants from year to year or at will. A 
building owner must servo his statutory notice 
under s. 90 upon every such pei’son ; except that, ’ 
where a class of persons, such as joint tenants or 
tenants in common, are entitled to a particular 
interest in the adjoining premises, notice on one 
of the class is sufficient. — Crosby v. Alhambra 
Co., Litl, [1907] 1 Ch. 295 ; 76 L. J. Ch. 176. 


B. LiahilUy for Expenses, 

277. To building owner — Whether rebuilt half 
on each side of boundary — Question for Jury.] — 
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L 3 , B , ; Sub-acct, 4, A* B.] 

To a sufficient account of the expenses on re- 
building a i)arty-wall, delivered in pursuance of 
1774 Act, 8. 41, & a siifllcient demand of payment 
referring to that account, the defence relied on 
was that the party-wall was not built half on each 
side of the boundaiy, as required by s. 14 of the 
Act : — Held : the question for tlio jury was, 
whether it were fairly built so, without regarding 
any minute inaccuracy of measurement, or by 
unfairly & intentionaUy encroaching on deft.’s 

S remises. — Reading v. Baunakd (1827), 

[ood. & M. 71, N. V. 

278. Executor or administrator of party 

liable.] — Under 1774 Act, s. 11, where a party- 
wall liJis been i*ebuilt, the person who is owner of 
& entitled to the improved itnit of the adjoining 
premises, is liable to contiibution out of such I’ent, 
though he be no otherwise owner than as an 
exor. or administrator ; & tliis, althougti there 
be a judgment outstanding, of a date piior to the 
pulling down of the wall, & no suflicient assets to 
meet it ; for the portion of the rent claimable in 
respect of such contribution is not assets. — 
Thackeu V. Wilson (1835), 3 Ad. & El. 112; 

4 Nev. & M. K. B. 058 ; 1 liar. & W. 131 ; 1 
L. J. K. B. 140 ; 111 E. R. 307. 

Anruttalion : — Mentd. Miwon v. FuUuim Corpn. (1010), 102 
L. T. 1«8. 

279. First paid by tenant.] — A tenant who 

has be(*n compelled by the building owner to pay 
the pioportion of the expenses of a party-wall or 
structiao which was jjayable under 1855 Act, by 
his landlord, the adjoining owner, may maintain 
an action against the latter to recover the sum so 
paid, & is not bound, though entitled, to deduct 
it from I'ent due or accioiing due. — Eaule 
Maugham (1803), 14 0. B. N. H. 020 ; 2 New Rep. 
327 ; 8 L. T. 037 ; 10 Jur. N. 8. 208 ; 11 W. R. 
oil ; 143 E. R. 500. 

Antwtaiion Wigg v, Lefevre (1892), 8 T. L. H. 49.3. 

280. Expenses incurred on requisition of 

adjoining owner.] — Under 1855 Act the whole 
measure of liability was that whore any building 
owner had incurred any expenses on the requisition 
of the adjoining owner, the adjoining owner making 
the reciuisi tion should be liable for all such expenses. 
— ^Williams v. Bull (1800), Times, Feb. 15th. 

281. Where wall subsequently made 

use of.] — Held : where the building owner has 
after rebuilding the party-wall sold his house, the 
purchaser or sub-purchaser who is in possession of 
the house at the time when the adjoining owner 
makes use of the party -wall is the person who is 
entitled to receive the contribution. — ^M ason i>. 
r^LH AM CoiU‘N., 1 191 0] 1 K. B. 031 ; 79 ,7. K. B. 

385 ; 102 E. T. 188 ; 74 J. P. 170 ; 8 L. U. R. 415, 
D. C. 

Annotalioii Distd. Selby r. Whitbread, (1917] 1 K. B. 73«. 

282. Other adjoining owners also liable — Work 
done after magistrate’s order — Contribution.] — ^A 
structm’o within the metroi)olis liaving l)een 
surveyed by the Board of Woi*ks under 1855 Act 
ss. 09, 73, an oixier was made by a magistrate for* 
the owner to take down or otherwise secure the 
party -walls. Upon his default the board them- 
selvt^s executed the works took out a summons 
against the owner for the expenscis incurred ; — 
Held : (1) upon the hearing of such summons the 
owner could not object to bis being made liable for 
expenses actually incurred, by merely showing 
that they included iU*ms wliich were in excess of 
the market price of labour and materials at the 
date of the execution of the works ; (2) he could 
not require that the other owners of the party- 


walls should bo summoned in order that the expenses 
might be distributed among them. — D ebenham v. 
MimtopoLiTAN Board op Works (1880), 0 

Q. B. D. 112 ; 50 L. .1. M. O. 29 ; 43 L. T. 596 ; 
45 J. P. 190 ; 29 W. R. 353, D. C. 

A firwtntion : — Reid. Spierw v, Troup (1915), 84 L. J. K. B. 

1986. 

283. .] — In the course of re- 

building a house of which pltfs. were the building 
owners witliin 1891 Act, tlioy wci*o served with a 
m^strate’s order to pull down the party- wall as 
being a dangerous structure, which they did, &, 
presumably under the powers of s. 88 (2), (6), or 
(7) contained in Pai-t Vlll. of the Act, rebuilt it, 
but higher & thick (ir than the old one, & without 
complying with the pi*ovisiohs of s. 91 contained 
in Pali y ill. as to the settlement of any dilTerenco 
which might arise in the rebuilding therc^of between 
pltfs. & deft., tlie adjoining owner. In an action 
in wlxich pltfs. claimed contribution for a share of 
the expenses iricuri*ed in pulling down rebuild- 
ing the party-wall : — Held: (1) as the building 
owner &• adjoining owner were each liable under 
Pali IX, of the Act for the expenses of pulling 
down tlie party-wall, idtfs.’ claim for contribution 
for such expenses succeeded ; (2) inasmuch as 

pltfs. had not complied with t)i(} above jirovisions 
of Part their claim for coiilribution for 

expenses in rebuilding the i)aiiy-wall fniled. — 
Hpjers <fc Son, I/pd. i\ Troup (I9J5), 81 E. .1. K. B. 
1980 ; 112 E. T. 1135 ; 79 J. P. 311 ; 13 E. E. R. 
033. 


Sub-sect. 4. — Rights, Duties, and Eiabilities 

OP Building Owners. 

A, Who is a Building Owner, 

284. Adjoining owner — Under previous award.] 
— Pltfs. tV' defts. were the fn^ehold(*rs of adjoining 
houses in L<oiidon. In 1902 the tenant of pltfs.* 
house, being about to r(^build it in pursuance of a 
building agreement in a maimer wJiicli involvc^d 
( ho rebuilding of the party -wall between tlie 
liouses, gave iiotici* to defts. of his intention to do 
the work under 1894 Act, s. 90; A defts. as ad- 
joining owiiei'S, served upon him a riotiee under 

s. 8t) setting out the requisitions witli wliich they 
required liim to comply. A dilTerence having 
aiisen bi^tween tin*, jiarties in rcispect of the 

execution of tiio works within tlie Act, it was 
referivd under s. 91 to the arbn. of certain 
surveyoi's, who by their award, after deciding Jis 
t-o the dimensions mode of orortion of the 

part wall, further awarded (inter alia) that the 
adjoining owners, defts., should liave the right at 
any time to raise the wall as they might desire. 
The building op<jration8 weiYi then carried out by 
pltfs.’ tenant'. In 1904, defts. proceeded to raise 
the height, of the party-wall & to build upon it 
without giving a building owner’s notice to plfts. 
(who had in the meantime acquired the interest 
of tJieir tenant), contending that they were 
entitled to do so under the terms of the award ; — 
Held : defts., when they became desirous of 
building upon the party-wall, became building 
owners within the Act, <Sr were under an obligation 
to serve a building owner’s notice under s. 00 
upon pltfs. before commencing the work. — 
JjEADBIfiTrER V, Mauylehgne Corun., [1904] 
2 K. B. 893 ; 73 T.. ,1. K. B. 1013 ; 91 E. T. 039 ; 
08 J. P. .50t{; 53 W. R. 118; 20 T. I.. R. 778, 
('. A. ; subsequent proceedings, [1905] 1 K. B. 001, 
C. A. 

Annotations Refd. Sclbj r. Whitbread, H917] 1 K. B. 736. 

Mentd. Adams v. Maryloboiic B. (\ (J906), 75 L. J. K. B. 

995 ; Mason v, B. C. (1910), 70 L. J. K, B 3S5. 
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285. Tenant at will — Under a^eement for 
lease.] — person who has entered into an agree- 
ment for a lease under which he is to be a tenant 
at will until the granting of the lease, though with 
certain rights superadded, is not an “ owner 
within 1894 Act, s. 5 (29), & has not the rights of a 
building owner under s. 87 . — Orp v. Payton 
(1904), 09 J. P. 103 ; 21 T. L. R. 90 ; 3 L. G. R. 
120. 

AnwMion : — Reid. Spiers v, Troup (1916)* 81 L. J. K. 13. 

286. Where no Interference with party-wall — 
Adjoining property pulled down.] — fly Charing 
Cross, Eiiston, & Hampstead Ry. Act, 1893 
(c. ccxiv.), which incorporated I^nds Clauses 
Acts, Cos. Clauses Acts, & Hallways Clauses 
Consolidation Act, 1845 (c. 20), the co. was 
authorised, by s. 5, to make & maintain, in certain 
lines according to cert.ain levels, the railway & 
other works described in the Act, with all necessary 

proper stations, works, & conveniences there- 
with. I3y s. 31 the co. wore (injijowered t o take by 
agmement for the extraordinary purposes mentioTied 
in Railways Clauscis Consolidation Act, 1845 
(which included station purpose's), any quantity 
of land not exceeding live acres ; &- it was pro- 
vided that “ any buildings erected on *any land 
acquiifjd under this sect, (except such buildings 
or parts of buildings as may be used for the purposes 
of a station) shall be subject to th(‘ Acts relating 
to buildings in the metropolis.” Cnder s. 31 of 
the Act the co. acquired by agreem(*nt for the 
purpose's of one of their stations a building which 
was situate outside tlieir limits of deviation A, not 
witliiri their compulsory powei*s, proceeded to 
pull it down without serving on the adjoining 
owner the part-y-structim^ notice re(iuir(?d by 
1891 Act : — Held : upon t.h<*. facts, the co. were 
not building owik'is within 1891 Act<, s. 5 (31), 
inasmuch as they had done nothing which in 
substance amounted to an interference with the 
j)arty-st/ructur(‘.— Lkwls &; Holomio r. (■JiAiumi 
Cnoss, Euston & IJampstkau Ry., |I9()d] 1 Cli. 
508 ; 75 L. .1. (^h. 282 ; 94 J.. T. 732 ; 70 J. P. 
221 ; 51 W. R. 435 ; 22 T. L. R. 282 ; 50 Sol. Jo. 
258 ; 4 ].. G. R. 432. 

Amwlalion Reid. 8clby v. Whitbread, [1917 J 1 K. B. 7H0, 

287. Whether assignees.] — Held: the words 
” the building owner at whose expensi* the same 
was built ” 1801 Act, s. 99, mean tiie building owuier 
or bis assigns as the case may be. — M ason v, 
Fui.ham Oorpn., 11910] 1 K. B. 031 ; 79 Xj. .T. K. B. 
385 ; 102 L. T. 188 ; 74 J. P. 170 ; 8 L. C. R. 415, 
D. C. 

AmuMion: -Distd. Selby v. Whitbread, [191 7 J 1 K. 13. 

7:30. 

238. Notice given previous to transfer.] — 

Pltfs. & defts. were the owners of two adjoining 
liouses in Ixjiidon. U^he houses were very old 
had been built togetlicr so as to be mutually 
dependent upon one another for suppoH They 
were separated by a party-wall. Defts., having 
resolved to rebuild their house, served upon pltfs. 
a party-wall notice under 1894 Act, & the parties, 
in accordance with the provisions of s. 91, ap- 
pointed ilieir respective suiweyors. The house 
was pulled down & rebuilt 13 feet further back 
from the street, & defts. conveyed the vacant 
13 feet strip to the County Council, who dedicated 
it to the public. The chect of setting the house 
back was that the pariy-wall was h'ft exposed to 
a depth of 13 feet & rendered unsafe by tlie with- 
drawal of the support of the defts.’ house. Hub- 
sequently to the dedication the surveyors made 
an award ordering defts. to erect on the edge of 
the strip so dedicated a pier for the supxiort of the 


exposed portion of the party-wall. In an action 
brought to enforce the award, & also to recover 
damages at common law for the withdrawal of the 
support afl'orded by the building pulled down : — 
Held : defts., having once served a party- wall 
notice under ilie Act, could not by transferring 
the^ site to the C^ounty Council got rid of their 
obligations as building ownera, but were bound, 
notwithstanding the transfer, to carry out the 
award which was subsequently made.- — H elby v. 
Whitbread & Co., [1917] 1 K. B. 73(3; 80 

L. .1. K. B. 974 ; 110 L. T. 090 ; 81 J. P. 105 ; 
33 T. 1m R. 214 ; 15 T.. G. R. 270. 

289. Prospective leaseholder — Agreement for 
lease.] — ^Idtfs., in anticipation of being owners on 
the date of the expiry of the notice, served a 
party- wall notice on deft., the lessee of the ad- 
joining premises, to the effect that after two 
months from the service thereof they intended 
” to pull down rebuild a party- wall if on survey 
it be found so far defective or out of repair as to 
make such oi^eration nootjssary or desirable & to 
perform all other necossaiy works ineidenial 
thereto.” The party -wall was subsetjuenily con- 
demned by the district suiwcyor, who served the 
requisite notices on the jiariics concerned. Pltfs. 
thereui)on pulled down tlu; party-wall & served 
an account of the expense both of pulling down 
A: iH'building on the yearly tenant of d(*ft. witliiri 
one month of the coinpleiion of r(.‘building, in 
accordance with 1804 Act, s. 0(3, but did not 
render sucli account to dedt. until after the expiry 
of the month aforesaid : — Held : no owner is 
bound to accept or act on a notice from a })erson 
not an owner when the notice was givi?n in antici- 
pation that he may become an owner before the 
notice expires. — Spiers A: Son, Ltd. v, Troup 
(1915), 81 L. .T. K. B. 10813 ; 112 L. T. 1135 ; 
70 J. l\ 34.1 ; 13 L. G. R. 033. 

if. RUjht to Bepetir, 7?«w, Take Down, and 

Rehnild (dl, 

290. To repair wall — Without notice — Where 
also adjoining owner.] — Where an owner of two 
houses within 1855 Act (c. 122), occupies om; Ac 
lets the other to a tenant from year to yeaiv he is 
justitiod in entering the house let to the tenant 
against the will ot the latter, for tiie ])urposc of 
doing necessary rei^airs to the party-wall between 
the houses. It is not a condition precedent to 
the exercise of this right tliat notice should be 
given under s. 38, to the district surveyor. — 
WiJEELER V, Gray (1859), 6 (^ B. N. 8. 900; 
28 L. J. O. P. 200 ; 23 J. P. 453 ; 5 Jur. N. S. 
910 ; 7 W. R. 325 ; 141 E. R. 503, Ex, Ch, 
Amwtalioii. : — Rcfd. Williams v. Goldlug (18()6), L. B. 1 C. I\ 

6.9. 

291. Where defective through dampness, 

etc.] — Held : a wall which has become a parly- 
structure within 1894 Act, altliough originally 
built for other purposes A: still suflicieut for those 
purposes, may from dampness or other causes be 
as a party-structure defective within s. 88. — 
Minturn V, Barry, [1911] 2 K. H. 205 r 80 
L. J. K. B. 802 ; 104 L. T. 035 ; 75 J. W 330 ; 
27 T. L. R. 352 ; 55 Sol. .To. 385 ; 9 L. G. R. 011, 
I). C. ; subsequent proccedhiqs, [1912] 3 K. B. 510, 
C. A. ; sub nom. Barry v. Minturn, 11013] A. C. 
.584, II. L. 

; — Mentd. Saiiatovivuu r. MarnUall, 11910] 2 K. B. 

67. 

292. Wall raised- Damage to adjoining pro- 
perty.] — 1 855 Act, s. 83, par. 0, does not authorise 
the raising of a structure by a building owner so 
as to obstruct ancient lights in the adjoining 
premises. — C rofth v » Haldane (1807), L. R. 2 



308 Bounbakies, Fences 

Sect, 2. — Within Metropolitan or J^don Building 
Acts: Sttb-sed, 4, A, C., D, 

Q. Bri94 ; 8 B. & 8. 194 ; 36 L. J. Q, B. 85 ; 
16 L. T. 116 ; 31 J. P. 358 ; 15 W. R. 444. 

JnnotaHon : — Mentd. lie MetroiMlitan Building Act, 1855, 
Kx 1 ), McBryde (1876), 35 L. T. 543. 

293. Wall pulled down & rebuilt — ^To be rebuilt 
with reasonable despatch.] — ^Pltf. was occupier 
of a house, as yearly tenant. Deft., the owner of 
the adjoining house, served a notice upon pltf. 
under 1856 Act, of his intention to pull down the 
party-wall between the two houses, & began to 

S ull down the party-wall. Pltf. complained of 
tie delay by deft, in rebuilding the party-wall. 
Deft, pleaded that he had employed a competent 
builder as contractor to rebuild the party- wall, & 
as the injury to pltf. had been caused by the delay 
of the contractor it was the contractor <fe not deft, 
who was liable to pltf. : — Held : the building 
owner had a right to pull down a party-wall for 
the purpose of rebuilding his own house, but it 
was a right coupled with a duty imposed on him 
both by common law & statute to rebuild the 
party- wall with all reasonable despatch. — J olliffe 
r. WOODHOUSE (1894), 10 T. L. R. 553 ; sub nom. 
JoLiFFB r. WooDiiousE, 38 Sol. Jo. 578, C. A. 

C. Duty to give Notice. 

204. Form of notice — Must be clear & definite.] 

— A party-wall notice, given by a building owner 
to an adjoining owner under 1894 Act, s. 90, 
ought to be so clear & intelligible as to enable the 
adjoining owner to see what counter-notice he 
should give under the Act. — H obbs, Hart & Co. 

V. Grover, (1899] 1 Ch. 11; 68 L. J. Ch. 84; 

79 L. T. 454 ; 15 T. h. U. 40 ; 43 Sol. Jo. 42, 

C. A. 

JmwMimi : — Refd. Spiers v, Troup (1915), 84 L. J. K. B. 
1986. 

295. Necessity for notice — ^To adjoining owner 
— Adjoining owner also building owner.] — Where 
an owner of two houses within 1 855 Act, occupies 
one Si lets the other to a tenant from year to year, 
he is justified in entering the house let to the 
tenant against the will of the latter, for the purpose 
of doing necessary repairs to the party- w^all be- 
tween the houses. It is not a condition precedent 
to the exercise of this right that notice should be 
l^ivcn under s. 38, to the district surveyor. Nor is 
it necessary that the landlord should give any 
notice, under s. 85, where he fills the two characters 
of building owner & adjoining owner. — W jibjkler 
V. Gray (1859), 6 C. B. N. 8. 606 ; 28 L. J. C. P. 

200 ; 23 J. P. 453 ; 5 Jur. N. 8. 916 ; 7 W. R. 325 ; 

141 E. R. 593, Ex. Ch. 

AnvoUdion : — Refd. WllliamB v. Golding (1865), L. 11. 1 C. V. 

CO. 

296. Tenant under agreement for 

lease.] — tenant in possession, having an equit- 
able interest only under an agreement for a lease 
for a tiTin, is, in equity, an “ adjoining owner ” 
under 1855 Act, & three months’ notice must be 
given to him before any alterations affecting his 
premises can be commenced by his neighbour, 
under that Act. — Co WEN v, Phillips (1863), 

33 Beav. 18 ; 8 L. T. 622 ; 9 Jur. N. 8. 657 ; 

11 W. R. 706 ; 55 E. R. 272. 

Annntatiwis : — Conid. Hunt v. Harris (1805\ 10 C. B. N. S. 

13. Folld. Fillingliam v. Wood, (1801J 1 C'h. 61, 

297. .] — A tenant in possession 

of part of a house under an agreement for a 
^eater intxircst than as tenant from year to year, 
is an “ adjoining owner,” under 1855 Act, & 
entitled to be served with three months’ notice 
under s. 85 (1), before any alterations affecting 
his premises can bo commenced by the ” building 
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owner ” ; in such a case service of a three months* 
notice on the person in receipt of the whole of the 
rents of the tenement is not sufficient. — ^P illinq- 
HAM V. Wood, [1891] 1 Ch. 51 ; 60 L. J. Ch. 232 ; 
64 L. T. 46 ; 39 W. R. 282 ; 7 T. L. R. 60. 

298. Other than tenants.] — The 

expression “ adjoining owner ” in 1894 Act, s, 00, 
as defined by s. 5 (29) (32) of the Act, means every 
p5^n holding an interest in the adjoining premii^s 
other than tenants from year to year or at will. 
A building owner must serve his statutory notice 
under s. 90 upon every such person ; except that, 
where a class of persons, such as joint tenants or 
tenants in common, are entitled to a particular 
interest in the adjoining premises,* notice on one of 
the class will be sufficient. — C rosby v. Alhahbra 
C o., Ltd., [1907] 1 Ch. 295.; 76 L. J. Ch. 176. 

299. Party-wall not interfered with 

— ^Adjoining building removed.] — 1855 Act, ss. 83, 
85, do not apply to the case of the mere removal 
of a building from an adjoining building wdthout 
disturbing the party-structure, & no previous 
notice under the Act need in such case be given, 
Semble : if the building sought to be removed be 
so constructed that its supports form part of the 
party-structure which separates the two buildings, 
such notice previous to removal would be necessary, 
although it were not the intention of the person 
removing the building to make use of the party- 
structure in the erection of new buildings. — 
Major v. Park Lane Co, (1860), L. R. 2 Eq. 453 ; 
14 L. T. 543 ; 30 J. P. 743. 

Aiituitaiivn : — Refd. Spiers r. Troup (1915), 84 L. J. K. B. 
1086. 

300. ,] — By Charing 

Ci'oss, Elision, &; Hampstead -Ry. Act, 1893 
(c. eexiv,), which incorporated T^ands Clauses 
Act, Cos. Clauses Acts, & Railways Clauses 
Consolidation Act, 1845 (c. 20), the co. was 
authorised, by s. 5, to make & maintain, in certain 
lines & according to certain levels, the railway & 
other works described in the Act, with all necessary 
& proper stations, works, & conveniences there- 
with. By s. 31 the co. were empowered to take 
by agreement for the extraordinary purposes 
mentioned in Railways Clauses Consolidation 
Act, 1845, which included station purposes, any 
quantity of land not exceeding live acres ; & it 
was provided that “ any buildings erected on any 
land acquired under this sect, (except such 
buildings or parts of buildings as may be used for 
the purposes of a station) shall be subject to the 
Acts relating to buildings in the metropolis.” 
Under s. 31 of their Act the co. acquired by 
agreement for the purposes of one of their stations 
a building which was situate outside their limits 
of deviation & not within their compulsory jiowci’s. 

Si proceeded to pull it down without serving on 
the adjoining owner the party-structure notice 
required by the 1894 Act : — Held : assuming the 
paHy-structurc was afferted by what the co. had 
done, the co, were not exempted by s. 31 of their 
Act from 1894 Act, Part VIII., & were bound to 
give to the owners of the adjoining premises the 
usual paiiy -structure notice, & in default of their 
so doing the remedy of the adjoining owners was 
by injunction & not compensation under Lands 
Clauses Consolidation Act, 1845 (c. 18 ). — Lewis 
& HoLOME V. CiTARING CROSS, ElTSTON, & HAMP- 
STEAD Ry., [1906] 1 Ch. 508 ; 75 L. J. Cli. 282 ; 

94 L. T. 732 ; 70 J. P. 221 ; 54 W. R. 435 ; 

22 T. Ti. R. 282 ; 60 Sol. Jo. 258 ; 4 L. O. R. 432. 
Anfwtation : — Refd. Selby v. Whitbread, 11017 J 1 K, B. 738. 

301. Award embod^ng future work.] 

— ^I^ltfs. & defts. were freeholders of adjoining 
houses in London. In 1902 the tenant of pltfs.^ 
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house, being about to rebuild it in pursuance of a 
btiilding agreement in a manner which involved 
the rebuilding of the part 7 *wall between the 
houses, gave notice to defte. of his intention to 
do the work imder 1894 Act, s. 90, & defts., as 
adjoining owners, served upon him a notice 
under s. 89 setting out the requisitions vdth which 
they required him to comply. A difference 
having arisen between the parties in respect of 
the execution of the works within the Act, it was 
referred under s. 91 to the arbn. of certain surveyors, 
who by their award, after deciding as to the 
dimensions & mode of erection of the party-wall, 
further awarded {inter alia) that the adjoining 
owners, defts., should have the right at any time 
to raise the wall as they might desire. The 
building operations were then carried out by 
pltfs.* tenant. In 1904 defts. proceeded to raise 
the height of the wall to build upon it without 
giving a building owner’s notice to pltfs., who had 
in the meantime acquired the interest of their 
tenant, contending that they were entitled to do 
so under the terms of the award : — Held : defts. 
were under an obligation to serve a building 
owner’s notice under s. 90 upon pltfs. before 
commencing the work. — LRADBinTER v. Maky- 
LEBONE CORPN., [1904] 2 K. B. 893 ; 73 L. J. K. B. 
1013 ; 91 L. T. 039 ; 08 J. P. 500 ; 53 W. R. 118 ; 
20 T. L. R. 778, C. A. ; subsequent proceedings, 
[1905] 1 K. B. 001, 0. A. 

Annotations : — Re!d. Mason v. Fulham B. C. (1010), 79 
L. .1. K. n. 985 ; Solby i\ Whitbroad, [1917] 1 K. B. 736. 
Mentd. Adams v. Marj'k'bonc B. C. (1906), 75 L. J. K. B. 
905. 

302. Availability of notice — Award not made 
within six months of notice.] — 1894 Act, s. 90 (4), 
does not apply to a cose in which, a difference 
having arisen between the building owner & the 
adjoining owner with regard to the work to be 
done under the notice, there is a reference to 
surveyors under s. 91, & their award is not made 
within six months after the service of the party- 
wall notice. — liEADBETTERv, Marylebone Oorpn., 
[1905] 1 K. B. 001 ; 74 L. J. K. B. 507 ; 92 L. T. 
819 ; 09 J. P. 201 ; 53 W. R. 470 ; 21 T. L. R. 
377, C. A. 

Annolaiion : — Mentd. Adams i\ Marylobouc B. C. (1906), 
75 h, J. K. B. 995. 


77 L. J. K. B. 1 ; 97 L. T. 593 ; 71 J. P. 465 ; 
23 T. L. R. 702 ; 61 Sol. Jo. 672, 0. A. 

E. Liability for Negligence. 

305. In papering & decoration — ^Remedy*] — 

A party-wall had been pulled down & rebuilt 
under 1774 Act, but the paper & decorations had 
not been replaced by deft. : — Held : a mandamus, 
at the instance of the tenant of the adjoining 
house, would not lie to replace the paper & decora- 
tions, but the remedy must be by action. — 
R. V. PONSPORD (1843), 12 L. J. Q. B. 313 ; 1 
L. T. O. S. 234 ; 7 J. P. 597 ; 7 Jur. 707. 

306. Cumulative penalty.] — The penalty im- 
posed by 1855 Act, s. 94 on a building owner who 
fails to make good ‘‘any damage he may occasion 
to the property of an adjoining owner by any works 
authorised to be executed by him, or to do any 
other thing upon condition of doing which his right 
to execute such works is by s. 83 limited to arise,” 
is cumulative. — Williams v. Golding (1805), 
L. R. 1 C. P. 09 ; Har. & Ruth. 18 ; 35 L. J. 0. P. 

1 ; 13 L. T. 291 ; 11 Jur. N. S. 952 ; 14 W. R. 00. 

307. Protection of exposed rooms.] — A 
building owner who pulls down a party-wall under 
1855 Act, is not bound to protect by a hoarding 
or otherwise the rooms of the adjoining owner 
which are left exposed to the weather during the 
time that the wall is being pulled down & rebuilt. — 
Thompson v. Hill (1870), L. R. 5 C. P. 504 ; 
39 L. J. C. P. 204 ; 22 L. T. 820 ; 18 W. R. 1070. 

308. Damage to adjoining house.] — ^A building 
owner who pulls down & rebuilds a party-structure 
under 1855 Act, is not bound to make good the 
damage to the adjoining owner’s house, although 
such damage was the necessary consequence of 
the execution of the works ho was authorised to 
complete. — ^B ryer v. Willis (1870), 23 L. T. 403 ; 
35 J. P. 471 ; 19 W. R. 102. 

309. Where contractor employed.] — Pltf. & 
deft, were respective owners of two adjoining 
houses, pltf. being entitled to the support, for his 
liouse, of deft.’ 8 soil. Deft, employed a con- 
tractor to pull down his house, excavate the 
foundations, & rebuild the house ; the con- 
tractor undertook the risk of supporting pltf.’s 
house, as far as might be necessary, during the 


7). Liability for CosU and Compensation. 

303. For costs — Where notice invalid.] — Defts. 
served a party- wall notice on pltfs., & stated by an 
indorsement on it that the time for consent & 
naming a surveyor were embodied in the notice, 
as thereby the requisite proceedings would be 
cleai'cd & shortened. It was proved that the 
wall was not a party- wall, but defts. refused to 
withdraw the notice, saying it would expire in 
three months, Sc intimating that they did not 
intend to proceed, & that nothing would be done 
without further notice ; — Held : pltf. was justiiied 
in IJling a bill for injunction, & defts. were liable 
for costs. — Sims v. Estates Co. (1800), 14 D. T. 
65; 14W. R. 419. 

304. Compensation to adjoining owner for loss 
of trade— During raising of wall — Jurisdiction of 
surveyors.] — ^Where a difference has arisen between 
a building owner Sc an adjoining owner under 
1894 Act, s. 90, with respect to the raising of a 
party- wall under s. 88 (0), the surveyors appointed 
under s. 91 to settle that difference have no juris- 
diction to entertain a claim for compensation by 
the adjoining owner against the building owner 
for damage caused to the trade of the former 
through the exercise by the latter of the rights 
given to him by the sub-sect. — ^Aoams v, Maryle- 
BONE Borough Council, [1007] 2 K. B. 822 ; 


work. Sc to make good any damage & satisfy any 
claims arising therefrom. Pltf.’s house was 
injured, in the progress of the work, owing to the 
means taken by the contractor to suppoit it being 
insufficient : — Held : deft, was liable, even if the 
undertaking as to risk, etc., had amounted to 
an express stipulation that the contractor should 
do, as part of the works contracted for, all that was 
necessary to support pltf.’s house. — Bower v. 
Peate (1870), 1 Q. B. D. 321 ; 45 L. J. Q. B. 410 ; 
35 L. T. 321 ; 40 J. P. 789. 

Annotations : — Apprvd. Dalton r. Arums (1881), 6 App. Ciis. 
740. I^Ud. Lomaitre v. Davis (i881). 51 L. J. Ch. 17.8. 
Coimd. Hughes ». Percival (1883), 8 App. CJas. 443. Refd. 
Jolllffe tJ. Woodhouse (1894), 10 T. L. B. 553 ; Hardaker 
V. Idle District Council, [1896] 1 Q. B. 335 ; OdeU r. 
Cleveland House (1910), 102 L. T. 602 ; Selby v. Whitbread, 
11917] 1 K. B. 736. Mentd. Birmingham Cprpii. r. Allen 
(1877), 0 Ch. D. 284: Whltoloy v. Pepper (1877), 40 
L. J. Q. B. 436 ; Burt. i\ Victoria Graving Dock Co., London 
& St. Katherine’s Dock Co. (1882), 47 L. T. 378 ; Barham 
V. Ipswich Dock Comrs. (1885), 54 L. T. 23 ; Crawford u. 
Consett L. B. (1891), 65 J. P. Jo. 218 ; Penny e. 
Wimbledon TJ. G. (1899), 68 L, J . Q. B. 704 ; C>lbb v. Kynoch, 
11907] 2 K. B. 648 ; Cox ». Coulsoii, [1916] 2 K. B. 177. 

810, ,] — ^Applt. & resp. were owners of 

adjoining houses between which was a party- 
wall, the property of both. Applt.’s house also 
adjoined B.’s house Sc between them was a party- 
wall, Applt. employed a builder tx> pull down his 
house & rebuild it on a plan which involved the 
tying together of the new house Sc the party-wall 



310 Boundaries, Fences and Party-Walls. 


Sect. 2. — Within Metropolitan or London Building 
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between it & resp.’s house, so that if one fell, the 
other would be damaged. In the course of the 
rebuilding, the builder’s wwkmcn in lixing a 
staircase, negligently & without the knowledge 
of applt., cut into the party- wall between applt.’s 
house & B.’s house, in consequence of which 
applt.’s house fell, & the fall dragged over the 
party-wall between it & resp.’s house &; injured 
resp.’s house. The cutting into the party-wall 
was not authorised by the contract between applt. 
A his builder : — Held : (1 ) the law cast a duty upon 
applt. to see that reasonable care & skill were 
exercised in those operations which involved a use 
of the party- wall belonging to himself A resp., 
exposing it to the risk above mentioned ; (2) applt. 
could not get rid of responsibility by delegating 
the performance to a third jjerson, Sc was liable to 
resp. for the injury to his house. — HudiiES v. 
Percival (1883), 8 App. Cas. 443 ; 52 L. J. Q. B. 
719 ; 49 L. T. 189 ; 47 J. P. 772 ; 31 W. It. 725, 
n. L. ; affff. S. r. sub nom. Percival v. Hughes 
(1882), 9 Q. B. D. 441, C. A. 

AtmiAniUma : — Reid. JollilTc v. Woodhonse (1804), 10 
T. L. n. 55:4 ; Ne\vtx>n v. (1006), 50 Sol. Jo. 617 ; 

Selby r. Whitbmid, 11U171 1 K. B. 730. Mentd. Barham 
r. Ipswich Dot;k C’onirs. (1885), 54 L. T. 23 ; Crawford v. 
CoiiKetlL. B. (1801 ), 55 J. 1*. Jo. 218 ; Black v. Christchurch 
Finance Co., 11804] A. C. 48 ; Hardaker v. Idle District 
CoiincU, 1180(5] 1 Q. B. :435; Blake v. Woolf, 11808] 
2 0. B. 4*26 ; Holliday e. National Tclejihono Co., 1 1800] 
2 6. B 30*2 ; Penny r. Wimbledon IK C. (1800), 68 
3.. J. g. B. 704 ; Crl))h v. Kyiiock, 119071 2 K. B. 548; 

V Newcombe v. Yewen & Croydon 11. 1). C. (1013), 20 T. L. 11. 
200 ; Cox V. Coulson, 11016] 2 K. B. 177. 

311. .1—Pltf. an owner in foe simple of a 

house in London, brought an action against buildei*s 
claiming damages on the ground that they, in the 
course of rebuilding an hot<d, had caused injury 
to pltf.’s house by cracking & displacing the 
wall, Si also asking for an injunction. On the 
motion for injunction an inquiry as to damage was 
directed to be taken before a special referee, & 
the referee asses.sed the structural damage at £40, 
without prejudice to any question of liability. 
Hefts, alleged that the works were executed under 
1855 Act, Si the damage, if any, to jiltf.’s premises 
was ** a necessary consequence of carrying out 
the said works,” A pltf.’s remedy, if any, was only 
against the building owner by whom defts. were 
employed : — Held : the Act did not exonerate a 
builder from liability for damage which had arisen 
from his negligence Sc want of care A skill. — W hite v. 
PEToBROTiiims (1888), 58 L. T. 710 ; 4 T. L. B. 446. 

312. Delay In rebuilding.]— I*ltf. was 

occui)ier of a house as yearly tenant. H<*ft., 
owner of the adjoining house, served a notice upon 
pltf. under 1855 Act of his intention to pull down 
the party-wall between the two houses, l^ltf. 
complained of the delay by deft, in rebuilding the 
party-wall. Heft, pleaded that he had employed 
a comptdent builder as contractor to rebuild the 
paiiy-wall Sc as the injury to pltf. had been caused 
by the delay of the contractor it was the con- 
tractor Sc not deft, who was liable to pltf. ; — Held : 
deft, was liable for the negligence of the peraons 
he employed Sc it was no answer for deft, to say 
that he liad delegated that duty to his architect 
Sc builder. — J olliffe v. Woodhouse (1894), 
10 T. L. B. 553 ; sub nonu Jolifi?t: v. Woodhouse, 
38 Sol. Jo. 578, C. A. 

Sub-sect. 5. — Appointment op Arbitrator or 

Umpire. 

313. Umpire appointed by court — On surveyors’ 
refusal to appoint.] — Where surveyors had been 


nominated under the 1856 Act, to settle differences 
in dispute between a building owner Sc an adjoining 
owner as to the erection of a party- wall, Jk such 
surveyors had refused to appoint an umpire, the 
ct. appointed an umpire, under 0, L. P. Act, 1854, 
notwithstanding that an action was pending to 
settle the light of one of the parties to an ancient 
light in the party- wall , — He Metropolitan Build- 
ing Act, Ex p. McBryde (1876), 4 Cli. H. 200; 
46 L. J. Ch. 153 ; 35 L. T. 643. 

314. Necessity for — Where differences between 

building owner Sc adjoining owner.] — ^Although a 
co-owner of a party-wall could not at common 
law maintain an action against the other co-owner 
for temporarily undermining tlie foundation of 
tlie wall &: replacing it with a new foundation when 
tlie work was unattended with danger to the 
security of the wall, yet, when within the area of 
1855 Act, such a work, being a right in relation 
to a “party-structure” within s. 83, (7) (11), 
cannot be carried out when a difference arises 
between the building owner Sc the adjoining 
owner (unless they concur in the appointment of 
one surveyor) except by the award of two surveyors 
Sc a tliird selected by them, or of any two of such 
surveyors, as provided by s. 85 (7), of the Act. — 
Standard Bank of British South America 
(Africa) v. Stokes (1878), 9 Ch, H. 68 ; 47 

L. J. Ch. 554 ; 38 L. T. 672 ; 43 J. P. 91 ; 26 W. B. 
492. 

AnnoialUnis : — Reid. Lewis & Solomo v. CJliarlnfr Cross 

Fusion iic Hampstead By., [1006] 1 Ch. 508 ; Mintiirii r. 

Barry (1012), 7(5 J. 1». 441. Mentd. Selby v. Whitbimd, 

[1017] 1 K. B. 7:5(5. 

315. Jurisdiction of arbitrators.] — Pltfs, & defts. 
were freeliolders of adjoining houses in London, 
In 1902 the tenant of pltfs,’ house, being about to 
rebuild it in pursuance of a building agreement 
in a manner which involved the rebuilding of the 
party wall between the houses, gave notice to 
defts, of his intention to do the work under 1894 
Act, s. 90, Sc defts., as adjoining ownei*s, served 
upon him a notice under s, 89 setting out the 
requisitions with which they required him to 
comply. A difference having arisen between the 
paities in respect of the execution of the works 
within the Act, it was referred under s. 91 to the 
arbn. of cei*tain surveyors, wlio by tlieir award, 
after deciding as to the dimensions Sc mode of 
erection of the party wall, further awarded {inter 
alia) that the adjoining ownei's, defts., should have 
the right at any time to raise the wall as they might 
desire. 'J’he building operations were then carried 
out by pltfs.’ tenant. In 1904 defts. proceeded 
to laise the height of the wall to build upon it 
without giving a building owner’s notice to 
pltfs., wlio had in the meantime acquired the 
interest of their tenant, contending they were 
entitled to do so under tlie terms of the award : — 
Held : the jurisdiction of the arbitrators was 
Imiited by s. 91 to dilL.rences arising with refer- 
ence to the work to which the original notice 
given to defts. under s. 90 related, Sc as the arbi- 
trators had acted beyond their jurisdiction in 
awarding that defts. might in the future raise the 
wall as they desired, their award was pro tanto 
invalid. — Leadbetteb v. Mabyij5BONE Corpn., 
[1904] 2 K. B. 893 ; 73 L. J. K. B. 1013 ; 91 L. T. 
639 ; 68 J. P. 566 ; 53 W. K. 118 ; 20 T. L R. 
778, C. A. ; subsequent proceedingSt [1905] 1 K. B. 
661, C. A. 

Annntaiions :^ConnS, Adams r. Marylobonc B. C. (1900), 

75 L. J. K. B. 905. Mentd. MaRcm v. Fulham B. C. (1010), 

70 L. J. K. B. 385 ; 8clby v. Whitbread, [1917] 1 K. B. 

73(5. 

Sec, generallyt Arbitration, Vol. II., pp. 399 
et seq. 
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8ect. 1 .--admissibility OF EVIDENCE. 

316. As to contiguity of manors.] — In a cause 

where the question was, whether tlie locun in quo 
was parcel of the manors of Wakefield or llochdale, 
it was shown that Wakefield & Kish worth were 
adjoining manors, & that the manor of llochdale 
adjoined both Wakefield & Rishworth con- 
tinuously ; — Held : evidence of the continued 
boundary between llochdale & Rishworth, was 
admissible to prove the boundary between Roch- 
dale Wakefield. — Rnrsro v, Lomax (18:18), 

8 Ad. & El. 198 ; 3 Nov. & P. K. R. 308 ; 1 Will 
Woll. Sc 11. 235 ; 7 L. J. Q. B. 148 ; 2 Jur. 082 ; 
112 E. R. 812. 

317. Declaration by landlord — Boundary of 
lands separated by lane held in common.] — Where 
in trespass quare clmmim fregil it appeared that 
pltf. & deft, respectively occupied lands belonging 
to the some landlord & abutting on different sides 
of a lane Sc that deft, lield under a lease not 
produced : — Held : the declaration of the landlord 
“ that he had let tlie lane jointly to pltf. Sc deft, 
as much to one os to the other ” was properly 
received in evidence, &. being received, it proved 
plt-f. Sc d(‘ft. to be tenants in common of tlie lane 
Sc neither of them could maintain tre.spass against 
the other in respect of tlie lane. — Noyp: v, Rked 
( 1827), 1 Man. Sc Ry. K. B. 03 ; 0 L. J. O. S. K. B. 
5. 

jiniiniaHim : — Refd. C’olUfl r. Aniphlctt (1918), 118 L. T. 

318. Declaration of former owner — Boundary of 
estate.] — Where the question was whether pltf. 
was owner of certain land adjoining to his estate 
or whetlier it b<‘longed to deft, as lord of the 
manor : — Held : the declarations of a former owner 
of an <\stat<‘ were evid(*nc(i against the present 
owner, on the princijile of identity of interest, 
aJthough the party who made the declarations 


was alive Sc might* have been called as a witness. — 
Woolway v. Rowe (1831), 1 Ad. & El. 114 ; 
3 Nev. A M. K. B. 819 ; 3 L. J. K. B. 121 ; 110 
E. R. 1151. 

Anmttatums Expld. Doc d. Kowlaiidnon r. Walinvri^ht 

(18.38), 8 Ad. & El. r»91 ; Papondick v. llrldjcwater (I8d.5), 

& E. & B. 10(1. Reid. Doo (1. ShorltT v, ('oulthrcd (1837), 

2 Nev. & P. K. B. 10.5 ; He. Holland, Orejirfl: v. Holland, 

ru)02j 2 Ch. 300. Mentd. PhUlliis V. C'olo (1839), 10 Ad. 

& El. 106. 

319. Declaration of tenant for life — Boundary 
of estate.] — The declarations of a tenant for life 
in possession as to tlie boundary of his estate are 
not evidence against the remjunderman. — Howe 
V. Malkin (1878), 40 U T. 190 ; 27 W. R. 340, D. O. 

Declarations of deceased persons.] — /^VcNos. 320, 
335, 344, jjost; Sect. 3, sub-sect. 1, post, 

320. Patent ambiguity in land certificate — 
Variance In area — Area described by boundaries.] — 
Wliere, in a land certificate issued by the Crown 
in 1899 there is a variance between the stat/ed 
acreage Sc the area as described by physical 
boundaries, viz., one mile along a river to a width of 
a quail^er of a mile therefrom, evidence can be 
given of user inconsistent with the area intended 
being that included in tlie boundaries, so as to 
establish that that description is a falsa demon- 
straiio , — Watc iiam v. East Africa Protec’TORAte, 
11919] A. C. 533 ; 87 L. J. P. 0. 150 ; 120 L. T. 
2.58 ; 34 T. L. R. 481, P. C. 

321. Parol evidence — To determine situation of 
lands demised by testator.] — Where testator devises 
his lands situate in a particular parish or place, 
parol evidence is admissible to show what lands 
wore then reputed to lie in such parish or place for 
the purpose of determining the sense of the 
description used by testator. 

WJierc testator devised all bis messuages & 
lands in the parisii of L). : — Held: parol evidence 
was admissible to show that, although in point 


PART IV. SECT. 1. 

318 i. DrclaratimiR of former ntrner — 
lioundaru of cataie.l — T. soM iiavl of IiIh 
laud to deft., A' (lie riMiialiider to rllf. 
A dispute arose between pltf. & deft, 
as to the boundury bidweeii tbeni, 8: 
a(‘tion WHS brou^ld. On t he trial deft, 
staled that T, ]»olnred out what. deft, 
eiaiiiied as the true houndary line. 
This was siihseciuent to ]iltf. taUIni; 
possession : — Held : the evidniee of 
T.’s liei'larations was improperly 
admitted." IMiiprs r. TitinoMAN (1870), 
3 Ihigr. 391.- CAN. 

a. J)€rlaratio7)s hjj j)crson in 

Declarutions resjieetiiiK 
bonndurjeu of land by a person in 
possession are evidence In an aetion 
11 which the boundaries of tlie same 
and are In dispute. — N ilks r. Buukk 
(1873), 1 l»u?. 237.--CAN. 

b. -.] — The declaration of a 
person as to tlie boundary' of land is not 
evkloiiee, uiiIohh made while In posses- 
Hlon of the land, Sc is afraiiist iiiteroRt, 
or, unless there is privity between him 
Sc the ))crson against whom his declara- 
tion is oflferod.— .SAUTKLL r. 8 cott 
(1804), 0 All. lOO.—CAN. 

0 . Admissions hy predecessor in 
title — UoumUiry of csfafr.J—AdinlsHlons 
by a predecessor in title of an ad- 
joining owner as to an alleged con- 
ventional line const.it.nte an element for 
consideration unless the true line has 
been satisfactorily proved. — L kwis 
Millkh Sc f)o.. Ltd. v. C^bow (1918), 
62 N, S. 11. 1.— CAN. 

d. Surveyor's affidavit — As in other 
property. ^ — The (luestion in dlspulei 
at the trial being the boundary lino 


between I’crtain lots, affidavits were 
olfered in evidence as to the line 
between other lots in the same con- 
ecHsion, taken by the surveyor eiu- 
jiloyed by defts. to run this line : — 
Held : such affidavits were properly 
rejectcul. — M anary v. Hash (1804), 2.3 
IT. (\ R. 080.— CAN, 

e. Parol evidence — To determine 
situation of land (/ranted hy Crovm .] — 
Parol evidence Is admissible to show 
the actual position Sc surveys of lands 
included in grunts of wilderness Sc 
woodlands.- Davison r. Bknjamin 
(1874), 9 N. 8. B. 47 4.- CAN. 

f. As to Boundary Line Com- 

missioners.y-Tho point in disimtc 
being the boundaries of a lot pltf, 
offered to prove that a requisition had 
been made to the Boundary Line 
(Tommrs., to settle the line. Sc that Uiey 
did HO Sc plantod monuments ; but as 
no award hud been flletl. Sc no rc^cord 
of the proceedings could be found, ho 
relied ujam oral testimony only : — 
Held : inadmissible.— B aku r. Canada 
Lifk Inhurani’e Co. (1807), 20 U. C. IL 
014.— CAN. 

g. Expert testimony.] — A per- 

son not n lieonBcd surveyor is a 
compotent witness on a question of 
boundary". — PomsR v. Cami'Kkll 
(4858), 10 U. a R. 109.— CAN. 

h. Tfistructions to sur- 

veyors.}— In an action for a declara- 
tion as to the width of a street, the 
expert testimony of surveyors to show 
that there was no boundary to tJio 
street on the river side except the river 
itself. Sc t.e8timony to show the in- 
structions given to the surveyors who 
laid out the street, were inadmtssiblo. — 


I Sask\toon V. Tkmpkrani’io Coloniza- 
tion Society (1912), 22 \V. L. II. 897 ; 
8 D. L. U. 870.— CAN. 

k. Hearsay evidence — Of sur- 
veyors — Notes by clerks.] — In an action 
to determine a boundary" lino, two 
surveyors were* ealleil as wlinesHes, but 
neither of them had jiersonolly niado a 
survey" ; they spoke from notes Sc from 
the survey made hy their clerks, who 
ran the lines :—Hrld : the evidence was 
not admissilile. — A xticknap r. Scoti’ 
(1911), 20 W. L. B. 962 ; 10 J). L. II. 
20; 19 B. C. R. 81.— CAN. 

l. Hes (jeslfp.] — The deidarations of 
a party aeconipanylug the act- of 
showing the point of bc‘gliinlng on 
the lioundary of a grant, are ndmissihle 
in evidenee as part of tlie res {jesta\ — 
Doe d. Lonciikkter r. Mcrray (1817), 
3 Kerr, 335.— CAN. 

m. Coj)y of field notes.] — An 
admitted copy of the field noU^s from 
the Crown lands office may" be received 
in evidenee." Doe d. S'nioxu v. Joneb 
(1850), 7 U, C. R. 385.- CAN. 

n. Surveyor's notes,] — To deter- 
mine a disputed boundary line the 
field notes of a land surveyor were 
offered in evidence, but objected to on 
the ground that tlioy wei'o not* made 
by mm in the cxcxiiition of his duty as 
such surveyor : — Held : the objection 
was good. — Mi’Grkuor v, Keiller 
(1883), 9 O. R. 677.— CAN. 

o. . 1 - -Notes of a survey" made 

1)V a dceeastul surveyor in a book 
in which he kept a diary of matters, 
private Sc professional, were tendered 
in evUlonee to prove the boundary 
between lots 3 & 4. The entry" of the 
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Sect. 1. — AdmisaibilUy of evidence. Sects, 2 3: 

Subsects, 1 & 2,] 

of fact some part of his land was situate in the 
parish of W., yet that, at the date of his will & 
death, that part was generally reputed to lie in 
D, — ^Anstee V. Nelms (1856), 1 H. & N. 225 ; 
20 L. J. Ex. 5 ; 27 L. T. O. S. 190 ; 4 W. R. 612 ; 
156 E. R. 1186. 

Annotations : — Mentd. Board v. Board (187.3), L. R. 9 Q. B. 
48 ; Paine u. JoneH (1874), L. R. 18 Eq. 320 ; Dalton v, 
Fitzgerald, [1897] 2 Ch. 80. 

See^ generally^ Deeds & Other Instrttments. 


Sect 2. —JUDICIAL NOTICE. 

322. City of London.] — A judge is not bound 
to take judicial notice of the boundaries ^ of the 
city of liondon, & affidavits are iriadmi.ssible, to 
show that the Tower of London is, in point of 
fact, within the city.— Brune v, Thompson (1842), 
2 Q. B. 780 ; 2 Gal. & Dav. 110 ; 11 L. J. Q. B. 
131 ; 6 .Tut. 581 ; 114 E. R. 306. 

323. Foreign State — ^Procedure.] — In dealing 
with questions involving the sovereignty & extent 
of territory of a foreign State, the ct. should act 
in unison with H. M. Govt. 

Where a dispute lias arisen concerning the status 

boundaries of a foreign State, the ct. will, by 
inquiring of the Foreign Office, obtain judicial 
knowledge not only of such status, but also of 
the fact w'hether the dispute*, is within the territory 
of that State. Information relating to the 
boundaries of a foreign State should be acquired 
by such a method, rather than by evidence adduced 
by the litigants, which might lead to a result 
inconsistent with the practice of H. M. Govt. — 
Foster v. Globe Venture Syndicate Ltd., 
[1900] 1 Ch. 811 ; 69 L. J. Oh. 375 ; 82 L. T. 253 ; 
44 Sol. Jo. 31 4. 

AnnolaiUm : — Kentd. Tie Suarez, Suarez v. Suarez, [1918] 

1 CJi. 17«. 

ScCt generally f Evidence. 

Sect. 3.— REPUTATION. 

Sub-sect. L — Nature of. 

324. Must be within knowledge of party.] — 

Upon the trial of an issue in proliihition, whether 
the usurpation of office in a quo tvarranio informa- 
tion mentioned was committed out of tlio jurisdic- 
tion of the County Palatine, & within that of the 
City, of f Chester ; a document from the remem- 
brancer’s office of the Exch. Ct. was produced, 
purporliing to he a decree made, after lioaring of a 
complaint against the citizens of Cliester, & 
their answer, by the Lord High Treasurer of 
England, the Chancellor of the Exchequer, the 
Under Treasurer, & the Cliief Baron, with 
the advice & assent of a Queen’s Serjeant, & the 
Queen’s Attorney Sc Solicitor-CJeneral, Sc others 
of tho same ct. : — Held : this document was not 


admissible as evidence of reputation, because the 
parties making the decree had no knowledge of 
the subject, except that which they derived in 
the course of tho proceeding. — ^Rogers v. Wood 
(1831), 2 B. & Ad. 245 ; 109 E. R. 1134. 

Aniwtations : — Reid. Crease v, Barrett (1836), 1 Cr. M. & R. 
919 ; Evans v, Rees (J839), 30 Ad. & El. 161. 

325. Statement in lease .] — A lease for years, of 
tin mines Sc toll-tin, determinable on lives, was 
granted in 1797, Sc was surrendered in ’ 1810. 
Another was then granted on paying a fine, part 
of which was paid for the surrender of the foroier 
lease. In 1798 tho lessor executed a lease of tho 
surface : — Held : a recital in that lease was 
admissible in evidence against the lessee of the 
mines Sc toll in 1810, for he could not claim by any 
title prior to that date. — Crease v, Barrett 
(1835), 1 Cr. M. Sc R. 919 ; 5 Tyr. 458 ; 4 L. J. 
Ex. 297 ; 149 E. R. 1353 ; subsequent 'proceedings , 
2 Cr. M. & R. 738. 

Annotations : — Reid. Evans v. Taylor (1838), 7 Ad. 8c El. 
617 ; Trimle-stown v. Komml.s (1843), 9 Cl. & Fin. 749 ; 
Boaufort v. Smith (1849), 4 Exoh. 450 ; Hammond v. 
Bradwtroet (1854), 2 C. L. R. 1195 ; HardcasUe r. Dennison 
(1861), 10 C. B. N. S. 606 ; Evans v. Merthyr Tydvll 
U. T). C. (1898), 79 L. T. 578 ; R. v. Norfolk County Council 
(1910), 20 T. L. 11. 269. Mentd. De Hutzon v. Farr (1835), 

4 Ad. & El. ,53 ; Doe d. Tathain v. Wright (1836), 1 Har. 
8c W. 729 ; Ward r. Siitllehl (1839), 6 Bing. N. C. 381 *, 
Mortimer v. M’Callan (1810), 6 M. 8c W. 58 ; Oorish r. 
Chartier (1845), 1 C. B. 13: Hughes r. Hughes (1846), 
15 M. & W. 701 ; Doe d. Welsh v, Laugflcld (1847), 16 
M. 8c W. 497 ; Quiller v. Jorss (1863), 14 C. B. N. S. 747 ; 
Carmarthen 8c Cardigan Ry. Co. v. Manehostor & Milford 
By. Co. (1873), Ju J{. 8 C. 1\ 085 ; Mors-lo-Blanch v, 
Wilson (1873), L. Li. 8 C. P. 227. 

326. Declaration of deceased person.]— Tho 

question in a cau.so being, whether a particular 
road, admitted to exist, was public or private, 
evidence was offered that a person, since deceased, 
had planted a willow on a spot adjoining the road, 
on ground of which he was a tenant, saying, at 
the same time, that he planted it to show where 
the boundary of the road was wdicn he was a 
boy : — Held : such a declaration was not evidence, 
as allowing roputation. — R. v. Bliss (1837), 7 
Ad. Sc El. 550 ; 2 Nov. Sc P. K. B. 464 ; Will. Woll. 
& Dav. 624 ; 7 L. J. Q. B. 4 ; I Jur. 959 ; 112 E. R. 
577. 

Annotations : — Consd. Papendiek v. Bridgwater 

5 E. & B. 166 ; Mercer v. Deimo, [1905] 2 Ch. 538. Reid. 
R. V. Jlerger, [1894] 1 Q. B. 823. 

See, afeo. Nos. 334, 335, 344, post; Sub-scct. 4, 
post, 

327. Verdict of commission.] — Pllf. produced 
in evidence a commission to ascert/ain the 
boundaries between the manors of R. & W. issued 
out of the Duchy (’t. of Ijancaster which recited 
that the boundaries were uncertain, Sc that aa 
disputes were likely to arise, the respective lords 
of those manors had prayed that a commission 
might issue to prevent them. Upon this com- 
mission, there was an inquisition. Sc a verdict 
which set out the boundaries, Sc was returned to the 
ct., hut no decree thereon was produced : — Held : 
it was admissible as a verdict upon the mal»ter 
decided by it, viz., the boundaries of R. Sc W., but 
not as reputation simiily. — Brisco v, JjOMAX 


survey was as follows : ** Juno 6, 1827. 
— Got A. to show the stake between 
Nos. 3 & 4.** It w'os not proved that 
the entry was made contemporaneously 
with the transaction : — Held : tho 
entry was not admissible as one mode 
In the course of business, or in the 
performance of a quasi public duty. — 
O’Connor v. Dunn (1877), 2 A. R. 247. 
—CAN. 

p. Copy of feMce viewer*8 award ,] — 
Fence viewers made an award respect- 
ing division lines, 8c at a trial, the 
to^vnshlp clerk produced a copy which 
he swore was a true copy of such award, 


tho original holng in his custody : — 
Held : such copy was admissible, these 
awards being made by a statutory 
public offleor acting la a j udicial 
capacity. ■ — Warren v. Deslipi*ks 
(1872), 33 U. 0. n. 59.— CAN. 

q. Maps or plans prepared hy 
dece-aseA persons .] — ^Maps or plans 
prepared by deceased persons cannot 
be looked at for tho purpose of defining 
the boundaries between privately 
owned estates. They arc, however, 
evidence of the jdiysical features 
shown on them &, to the extent to 
which such physical features assist in 


detcnulidng boimdorios, they afford 
cvldonce of boimdarics. — Kveiunuuam 
V, Penrith Munkupaijty (1916), 16 
11. N. 8. W. 238.— AUS. 

r. Statistical accounts.] — Mkachkr 
V. Blair-Olipuant, [1913 .8. C. 417. 
— 3COT. 
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s. jyiuisions of province ,] — A Judge 
must take notice of territorial divi- 
sions of a Province, — ^McDonald v, 
DlcAlRifl (1859), 1 Oh. C3h. 34.— CAN. 
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(1898), 8 Ad. & El. 198 ; 3 Ner. & P. K. B. 308 ; 
1 Will. Woll. & H. 235 ; 7 L. J. Q. B. 148 ; 2 
Jur. 082 ; 112 E. R. 812. 

328. Duchy survey.] — On a question as to 
the boundary of a manor, formerly, but no longer, 
part of the Duchy of Lancaster, a document of 
the time of Elizabeth, when the manor belonged 
to the duchy, was offered in evidence. It was 

E reduced from the Duchy Office, & purported to 
e a survey of the manor, taken by J. W. deputy 
of the Surveyor-General of the Duchy, by authority 
of letters of deputation to .T. W. by the oaths & 
presentment of such of the tenants of the manor 
whose names were subscribed. The names of 
twenty persons followed, described as “ jurors 
at the ct. of survey it was added, that they, 
being examined, did present, etc. Then came a 
statement of the boundaries, a list of tenants & 
rents, & a presentment of the demesnes, of customs, 
of injuries sugge.sted. Sc other particulars. No 
authority for taking the survey was proved, 
except as above-mentioned : — Held : the document 
was not admissible, as evidence of reputation. — 
Evans v, Tayi.or (1838), 7 Ad. Sc El. 617 ; 3 
Nev. Sc P. Q. B. 174 ; 7 L. .T. Q. B. 73 ; 112 E. R. 
002. 

Annotations : — Conad. Beaufort v. Smith (1849), 4 Exch. 450. 
Distd. Daniol v. Wilkin (1852), 7 Exch. 429. Consd. 
Mercer v. Dcnnc, [1905] 2 Ch. 538. 

329. Entry In manor book.] — In an action of 
ejectment to recover twenty-two acres of land 
claimed as parcel of a certain manor, the le.s.sor of 
pltf., who sought to prove that the land in question 
was parcel of the manor, offered in evidence an 
old book found in the muniment room of the 
family to whom the manor belonged, 'rhis book, 
amongst other entries Sc receipts in the handwriting 
of the then steward, contained an ent.ry of the 
lease. Sc a minute to the effect that “ H.’s widow 
has assigned to Hir E., who claims ten yeara to 
come.’' An ineffectual search for tlie originals 
liad been made, Sc notice had been given to deft, 
to produce them : — Held : the book, if admi.ssible 
as evidence of reputation, merely went to show the 
(?xtent of the manor. — D oe d. Padwick v, 8kinnek 
( 1818), 3 Exch. 84 ; 18 L. J. Ex. 107 ; 12 L. T. O. S. 
131; 13 J. P. 200; 154 E. R. 766 ; subseqiient 
proceedings ^ sub nom. Doe d. Pad wick v. Witt- 
coMB (1851), 0 Exch. 601, Ex. Oh.; (1853), 4 
H. L. Cas. 425, If. L. 

330. Presentment of jury of survey.] — Senihle : 
a piH}sentment of a jury of survey, being a pHvate 
one, is not admissible as evidence of reputation. — 
Daniel V. Wilkin (18.52), 7 Exch. 429 ; 21 L. J. Ex. 
236 ; 155 E. R. 1010 ; subsequent proceedings, 

8 Exch. 150. 

331. Arbitrator’s award.] — Pltf. sued deft, for 
a consequential injury to her revei’sionary interest 
in a several fishery in an arm of the sea, alleging 
her right to the soil between high Sc low water 
mark, into whicli she charged deft, with cutting. 
Sc stating that such soil Sc fishery were in the 
possession of F. as her tenant. Deft, was tenant 
of a neighboring property under G. In suppoi’t 
of pltf. ’s title, evidence was offered of the proceed- 
ings in a former action, brought by F. while tenant 
to pltf., against G., complaining of a similar 
injury to the same fishery. The declaration in 
the former action alleged that the present pltf. 
was owner of the soil between high Sc low water 


mark, & charged G. with cutting the soil, & 
thereby injuring F.'s fishery. Not guilty being 
pleaded, the cause was referred to arbn., Sc an 
award made in favour of F. : — Held : these proceed- 
ings were not admissible as evidence of reputation 
of pltf.’s ownemliip of the fishery. — Wenman 
(Lady) v. Mackenzie (1855), 5 E. Sc B. 447 ; 
25 L. .1. Q. B. 44 ; 25 L. T. O. S. 207 ; 1 Jur. 
N. 8. 1015, 1049, n. ; 3 W. R. 020 ; 3 C. L. R. 
1307 ; 119 E. R. 547. 

332. Deposition for perpetuation of testimony.] 

— On an Issue as to whether a certain piece of land 
was common land or subject to any common- 
able rights either of the commoners of tlie parish 
of C., or of the commoners of the parisli of Tj. : 
a deposition made in the year 1815, in a suit to 
perpetuate testimony by a witness examined on 
commission on behalf of a predecessor in title of 
defts., was admitted in evidence as being a state- 
ment made by a person vouched by the paity 
on whose behalf the deponent was examined. Sc 
an admission by conduct of a predecessor in title 
of defts. This deposition had been sealed up by 
the examiners, but was now found unsealed : — 
Held : the mere fact that the deposition was now 
found to be unsealed was not evidence of user or 
adoption by the party on whose behalf the deponent 
was examined. Sc, in tlje absence of evidence of 
such user or adoption, the deposition was inad- 
missible on the giDund on which it was admitted. — 
Evans v, Mjoktiiyr Tydfil Drban ("oitncii., 
fl899] 1 Oh. 241 ; 08 L. J. Oh. 175 ; 79 L. T. 578 ; 
43 8ol. .lo. 151, O. A. 

Annotations : — Refd. Mcrecr v. Bennc. [1905] 2 Cli. 538, 

Mentd. Heath v. Dcaue, [1905] 2 Ch. HO. 


Sub-sect. 2. — ^When AdmIvSSible. 


333. In general.] — Reputation is admissible in 
evidence though unsupported by usage. — (Crease 
IK Barrett (1835), 1 Or. M, Sc R. 919 ; 5 Tyr. 
458 ; 4 L. J. Ex. 297 ; 149 E. R. 1353 ; subsequent 
proceedings, 2 Or. M. Sc R. 738. 

Annotations: — Refd. Evan.s v. Taylor (1838), 7 Ad. & El. 
017 ; Beaufort v. Siiiilh (1849), 4 Exeli. 450 ; Haniniond 
V. Bradfltreot (1854), 2 C. L. B. 1195; Hardcawtle v. 
DenniBon (1801), 10 C. B. N. 8. 000 ; Evans r. ]Merlhyr 
Tydvil tJ. 1). O. (1898), 79 L. T. 578 : IL v, Norfolk County 
C-ounoil (1910), 20 T. L. It. 209. mentd. Jlutzen v. Fnrr 
(1835), 6 Nov. & M. K. B. 017 ; Doo d. Tatliain Wright 
(1830), 1 Har. & W. 729 ; Ward v. Sutlield (1839), 5 Bing. 
N. C. 381 ; Mortimer v. M'Callaii (1840). 0 M. & W. 58 ; 
Trimleatown v. Kemmis (1843), 9 01 & Fin. 749 ; (leriHli 
V Chart, ier (1845), 1 ('. B. 13 ; Hughes v. Hugiies (1840), 
15 M. W. 701 ; Doe d. Welsh v. Langfield (1K47), 10 
M. & W. 497 ; Quiltor v. Jorss (1803), 14 O. B. N. S. 
747 ; Carmarthen &, (Jardigan lly. Co. v. Manehesler & 
Milford By. C’o. (1873), L. IL 8 C. 1*. 085 ; Dlors-le-Blnneii 
r. Wilson (1873), L. B. 8 C. P. 227. 


334. Matters of general or public interest — 
Boundary of town.] — The question being wJi ether 
a turniiikc stood within the limits of a town : — 
Held : evidence of reputation that the town 
extended to a certain point & evidence that old 
people since dead had declared iliat to bo the 
boundary, was admissible. — Ireland v. Powell 
(1802), cited in 7 Ad. Sc El. at p. 555 ; 112 E. R. 
579, N. P. 

Annexations: — Consd. B. v Antrobua (1835), 2 Ad. Sc El. 
788 ; U. V, Bliss (1837 h 7 Ad. & El. .550 ; Mercer r. Dciine, 
11904] 2 Ch. 534. Refd. ChuUicld v. Fryer (1815), 1 
Price, 253. 

See, also. No. 320, ante, Nos. 335 & 344, post; Sc 
Sub-sect. 4, post. 


PART IV. SECT. 3, SUB-SECT. 2. 

334 i. Matters of general or miblic 
interest — Popular understanding — 
Jioundary of town.} — Whore no limits 
had been assigned to a town tho ct. 
looked to the popular understanding of 


what constituted tho town. — H ouoall 
V. Sandwich & Windsor Plank & 
Gravel Hoad Co. (1854), 12 U. C. U. 
69.--CAN. 

334 11. Boundary of town ,] — 

Boundaries of a municipality are of 


publio Interest & may be proved by 
ovidenco of inibllc repute, even though 
fomided originally upon hearsay. — 
Du ToiT V, Lydknbuuo MUNICIPAUTT 
(1909), T. S. 527.-HS. AF. 
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Sect, 3. — Re putation: Stth-se eU, 2 , 3 4. Sect, 4. ] 

335. Boundary between parishes dc manors.] 

— Upon a question of boundary between two 
parishes & manors, a certain common was witliin 
iho parish & manor of H., or within the parish of 
B. & manor of M. : — Held : evidence of what old 
ei'sons, now dead, had said concerning the 
oundaries of the parishes & manors was admissible, 
even though these old persons were parishioners, 
& claimed rights of common on the wastes, which 
would be enlarged by their several declarations, 
there not appearing to be any dispute at the time 
respecting the right of the old persons making 
the declarations, at least no litigations pending ; 
for the boundary had been long in dispute between 
the respective parishes & manoi's, & intersecting 
perambulations had been made both before & 
after such declarations by the respective parties; 
so that those persons could not be considered as 
having it in view to make evidence for themselves 
at the time. — Nicholls v, Parker (1805), 14 
East, 331, n.; 104E. 11.029. 

Ammtatums : — Consd. Davies v, Monnin (1831), 1 Cr. & J. 
587 : Harracloiij^ii v. Joliiison (1838), 8 Ad. El. 99. 

336. Whether old or new land of manor.] 

— Upon a question whether the lord of a manor 
was entitled to the coals under a freehold tenement 
within the manor, it is competent to him to show 
by parol evidence that there was a known distinc- 
tion within the manor between old & new land, 
A that in fact pltf.’s lands lay within the boundary 
of the new land. — ^Barnes v, Mawson (1813), 
I M. & S. 77 ; 105 E. B. 30. 

337. Whether place within town or 

hundred.] — The mention in Domesday Book of 
the town of A. previously to the enumeration of 
the hundreds in the country, inquisitions taken 
by jurors of the town of A. upon deaths in tlie 
Castle of A., A a charter erecting the town of A. 
into a county of itself, with a special exception of 
the (’Jastle of A., do not necessarily lead to the 
conclusion that the Castle of A. is not within 
one of the hundreds in the county : & a judge is 
authorised to direct- a jury to give great weight 
to evidence of reputation t-<*nding to negative such 
a conclusion. — Newcastle (Duke) r. Broxtowe 
(nuNDUED) (1832), 4 B. A Ad. 273 ; 1 Nev. A 
M. K. B. 598 ; 1 Nev. A M. M. C. 507 ; 2 L. J. M. C. 
47 ; 110 E. K. 458. 

Annolniinns : — Consd. Mercer r. Denne, [lOO.'i] 2 Ch. 538. 
Reid. C’rcoKe Darrett (1835), 1 (’r. M. & H. 919 ; Dun- 
riiven v. Llewellyn (1850), 15 q. II. 791 ; Evan v. Merthyr 
Tydvll U. J). (!. (1898), 79 L. T. 578. Mentd. Hadley v, 
lluxendale (1854), 23 L. T. 4[). S. 09; Vates r. DuhhUt 
( 1855), 11 Kxch. 15; Shedden r. i’atrlck (1800), 2 8w. 
& Tr. 170 ; Joyner Weeks, 118911 2 Q. D. 31 ; Wednen- 
bnry (,'orj)n. r. Lodi^e Holes Colliery C’o., [1907] 1 K. jl. 
78. 

338 . Parish boundary.] — ^A map of a 

parish provided from the parish ch(‘st, wliich 
was made under a private inclosure Act not 

E Tinted is not receivable in evidence to show the 
oundaries of the parish without proof of the 
inclosure Act ; but it being pi’oved by the surveyor 
who made the map 34 years before the trial that 
he laid down the boundaries of the parish from the 
information of an old man then about 00, who went 
round A showed them to him : — Held : on this 
proof the map would have been receivable as evi- 
dence of reputation if it had been also proved 
that the old man was dead at the time of trial 
but that it was not receivable at all without proof 
of his death. — K. v, Milton (Inhabitants) (1843), 

1 Car. A Kir. 58, N. P. 

339 . Parish lights of common.] — In an 

action in the Ch. Div. by a statutory committee 
of commoners for specific perfoimance of an 


agreement to purchase commonable rights,^ an 
order was made directing the trial before a jury 
in the Q. B. Div. of an issue of fact, whether a 
ceri/oin piece of land was common land or subject 
to any commonable rights either of the commoners 
of the parisli of C., or of the commoners of the 
parish of L. ; — Held : evidence of reputation was 
admissible on the trial of such an issue. — Evans 
V, Merthyr Tydfil Urban Council, [1899] 

1 Ch. 241 ; 68 L. J. Ch. 175 ; 79 L. T. 678 ; 43 
Sol. Jo. 151, C. A. 

Anmitatiom : — Retd. Heath v. Deane, [1905] 2 Ch. 86; 

Mercer v. Denne, [1906J 2 Ch. 538. 

340. Matters of private Interest — Sheep walk.] 

— In a question as to private rights, whether or 
not a place is parcel of a sheep walk, evidence of 
reputation is admissible. — Davies v, IjEWIS (1787), 

2 Chit. 535. 

341. Waste of farm.] — In an action in 

replevin, on a question whether 8. Hill, a waste, 
was parcel of I. Farm, A the soil A freehold of II., 
or not, evidence was offered of declarations of old 
persons deceased, as to the ancient boundary of 
the waste belonging to I. Farm, that it extended 
to the inclosures on the north side of the hill : — 
Held : the question being not as to the boundary 
of a parish or manor, but between one pei'son’s 
private property A another, the evidence was not 
admissible. — Cloth ifjr v. Chapman (1805), 14 
East, 331, n. ; 104 E. R. 629. 

342. Division between estates.] — On a 

question of boundary between two esl/ates, if 
evidence lias been given that the boundary of 
the estates is the same as that between two hamlets, 
evidence of repul-ation as to the boundary of the 
hamlets may be adduced for tlie purpose of proving 
that of the estates ; A tlie jury may be desired to 
take into consideration the latter evidence if they 
are satisfied with the first-. — Thomas v, Jenkins 
(1837), 6 Ad. A EL 525 ; 1 Nev. A P. K. B. 587 ; 
Will. Woll. A Dav. 265 ; 0 L. J. K. B. 163 ; 1 
J. P. 211 ; 1 Jur. 261 ; 112 E. 11. 201. 

Amwtntions : — Consd. •HriNooe r. Lomax (1838), 7 L. J. Q. B. 

118; Mercer r. Denne, (1905J 2 (3i. 638. 

343. Waste of manor or freehold.] — On a 

question between tlie lord of the manor of O. A 
the owner of a freehold estate within the manor, 
whether a certain close was part- of the lord’s waste 
or part of the adjoining estati^ of deft., after proof 
having been given that there were very many lands 
A tenement s held of the manor, the tenants wlnuvof 
in respect of those lands had always exorcised rights 
of common for all their commonable cattle on the 
waste of the manor, evidence was offered, on the 
part- of the lord, of declarations ante iitew motam of 
deceased persons who had been such t-enants A 
had exercised such rights, tliat tlie close was parcel 
of the waste. Similar declarations moilo by 
deceased i*e8idonts within the manor not being 
tenants wore also t ndcred. No evidence was 
given of any exercise of any rights of common on 
the close ; — Held : ( 1 ) the want of evidence of acts 
of enjoyment would not affect the admissibility of 
evidence of reputation ; (2) declarations by resi- 
dents within a manor were as receivable as declara- 
tions by tenants of the manor ; (3) these declara- 
tions were not admissible in evidence, since there 
is no common law right for all tenants of a manor 
to have common on the waste of the manor, but 
each tenant who has the right of common appen- 
dant, lias it as an incident by law attached to Ida 
particular grant, A the numerous private rights 
of common of the several tenants do not compose 
one public right so as to render evidence of reputa- 
tion as to the boundary of the waste admissible. — 
Dunraven (Lord) v, Llewellyn (1850), 15 Q. B. 
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701 ; 10 L. J. Q. B. 388 ; 15 L. T. O. S. 643 ; 14 
Jur. 1080 ; 117 E. R. (157, Ex. Ch. 

Annotations " — - — 



Sub-sect. 3. — Particulab Facts. 

844. Whether admissible.] — On a question 
whether a turnpike stood within the limits of a 
town x—-IJeld : evidence tliat old people, since dead, 
had said that there formerly wore houses where 
none any longer stood was inadmissible, being 
evidence of a particular fact, not of reputation. — 
Ireland v, Powell (1802), cited in 7 Ad. & El. at 
p. 555 ; 112 E. K. 579, N. P. 

Annotations IL v. AiitrobiiB (1835). 2 Ad. & El. 

788 ; It. V. miKB vi837), 7 Ad. & KI. 550. Refd. Chuifield 
r. (1815), I Pi'ico, 2.53 ; Morccr v. Denno, 11904] 2 

Ch. 534. 

See, also, Nos. 320, 334, 335, an/e ; Sub-sect. 4, post. 


Sub-sect. 4. — DECLAiiATroNs of Decreased 

Pehson.s. 


345. Boundary of town.] — Ireland v. Powell, 
No. 331, ante, 

346. Waste of farm.] — Clothier v. Chapman, 
No. .‘M I , ante. 


347. Lord of manor — Extent of wastes of 
manor.] — l)(‘.clai*ations of a deceased lord of a 
manor, as to tlie extent of his rights over the wastes 
of a nianoi', are not athnissible in evidence ; 
aliter, if spoken of ilie extent of the wastes only. — 
CliEASK V. BAiiHKrr (1835), 1 Vr. M. ^ R. 919 • 5 
Tyr. 458 ; 4 L. J. Ex. 297 ; 119 E. li. 1353; 
subsequent proecedinqs, 2 Cr. M. R. 738. 
Annotations Mentd. De Uulzcn r. Furr (1835), 4 Ad. & KI. 
53 ; iK.e d. Taihani r. Wrlpht (183(;), 1 Har. & W. 729 ; 
Kvans v. Taylor (18.38), 7 Ad. & KI. ; Ward v. Sutflold 
(1839), 5 Hiiig-. N. 381 ; Mortiinor r. M'Callau (1840), 
0 M. & W. 58; Gorisli r. (’havtior (1845), 1 (’. 11. 13; 
HiiLflicK V. Hiifflies (184(5), 15 M. & W. 701 ; Doc d. W’elsh 
r. Laii(?ll(ld (1847), 1(5 M. & W. 497 ; IJcaviforl r. Smith 
(1849), 4 Kxch. 450 ; llainrnoml }\ llradHlreot (1851), 2 
(’. L. H, 1 195 ; Hardoastlcr, DoimiHon (I8(il), IOC. 13. N. .S. 
(50(5; Ouilter v. JorsH (18(53). 14 (’. H, N. S. 747 ; Car- 
mart hen & Curdfg’aii l(y. C(». r, Manehenter & lilUford Jty. 
Co. (1873), Ij. H. 8 V. 1*. (585 ; Mors-le-lllaneli v. WUhoii 
( 1873), L. H. 8 C. P. 227 ; Kvuns r. Merthyr Tydvil 
} • (1898), 79 L. T. 578 ; It. v. Norfolk Comity 

Council (1910), 2(1 T. L. H. 2159. 


348. Boundary of manor.] — Where a legal 
manor has once existed, declarations of persons 
deceased as to its boundary are still admissible in 
evidence, tliough the manor lias ceased to exist 
otherwise than by reputation. — D oe d. Moi.kh- 
WORTH V. Hleeman (1840), 9 Q. li. 298 ; 1 New 
Pract. Cas. 434 ; 15 L. J. Q. R. 338 ; 7 L. T. O. H. 
252 ; 10 Jur. 508 ; 115 E. R. 1287. 

AnnotntUm : — Mentd. Doc d. Jcukins v. Davies (1817), 10 

Q. 13. 314. 

349. Boundary of parish — Recital In agree- 
ment.] — On Apr. 1, 1858, P., the owner of a large 
estate in the parish of 'J\, found, among the title 
deeds of that estate in his possession, an agreement 
dated Jan. 12, 1098, purporting to be made between 
the then owner of the parish of N. of the one part, 

six persons named h described as of T., of the 
other. This agreement recited that N. was in the 
parish of T., & provided that, not withstanding, N. 
should thenceforth be in no way liable to maintain 
or keep, or be at any charges or expenses in main- 
taining & keeping any poor in the other part of 
that parish, but only such poor as sliould come 
from N. ; & that the other part of the parish should 
bo at the cost of maintaining its own poor, but not 


tho poor from N. The agreement further con- 
tained^ covenants between the parties for carrying 
out this arrangement. It purported to be executed 
by the owner of N., & bo agreed to under hand 
by two inliabitants of T., other than the i^artics to 
it of the second part: — Held: this agreement 
was ^idence of reputation as t/o the extent of the 
parish, being a declaration by the deceased owner 
of N, & the other inhabitants of T. to tliat effect. — 
R. V. Mytton (1800), 2 E. & E. 557 ; 121 B. R. 
209 ; sub nom. Mytton v. Thornbury (Church- 
wardens & Overseers), 29 L. J. M. C. 109; 2 
L. T. 12 ; 24 J. P. 180 ; G Jur. N. S. 341 ; 8 W. R. 
275. 

350. Tenants of manor — Waste of manor of free- 
hold.] — Dunraven (Lord) v. Llewellyn, No. 343, 
ante^ 

351. Former Incumbent — Parochial chapelry.]— 

Where the question was, whether the chapelry" of 
8t. II. was a legal parochial chapolry : — Held : 
a case stated by a deceased incumbent of 8t. H. for 
the opinion of a proctor, with his opinion thereon, 
was admissible. — Carr v. Mostyn (1850), 5 Exch. 
69 ; 19 L. J. Ex. 249 ; 14 L. T. O. 8. 500 ; 14 
J. P. 570 ; 155 E. R. 30. 

Annoiatitm Fowke v. Berliiffton, [1914] 2 Ch. 308. 

See, also. Nos. 320, 334, 335, 344, ante. 


Sect. 4.~-PUBUC DOCUMENTS, MAPS, ORDERS, 

ETC. 

352. Domesday Book.] — Newc’Abtle (Duke) v. 
Broxtowe (Hundred), No. 337, ante. 

353. Crown survey — ^Manor — Commission lost 
under which survey made.] — An ancient extent of 
Crown lands found in the proper office, & pur- 
porting to have been taken by a steward of tho 
King’s lands, & following in its construction the 
directions of 4 Edw. 1, will be presumed to have 
been iaken under competent authority, although 
the commission cannot bo found. — Rowe v. 
Bhknton (1828), 8 B. & C. 737 ; 3 Man. & Ry. K. B. 
133 ; 2 State Tr. N, 8. 251 ; Ooncanen's Rep. 113- 
128 ; 108 E. R. 1217. 

AnmAaiUms : — Consd. EvanH v. Taylor (1838), 7 Ad. & El. 
(517 ; Mercer v. Dciine, 11905] 2 (’li. 538. Refd. K. r. Hich- 
inoiul (IH41), 5 .Tiir. (505 ; Doe d. William IV. v, RohertH 
(1841), 1.3 M. & W. 520. Mentd. Doe d. Carthew v, 
Breiitoii (1830), 4 Moo. & F. 18(5 ; Wliidiiifrhum r. 
Rloxlian) (1831), 1 C’. ifi i>. 597 ; AnprloHcy v. lladicrtmi 
(1842), 10 M. & W. 218 ; Doo d. Daiid r. Thomr>Hou (1845) 

7 i). H. 897 : RoffciK v. Hi\‘ii(cm (1817), 10 Q. B. 2(5 
jKjt p. Kxc(,er, rjorliam v. Exolor (1850), 10 C. B. 102 
r. Bwk (1853), 8 Exch. 392 ; JosRop r. Jessop (18(51 ), 
30 L. J. I*. M. & A. 193 ; A.-G. (o iTiiicts of Wales v, 
CrosKTiuiii (18(5(5), L. R, 1 Exch. :181 ; Dixon v. Farrcr 
(188(5), 18 O. 15. D. 43 ; Sutlou Harbour Improvement Co. 
V. Flymoiith Town Grdiis. (1890), (53 L. 3’. 772. 

354 . \ survey taken by com- 

mission from the Crown, wlion seised of a manor, 
is adrni.ssiblo to sliow what wore the deme.sno lands 
of the manor at that time. — Dimes v. Arden ( 1830), 
0 Nev. & M. K. B. 494 ; 5 L. J. K. B. 158. 
Annotation: — Mentd. Delacherois v. DclacheroiH (18C4), 4 

New Hop. 501. 

355 . Rights of common.] — ^A survey & 

report made by a surveyor in 1810, in discharge of 
a duty imposed upon him by 34 Heo. 3, c. 75, s. 8, 
upon the occasion of a sale of (Vown lands, &; 
produced out of the proper cu.stody : — Held : 
admissible in evidence as a public document. — 
Evans v. Merthyr Tydfil Urban Council, 
11899] 1 Ch. 241 ; 08 L. J. Cli. 175 ; 79 L. T. 578 ; 
43 8ol. Jo. 151, C. A. 

Annotations: — Bezd. Mercer r. Denno, [1905] 2 Ch. 538. 
Mentd. Hcatli r. Doano, [1905] 2 (?h. 8(5. 

366. Duchy survey — Manor.] — On a question 
as to the boundary of a manor, formerly, but no 
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Be d. 4, — P ublic do cumcnfs^ m aps, orders, e tc.] 

longer, part of the Duchy of Lancaster, a document 
of the time of Elizabeth, when the manor belonged 
to the duchy, was offered in evidence. It was 
reduced from the Duchy Office, & purported to 
e a survey of the manor, taken by J. W., deputy 
of the Surveyor-General of the Duchy, by authority 
of letters of deputation to J. W. by the oaths & 
presentment of such of the tenants of the manor 
whose names were subscribed. The names of 
twenty persons followed, described as “ jurors at 
the ct. of siuwcy ** ; & it was added, that they, 
being examined, did present, etc. Then came 
a statement of the boundanes, a list of tenants & 
rents, & a presentment of the demesnes, of 
customs, of injuries suggested, & of some other 
particulars. No authority for taking the survey 
was proved, except as above-mentioned : — Held : 
the document was not admissible, as a survey 
appearing to be taken by the proper officer, agree- 
ably to 4 Edw. 1, 8tat. Extenta Manerii. — E vans 

V. Taylor (1838), 7 Ad. & El. 617 ; 3 
Nev. & r. Q. B. 174 ; 7 L. J. Q. B. 73 ; 112 E. B. 
002. 

Antwtntimts: — Oonsd. Beaufort v. Smith (1849). 4 Exch. 
4.'i0. Distd. Daniel v. Wilkin (1852), 7 Exch. 429. Consd. 
Meroer r. Denne, [1905] 2 Ch. 538. 

357. ,] — document purporting to 

be a survey of a manor made while it was part of 
the po.sscssioiLS of the Duchy of Cornwall, &• coming 
out of the proper custody : — Held : admissible 
as evidence of the boundaries of the manor. — 
Smith v. Browntxiw (Earl) (1870), L. K. 9 Eq. 
241 ; 21 L. T. 739 ; 34 J. P. 293 ; 18 W. K. 271. 

Annotaium^ : — Refd. Evans v. Merthyr Tydfil U. C., [1899] 

1 Ch. 211. Mentd. Betts r. Thompson (1S70). 23 L. T. 
427 ; Warrlok v. Queen’s College, Oxford (1S70), L, It. 10 
Eq. 105; London 8ewers Comrs. v. Qlasse (1871), 25 
L. T. 614 ; Do La Worrr. Miles (1881), 17 Ch. D. 535. 

358. Parliamentary survey — ^Tythlng.] — In an 

action against the surveyor of highways of the 
parish of S. for distraining on the goods of pltf. for 
arrears of a highway rate, it appeared that pltf. 
was occupier of one of two farms in the tything of 

W. , in that parish. The occupiers in W. had 
nev6r paid highway rate for the parish of 8. until 
18.57, though they had been rat^d to the poor rates 
of the parish, & they had always done the necessary 
repairs to the roads in W. Among other documents 
to prove that W. was a distinct tything, a parlia- 
mentary survey made in the time of the Common- 
wealth was admitted in evidence. In 1857 a high- 
way rate, in which pltf. was assessed, was made for 
the parish, & affirmed by the ct., on a case stated 
by the quarter sessions. In July, 1801, the rate 
in question was made, pltf. was summoned before 
justices, who issued their warrant of distress in 
obedience to a rule of ct. ; — Held : ( 1 ) the parlia- 
mentary survey was admissible ; (2) there was 
sufficient evidence of a legal exemption of the 
tything of W. from liability to contribute to the 
repair of the highways in the parish of S. — 
Freeman v. Read (1863), 4 B, & S. 174 ; 32 
L. J. M. C. 220 ; 10 Jur. N. 8. 149 ; 122 E. R. 
425. 


Annotations: — Refd. B. v. Bollett (1875), L. B. 10 Q. B. 

469 ; K. V. Bergor, [1894] 1 Q. B. 823. Mentd. Dawson v. 

Willoughby (1864), 5 B. & S. 920 ; Quartermaiue v, Selby 

(1889), 5 T. L. H. 223 : Heath v. weaverham Overseers, 

[1894] 2 Q. B. 108 ; Eerrand v, Bingley U. C., [1903] 2 

K. B. 445. 

359. Tithe map.] — Held : under Tithe Act, 
1836 (c. 71), s. 64, a tithe commutation map was 
not admissible in evidence, as showing the boun- 
dary of land in case of disputed title. — Wilber- 
PORCE V, Hearpield (1877), 5 Ch. D. 709 ; 46 
L. J. Oh. 684; 26 W. R. 861. 

Annotations : — 'Distd. Smith v. Lister (1895), 04 L. J. Q. B. 

154. ^fd. Coleman v. Kirkaldy, [1882] W. N. 103 ; 

Bidder r. Bridges (1886), 54 L. T. 529. 

360. .] — Tithe maps though not evidence of 

the boundary between parties may nevertheless be 
used to show a particular position. — ^Palmer v, 
Andrews (1902), cited in Moore’s History & Law of 
Fisheries, at p. 147. 

361. Private owners.] — A lithe map is not 

admissible as evidence in a case of disputed boun- 
daries between private owners. — Frost v. Richard- 
son (1910), 103 L. T. 22 ; affd. 103 L. T. 416, C. A. 

362. Waste of manor.] — Where a ques- 

tion of general right to the waste of the manor 
had arisen in which a class of the community, viz. 
the inhabitants of a township & tenants of the 
manor, had a common interest ; — Held : a tithe 
map made in 1843 was admissible in evidence. — - 
Smith v. Lister (1896), 64 L. J. Q. B. 164; 72 
L. T. 20; 15 R. 220. 

363. Ordnance map — Adjoining premises.] — 

Held: an Ordnance map was not admissible to 
show boundary of premises. — Coleman v, Kirk- 
aldy, [1882] W. N. 103. 

364. Maps from British Museum — Land 

In parish.] — In an action in which pltfs. sought to 
prove that certain land was in the parish & vill 
of M., maps were tendered in evidence on either 
side, which included the Ordnance map & several 
other maps, some of which came from the British 
Museum : — Held : the maps were not admissible 
as evidence in such an action as this. — Bidder v. 
Bridges (1885), 64 L. T. 529 ; 34 W. R. 614. 

365. Private lands.] — Although an 

Ordnance survey map is not evidence of title, it 
may be given in evidence when the que.stion of 
boundary is in dispute, to show the boundary lino 
as represented on the map when the survey was 
made. — Caton v. Hamilton (1889), 63 .T. P. 604. 

366. Position of hedge.] — Ordnance maps 

are admissible in evidence to show the position of 
a hedge at a certain date. — ^A.-Q. Sl Croydon 
Rural District Council v. Moorsom-Roberts 
(1908), 72 .1. P. 123 ; 0 L. G. R. 470. 

367. Map with Inclosure award — Parish 
boundary.] — R. i\ Milton (Inhabitants), No. 338, 
anie, 

368. Highway.] — A map of an inclosuro 

award is inadmissible to prove the boundaries of 
a highway against deft., on an indictment for 
obstructing a highway, whose property is adjacent 
to the highway, & who was not subject to the 
jurisdiction of tlic Inclosure Comrs., in making 
their award. — R. v, Berger, [1894] 1 Q. B. 823 ; 


PART IV. SECT. 4. 

a. Map made under School Act.\ 
Upon u question as to tho boundaries 
of a school station ‘.—Ueld : tho map 
prepared by tlio township clerk, under 
the above Act, showing the division of 
tho township int-o sections, was ad- 
misslbie as evidence. — He. Hhorrt Sc 
Thrashkk (1870), 30 U. C. R. 501.— 
CAN. 

b, S. P, Burford School Trus- 
tees r. Burford Township (1889), 18 
O. R. 546.— CAN. 


0 . Map made by cUy surveyors — 
Tioundariea of square,.'] — Maps of a city 
made by city surveyors showing thereon 
a square marked “ B,” were offered in 
evidence to sliow its boundaries : — 
Held : not admissible. — ^Vankouuhnet 
V . Denison (1885), 11 A. R. 699.— 
CAN. 

8631. Ordnance map .] — Gibson v, 
Bonninoton Suuar Refjnino Co, 
(1869), 7 Maeph. (Ct. of Soss.) 394.— 

SCOT. 

363 ii. 8, P. Meacher ». Blair-Oli- 


PHANT (1913), 60 Sc. h. R. 373.— 

SCOT. 

d. Plan — Whether a public docu* 
ment.] — ^A plan does not become a 

f >ublio document tic admissibh> as such 
II evidence merely because It has been 
lodged with the Registrar-General in 
connection with an application to bring 
land under Real Property Acts. — 
Evkhinoham V . Penrith Munipi- 
PALITY (1916), 10 S. R. N. S. W. 238.— 
AUS. 

e. Plan attached to Crown araWt.] 
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68 L. J. Q. B. 620 ; 70 L. T. 807 ; 68 J. P. 416 ; 
42 W. E. 641 ; 10 T. h. E. 380 ; 17 Cox, O. 0. 
761 ; 10 E. 246, D. 0. 

AnnoiatUm : — Oonsd. A.-Q. v. Hornor, [1013] 2 Ch. 140. 

869 • Inclosed land.] — Semble : in a case 

of disputed boundaries, an inclosuro map may be 
evidence against the owner of the land comprised 
in the award. — ^Frost r. Richardson (1910), 
103 L. T. 22 ; affd. 103 L. T. 416, C. A. 

370. .] — The conservators of a 

common regulated under Commons Act, 1876 
(c. 66), in whom the general management of the 
common was vested, brought an action to restrain 
the owner of enclosures abutting on the common 
from encroaching by means of fences erected on the 
common side of the hedges forming the boundary 
of the common as delineated upon a map annexed 
to the award. Deft, was a party to the application 
for regulation of the common, which was limited 
to “ improvement,” & did not extend to the 
“ adjustment of rights.” He contended that the 
award map was not conclusive & did not in fact 
show tlie real boundaries of the common. His 
enclosures w'ere physically separated from the 
common by old quickset hedges, & the map showed 
as the boundary the centre line of these hedges. 
Younger, J., &, on appeal, Scrutfion, L.J., 
dissenting from the rest of the ct., having decided 
that the award map was conclusive as to bound- 
aries & deft, was estopped from disputing its 
accuracy : — Semble (IjORDs Cave & Sumner) : the 
award map formed as against deft, very cogent, if 
not conclusive, evidence of the boundary between 
his land &> the common. — Collih v, AMPHi4E'rT 
(1910), 89 L. J. Ch. 101; 122 L. T. 433 ; 18 
L. C. K. 1, H. L. ; revsg.y [1918] 1 Ch. 232, C. A. 

371. Map made under royal commission — 
Rating area.] — A map, made under the authority 
of i-he King’s commission in 1832, setting out the 
metes & bounds of the level of New Romney, 
authenticated by the i)resentment of a jury, who 
made it part of their return to an inquisition held 
under the same commission, & practically 
acquiesced in for nearly sixty years : — Held : to be 
evidence of the local limits within which the 
Comrs. of Sewers of the level were entitled to 
exercise their jurisdiction of levying scots or rates. 
— New Romney Cobpn. v. New Romney Sewers 
Comrs., [1892] 1 Q. B. 840 ; 61 L. J. Q. B. 658 ; 
66 J. r. 756, C. A, 

372. Manor map — Waste of manor.] — ^A manor 
map, produced from ihe custody of the lord of the 
manor, made in 1817 by a surveyor, since deceased, 
who was proved by a living witness to have been 
competent & conversant with the district, & used 
by the parish authorities for rating puiTOScs : — 
Held : to be admissible in evidence where a ques- 
tion of general right to the waste of the manor 
had arisen in which a class of the community, vh,, 
tJie inhabitants of a township Sc tenants of the 
manor, had a common interest.— Smith v. Lister 
(1895), 64 L. J. Q. B. 154 ; 72 L. T. 20 ; 15 R. 226. 

873. Order of court — On Information between 
tenants — Not binding on landlords.] — A?i informa- 
tion between tenants for the determination of 
boundaries & the decision on it : — Held : not to 


bind the inheri^nces of their respective landlords 
& not admissible in evidence, except against 
persons claiming under the actual parties. — Ivy’s 
(Lady) Trial, Mossam v. Ivy (1684), 10 State Tr. 
555. 

AnnMion .*—1101114. Darby r. Ousoloy (185G), 2 Jur. N. S. 

374. By Judges & officers of the Court of 
Exchequer— Jurisdiction of county or city.]- 

Upon the trial of an issiie in prohibition, whether 
the usurpation of office in a quo tear r ant o informa- 
tion mentioned was committed out of the juris- 
diction of the CJounty Palatine, & within that of the 
City of Chester, a document from the remem- 
brancer’s office of the Exch. Ct. was produced, 
purporting to be a decree made, after hearing of a 
complaint against the citizens of C3iester, & their 
answer, by the Ixird High Treasurer of England, 
the Chancellor of the Exchequer, the Under 
Treasurer, & the Chief Baron, with the advice &c 
assent of a Queen’s Serjeant, & the Queen’s 
Attorney & Solicitor-General, & others of the same 
ct. :~Held : the document was not admissible 
in evidence as a decree, because it was not a decree 
of the Exch. Ct. nor of any ct. known to the law at 
the time when it purporix3d to have been made, 
nor as an award, because there appeared no 
voluntary submission of parties. — Rogers v. 
Wood (1831), 2 B. & Ad. 245 ; 109 E. R. 1134. 
Artiudaivms : — Reid. Crease v, Barrett (18.35), 1 Cr. M. & 11. 

»19 ; Evans r. Roes (1830), 10 Ad. & El. 151. 

375. Order of sessions — District within 

Jurisdiction.] — Upon a question of boundaries, 
ancient orders of sessions, containing statements 
respecting the extent of a district within the juris- 
diction of the ct. of quarter sessions, made when 
no dispute as to the boundary existed : — Held : 
admissible in evidence. — Newcastle (Duke) v. 
Broxtowe (Hundred) (1832), 4 B. & Ad. 273 ; 

1 Nev. & M. K. B. 598 ; 1 Nev. & M. M. C. 507 ; 

2 L. .T. M. C. 47 ; 110 E. R. 458. 

Av notations : — Reid. Creaso r. Barrett (1835), 1 Cr. M. & R. 

910 ; Mercer r. Deimo, (19051 2 Ch. 538. Mentd. Dunraven 

V. Llowellyn (1850), 15 Q. B. 791 ; Hadley v. Bnxciidulo 

(1854), 23 L. T. (). S. «9 ; Yate^^ v, DuusUt (1855), 11 

Exch. 15 ; Shcddcii v. Patrick (1800), 2 Sw. &; Tr. 179 ; 

Joyner r. Weeks, (1891] 2 Q. B. 31 ; Evan v. Merthyr 

Tydvil U. 1). C. (1898), 79 L. T. 578 ; Wediiesbury 

Corpn. V, Lodiro Holes Colliery Co., (1907J 1 K. B. 78. 

376. Verdict of commission — But no decree 

— Manor boundaries.] — Brisco v, Lomax, No. 327, 
ante, 

377. Ecclesiastical documents — Estate book of 
Dean &, Chapter.] — An estates book of tlie Dean 
& Chapter of 8t. Pauls, over one hundred years old, 
was admitted in evidence on a question of title 
but commented on in respect of alterations made 
therein in another handwriting from that of tlio 
book. — Ivy’s (Lady) Trial, Mossam v. Ivy 
(1684), 10 State Tr. 555. 

Annfftaiion : — Mentd. Darby v. Ouscley (185G), 2 Jur. N. S. 

497. 

378. .] — A book kept in the chapter- 

house of the Dean & (]5haptcr of Sarum, purport- 
ing to contain copies of leases granted by the Dean 
& Chapter, is, as a public book, evidence of those 
leases for the jiurpose of imputation, without protj! 
of possession under the leases. — Coombs v, Coetuer 
& Wheeler (1829), Mood. & M. 398, N. P. 


— A plan, attached to n Crown errant 
& referred to in it, is adinlBsiblo for the 
purpose of locating a boundary line. — 
L&wrs Miller & Co., Ltd. v. Clow 
(1918), 62 N. B. R. 1.— CAN. 


f. Plan vnder atalak. 1 — A plan 
approved under Special Surveys Act, 
1902, should be treated simply os 
evidence of the location of fl' boundan'^ 
line. — Peterson v, Bitulithio & 
CONIRACTINQ CO. (1913), 24 W. L. R. 


19 ; 4 W, W. R. 223 ; 12 D. L. 11. 444. 
—CAN. 

f . Jfeports on local invcslidaiiorift.] 
Jiiless there be very good grounds for 
dissenting & ditTering from reports made 
upon local investigations, the ots. in 
dealing wdih boundary questions ought 
to be guided by them. — Ram Gopal 
Roy V. Gordon Stuart & Co. (1872), 
14 Moo. Ind. App. 463 ; 17 W. R. 
285.— IND. 


h. Svrvci/ map .] — In a boundary 
dispute, a survey map, if not corwlusivo 
evidence, is evidence of aii important 
character, which should bo considered. 
— Gudadiuui Bankujke V. Tara 
(^HAND Banerjee (1871), 15 W. R. 3. — 
IND. 

k. Schedule tinder Sdoninrial Act, 
3 851.1— Labrador Co. r. R., [1893] 
A. C. 104 ; 62 L. J. P. C. 33 ; 67 L. T. 
730, P. 0.— CAN. 
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Sect, 4. — Ptiblic documents^ maps, orders, etc. 
Sect. 5.] 

379. Terrier — Parish.] — terrier cannot 

be received in evidence, unless it comes from the 
proper repository, the i^cgistry of the diocese, or a 
copy from the parish rej^stry, if the oripjinal cannot 
bo found. — ^Atkjnh v. Hatton (1794), 2 Anst. 380 ; 
2 Eag. & Y. 403 ; 145 E. K. 911. 

Arijuttaiifms : — Reid* Miller i\ FoKt<?»r (179i), 2 Anst. 387* u. 

Meatd. JoHus College v. Olbbs (1835), 1 Y. & C. Kx. 115. 

3g0, ,] — A terrier or map of the 

parish, not signed by any of the parishioners, or 
parish officers ; — Held : not to be admissible 
evidence of the boundary of the parish. — Earl v, 
Lewis (1801), 4 Esp. 1, N. P. 

381. Parish papers — In custody of Incum- 

bent.] — Under an issue to try the boundaries of a 
parish, pajicrs handed over to the present incum- 
bent by the representative) of his predecessor, as 
papers belonging to the parish, found in iiie late 
incumbent’s possession are : — Held : to be ad- 
missible evidence. — E arl v. Lewis (1801), 4 
Esp. 1 , N. P. 

382. Survey.] — Held : an ecch'siastical 

survey, slating the vicar to be entitled to tithe- 
hay in the parish generally, did not supply the 
absence of proof of perception from the particular 
lands. — ^A rmstrong v. Hewitt (1817), 4 Price, 
210 ; Wils. Ex. 119 ; 140 E. 11. 444, Ex. Oh. 
Annoiutwm : — Refd. Hall r. Godson (183G), 2 Y. & C. Ex. 

153 ; Hiddcr v. Bridgca (1885), 34 W. H. 514. 

383. Entries in churchwarden’s book — 

Parish.] — On the question whether a place is parcel 
of a certain palish, old entries made by a church- 
warden in a book, by which he did not charge 
himself, but in which he merely made statements 
relative to reiiai!*s, etc., done to a chapel in the 
parish churcli, alleged io belong to the place in 
question : — Held : not to bo evidence. — Cooke v. 
Banks (1829), 2 C. A P. 478, N. P. 

Annotation : — Refd. Fowko Uorington, [1914] *J Ch. 308. 

384 . Assessment to church rate.] — Old 

assessments to church rate : — Held : to be evidence 
upon a (piestiori of bouridaiy, though the parish 
0111001*8 did not charge themselves with the I'cceipt 
of the rate, otherwise than by ci*osses set against 
the names of the parties rat-iKl. — I’laxton v. Dare 
(1829), 10 B. & C. 17 ; 5 Man. k Ry. K. B. 1 ; 

8 L. .T. O. H. K. B. 98 ; 109 E. It. 357. 

Aniuiiations : — Refd. Merc'or v. Deiinr (1905), 74 L. J. Ch. 

723. Mentd. Hall r. Hall (1841). 3 Man. G. 212 ; Hoc d. 

HhrewHbury v. Kfeling (1848), J1 Q. B. 881, 

385. Answers to bishop’s inquisition.] — 

Whore the question was whether the chapelry of 
St. II. was a legal parochial chapelry : — Held : the 
answer of the incumbent of St. If., & other clergy- 
men, to questions sent by the Bishop of I’., ihe 
diocesan, for the information of the Governors of 
Queen Anne’s Bounty, at the time an augmentation 
was mode, was admissible, as being in the nature of 
an inquisition on a xiublic matter. — Carr v. 
Mostyn (1850), 5 Exch. 09; 10 L. *T. Ex. 249 ; 
14 L. T. O. 8. 500 ; 14 J. P. 570 ; 155 E. U. 
30. 

AnnolatUm : — ^Refd. Fowko v. Beriiigtoii, [1911] 2 Ch. 308. 

See, generally. Ecclesiastical Law. 

386. Award of Inclosure commissioners — 
Whether conclusive as to antecedent parish 
boundaries.] — The determination of comrs. under 
an inclosure Act, as io the boundaries of a parish 
to be inclosed : — Tlekl : not conclusive of the fact 
as to what were the boundaries antecedently to such 
determination. — 11. v. St. Mary, Bury St. 


Edmunds (Inhabitants) (1821), 4 B. & Aid. 402 ; 
100 E. R* 1000. 

AnnoiaWm : — Refd. R. v . Mudeloy (1850), 15 (i. B. 43. 

887 , Waste of manor.] — In 1818 R. in- 

closed a piece of land of 11 perchas, lying by the 
side of a lane which was a highway, in the manor 
of W. At that time G. was the owner in fee of the 
adjoining freehold land. In 1820 G. died, having 
devised his estate to H. for life, with remaindoi*s 
over. In 1 830 a private Act was passed, by which 
comrs. wore empowered to inclose & allot the 
wastes of the manor, including encroachments 
made within twenty years of the passing of the 
Act, & pieces of wiiste land lying by the sidas of 
any public roads or lanes. In* 1837 R. died, & 
E., his heir, took possession of the 11 perches. In 
1838 the conn's, made &> published their award, 
by wliich they awarded to H. two allotments, one 
of 24 jierches, which included the 11 peindies, & 
another of 29 poi'ches similarly situate. II. took 
possession of the second allol-mont ; but F. 
remained in poasession of the piece of 1 1 pert^hes, 
till he sold it, in 1859, to deft. In 1874 II. died, & 
pltf. succeeded to the estate uudor the will of G. 
lie then brought ejectment against deft, to 
recover the 1 1 perches ; — Held : the admission of 
II. against liis interest-, by accepting the allotment 
under the award, was st.rong evidence tliat the 
land was waste of the manor, r< 'butted the pre- 
sumption arising from t-he situation of the slips 
of land, that they belonged to him as owner of 
the adjoining land. — Gery v. Redman (1875), 
1 Q. B. I). 101 ; 45 L. .1. Q. R. 267 ; sub nom, 
Redman v. Gkry, 21 W. R. 270, 

388. Arbitrator’s award — Private lands.] — Where 
a question of boundary was refcrrcid by a sub- 
mission between A. A his tenant B. on the one 
side A C., a neighboiuirig landowner, on the, other ; 
— Held : the award was admissible evi(lene<} for 
O. in a Kubse(iuent action by him against B. 
although B. had in the meantime become tenant 
of the same land to another landloi-d under whom 
he now justiOed A who was not- shown to be in 
privity with A. — Breton v. Knkuit (1837), cited 
in lloscoe’s Evidence at N. P., 18th ed., Vol. I., at 

p. 220. 

389. Parish & county.] — On an issue 

ixispecting the boundary of a parish A count-y, an 
award in a suit {infer alios) in which the arbitrator 
set out the boundary as proved before him, A a 
verdict entered according to his direction : — Held : 
not iwltnissible as evidence of such boundary. 

Although verdicts aixj, upon authoiity, admitted 
as proof of reputation, the rule does not exterul 
to awards. — E vans v. Rees (1839), 10 Ad. A El. 
151 ; 2 Per. A Dav. 020 ; 113 E. K. 58. 

AmuMUma : — Refd. Wouiiiau v. Miickcnzic (1855), 5 E. & B. 
447. Mentd. Andrew t*. Motley (1862) 12 C. B. N. 514, 

390. Presentation by homage of manor — 
Mutilated documtnt.] — ^An ancient presentment 
by the homage of a manor, in the form of a book, 
sot out the boundaries of the manor, A then gave 
in alphabetical order the names of the several 
parishes within it, A of the tenants resident in 
each parish, but this part of the presentment con- 
tained notliing as to boundaries. Two or three 
sheets at the concluding part of it, where the parish 
of Y. should have followed in order, had been cut 
off, but it did not appear under what circumstances. 
In an action involving a question os to the boundary 
of th() manor, where it was admitted that the manor 
A Y, w<ir'e conterminous in the direction of the 


1. Girard.] — The (lacstioii of a the boundary. In 1863, the Hamo & the result was rightly received.— 
disputed boundary between occupanta boundary was disputed by the saine Robkhtoon r* (1865), 4 

of Crown lauds was referred in 1841 to parties : — JleUl .* ovidouco of reference N. 8. W. d. C. K. 2o0.—— AUS. 

tbc Coii\r. of Crown lands ; he Used 
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Ixfcm in quo :-^Held : the presentment was 
admissible os evidence of the reputed boundary, 
for the document, although mutilated, was perfect 
in that part of it which related to the subject of 
the boundary. — Evans v. Kees (1830), 10 Ad. & El. 
161 ; 2 Per. & Dav. 626 ; 113 E. R. 68. 

Anmiialwna : — llexitd. Wcninan v. Mackenzie (1855), 5 
E. & B. 417 ; Andrew v. (1S02). 12 C. B. N. S. 514. 


Sect. 5. PRIVATE DOCUMENTS. 

391. Survey — Public sale of lands.] — In 1640, 
church lands were exposed for sale, & a sui*vey 
taken. The lands were found to be the inheritance 
of tlie church of St. Paul’s & as sucli sold for 
£9,600 Ac enjoyed by the purchasers till the restora- 
tion. On the survey being olTered in evidence in 
proceedings in 1684, the reading of it was opposed 
because it had not any authority to warrant it : — 
Held : it was admissible in evidence. — Ivy’s 
(Lady) Trial, Mossam r. Ivy (1684), 10 State Tr. 
565. 

Anvotation : — Mentd. Durby v. Ousclcy (1850), 2 Jui*. N. S. 

392. Private lands.] — The (piestion in 
cject-m(?nt being parcel or not pa.rc(*l, a survey was 
olTen^d ill evidence on pltf.’s side, which was 
taken by one under whom the lessor claimed, 
wherein the lands in question wei*c included : — 
Held : being an act to which the defts. were not 
privy, Ac consequently not bound, Ac being danger- 
ous, & tending to encourage jieople to take more 
than their own into a surviiy, it should be i*c\jectcd. 
—Anon. (1718), 1 Stra. 05 ; 03 E. R. 407, N. P. 

393 . Manor,] — An old surv(;y of two 

manoi’s is good evidence of the boundaries of each 
inlcr sCf if both manors belonged, at the time wlien 
the survey was taken, to the poison who took it, 
ollHU’wiso it is not. — RianfJMAN r. .Tpjnninos 
( 1600), 1 Ld. Raym. 734 ; 01 E. R. 1300. 

394. ,] — An ancient survey of a 

manor made before eomrs. appointed by the lord 
of tlie manor, A: a jury of the tenants of the manor ; 
— Held : admissibhi as evidenec to show the 
boundaries of the manor. — T alhot v, Lewis 
(1831), () (’. Ac P. 603, N. P. ; siUisequcnt proceed- 
imjs, 1 Cr. M. A: R. 405. 

Aiinotntiun : ■Refd. Urcaac v. Barrett (1835), 5 Tyr. 458. 

395. .] — A survey of a manor is 

admissible though not conclusive evidence as to 
the rights of poisons liaving an interest therein. — 
Rlandy-.Ienkins V, Dunkaven (Kahl) (1898), 
62 .7. P. ()61 ; tixdjsequcul ])rocccdiHfjs, [1800] 2 Ch. 
121, O. A. 

AvnotatUm : — Refd. Evana v. Merthyr Tydvil U. D. C. (18U8), 

7U L. T. 578. 

396. Lordship.] — Defts. for the purpose 

of proving that the Plas Each was parcel of tlic 
lordsliip of D., timdored in evidence a survey, 
which ran thus : “ I^ordslup of 1). Survey taken 
in the reign of Queen ]<3izab(ith, lUh. The pre- 
sentment of the jury of survi'y for town lands 
within the Comot of K.” Then follow(‘d a state- 
ment that David ap John ap David occupied 


certain parcels of land in K., Ac amongst them 
“ Place Baghe,” Ac in the margin were the words 

Examined with demise. Acres 112. £1 3a 4d.” 
Defts, also put in evidence certain ministers* 
accounts taken in 30 Eliz. relating to a messuage 
in the tenure of David ap .Tolm ap David, situate 
in K. In the margin were the words, “ Note, 
this is Os. 6d. rent in the old survey in my I^i*d L.’s 
time ** : — Held ; the survey being a private one 
was not admissible for the purpose of proving that 
the lands in question were parcel of (he loi*dsliip 
of D. — Daniel v. Wilkin (1852), 7 Exch. 120 ; 21 
L, .T, Ex. 236 ; 155 E. R. 1016 ; subacquent pro- 
ceedingHy 8 Exch. 156. 

397. Notes of surveyor.] — Field-book 

entries made by a deceased surveyor for the pur- 
pose of a survey on which he was pix)fessionally 
employed : — Held : admissible in evidence as 
being made in the discharge of professiunal duty. — 
Metlor V, Watjvikslky, [1905] 2 Ch. 161; 74 
L. J. Ch. 475 ; 03 L. T. 571 ; 53 W. R. 581 ; 21 
T. L. R. 501 ; 49 Sol. .To. 5(i5, C, A. 

AnnotaiicniB : — Expld. AsKliclon-.Sinitli v. Owon (11)05), 75 

L. J. Ch. 181. Distd. Moi’cor v. Ilcnnc, [1905] 2 538. 

Consd. Ue Djiunbi (Sumatra) Unhber E«1/ati*s (1912), 107 

li. T. 031 . Mentd. EaKiwood v. Awlilen (1913), 83 L. J. Cb. 

26.3 ; Ncsbit w. Mablcthorpo, IT. P. C., |191S] 2 K. B. 1 ; 

Watebam v. East Africa J ’rotcctorate, 1 191 9 J A. C. 533. 

398. Private map — Agreeing with ancient pur- 
chase.] — ^An old map of lands along with tlie 
writings Ac agreeing with (he boundaries adjusted 
in an ancient purchase : — Held : admissible in 
evidence. — Vates v. II.vrris (1702), cited in 
1 Stra. at p. 05, n. ; 03 E. R. 407. 

399 . Parish boundaries.] — Applt,. ad- 

mitted to liave in his custody, a map or plan of 
(he consolidated parishes, which ajipeared, fi*om 
the date thereof, to have been made in 1648, Ac 
was entitled, “ An exact description of tlie parishes 
of B. W. A: B. N., in the county of N., s(*t(ing forth 
their joint Ac several lines of perambulation, with 
all the parcels of land as (.]i(‘y are now tlivided 
within the parish of B. W., Ac part of (4ie jiarcels 
of land Ijdng wdthin the paiish of B. N., ^ also 
some parcels of land lying in the adjoining parishes, 
measured, surveyed, A: delineated, at the appoint- 
ment of T. S., Esq., lord of (ho lordshiiis & manor 
of R, alias L., alias B. L. Ac P, Ball, lying within 
the said parishes, per J. K., philomathemat.” : — 
Held : the map was admissible in evidence. — 
Wilkinson r. Ali.ott (1777), 3 Bro. Pari. Cas. 
684 ; 1 E. R. 1575, IT. L. 

Annotations Consd. A.-CL t<) Prlime of Wales t\ St. Aiibyu 

(1811), Wight, 167. Mentd. Atkins r. Hatton (1791), 2 

Anst. 386; Wynn v. Sinythios (1815), 1 Mai’s)]. 547 ; 

Godfrey v. Little (1829), 1 lliiss. & M. 59. 

400 . Made when owner’s title to whole 

undisputed.] — In ejectmerd., a map of properi j^ is 
receivable in evidence, only when it is undispuliod 
(hat, at tlie time the mail was made, Uie property 
belonged to the pei*soii from whom both parties 
claim. — Doe d. ILuoues v, Lakin (1830), 7 C. A: P. 
481, N. P. 

401. From bishop’s registry.] — In an 

action for breaking flood-gates, deft, justified its 
the lessee of a mill, which lie held of the Bishop 
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398 1. Private mop ,] — A map pro- 
duced from the custody of the son of 
the original owner of projicrty & sworn 
to bo the map upfui wliieh tlie lainl was 
originally sold was held admissible. — 
Van Evkay v. Buakk (1S60), 9 C. P. 
478.— CAN. 


m. Private plan.] —In a dispute os to 
marches between two landowners, 
whose lands had at one time formed 
parts of the same bai’ouy, pursuer 
iondorod as evidence an old plan. 


It liad been found in the possossion of a 
third norsoii, owner of another part of 
the original baremy. It was not known 
on w’hose instructions or for what 
purpose the plan luul been made. It 
had at one time passed with the 
titles of defendci’s' predecessors : — 
Held: competent evidence. — Bicio v, 
Haldank’s Tuustkk (1891), IS 
R. ((^t. of Soss.) 744 ; 28 8c. L. B. 511. 
—SCOT. 

n. — Preserved for lono time in 
charter chest ,] — lu a quosLiou of dis- 


puted boundaries, pursuer tendered in 
evidence an old plan of his estate 
which had been jireserved in his charter 
chest for many years, but the origin of 
whi(!h was unknown : — Held : without 
deciding wiieilier the plan should have 
been excluded or not, it diil not, in the 
eiroumstanccs, furnisli evidcnC/C of 
any kind ; such anonjnnous plan or 
plans i)rodured ex p, are priind facie not 
cvhlonce. — P lace r. Brkadalbane 
(Earl) (1874), 1 R. (Ct. of Sess.) 1202. 
—SCOT. 
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6.1 


of W. Deft, proposed to put in an old map of 
the place in question brought fi’om the Bishop of 
W.*s registry : — Hdd : the map was not ad- 
missible in evidence. — Wakeman v. West (1836), 
7 C. & P. 479, N. P. 

402. Map of county — ^Republished.] — In order 
to show that a house was situated in the couni y of 
N. pltf. tendered in evidence a map printed on 
paper fj'om an engraved copper plate, having on 
the face of it these words : “A new map of the 
county of S., taken from the original map pub- 
lished by .T. K. in 1736, who took nn accurate 
survey of the whole county, now roptihlishcd, with 
corrections & additions by J. & W. K., sons of the 
author, 1766, & engraved by J. K.*’ The map 
was produced by a witness, who was a magistrate 
of tlie two counties, N. & S, lie had bought it 
twelve years before tlie trial : — Held : the map 
was not admissible in evidence. — Hammond v. 
Bkadstuket (1S51), 10 PIxch. 390: 23 L. .1. Ex. 
332 ; 23 L. T. O. 8. 271 ; 2 W. K. 625 ; 2 0. L. R. 
1195, Ex. Ch. 

Anvntaiifms : — Consd. Coleman r. Klrlcaldy, [J882I W. N. 
HKi. Expld. It. r. Berprer, [1891] 1 Q. B. 823. Consd. 
A.-G. r. Horner, (1913] 2 Cb. 140. Reid. Eowke r. 
Berlujrton, I19J4J 2 Ch. 30S. 

403. County history — Boundary of manor.] — 

The manors of It. S , the parishes of C. & &; 

the counties of B. & O., were coterminous : — Held : 
in an action in wliich the boundaries of the two 
inanoi*s came in question, a county history of the 
county of B., which stated the boundaries of the 
counties at t his si)ot, was not receivable in evidence. 
— Evans i\ Cietting (1831), 0 0. & P. 586, N. P. 
Annotfdivn : — Refd. Fowke v. Berinjftoa, 11914] 2 CJli. 308. 

404. Boundary of parish.] — Qu. : whether 


406. Corporation Assembly book.**]— Pltf. 

tendered in evidence an “Assembly Book/* 
belonging to a corpn., dated 1676, & containing 
entries of the rente due to the corpn. from its 
various tenants, among which were entries of 
rente paid in respect of a fishery :—frcW : the 
book was admissible as on ancient document 
showing the exercise of acte of owner3hip. — 
MALCOiiMSON V , O’Dea (1863), 10 H. L. Cas. 593 ; 
9 L. T. 93 ; 27 J. P. 820 ; 9 dur. N. S. 1135 ; 12 
W. B. 178 ; 11 E. B. 1155, H. L. 

AnnoUttums .•‘—FoM, Blandy-JonkitiB i\ Dimravon, [1899 1 
2 Ch. m. Reid. Hairfi & Baxter t\ We^t (1893), 68 
L. T. 631. Mentd. Mills r. Colchoatcr Corpn. (1867), 38 
L. J. C. P. 210; Kawfitorno r. .Bimkhonse (1867), 17 
L. T. 441 ; Murphy v. Ryan (1868), 16 W. K. 678 ; (Carlisle 
Corpn. r. Graham (1869). L. B. 4 Exclu 361 ; Edgar v, 
English Fisheries (1870), 23 L. T. 732 : Johnson r. Barnes 
(3872). L. R. 7 C. P. 692; lie Walton -cum- W?nlcy 
Manor, Ex p. Tomlino (1873), 28 L. T. 12; Bristow v. 



Moraut’a History of Essex is admissible evidence 
to prove that Gr<‘at & Little Ooggeshall are one 
pansh. — W^HiTE & Jackson v. Beard (1810), 
2 Cuii. 180. 

AniwUdiims : — Mentd. Bamsbottom v. Duckworth (1847), 1 
Kxch. 600; H. v. Byrom (1818), 12 Q. B. 321 ; H. r. 
WilkiiiHon (1848). 12 J. V. 360 ; B, i\ Crook (I8.'i7), 21 
J. P. 627 ; AsUTlcy v. Adams (1871), L. R. 3 A. & E. 361. 

405. Bill & answer In Chancery.] — A grant of 
a several fi slier y laid been made by the Cixiwn to a 
corpn. There was a dispute as to the limits of the 
fishery. In an action against alleged trespassei*s, 
pltf., the lessee of tlie corpn., tendered in evidence 
the bill k answer in Ch. in a suit instituted a great 
many yeai-s before, by another grantee of the 
Crown against the corpn., & in wliich the limits 
of the alleged fishery were described ; — Held : as 
part of the liisloi’y of the fishery & of the claims 
made to it, th(i bill & answer wore admissible in 
evidence. — M alcolmson v. 0’D75A (1863), 10 

H. L. Cas. 593 ; 0 L. T. 93 ; 27 J. P. 820 ; 9 
Jur. N. 8. 1135 ; 12 W. B. 178 ; 11 E. B. 1155, 
H. L. 

AnnolaiioHH Qoia^, Bristow r. Comik‘nn (1878), 3 App. 
(JoH. 64 1. Apld. BUiudy -Jenkins r. Dimravcu, [1899] 

2 Vh. 121. Refd. Uaigh & Baxter v. West (1893), 68 
L. T. 631. Mentd. Mills v. ColchoBtcr Corpn. (1867), 36 
L, J. C. P. 210 ; RawBtorne v. BackliouHc (1867), 17 L. T. 
441 ; Mundiy i’. Ryan (1868), 16 W. R. 678 ; (.’arlisle 
(■orpn. r. (iraham (1869), L. R. 4 Kxch. 361 ; Edgar v. 
English FlHhcriCH (1870), 23 L. T. 732 ; JohriHon v. Burner 
(1872), L. R. 7 C. P. 692 ; lie Walton -cum -TrJmiey Manor, 
Ex p. Tomllne (1873), 28 L. T. 12 ; Goodman v. KaJtush 
Corpn. (1882), 7 App. Oh. 033 ; Neill v. Devonshire (1882), 

8 App. Cas. 136; Smith v. Andrews, [1891] 2 Ch. 678 ; 
IBjigeraUl v. Firbank, [1897] 2 Ch. 96; HanbniT v. 
Jenkins, 11901] 2 Ch. 401 ; A.-O. for British Columbia r. 
A.-G. for Canada, [1914] A. C. 163. 


678 ; Fitzgerald v. l^rbank, [1897] 2 Ch. 96 ; Hanbiiry v, 

Jenkins, [1901] 2 Ch, 401 ; A,-G. for British Columbia v. 

A.-(k for Canada, [1914] A. C. 153. 

407. Expired lease & counterpart.] — Expired 
leases & counterparts of expired leases, though 
cancelled, are admissible in evidence upon a 
question of boundary. — Piaxton v. Dare (1829), 
10 B. & C. 17 ; 5 Man. & By. K. B. 1 ; 8 
L. J. O. S. K. B. 98 ; 109 E. R. 357. 

AnnoUditniH : — Refd. Hall x\ Ball (1841), 3 Man. & G. 242. 

Mentd. Doe d. .Shrewsbury v. Keeling (1848), 11 Q. B. 

884 ; Mercer r. Dcimc (190.5), 74 L. J. Ch. 723. 

408. Agreement for lease — Private lands.] — 

By a memorandum between A. & B., it was agrec'd 
that a question of boundary should be referred to 
some indifferent surveyor residing at a distance. 
By a further memorandum written on the same 
paper, at a subsequent day, it was agreed that the 
question should be sot/tl(‘d by C. The lessees of 
A. & B. were not parties to the agreement ; — Held : 
the agreement was evidence lov the iess(‘c of A. 
against the lessee of B., after proof that the lesscio 
of B. had applied to A. for a lease of the spot in 
dispute, in ca.se the decision should bo against B., 
& that he was present when the boundaj’y w’i\s 
staked out by the referee. — Taylor Parry 

(1810), 1 Man. & G. 604 ; 1 Scott, N. B. 576 ; 

9 L. J. G. P. 298 ; 4 Jur. 967 ; 133 E. B. 474. 
AnnotatUms : — Distd. Huninhrcy r. Nowlaml (1862), 15 
Moo. P. C. (J. 343. Mentd, FiMlmiongci*H (’o. r. DimHdnlo 
(1852), 22 L. J. C, 1\ 44 ; Holmcw v, l^owcll (1856), 8 
Dc G. M. & G. 672. 

409. Recital In agreement — Parish boundary.] — 

By a rate for tlie ndief of the poor of t he parish of 
T. applt. w as rat ed as ilic occupier of the N. estat-c. 
From the y(jar 1698, up to the time the rate 4vas 
made, N. had maintained its owm poor, <fc had never 
been charged with the supjiort of the poor of any 
other i)lace. On Apr. 1, 1858, an agreement re- 
lating to the N. estate was found by P, among the 
title-deeds of a large estate in the parisli of T. t)f 
which he was owner. The agi’ccment purported 
to have been, made in 1698, between a former 
owner of the N. estate & certain i)arishionei*s & 
ownei’s of land in T. parish, & it was thereby 
agj'ced that, notwithstanding the N. estate wa.s 
lying 4te being in T. paiish, it should be in no 4vay 
liable to maintain & keep, or be at any chargeji for 
maintaining any poor that should at any time bo 
in any other port of T. parish, but only such as 
shoidd come from the N. estate. It w^as sealed by 
the owner of the e.state : — Held : this was an 
instrument wliich might reasonably be expected 


o. Jiedtal in mortgage — Description 
of bouTuiary.y—Vltt, sued in 1893 to 
recover poshchhIoh of land. Deft«. 
deiiiod pltf.’H iitlo. Pltf. tendered in 
evidence a mtge. of adjacent loud 


executed in 1877, which set forth the 
houndarles of the land coniprised in the 
mtgo., &; OH one of such bouiidarlcH 
referred to the land in quebtion as then 


belonging to pltf : — Held : the state - 
mont in the deed was adniissible. — 
NiNOAWAt?. Bhakmaita (1897), L L. R. 
23 Bom. 63.—IND. 
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to be found among the title deeds of a large estate 
in the parish, & was admissible in evidence to 
show that the N. estate was part of T. parish. — 
R. V, Mytton (1860), 2 E. E. 667 ; 121 B, R. 
209 ; fitih nom, Mytton v, Thornbury (CJhurch- 
WAROENs Sc Overseers), 29 L. J. M. 0. 109 ; 2 
L. T. 12 ; 24 J. P. 180 ; 6 Jur. N. S. 341 ; 8 W. R. 
275. 

410. Inscription on boundary wall.] — ^Where 
there is on the face of a boundc^ wall of a house 
an inscription, stating that it is the property of 
another person, the vendor of the house cannot, in 
the absence for more than twenty years of any 
acts of ownership by the person so stated to be the 
owner of the wall, rely upon adverse possession as 
giving him a title to the wall. — ^Philtjpson v. 
Gibbon (1871), 6 Ch. App. 428 ; 40 L. J. Ch. 406 ; 
24 L. T. 002 ; 35 J. P. 676 ; 19 W. R. 661, L. JJ. 
Annotation : — Mentd. Union Lighterage Co. v. London 

Oraving Dock Co., [1902] 2 Oh. 557. 

411. Particulars of sale at auction.] — con- 
voyanco of a right of several fishery by the owner 
to a purciiaser did not in express terms include 
the bod of the river. The particulars of sale at 
the auction at which the purchaser bought, stated, 
that the sale did not include the ownership of the 
bed of the river : — Held : these pax'ticulai's were 
admissible evidence to rebut the presumption that 
the bed of the river was intended to pass with the 
grant of the fishery. — E ohoyd v. Coulthari), 
[18971 2 Ch. 551 ; 66 L. J. Oh. 751 ; 77 L. T. 357 ; 
61 .1. P. 791 ; 46 W. II. 119 ; affd., [1898] 2 Ch. 
358, C. A. 

Annotations: — Mentd. Hanbury r. Jenkins, [1901] 2 Ch. 
401 ; Hough v. Clark & Hall (1907), 23 T. L. 11. 082. 

412. Agreement to stay proceedings for trespass 
on land In dispute—Whether private land or 
common.] — In an action brought to detcrnunc the 
title to certain land, jiltf. tendered in evidence an 
ancient document coming from the proper custody 
which purported to be signed by M., a tenant of 
a pifidoce-ssor in title of deft., & which stated that 
J a predecessor in title of pltf., had been persuaded 
to stop all proceedings at law tliat he then had 
against M. for wilfully & without leave bringing 
his sheep & cattle on to J.’s freehold land therein 
sijecifled, which was assumed to be part of the land 
in dispute, for which ivilful trespass M. bound 
himself to pay costs, & that he would for the 
future keep his own & other people’s sheep & cattle 
from trespassing on the land to the utmost of his 
power: — Held: the document was admissible in 
evidence, iiot as an admission by the tenant as to 
title, in which case it would not be evidence against 
the landlord , but as evidence of an act of ownersliip 
by a pi^edecessor in title of pltf.---BiANDY-.TENKiNs 
V. Dunraven (Earl), [1899] 2 Ch. 121 ; 68 L. .7. Ch. 
689 ; 81 L. T. 209 ; 43 Sol. Jo. 656, C. A. 

Annotation : -Heatd. Evans v. Merthyr Tydvll U. H. C. 

(1898), 79 L. T. 578. 

ScCi generally y Deeds & Other Instruments. 


Sect. 0. —PERAMBULATIONS. 

413. Right of perambulation — ^Removal of ob- 
structlonsij — ^Parishioners cannot allege a right by 
prescription to abate nuisances S: obstructions to 
their perambulation in Rogation- Week. — Goodday 
V. Miohell (1595), Cro. Eliz. 441 ; Owen, 71 : 
78 E. R. 681 . 

Annotatima : — Ezpld. Taylor r. Dovey (1837), 7 Ad. & El. 
409. In Goodday v. Michell the Jnstifloation foiled, but 
the defect was in the mode of pleading, for deft.*s 
right was thought to be placed on prescription, & not on 
oustiom, &, besides, the bar did not embrace all the tres- 
passes laid in the declaration (Loiu> Denman, (J.J.). 

J. — VOL. VII. 


S£1 

Mentd. George d. Thombuiy v. (1764), Amb. 637 » 

Brocklebank v. Thompson, [1903] 2 Ch. 344. 

414. Evidence of.] — Evidence of a cus- 

tom to ppambulate the boundaries of a parish is 
not sufficient to support the allegation in the pleas 
of a right to perambulate the boundaries of the 
liberty. — Grant v. Kearney (1823), 12 Price, 
773 ; 147 E. R. 798. 

415. When admissible — Notice to other party 
— Boundaries of parishes.] — There was a common 
on which the inliabiiants of the parish of A. &r B. 
had, from time immemorial, intercommoned ; 
those of B. had always repaired part of a road 
across it. Under an Act of Parliament to inclose 
the lands in A., F., a part of the common, was set 
olT for the inhabitants of B. which under an Act 
to inclose the lands in B. was allotted amongst 
them. The church-rates, poor-rates, & land Uix 
for F. after the inclosure were paid by the inhabi- 
tants of B. A question arose, whether F. was not 
within the parish of A., because by reputation the 
whole of the common had been considered as being 
in A., ^ its inliabitants had in their perambulations, 
taken it in a.s belon^ng to them. I7io jury having 
found that F. was in the parish of B. : — Held : a 
new trial must be refused, perambulations being 
no evidence, unless the adjoining parisli had 
notice of them. — Warren v. Shuttleworth 
(1823), 1 L. J. O. S. K. B. 214. 

416 . Boundaries of waste of manor.] 

— On the question whether certain land be part of 
plif.’s estate, or waste of the manor, a perambula- 
tion of such manor, by the lord, including the land 
in question, is evidence, as showing an assertion 
of ownership by the lord, though it be not proved 
that any person on behalf of pltf. was present 
at the perambulation, or knew of it. — Woolway 
V. Rowe (1834), 1 Ad. & El. 114 ; 3 Nev. & M. K. B. 
849 ; 3 L. J. K. B. 121 ; 110 E. R. 1151. 

Annotations: — Mentd. Doc d. Daniel v, ("oiilthred (1837), 

7 Ad. & El. 235 ; Doe d. RowlaudHou v. Wainwright 
(1838), 8 Ad. & El. 091 ; PbilUpsi;. Cole (1839), 10 Ad. &K1. 
106 ; Triinlestowii t\ Kemmis [1843), 9 Cl. & Fin. 740 ; 
Papendick v. Bridgwater (1855), 5 E, & B. 166 ; lie 
Holland, Gregg v. Holland, [1902] 2 Ch. 360, 

417. Boundaries of hundred or manor.] — 

A perambulation of a hundred is not usual ; but 
there is no reason why a hundred, as well as a 
parish or a manor, should not thus have its bounds 
ascertained (Cozens-Hardy, M.R.). — Chester- 
PIEI.D (iiORD) V. Harris, [1908] 2 Ch. 397 ; 77 
L. J. Ch. 688 ; 99 L. T. 558 ; 24 T. L, R. 763 ; 52 
Sol. Jo. 639, C. A. ; affd. sub nom. Harris v. 
Chesterfield (Earl), [1911] A. C. 623, H. L. 

Annotations : — Mentd. Malvern Hills ConservatorH v. Whit- 
more (1909), 100 L. T, 841 ; Staffordslilro & Worcestor- 
shiro Canal Navigation r. Bradley. [1912] 1 Ch. 91 ; A.-G. 

V. Homer, [1913] 2 Ch. 140. 

418. Proof of course of perambulation — Entries 
in parish books.] — T*lea, to trespass for bieaking & 
entering pKf.’s dwelling-house, that the house was 
in the parish of B. in which ihei-e was an im- 
memorial custom for all the parisliioners to go 
through the house, upon their perambulations of 
the parish boundaries, on tne Thursday in 
Rogation- Week, every third year; & -justification 
under the custom. Issue being jouied on a traverse 
of the custom, & a verdict found fordefts. : — Held : 

(1) it could not be assumed, on this plea, that the 
house stood on the boundary, Sc the ciptom was 
bad, as pleaded ; (2) entries in the parish books, 
recording the fact that the perambulations had 
taken a particular line, would not be evidence 
upon such an issue. — Tayi.or v. Devey (1837), 

7 Ad. Sc El. 409 ; 2 Nov. & P. K. B. 469 ; Will. 
Woll. & Dav. 646 ; 7 L. J. M. C. 11 ; 1 J. P. 343 ; 

1 Jut. 892 ; 112 B. R. 624. 


Y 



Boundaries, Fences and Party- Walls. 


Sbct. 7.— other acts OF OWNERSHIP. 

419. Admissibility of evidenoe — ^Land within 
same manor — Strip of land by highway.] — Where 
the question was, whether a slip of land between 
some old enclosures & the highway, vested in the 
lord of the manor or the owner of the adjoining 
freehold : — Held : evidence might be received of 
acts of ownership by the lord of the manor on 
similar slips of land not adjoining his own h^eehold, 
in various parts of the manor. — Dob d, Babrett 
V. Kemp (1831), 7 Bing. 332 ; 6 Moo. & P. 173 ; 
9 L. J. O. S. C. P. 102 ; 131 E. R. 128 ; avbaequent 
proceedinfja (1835), 2 Bing. N. 0. 102, Ex. Ch. 

Annotations : — Consd. JoneH v. WillianiH (1837), 2 M. & W. 

326; Loeke 17. Portamouth Corpn. (1912), 107 L. T. 260. 

Ilm. Briflco V, Lomax (1838), 3 Nov. & P. K. B. 308 ; 

TutlU 17. West Ham L. B. of Health (1873), L. H. 8 C. P. 

447 ; tJnivors»ity College, Oxford v. Oxford Corpn. (1904), 

20 T. L. R. 637. Mentd. Hardcastle r. Dennison (1861), 

10 C. B. N. 8. 806 ; Lcoke v. Portsmouth Corpn. (1912), 

100 L. T. 627. 

420. ”.] — conveyance by the 
lord of part of the desmesno of the manor described 
the land as “ All that piece or parcel of meadow 
gi'ound commonly called or known by the name 
or description of Chamberlain’s Field, containing 
by estimation 3 a. 3 r. 35 p., be the same more or 
less, & abutting towards the west on H. Lane.” 
The deed also contained the general words, — 
“ Together with all ways, etc., & appurtenances 
to the said messuage, etc., lands, etc., belonging, 
or therewith used, possessed, occupied or enjoyed, 
or accepted, reputed, taken, or known as part, 

E arcel, or member thereof, or as appurtenant or 
elonging thereto.” — Upon a special case, in 
which it was provided that the ct. should be at 
liberty to draw inferences as a jury, it appeared 
that the grantee of Chamberlain’s Meld & those 
claiming under him had for sixty years used a 
small strip of land lying between the field H. 
Lane as a place of deposit for manure, that about 
the year 1841, the present owner cut & converted 
to his own use a tree which grew thereon, & that 
in 1843 he inclosed the strip. There was evidence 
that the lord of the manor had botli before & since 
the date of the conveyance exercised various acts 
of ownership over other similar strips of land by 
the roadside, in other parts of the manor, the 
nearest of which was about three quarters of a 
mile distant from the spot in question: — Held: 
assumii^ the language of the deed to be doubtful 
or ambiguous, the evidence of user by the grantee 
and those claiming under him was sufficient to 
outweigh the presumption in favour of the lord 
arising from the acts of ownership by him on 
other parts of the waste of the manor similarly 
situated. — S impson v. Dendy (I860), 8 C. B, N. S. 
433 ; 6 Jur. N. S. 1197 ; 141 E. K. 1233 ; affd, 
(1861), 9 W. B. 743, Ex. Ch. 

Anrwtations Beld. Berridge v. Ward (J861), 10 C. B. N. 8. 
400. Mentd. Tidswell v. vVhitwort.h (1867), L. R. 2 (-. V. 
326 ; C*. L. Ry. Co. v. City of London Land Tax Conn’s., 
11011] 2 Ch. 467. 

421. — ; — .] — The lords of the 

manor of C. claimed as waste of their manor two 
strips alongside a public highway as against defts., . 
adjoining owners. The land in dispute with 
other adjoining strips on the south was bounded 
on the side away from the road by a ditch & hedge. 
Pltfs. proved customary grants & admissions by 
the lords over a strip of land on the same side of 
the road & to the north of that in dispute as part 
of their manor, enfranchisement of land separated 
by one field from the other side of the road to the 


east of the land in dispute ; also that a strip of 
land contiguous to that l^d on the south 
bordering the road had been waste of the manor. 
They further tendered evidenoe of persons who 
stated that they had been told that the strips in 
dispute were waste within the manor, & also a 
map publicly used which they alleged tended to 
prove the manor boimdailes : — Held : (1) although 
Itfs. had proved physical similarity in character 
etween the land m dispute & the strips to the 
north & south of it, acts of ownership over such 
strips were not admissible as evidence of owner- 
ship of the land in dispute as referring to one close 
or parcel of land ; (2) in order to make such 

evidence applicable it was also necessary for pltfs. 
to prove that the land in dispute was within the 
manor of C ; (3) the evidence tendered for that 
purpose was not evidence of reputation at all, 
but only the expression of opinion, & the action 
must be dismissed. — Leekb v, Portsmouth 
Corpn. (1912), 107 L. T. 260 ; 66 Sol. Jo. 705 ; 
76 J. P. Jo. 340. 

422. Strip of land by river.] — W. 

was lord of a manor abutting on a river, & bounded 
by the medium filum. V. was owner of a freehold 
orchard within the manor, having a fence parallel 
to the river, & between the fence & the river was a 
strip of land. W. brought an action of trespass 
against V. for acts done on the strip, & gave in 
evidence acts of ownership, V. wso gave in 
evidence acts of ownership, & tendered evidence 
that a similar strip, being a continuation of V.’s 
strip, belonged to the owner of the freehold next 
to V.’s, & further down the river, both being also 
within the same manor ; — Held : the evidence was 
admissible, though of little weight. — Vaughan v, 
De Wynton (1867), 17 L. T. 30 ; 32 J. P. 38 ; 
15 W. R. 1145. 

Annotation: — Re!d. Locke v. Portsmouth Corpn. (1912), 

106 L. T. 627. 

423. Acts outside boundary.] — ^Although 

acts done upon parts of a district of land may be 
evidence of possession of the whole, yet as regards 
lands within a disput-ed boundary acts of ownership 
by either party outside the boundary are no evidence 
of title to the lands within it. - -Clark v, Elphin- 
STONB (1880), 6 App. Cas. 164 ; 50 L. J. P. C. 22, P. C. 

424. Effect of acts of ownership — Unascertained 
boundary.] — To pi-ove a right to the soil, acts of 
ownership exercised by one party, are conclusive 
evidence against a supposed title, from boundaries 
which have never been ascertained. — C urzon v, 
Lomax (1803), 5 Esp, 60, N. P. 

Annotation : — ]|^id. Doe d. Molesworth v. Sleeman (1846), 9 

Q. B. 298 

425. Unenclosed adjacent commons.] — 

Where pltf. being possessed of house & land in 
E. had for 60 years exercised rights of common 
in W., but it appeared that this was done near 
the boundar/ of the two commons of W. & E., 
which lay open & uninclosed adjacent to each 
other ; & it also appeared that the parties did not, 
at the time, know the exact boundary, & pltf. had 
on a previous inclosure of the E. common obtained 
an allotment there in respect of his estate ; — Held : 
it was for the jury to say, whether the evidence 
was referable to an exercise of the right in E. dc 
a mistake of the boundary, or to an exercise of the 
right in W. — Hetherington v. Vane (1821), 4 
B. & Aid. 428 ; 106 E. R. 993. 

Annotation Consd. Leetor v. Kemp (1824), 9 Moore, O. P. 85. 

426. Doubtful boundary — Occupation for 

more than 20 years.] — In ejectment between the 


PART IV. SECT, 7. 

426 i. Effect of acts of ownership — 
Disputed lt*mndaru — Planting of sur^ 


veyor*8 posts .] — Where the boundary Is 
disputed the planting of surveyor’s 
posts in land does not oonstltuto 
possession. — L ed yard i7. Young (1914), 


7 O. W. N. 14a.--CAN. 

426 ii. Presumption of 

ownership.] — ^When a man Is found 



Paet IV.— Evidence op Boundaries. 


323 


purchasers of copyhold A leasehold properties 
adjoining, the question being as to the limits of 
the garden groimd of each, a portion of the garden 
of one having been thrown into the garden of the 
other forty years ago by the then common pro- 
prietor, A the boundary line being left doubtful 
on the plans : — ffeld : the fact that the piece in 
question had actually been occupied with the 
leasehold property for more than twenty years, 
was conclusive. — Tbab v. Tayloe (1859), 1 F. & F. 
480, N. P. 

See, further, Limitation of Actions. 


Sect. 8.— DISCOVERY, INSPECTION, AND 
INTERROGATORIES. 

427. General rule — By defendant — ^Lease — Con- 
tiguous lands.] — ^Plif.’s grandfather being seised 
of a moiety of ccitain lands, made a lease thereof 
to deft. *8 father for 3 lives, under a certain rent. 
The lands being contiguous, A adjoining to other 
lands of deft., could not be known, for the fences 
had been thrown down, A the boundaries destroyed. 
Pltf. exhibited a bill to have a discovery thereof. 
Deft, demurred, because pltf. had not sworn that 
the counterpaj t of the lease was lost : — Held : deft, 
must answer as to the boundaries. — Glynn v, 
ScAWEN (1675), Cas. temp. Finch, 239 ; 23 E. II. 
131. 

428. Mining rights.] — This was 

an action to restrain defts. from getting any coals 
or other materials in the mines under a farm com- 
prised in a lease granted by the Marquis of Bute 
to four pei'sons, named, now represented by pltfs., 
tile CO., A two trustees. The above farm was 
bounded by another farm, the property of Mrs. G. 
Botli were mountain farms, consisting partly of 
uninclosed lands. The boundary between the 
latter portions of the farms was indicated by 
boundary stones. The complaint of pltfs. was 
that in the coui’se of their workings they discovered 
that deft. co. had extended their workings beyond 
their boundary into the coal under pltfs.’ farm. 
Pltfs. had endeavoured to obtain production of 
deft, co.’s lease, so that they might discover what 
the pai’cels were A see the plans therein, but the 
applications were resisted on the ground that the 
action was one in respect of trespass, which defts. 
denied, but which, if established, there would be 
accounts A inquiries os to the coal alleged to have 
been got by defts. under pltfs.’ land : — Held : pltfs. 
were entitled to production A inspection of the 
lease so far as the parcels, whether in the recitals 
or the operative part, & the plans were concerned, 
but the other parts of the lease would be sealed up. 
— ^Wayne’s Merthyr Co. v, Powell’s Dypfryn 
Steam Coat. Co., [1880] W. N. 141. 

429. Deeds — Contiguous lands.] — 

A. having lands contiguous to B. brought bis bill, 
that B. may discover the boundaries of his estate, 
as they appeared by his deeds : — Held : B, was 
not obliged to make this discovery. — Hungerford 
V, Gokeing (1687), 2 Vem. 38 ; 23 E. B, 635. 

480. Lands of which Crown 

co-owner.] — Title-deeds referred to A paHially 
set out in an answer, without deft, by such answer 
objecting to the production of them, A which relate 
to a manor, in which the Crown is jointly interested 
with the party granting will be ordered to be 
produced. The same rule applies to title-deeds 
relating to the boundaries of estates belonging io 

oxeroislng. on both sldoa of a boundary 
lino, without objection, rights of 
ownership or incorporeal rights, & 
when it is not shown that there is any 


the Crown A deft. — A.-G. r. Lambe (1838), 8 
Y. & C. Ex. I«2 ; 8 L. J. Ex. Eq. 23 ; 2 Jiir. 698 : 
160 E. B. 666. 

Annotatum : — Mentd. Bmith v. Beaufort (1842), 1 Hare, 607. 

481. Manor lands.] — \N^ere 

the issue was whether certain lands formed part 
of a manor, pltf. alleg^ig the negative A deft, the 
affirmative, deft, admitted the possession of deeds 
relating to the matters in the bill, but denied they 
showed pltf.’s title ; — Held : as the parcels on 
boimdaries might establish pltf.’s case, he was 
entitled to production, sealing up the other parts. 
— Jenkins v. Busiiby (1866), 35 L, J. Ch. 400. 

Anwitaiion : — Befd. Bowicke v. Graham (1881), 7 Q. B. D. 

432. Parish rate & minute books — 

Parish boundary.] — Upon a bill of discovery in 
aid of an action to try whether pltf.’s house was 
within the limits of a certain parish, A liable to 
the parocliial rates, the ct. oi*dered defts., the 
parish officets, to produce for his inspection the 
rate-books, account-books, minute-books, orders, 
A other documents which related to the matter 
in question, & were admitted by their answer to 
bo in their possession. — Burrell v. Nicholson 
(1833), 1 My. A K. 680 ; 39 E. E. 838, 

Annolalions : — Consd. Combe v. City of Loudon (1840), 4 

Y 6c C. Ex. 139 ; Karp v, Lloyd (1867), 3 K. & J. 549. 
Mentd. Hmith v. Beaufort (1842), 1 Hare, 607. 

433. Documents — Nature of document 

misconceived.] — Although deft, to an action 
swears that certain documents, wliich are in his 
possession A are material to the matter in issue, 
foim A support his own title, A do not contain 
anvGiing which could foi*m or support pltf.’s cose 
or impeach the defence, the ct, will not act on such 
oath, at least in proceedings excepted by Ord. 62 
from the rules under Jud. Act, 1875 (c. 77), but 
will order such documents to be produced, if, from 
the whole of doft.’s answer or from the description 
of the documents given by deft., the ct. is reason- 
ably certain that deft, has erroneously represented 
or misconceived the nature of such documents. — 
A.-G. V. Emerson (1882). 10 Q. B. D. 191; 52 
L. J. Q. B. 67 ; 48 L. T. 18 ; 31 W. K. 191. G. A., 
subsequent proceedings (1887), 3 T. L. E. 851 ; 
11888),5 T.L. E. 109, C. A. ; [1891 ] A. C. 649, B. L. 
Annotations : — Coxud. Bulman Ik. Disou v. Young, Ehlers, 

& Commercial S.B. Co. (1883), 49 L. T. 738; Roberts r. 
Oppenheim (1884), 26 Ch. I). 724 ; Morris i\ Edwards 
(1890), 16 App. Cas. 309 ; Frankenstein v. Gavin’s Cycle 
nooning & Insce. Co., [1897] 2 Q. B. 62. Apld. A.-G. v. 
Newcastle-upon-Tyne Corpn., [1897] 2 (i. B. 384. Btfd. 
Budden v. Wilkinson, [18931 2 Q. B. 432 ; Milbank v. 
Milbank, [1900] 1 Ch. 376 ; British Assocn. of Glass Bottle 
Manufacturers r. Nettlefold, [1912] A. C. 709. Mentd. 
Yorkshire l*rovldeiit Life Assce. v. Gilbert & Hivington 
(1896), 14 R. 411 : A.-G. r. Newcastle-upon-Tyne Corpn., 
[1899] 2 g. B. 478. 

434. By plaintiff — ^Deeds — Compulsory pur- 

chase.] — Where lands had been taken by a co. 
under the compulsory clauses, A the owners by 
their bill sought the completion of the purchase 
by the co., for which they had given the notice, or 
the redelivery of the land, & defts. denied pltf.’s 
title to the land : — Held : defts. were entitled to 
see the pai*cels witli a view to an ascertainment of 
the boundaries, but not the operative parts of the 
deeds. — Lind v. Isle of Wight Ferry Co, (1860), 

2 L. T. 603 ; 8 W. E. 540. 

435. By both parties — Note of boundaries.] 

— On a bill to settle the boundaries of a manor : — 
Held : each party should give to the other a note 
of their boundaries, A it should be tried in a 
feigned issue. — Metcalfe p. Beckwith (1726), 2 


other owner of the soil, or that any cncroochmente of a wrong-door. — 

objeotion to the exercise of such rights Government v. R^ Kkhkn Sinoh 

was made during a long oourso of years, (1868), 9 W. K. 426. — IND. 
his aots cannot be treated as the 

y2 
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tjnspeciwn, and Interr ogatariea. 

P. Wms. 376 ; 2 Eq. Cae. Abr. 240, pi. 19 : 24 E. R. 
773. 

Annoiaiion : — Refd. Godfrey e. Littel (1829), 1 Hubs. & M. 69. 

4g0, j — On a bDl in equity to 

have a trial at law for the bounds of a manor, 
each side must ^ve notes of the bounds they 
claim ; & if the jury find bounds different from 
the notes given by either side, those different 
boundaries must be indorsed on the habeas corpm. 
— LeTITIEULLIER V. CA 8 TI.EMAIN (LoRD) U'726), 
Dick. 46 ; Cas. lemp. King 60 ; 2 Eq. Cas. Abr. 
161, pi. 12 ; 12 Vin. Abr. 267, pi. 20 ; 21 E. R. 
184, L. 0. 

Anrwtation : — Folld. Huffhea t;. Qramos (1726), cited in 
Cas. temp. King: at p. 61. 

437. By mortgagee — Unsettled part of estate.] 

— Where a mtge. has been made by the owner of 
an estate pai^tly settled, partly unsettled, & during 
the posse.ssion of that owner the bound^es have 
been confounded ; & if a person entitled under the 
settlement has filed a bill to compel the mtgee. to 
set out, not the title by which he claims, but tiie 
metes & bounds of the estate, subject to his mtge., 
such mtgee. cannot plead in bar to the discovery. 
— Strode v. Blackburne (1796), 3 Ves. 222 ; 
30 E. B. 970, L. C. 

Anfwtation : — Hentd. Ogllvic v. .Teaflreson (1860), 2 GifT. 
363 . 

438. Where defendant has caused confusion of 
boundaries.] — A bill charging, that defts. had got 
the title deeds, & mixed the boundaries, prayed a 
discovery, possession, & an account. A demurrer 
was allowed. — L oker v, Roijjs (1795), 3 Ves. 4 ; 
30 E. B. 863, L. C. 

Annotations : — Consd. A.-G. to Prince of “Wales r. St. Anbyn 
(1811), Wight. 167. Distd. Caton v. Coles (1866), L. R. 

1 Eq. 681. 

439. Forfeiture involved.] — ^A bill, by a 

lord of a manor, praying a discovery of the 
boundaries of copyholds, against a copyholder, & 
charging him with haying confounded the boun- 
daries, ought to waive the forfeiture. Even 
though the forfeiture be not waived, the copy- 
holder cannot, by demurrer, protect himself from 
answering those parts of the bill, wliich do not 
allege acts or circumstances tending to produce a 
forfeiture. — Durham (Bp.) v. Bippon (1825), 2 
Coop. iemp. Cott. 216 ; 4 L. J. O. S. Ch. 32 ; 47 
E. B. 1133. 

440. Gradual encroachment.] — A bill 

filed against a canal co. alleged that the co. had 
for several years been gradually encroaching upon 
the land of pltf. whose property adjoined the 
canal, & prayed for a commission to ascei*tain the 
boundaries ; — Held : the co. were bound to produce 
maps of the canal, ^ also leases of tlie adjoining 
lands, which pltf. alleged to comprise part of liis 

roperty, notwithstanding that the co. insisted 
y their answer that they related to their own 
title & not to the title of pltf. — Bute (Marquis) v. 
Glamorganshire Canal Co. (1845), 1 Ph. 681 ; 

16 L. J. Ch. 60 ; 6 L. T. O. S. 253 ; 9 Jur. 1063 ; 

41 E. B. 791, L.C. 

Annataiion: — ^Mentd. Lloyd v. Purvos (1858), 6 W. K. 421. 

441. Tenant. ]y-If a tenant hold lands 

of liis own together witli demised lands, it is his 
duty to keep the boundaries distinct, & if lie 
a.llow them to become confused, he is bound, if 
necessary, to produce liis own title deeds to eluci- 
date the matter. — Southwell (Chapter) v. Thomp- 
son (1837), 6 I.. J. Ch. 196. 

442. Lessee.] — Defti. had a freehold 

interest in certain premises & was also assignee 
of the lease of other adjoining premises, the 
reversion of which was in the lessor of pltf. Deft, 
for some time previous to, &; until the end of the 


AND Pabty- Walls. 

term, occupied the freehold & leasehold premises to** 
gether, &, as the lessor of pltf. stated, had obliterated 
the boundaries between them. On the expiration 
of the lease, the lessor of pltf. brought ejectment to 
recover a portion of the land which he claimed as 
parcel of the leasehold, & alleged that deft, claimed 
as his freehold ; & ho prayed to be permitted to 
inspect the lease, the assigniuent of the lease to 
deft., & the conveyance of the freehold to the 
latter, alleging that he believed that the parcels 
in the lease & in the conveyance of the freehold 
would help to make out his case : — Held : he was 
entitled to inspect the lease, if he had no counter- 
part-, & also the assignment but not the conveyance 
of the freehold, as that deed did not prove any 
part, of pltf. *8 title to the land he sought to recover. 
— Doe d. Avery v, liANGFoiiD (1852), Bail Ct. Cas. 
37 ; 21 L. J. Q. B. 217. 

Annotation: — Mentd. Price v. IlaiTison (1860), 6 Jur. N. S. 

1346. 

443. — ^At the expiration of a 

lease the reversioner found difficulty in identifying 
certain part of the property wliich had been gener- 
ally described in the original lease as “ seyen & a 
half acres of pasture or meadow land lying dis- 
persedly in the common fields at Walworth, 
commonly called Lock’s Fields.” The property 
had during the lease been imdcrlet & dealt with 
by instruments, some of which contained particular 
descriptions, which, as the reversioner contended 
would help him to identify the houses & lands now 
in deft.’s occupation ns his property, & he filed this 
bill for discovery of such under-leases & instru- 
ments ; — Held : pltf. was entitled to the dis- 
covery. — B rown v. Wales (1872), R. 16 Eq, 
142 ; 42 T.. .T. Ch. 45 ; 27 L. T. 410 ; 21 W. B. 157. 

Annotation: — Consd. Lyoll r. Kennedy (1883), 8 App. Cas. 

217. 

444. Inspection — Removal of obstruction — 
Common Law Procedure Act, 1854 (c. 126), s. 68.] 

— In an action by pltf. against deits., owners of 
an adjoining mine, pltf. having been allowed 
inspection of deft-.’s workings for the purpose of 
Heeing whether defts, had worked across their 
boundary & remov(;d his coal, found, at the 
boundary between pltf.’s & defts.’ minerals, a 
newly erected wall, which prevented him from 
seeing whether there was any encroacliment 
behind it. An application for leave to take down 
part of this wall having been rofused. pltf. obtained 
an order of a judge tWt he should be at liberty, 
so far as was necessary for the purpose of inspecting 
defts.’ mine at <fc behind the w’all, to make a drift- 
way tlu’ough the wall, upon certain terms therein 
stated, I’pon application to set aside the order : 
— Held : the cts. of common law had, as ancillary 
to tli(? power of inspection given by C. L. 1*. Act, 
J85 1, s. 58, the same power to remove obstiiictions, 
with a view to inspection, which was exercised by 
the cts. of equity, & the judge had jurisdiction to 
make the onler. — ^B ennett i\ Griffiths (1861), 

3 E. & E. 467 ; 30 L. J. Q. B. 98 ; 3 L. T. 745 ; 

7 Jur, N. S. 284 ; 9 W. R. 332 ; 121 E. R. 517. 

Annotation : — Refd. Perkins v. L. & N. W. Ry. Co. (1874), 1 
Ry. & Can. Tr. Cas. 327. 

445. Interrogatories — Commonable ^ rights.] — 

B. Sc N., two landowners in the parish of M., 
brought an action for a declaration that a piece 
of land formed part of M. Common, & to establish 
commonable rights thereover. N. sued as owner 
in fee of a beerhouse & three cottages, & pltfs. 
pleaded the exercise of the rights claimed from 
time immemorial. Deft, was the lord of an 
adjacent manor, & his defence was that the piece 
of land never formed part of M. Common, but 
was common land forming part of his own manor 
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that if pltfs. ever had any rights of common thereon 
such rights had been extinguished ; that some of 
the rights claimed could only be used in respect of 
ancient t»enements, & that the beerhouse Sc three 
cottages in respect of which N. sued had no land 
held therewith. After the defence had been de- 
livered deft, administered interrogatories to pltfs., 
asking in effect: — (1) how long pltfs. had been 
owners or occupiers of their properiies, & for what 
estates, what was the tenure thereof, & whether 
those lands were within the limits of any & what 
actual & reputed manors, & whether any such 

E remises were ancient messuages, & whether the 
eorhoiise & three cottages had any & what lands 
appurtenant thereto or held therewith ; (2) 

whether pltfs. or their predecessors in title, as 
proprietors or occupiers of any lands in M., or 
under an>^ other alleged title, had exercised the 
rights claimea upon any & what parts of M. 
Common, or upon any & what part of the piece of 
land in question ; (3) asking pltfs. to set forth 
particulars of their exercise of such rights, & whether 
they did so by any license or in consideration of 
any Sc what payment. Pltfs. objected to answer 
those interrogatories on the ground that they 
related exclusively to their own title & to the evi- 
denc(3 they should adduce at the hearing : — Held : 
(J ) pltf. N. must answer so much of the first 
interrogatory as asked whether tlie beerhouse Sc 
cottages had any lands appurtenant thereto or 
held therewith, because he had not pleaded that 


they had, & deft, had pleaded that they had not, 
but the rest of the interrogatories need not be 
answe^d, because they were in effect directed to 
the discovery of the evidence by which pltfs. 
intended to prove their case at the hearing ; (2) 
on appeal, the question being left to the Ct, of 
Appeal as arbitrators to settle what parts of the 
interrogatories should bo answered, pltfs. must 
answer further parts of them. — Bidder v. Bridges 
(1885), 29 Ch. D. 29 ; 54 L. .T. Oh. 798 ; 62 h. T. 
465 ; 33 W. B. 792, C. A, ; svbaequent proceedinga 
64 L. T. 529. 

446. Contiguous strips of land by highway.] 

—In an action to recover possession of two strips 
of land forming part of one continuous strip lying 
on one side of a road Sc alleged to be waste within 
phis.’ manor, pltfs. intimated that at the trial 
they intended to show acts of ownership by them 
oyer parts of the strip contiguous to Sc at greater 
distance from the parts of the strip in dispute in 
the action. They proposed to interrogate defts. 
as to facts concermng defts.* acquisition of other 
parts of the strip not in dispute lying between 
inclosures of defts. Sc the road : — Held : the in- 
terrogator!^ ought to be allowed, the answers to 
be admissible when pltfs. had established that 
they were the owners of the manor, Sc that the 
whole strip lay within the manor, & was of one 
continuous character.— Liceke v. Portsmouth 
C oRPN. (1912), 100 L. T. 027 ; 70 ,1. P. Jo. 159 ; 
aulmqimit prooeedinga 107 L. T. 200. 
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AcdAenU dm to Defeo 
five Construction 


Accidents to Workmen 


Building Leases 


. See Nboliobncb. 

Master & Ser 

VANT. 

Landlord 
Tenant. 


Building Regulations 


Building Schemes affect- 
ing User of Land 

London Building Acts . 


See MBTROPOLia; Public 
Health & 

Local Adminis- 
tration. 

n Bale of Land. 

„ Boundaries, 
Fences, & 

Party - Walls ; 
Metropolis. 


Part I. — Application of Terms. 


1. Who Is a ‘‘ builder ** — Person building for 
profit.] — A builder is a person who builds either 
on his own or another’s land for profit. — Re 
Neirincks, Ex p. Neirincks (1835),.! Deac. 78 ; 
2 Mont. Hi. A. 384 ; 4 L. J. Bey. 73, Ot. of R. 
AnnotaHons : — Coiisd. He Edwards, Kx p. Edwards (1840), 

9 L. J. Boy. 11 ; Stuart v, Slopor (1849), 3 E.Toh. 700, 

Refd. He Stewart, Ex p. Stewart (1849), 3 De Q. Sc Sm. 

557. Mentd. He Wright, Ex p. Brundrett (1837), 6 L. J. 

Bey. 29. 

2 . Bankruptcy law — Isolated transac- 

tion.] — ^A party, by profession a barrister, took 
a lease of three pieces of building ground, & at 
his own expense erected thereon upwards of two 
hundred houses, which he let as opportunity 
offered. Upon a trial at law, the jury found that 
he did not buy & sell building materials for profit, 
was not a builder, in the sense of being ready to 
build a house for any one who would give him an 
order, & meant to confine himself to the above- 
mentioned speculations, &; did not intend gener- 
ally to embark in other building speculaf ions : — 
Held : he was not a builder within the bkpey. 
law. — Re Stewart, Ex p. Stewart (1849), 3 
De a & Sm. 6.^>7 ; 18 L. J. Bey. 14 ; 13 L. T. O. S. 
300 ; 13 Jur. 581 ; 04 E. R. 004. 

3. S. P, Stuart v. Slopbr (1849), 3 Excii. 700 ; 


18 L. J. Ex. 321 ; 154 E. R. 1027 ; sub nom, 
Stewart v. Sloper, 13 L. T. O. S. 100. 

Annotations : — Oonid. He Fowler (1851), Fonbl. 201. Mentd. 
H. V. Amos (1851), 2 Den. 05. 

4 , Intention to repeat.] — 

When a ct. of bkpey. is considering whether bkpt. 
has “ omitted to keep such books of account as 
are usual & proper in the business carried on by 
him ” within Bkpey. Act, 1883 (c. 52), s. 28 (3) (a), 
pi-oof that he engaged in one or two building 
transactions is sufficient proof that he carried on 
the business of a builder, if it be shown that he 
intended the one or two transactions to be followed 
by similar transactions. — Re Drippin, Ex p. 
Board op Trade (1890), 60 L. J. Q, B, 235 ; 39 
W. R. 156 ; 7 T. L. R. 146 ; 8 Morr. 1, C. A. 
AnnMLion : — Mentd. A.-0. v. Plymouth Corpn. (1908), 99 
L. T. 793. 

See, further^ Bankruptcy & Insolvency, 
Vol. IV., pp. 18, 19, Nos. 84, 97, 101, 104-107. 

What is a ** building — Covenant against 
building — In lease.] — See Landlord & Tenant. 

On sale of land.] — See Sale op Ijand. 

What Is a building contract ” — ^Locomotives 
Act, 1898 (c. 29), s. 12 (1).] — See Highways, 
Streets, & Bridges. 


Part II. — The Contract. 


Sect. 1. —FORMATION. 

5. Contract by agent.] — M. being called abroad, 
requested G. to act for him in relation to the 
building of a house at W. Under this authority 
G., by an instrument under hand, appointed V. 


surveyor of the intended buildings with power to 
make contracts for work & materials. V. in 
pursuance of this power on behalf of M. contracted 
with workmen for the mason work, &; on this 
work these workmen duly entered : — Held : the 


PART I. 

a. Architect — Who may he regis- 
tered as — New Zealand Institute of 
Architects Act^ 1913, s. 8 (1) (^.1 — 
An apuct. who has the qualifications 

{ )re8criDed by the above Act has a 
egal right to be registered as a member 
or the institute, Sc the oouncil has no 
power to require as a condition of 
registration that ho sliall sign a 
declaration that he will not be in- 
terested or concerned in the profits 
of any building operations, or in the 
acceptance of any trade dlsoounts 
from any builder, merchant, or trades- 
man deming with materials for build- 
ing. A regulation made by the 
institute which seeks to impose the 
signing of such a declaration as a 
condition of membership, or which 
empowers the council to expel or 
suspend any member becoming so 
Interested or concerned, is ultra vires, 
since such a regulation is inconsistent 
with the rights Sc privileges which the 
Act confers. — Hamilton v. Gumming, 


[1919] N. Z. L. R. 131.~-N.Z. 

b. Person bond 

fide engaged as principal in pradice of 
architedure.] — Lbapicr v. New Zea- 
land INSTITUI’E OP ARCHITEOTS (1915), 
34 N. Z. L. U. 643.— N.Z. 

0. Foreign archited not 

registered — Right to prepare charge 
for pUms — Alberta Architects* Act, 1906, 
s. 18.J — OouoHON Sc Van Ttlb v. 
Maooasham (1914), 28 W. L. R. 600. , 
—CAN. I 

d. NecessUy for registration I 

— Quebec,] — Quebec Assoon. op , 
Architeots V. Paradis (1915). Q. R. 
48 S. 0. 220.— CAN. j 

•. Engineer — Who may qualify as ' 
— Compliance with the 8tatute,]r^The | 
statute Incorporating the Canadian 
Society of OlvU Engineers idves the 1 
right to become a member to every , 
one who preictised as a civil engineer j 
in Quebec at the time of the passing i 
of the Act. Pltf., oialming to have ' 


satisfied this requirement, presented a 
request for admission containing allega- 
tions of fact to satisfy the law, verified 
by his own deposition under oath. 
On the refusal of the society to comply 
with his request, he prayed a per- 
emptory writ of mandamus be issued 
to effect his purpose : — Held : it was 
not for the ot. to decide whether 
pltf. was qualified as a civil engineer, 
or whether ho hod pursued the studies 
Sc possessed the knowledge requisite 
for a civU engineer, but only whether 
he had practised as a civil engineer 
at the time of the passing of the Act. 
— TAcnjfc V. SociETT OP Canadian 
Civil Engineers (1904), Q. H. 26 
S. C. 215.— CAN. 

PART II. SECT. 1. 

f. Whether building owner acting 
as principal or agent — Undisdosed 
principal — Personal liabilUy ,] — OBSINI 
V. Bott (1917), 12 O. W. N. 200.— 

CAN. 
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contract was binding on M. — ^Marlborough (Duke) 

w. Strong (1721), 1 Bro. Pari. Oas. 176 ; 1 B. B. 
4w6. 

V. G. W. Ry. Co. (1855), 

3 Eq. Rep. 628 ; Dabbs v. Nugrent (1865), 13 L. T. 396. 

6. Tender- — Oral acceptance — Terms embodied.] 

-~A., railway contractor, met B., & several 
others, m order to receive tenders with refer- 
ence to certain work. A. then read a specifica- 
tion with ^erence to the work in question, 
aror which B. Sc the others handed in their tenders. 
B. s tender was signed with his name, but there 
was no evidence that it was in his handwriting : — 
Held : notwithstanding, such tender, token with 
the specification, sufficiently proved the contract. 
•— Auj5n V. Yoxall (1844), 1 Car. & Kir. 315, N. P. 

7 . Acceptance of lowest — Custom.] — Where 

pltf. sent in to N., the agent of defts., a tender 
for the execution of certain buildings: — Held: 
the judge was^ right, on the evidence before 
• concluding that according to the custom 

in the trade, pltf.’s tender being the lowest, had 
been accepted, although N. had no absolute 
authority to accept the lowest. — Pauling v , 
PoNTiFEX (1852), 2 Sound. & M. 59 ; 20 L. T. O. S. 
120 ; 10 J. P. 792 ; 1 W. R. 04. 

8. Whether acceptance conditional — Ad- 

mtlonal words.] — A tender having been made by 
deft, to do work for a certain price, pltf. accepted, 
but added the words : “We will have to complete 
^me in twelve months. We will begin work on 
Monday “ i-~Held : those words amounted only 
to a direction, & not to a condition. — Tyson v. 
Crowther (1863), 2 New Rep, 108. 

i8or“Tr TIT".. indennlte.]— In May, 
lowb, the Admlty. were engaged in erecting a 

bi’eakwater, & required large quantities of rough 
stone. They entered into communication with 
resps., stone merchants, who filled up the following 
tender, of which the outlines were printed : 
— We, the undersigned, do hereby agree to de- 


-iTrS — ■ Oral acccptaincc.'l — 

Wbpro the conditioiifl under which a 
tender to erect a building is made, 
provide for a written acceptance, a 
verbal acceptance is not sufficient. — 

G884). 3 N. Z. L. R. 

t; — Time far occcjjtencf.] — In 
an action for implement of an offer 
M the mason work required 

for the erection of a house in A. made 
by deft, to pltf.'s architect on .Tune 10, 
& Rented by pltf. on June 21, deft, 
maintained there was no concludod 
contract, for his offer had not been 
accepted within seven days as pro- 
vlded by one of a number of conditions 
of tendering agreed to by the architects 
& builders of A., & in any view there 
had been undue delay in accepting his 
offer : — TIeld : (1) the conditions were 
not to be regarded as implied condi- 
tio^ in building contracts in A., but 
ratlier as rules for the guidance of 
architects; (2) even if regarded as 
conditions, the condition in question 
contemplated cases where the whole 
tenders fell to be received by a definite 
date, &, fixed seven days for the 
architect oonsiderlxw them, & did not 
apply to deft. '8 offer; (3) the offer 
had been accepted without undue 
delay, & was binding. — ^Mitrray v. 
hKNNra (1897), 24 R. (a. of Sess.) 

h. Conditional acceptance — Con- 

diiwM not per/orwMrd.]— H. tendered 
for the construction of a line of railway 

e urouant to an adyertisement for 
mders, Sc his offer was conditionally 
accepted. At the same time H. 
executed a bond reciting the fact of 


liver (see plan annexed) cap & roach stone (rough) 
approximate amount 2,000,000 tons, in accordance 
with specification for 4d, per ton. It is believed 
that a considerably larger amount is obtainable, 
but os the amount required is not stated we have 
not verified this. Dated Sept. 7, 1895.’’ On 
Oct. 2, the Admlty. sent to resps. the following 
letter : — “ Your tender dated Sept. 7, 1895, is 
accepted for the supply for the new breakwater 
of about 2,000,000 tons, or such quantity as may 
be required, of cap & roach stone (rough), in 
accordance with specification at the rate of 4d. 
per ton, on the undemtanding that the stone be 
taken in sucli quantities & from such position as 
may be considered by the Admlty. superintending 
officer the most desirable for the Admlty. works. 
Your claim should be made out on the attached 
form, & forwarded with the goods to the officer 
in charge of works for his certificate.’’ In accord- 
ance with the above tender & acceptance of 
tender, resps. supplied cap & roach stone to the 
Admlty. for the purposes of the breakwater, & 
the Admlty. accepted the stone so supplied & 
paid for same, until Jan. 15, 1898, when the 
Admlty. ceased to draw stone from resps.’ stone 
heaps, & refused to receive any further supply of 
cap Sc roach stone from thorn. Resps. having 
presented a petition of right for damage for breach 
of contract : — Held : in the tender & acceptance 
of tender there was no contractual obligation to 
take 2,()00,000 tons but only to take stone in such 
quantities Sc at such times as the Admlty. might 
require, i.e., the contractors were to supply the 
stone in the quantities specified from time to time 
when the Admlty. demanded it, Sc there was at 
no time an undertaking to take a definite quantity, 
Sc resps.’ petition of right failed. — A .- Q , v . Stewards 
Sc Co., Ltd. (1901), 18 T. L. R. 131, 11. L. 
Annotationa : — Refd. Berk v. International Explosives Co, 
(1901), 7 Com. Cas. 20 ; Kensington & Knlghtabriilge 
Electric lilghting Oo. v. Netting Hill Elecstrk* Lighting 
Co. (1918), 87 L. J. K. B. 565. 

10. Misrepresentation as to conditions — 


the tender & conditioned, within four 
days, to provide two acceptable 
sureties & deposit 5 per cent, of the 
of hla tender in the Bank of 
M., Sc also to execute ail necessary 
^angenients for the commencement 
& completion of the work by specified 
dates, & the prosocutlon thereof until 
completed. Those conditions wore not 
performed & the contract was evontu- 
^ persons ; — Held : 

(J) the ^eemeiit made by the bond 
was uidlateral; (2) the railway oo. 
was under no obligation to a<x>,ept the 

^ H. the con- 
traot , (,p the bond Sc. agreement for 
the construction of the work were 
to be contemporaneous acts, & a^ no 
such a^emont was entered into H. 
was not liable on the bond. — Brant- 
FORD. Waterloo, & Lake Erie Ry. 

(1891), 19 S. C. R. 

U 7 WU. KffeH of acceptance — 

W unsigncjd tender, ) — A. ^^tten 
tender by a buUder offering to erect a 
building at a stated price, though not 
signe^y the builder or by his antho- 
^ binding & enforoeable 
contract on its fiKJceptance, such a 
contract not being within Sale of 
Goods Act or 8tat. Frauds. — Webb Sc 
??« ® Wiluams (1907), 27 N. Z. L. R. 

4D0* NvZa 

1 , -- ■ - Deposit as guarantee 

of apod^ faith, h-Vltts. sent to dSfts. a 
tender hi writing for the erection of a 
school -house for $45,000, Sc with it a 
cheque for 92,000 ‘‘as a guarantee 
of good faith." The tender was 
accepted by defts., but. after negotia- 
tions, pltfa. declined to do the work 


unloHS paid a larger price than $45,000. 
Tlie tender was not under pltfs.* 
corporate seal, but was sigued l)y the 
managing director with the name of 
the CO. & his own designation. It was 
admitted by pltfs. that tlio managing 
director had authority to send In tlie 
tender : — Held .* (1 ) defts. were justified 
in assuming the $2,000 was deposited 
with them in response to their call ftir 
tenders ; (2) " guarantee of good 

faith " meant the tender was made in 
good faith, & pltfs., if the tender 
should be accepted, would enter into 
the necessary contract. — Brandon 
Construction Co. v. Saskatoon 
School Bo.vbd (1912), 21 W. L. U. 
919 ; 2 W. W. R. 870; revsd. 6 Sask. 
L. R. 273.— CAN. 

m. Mistake in offer.] — 

A,, a contractor, by letter offered to 
execute for B. carpentry work accord- 
ing to specifications for a lumn sum, 
Sc the offer was accepted. A. having 
refused to implement the contrac^t, B. 
raised an action of damages against 
him. Deft, stated & proved that his 
son. who made tho offer for him, bad 
in his private calculation gone over 
the scnedulo of measurements Sc 
quantities, Sc marked down the prices 
of each item, but in making the 
summation of the whole items, ho had 
accidentally omitted a number of 
items, witn tho result that the offer 
.was leas than it should have been, in 
oousequence of which error, deft, 
pleaded he was entitled to resile : — 
Held ; deft, was not entitled to 
resile. Sc was liable in damages for 
breach of contract. — Beaton Brick Sc 
Tile Co., Ltd. v. Mitchell (1900), 
2 F. (Ot. of Seas.) 650.~SCOT. 
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Right to resoind.] — Defts. advertised for tenders 
for the construction of reservoirs. Pltfs., a firm 
of contractors, sent in a tender, which was accepted. 
Upon their attending to examine the drawmgs, 
specifications & general conditions, the assistant 
engineer of defts., in answer to a question, said 
the conditions were the ordinary conditions. 
Pltfs., upon subsequently reading the conditions, 
found that they were unusual, refused to go on 
with the contract, & sought to recover £101 !«., 
which they had paid as a deposit : — Held : pltfs. 
were entitled to recover. — ^Moss &> Co., I/ci). v. 
Swansea Corpn. (1910), 74 J. P. 361. 

11. Letter after acoeptanoe — Whether 

binding.] — A firm of contractors tendered for 
the execution of certain work for the Comrs. 
of Works. The tender having been accepted, a 
contract in writing, to bo signed & scaled on behalf 
of both parties, was prepared. Before the execu- 
tion of this document by the Comrs. of Works the 
contractors wrote to say that they were sendmg 
the contract executed by them ** on the assumption 
that in the event of the Bill dealing with the 
workmen’s insurance now before Parliament 
becoming law, the payments thereunder which 
will fall upon this co. as cniployers will be recouped 
to the co. under clause 16 of the contract.” No 
reply was received to this letter, & the contract 
was executed by the Comrs. of Works ; — Held : 
the Comrs. were not bound by the terms of the 
letter, nor estopped from relying upon the true 
construction of the sealed contract. — ^Leslie & Co. 
v. Comrs. op Works (1914), 78 J. P. 402. 

<S’cc, generally, CUjNTUAcrr. 

12. Strike clause in small print — Whether 
binding.] — Pltfs. contracted to fit up a shop 
witljin a specified time. The contract was ex- 
pressed to be subjects to the terms & conditions 
set out in a type-written specification which 
contained a strike clause printed as part of the 
heading but in very small type. In an action 
by pltfs. for work & labour done, defts. counter- 
claimed under a time clause in the contract. It 


was proved that defts. did not see the strike 
clause & that their attention was never drawn to 
it until the dispute arose : — Held : a person 
reading the specification ought to have noticed 
the clause, & pltfs. were entitled to judgment, the 
delay having been caused by a strie.~^AGE 
(Frederick) & Co., Ltd. v. Spiers & Ponds, Ltd. 
(1916), 31 T. L. R. 204. 

13. Agreement not to tender — Validity — In- 
junction to prevent breach.] — Tenders for the 
supply of stone having been invited by a corpn., 
it was agreed between A., B., C., & D., quarry 
owners, that B. should not tender, that 0. & D. 
should tender above A.’s price, that A. should 

g urchase certain quantities of stone from B., C., 

; D. at a fixed price, & that B., C., & D. should 
not supply the corpn. with stone during 1875. 
The stone was purchased, as agreed, by A., but 
B., in breach of the agreement, sent in a tender, 
which was accepted : — Held : the agreement was 
not void, & a bill would lie by A. U> restrain B. 
from supplying the cori^n. directly or indirectly 
during 1875 with stone, without making the corpn. 
parties. — Jones v. North (1875), L. R. 19 Eq. 
426 ; 44 L. J. Ch. 388 ; 32 L. T. 149 ; 39 J. P. 
392 ; 23 W. R. 468. 

14. Estimate — Equivalent to offer — Alleged 
custom.] — P. Wrote to C. a letter in the following 
terms : — Estimate. Our estimate to carry out 
the sundry alterations to the above premises, 
according to the drawings & specifications, amounts 
to £1,230 ” : — Held : (1) this was an offer to do 
the work for £1,230 ; (2) there was no custom 
that a letter in such form was not to be treated 
as an offer, & if there wore such a custom, it was 
contrary to law ; (3) 0. having accepted there was 
a binding contract, from which P. could not 
withdraw. — C’rosuaw v. Pritchard & Renwick 
(1899), 16 T. L. R. 45 ; sub nom. Ceowshaw v. 
Pritchard, 2 Hudson’s B. 0., 4th ed., 274. 

15. Necessity for writing — Sale of building 
materials — “ Interest In land .''] — A contract for 
the sale of “ the building materials ” of a house, 


n. CotUractor fissioning in- 

terest before cu'ceptanec-- -Proviso against 
sub-lettmg — Inserted after tender made,} 
— St. James v. St. Gauuikl Corpn. 
(188.'>), Cass. Dif?., 2nd cd. 147. — CAN. 

o. Withdrawal before accept- 

ance.} — A tender to erect buildings, 
enclosing a cheque as a deposit, may 
bo withdrawn before acceptance, & 
in such ease the tenderer is not liable 
to pay the uinount of the cheque to a 
holder with notioc.— Fiiipr v. Upton 
(1884), 3 N. Z. L. R. 237.— N.Z. 

p_ — __ — ^ — Fiyrfeiturc of deposit 
ns lUtvidated dameiges.} — Si’affoud v. 
South Melrournk Corpn., 111108] 
V. L. R. 584.— AUS. 

q. P'stiniate — Whether conditiAyn or 

warranto as to cost .} — There was a 
dispute as to the amount payable by 
deft, to pltfs. The agreement con- 
tained tma clause : “ Wo ** (pltfs.) 

“ estimate the cost of building the 
house, as shown on the plans submitted 
to us, to be about $3,600.” Certain 
alterations wore spoclflcd by deft, after 
this estimate was given : — Held : the 
estimate was not a condition limiting 
pltfs. as to amount, nor a warranty, 
being merely an expression of pltfs.* 
jndgmont.- M acKissock Sc Thomas, 
Ltd. V. Black (1912). 21 W. L. K. 
424 ; 2 W. W. R. 406.— CAN. 

r. /tscertainment of terms — From 
plans dt specifications .} — Plans & speci- 
fications drawn for the erection of 
buildings, the specifications being 
divided under the headings, ” notes,^* 
** conditions,” & **flpociflcations,** re- 
ferred to in the contract, 6c initialed 


by the parties thereto, all hound up 
togetJier 6c forming one document, 
must be read togetlier as constituting 
one entire contract. — Ryan v. Caklk- 
TON P 1 .A 0 K Village (1900), 31 O. R. 
639.— GAN, 

f. Co^Uract modifying 

terms of 8p€ci.fication.}~P\tis. entered 
into a contract with defts. to provide 
all the materials & perform all the 
work in the erection & completion of 
a building, according to certain plans 
& specifications. After the walls wore 
up & the roof & concrete floors In, 
an accident ot^curred to the basement 
walls, resulting in considerable damage, 
6c deftiS. terminated the employment 
of pltfs., under the provisions of the 
contract, 6c completed the building 
themselves, assorting that the damage 
was duo to tlio default of pltfs., 6c 
that pltfs. refused to repair ft except 
as extra work for which they should 
bo paid. Pltfs. sued for the balance 
alleged to be due under the contract 
for work done 6c materials supplied, 
including a large amount for extras, 
up to the time their employment was 
terminated. They allied the accident 
to the walls was duo to the negligeucA3 
or lack of Judgment of tJie arclUtccts, 
6c that they (pltfs.) were not responsible 
therefor, 6c that the termination of 
their employment by defts. was 
wrongful ; — Held : the specifications, 
being incorporated with & constituting 
part of the contraot, mrist ho read 
with it, & in so far as the contraot 
proper modified the terms of the 
specifications, the contract must pre- 
vail. — Qraoe V. OSUBR (1911), 19 
W. L. R. lOU, 326.— CAN, 


t. liegulation of terms by 

deeAl.y — A. 6c B. entered into a con- 
tract for the perfonnanoe of certain 
works by A., according to a specifica- 
tion then put forward, 6c it was agreed 
that there should be executed by them 
a deed containing, amongst other 
things, tho terms of the specification. 
A deed was, accordingly, prepared 6c 
executed by A., but not by B., con- 
taining these terms, 6c providing that 
the approbation of B.’s engineer should 
bo a condition prc<5cdent to payment 
for tho execution of tho works, 6c It 
contained a proviso that it should bo 
null & void unless it received the 
Kanotiou of the Ct. of Ch. The 
original plan being defective, several 
alterations were, at the suggestion of 
B„ made in the woi'ks, which were 
completed under his inspection, 6c 
A. having got a verdict, under tho 
oommou counts, for the performance 
of the works, & tho sanction of the 
ot, to the deed not having been 
proved : — Held : A. was not bound 
ny the provisions of tho deed, 6c it did 
not regulate tho terms ot tho contract. 
— NiCHOL r. (IREVILLE (1851), 3 

Ir. Jur. 317.— IR, 

a. Terms embodied in letters — 
Formal agree nwnt md executed.} — Nego- 
tiations wore carried on by letter 
hetwoeii the parties, whereby all the 
terms 6c conditions of a building con- 
tract botwceji tlicm were settled 6c 
assented to, 6c one of tho letters con- 
tained the following words : ” An 

agreement 6c bond In tho terms of 
your offer will bo prepared 6c sub- 
mitted to you for execution as soon 
as tee contract for tec erection of tee 
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rf. 1. — F ormaiion* Sect, 2 ; 8^-sed, 1.] 

with” a condition that all materials were to be 
tkken down & cleared off the ground within two 
months, “ after which date any materials then not 
cleared will be deemed a trespass & become 
forfeited, & the purchaser’s right of access to the 
ground shall absolutely cease,” is a contract for 
the sale of an interest in or concerning land within 
Stat. Frauds, s. 4, &, from the absence of any 
sufficient description in the contract of the vendor, 
avoided . — LAvmtY v, Pvbsell (1888), 39 Ch. D. 
508 ; 67 L. J. Ch. 670 ; 58 L. T. 840 ; 37 W. B. 
163 ; 4 T. L. B. 363. 

Armotation : — ^Mentd. Jarvis r. Jarvis (1893), 03 L, J. Ch. 

10 . 

Offer & acceptance generally .] — See Contract. 

Contracts with local authorities, etc.— Necessity 
for sealing, etc .] — See Companies ; Contract ; 
Corporations ; Local Government ; Metro- 
polis. 

Sect. 2.— CONSTRUCTION. 

Sub-sect. I.—In General. 

16. Evidence on construction — Usage of builders 
at particular place.] — ^Pltfs. contracted in writing 
to build for deft, the front & back walls of 
a house “ for per superficial yard of work 
9 inches thick, & finding ^ materials, deducting 
all lights,” The lower part of the walls to the 
height of 11 feet were of stone 2 feet thick, the 
remainder of brick 14 inches thick ; — Held : 
evidence of the usage of builders at the place to 
reduce brickwork for the purpose of measurement 
to 9 inches, but not to reduce stonework unless 


exceeding 2 feet in thickness, was admissible, A 
the proper construction of the contract was, that 
it provided only for the price of the brickwork, 
leaving the stonework to be paid for on a qmntam 
meruM . — Symonds v. Lloyd (1869), 6 0. B. N. 8. 
691 ; 141 B. B. 622. 

See, further, Contract ; Custom & Usages. 

Initialed deleted words — Letters before 

contract signed.] — firm of shipbuilders agreed to 
len^hen & repair an iron steamship, the object 
being that she might be classed 100 A. 1. at lUoyd’s. 
The specification forming part of the contract 
contained the following stipulation : — “ Iron work : 
The plating of the hull to be carefully overhauled, 
& repaired, [but if any new plating is required 
same to be paid for extra] ” (fourteen words deleted 
signed A. & I., G.). ** Deck beams, ties, diagonal 

ties, main & spar deck, stringers, & all iron work, 
to be in accordance with Lloyd’s rules for classifi- 
cation ” : — Held : the shipbuilders were bound to 
supply without extra charge any new plates re- 
quired to enable the vessel to be classed 100 A.l. 
at Lloyd’s, & neither the letters of the parties 
before the contract was signed, nor the initialed 
deleted words in the contract, could be considered 
for the purpose of interpreting the intention of 
the parties. — Inglis v. Buttery (1878), 3 App. Cas. 
652, H. L. 

Annotations: — Mentd. CJampbell v. Campbell (1880), 5 
App. Cas. 787 ; Pearson v. Poarson (188i), 51 L. T. 311 : 
Bristol Trams, etc., Carriu^c Co. v. Plat Motors, [1910J 
2 K. B. 831 ; G. W. Ry. & Mid. Ry. v. Bristol Corpn. 
(1918), 87 L. J. Ch. 414. 

Parol evidence to explain meaning of 
terms.] — In a written contract verbally accepted 
resp. was to be allowed a commission on “the 
estimate of £3.5,000,” & a further commission if 
“ the total cost of the works was reduced below 


buildings has been awarded.’* The 
contract W'as awarded, & the bond 
executed, but no formal agreement was 
ever executed : — Held : there was a 
binding agreement between the parties. 
■— Koksii*au Quabby Co., Ltd. v. It. 
(1897), 5 B. C. it. 625.— CAN. 

b. Agreement under seal — 
by person not party to it .] — Where an 
agreement under seal, for tlio comple- 
tion of certain work, had been entered 
Into by one of two jpltfs., & the other, 
who was not mentioned in it, signed 
& sealed it also, & afterwards assisted 
in the work, & was recognised & paid 
by deft., for whose benefit the work 
w'os done, as a joint contractor with 
pltf. mentioned in the instrument : — 
Held : assumpsit was maintainable by 
both for the value of the work, an 
implied parol agreement having boon 
substituted for the instrument under 
seal. — R ohh v. Tait (1837), 1 Ont. Dig. 
1281.— CAN. 

0 . Unnamed covenantor — No 

date .] — CoQHLAN v. TiLBtiBY East 
School Trubteks (1874), 35 U. C. R. 
575.— CAN. 


PART II. SECT. 2, SUB-SECT. 1. 

18 i. Evidence on construction — 
Parol evidencf.]— Parol evidence is 
admissible to show, that the putting 
in of tUes is not bricklayer work or 
the laying of cement mason work, if 
it does not contradict the written 
contract &; enables the ot. to ascertain 
the subiect-matter with reference to 
which the parties were contracting. — 
Page v. Green (1903), 20 O. W. R. 
137 ; 30 O. W. R. 424.— CAN. 

IS il. .] — ^Pltfs. tendered 

to build a house according to spocifica- 
tions containing the following clause : 
** Contractors to make themselves 
acquainted with the site & take the 
necessary levels, the line or fall of 
ground as shown on plan to be relied 


on.” Their tender w^as accepted & a 
contract signed. An error in the levels 
as shown on the plan ncoessitated 
extra work on the foundations. To 
an action brought by the contractors 
to recover the cost of this extra viork 
deft, pleaded that by a olerioai error 
which should have been apparent to 
the contractors the word ” not ” had 
been omitted after the word ” plan ” 
in the above clause in the spocifioa- 
tions ; — Ueld : oral evidence to vary 
the contract was not admissiblo. — 
Forrest & Liout v. Dk KiJiSRK (1908), 
E. D. C. 213.— S. AF. 

18 iii. '.] — Pltf., by a written 

contract agreed to do tiie work of 
putting down artesian wells on defts.’ 
station, defts. agreeing to supplv the 
machinery, plant, & tools, & pltf. to 
engage & the labour Ik. superviw 
the work. The contract specified ail 
tlie articles with which defts. were 
to supply pltf., but made no mention 
of who was to supply the wood & 
water, for the engine, without whioli 
the work could not be done. Defts., 
after supplying pltf. with wood & 
water for some months, refused to 
continue to do so, & pltf. aocordiugly 
sued them for not permitting him to 
complete the contract. Pltf. tendered 
evidence to show that at the n^otla- 
tions prior to the maMng of the con- 
tract an agreement was made that 
defts. were to supply the wood & 
water & that he signed the contract 
only on that understanding : — Held : 
the evidence was admissible. — K eith v. 
McKdward (1895), 10 N. 8. W. L. R. 
182.— AUS. 

jjf Jteference to tender — 

Contract unamhigvmis.] — Resps. had 
adopted a scheme for the erection of 
artisans* dwelling, 8c had, for the 
purpose of obtaining tenders, prepared 
a speolfioation with a form of tender 
att^hed. Applt. sent in a tender on 
the fonu attached to the speolfioation, 


& his tender was accepted. Subse- 
quently, a contract under seal was 
ent-cred Into between applt. & resps. 
This conti'oot, after reciting the 
tender, the spociflcatioii, & certain 
drawings, & expressly incorporating 
tlie specification & drawings, provided 
that the works should ho constructed 
agreeably to the specification 8c 
drawings : — Held : the contract being 
unambiguous in itself, the tender 
could not be referred to for the purpose 
of showing that a certain wall at the 
rear of the dwellings was included in 
the work to bo done. — Kinlen v. 
Ennih Urban District Council, 
[1916] 2 I. R. 299.— IR. 

g. Modiftcatums to formal 

contract.] — A formal oontraot between 
B. 8c T. to erect part of a building 
had been signed by B. subject to 
modifications oontamod in a letter 
from him to T., agreed to by T. orally 
before the oontraot was signed Sc 
afterwards confirmed by T., by letter : 
— Held : B. might prove that the 
formal contract was not tho eutite 
contract, but an item of another 8c 
wider one. — Hrocklkbank v. Barter 
(1914). 30 W. L. R. 159 ; 7 W. W. R. 
775.— CAN. 

h. Oral agreement.] — 

A contract for tho construction of 
certain steamships oontained tills 
olauso ; ” Tho following specification 
is subject to tho plans which are to be 
submitted & approved by the owners 
before tlie work is commenced & which 
shall in all cases of divergence be held 
to overrule.” The plans showed tho 
vessels with straight keels but as 
actually built the keels wore cambered. 
The shipowners having brought an 
action against the shipbuilders for 
damages for breach of contract in 
reject of the oambering of the vessels 
defts. oontended that pltfs. were 
barred from founding on the oambering 
for they had orally agreed to it while 
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£80,000 ** : — Held : extrinsic evidence was ad- 
missible to show that the estimate referred to 
was for the execution of the work, exclusively of 
the cost of the land purchased, & the amount of 
commission. — ^Bank of New Zealand v. Simp- 
son, [1900] A. C. 182 ; 69 L. J. P. 0. 22 ; 82 L. T. 
102 ; 48 W. B. 691 ; 16 T. L. R. 211, P.C. 
AnnotoHona : — Mentd. Charrliurton v, Wooder, [1014] A. O. 

71 : Banbury v. Bank ofMontr^, (19181 A. C. 626 ; 

Q. W. By. &. Mid. JRy, v, Bristol Corpn. U018), 87 L. J. Cb. 

414. 

19. Accuracy of representation — Clause dis- 
claiming responsibility — ^No protection against 
fraud.] — A clause in a contract, by which the 
employer disclaims responsibility for the accuracy 
of the statements & mformation with which he 
supplies the contractor, dz; as to which the con- 
tractor is to satisfy himself, does not confer 
exemption on the employer for statements fraudu- 
lently or recklessly made by the employer or his 
agent. Whatever be the form of the contract, 
the party who makes an allegation of fraud is 
entitled to have the question submitted to a 
jury. — Pearson & Son, Ltd. v, Dublin Corpn., 
[1907] A. O. 361 ; 77 L. J. P. C. 1 ; 97 L. T. 646, 
H. L* 

Aniiotaiion : — Mentd. MyerR v, Bradford Corpn., [1915] 1 

K. B. 417. 

20. Contract made ** void ” on happening of 
event — Whether “ voidable at option.] — By a 

contract made in 1913 a French co., called the 
builders, agreed to construct a steamer for a ship- 
ping co., called the purchasers, to be completed 


by Jan. 80, 1915, subject to an extension of time 
if the construction was delayed by an unnrevent- 
able cause beyond the control of the builders, ic 
in case the builders should be unable to deliver 
the steamer within, in the event of France becom- 
ing engaged in a European war, eighteen months 
fram the date agreed by the contract for comple- 
tion, “ thereupon this contract shall become void 
& all money paid by the purchaser shall be repaid 
to them ” with interest at 5 per cent. On Aug. 2, 
1914, while the steamer was in course of con- 
struction, Fi’ance became engaged in a European 
war, & continued to be so engaged, <fe the builders 
were prevented by unpreventable causes beyond 
their control fiDm completing th(3 steamer by 
Jan. 30, 1915, & were afterwards prevented by 
the same causes. On the expiration of the eighteen 
months on July 30, 1916, the question arose 
whether the builders wore entitled to treat the 
contract as null & void, notwithstanding the 
purchasers roquii'od the builders to complete & 
deliver the vessel : — Held : the contract became 
void & not merely voidable at the option of the 
purchasers, &> as the avoidance of the contract 
had not been brought about by any wrongful 
act or default on the part of the builders, the latter 
wore not precluded fiDm alleging that the contract 
was void. — New Zealand Shipping Co. v. Sooietb 
DEB ATELIEKB ET ChANTIERB DE FrAN('E, [1919] 
A. C. 1 ; 87 L. J. K. B. 746 ; 118 L. T. 731 ; 34 
T. L. R. 400 ; 62 Sol. Jo. 519 ; 14 Asp. M. L. 0. 
291, n. L. ; (iffff* 0. nonu lie New 


iho vessols were in oour«o of con- 
struction : — Held : clefts, had failed 
to prove the alleged oral agreonieiit. — - 
BuiuiEL & 8 on V. IUtssell (1900), 
2 F. (Ot. of Bess.) 80.~SCOT, 

It, Umioned document cm.' 

hodyina terms of agreement .] — In an 
action to recover payment for exoav’^at- 
iiig work done by pltfn. for dofts., 
the matter in dispute was us to what 
work pltfs. agreed to do. There was 
no written contract signed by the 
parties, but a document was submitted 
by defts. to pltfs., which defts. after- 
wards repudiated, but wlilch pltfs. 
said contained the true agreement 
except as to oue point. This doouinont 
was not sigiiod : — Held : nevertheless, 
it was evidence as far as it went, of 
what the agreement was, & was 
clearly evidence of the work which 

S ltfs. had figured on & agreed to do, 

; defts. were bound by it. — D ojlmkr v. 
Bhabpb (1910), 16 W. L. R. 697.— 
GAN. 

1. General praetice (£? usage 

of draughtsmen — ^Shading <fir marking 
of plans .] — ArriiiLL v. Plait (1884), 
10 S. C. R. 4‘25.~CAN. 


m. Expert witness — Who is.] 

— Held : the evldonoe of a person who 
was a member of the Mining Engineers’ 
Institute of America, & had been a 
contractor for various works, but had 
never practised as a civil engineer. Sc 
was not a professional man, was not 
admissible as that of an expert upon 
a nuostion what an engineer would 
understand by an agreement in refer- 
ence to the preparation of plans 8c 
speolfloations for harbour-works, or 
upon quostions as to professional rules 
or professional practice in regard to 

S lans & specifications. — Reynolds v. 

fEl.SON Habbouu Boaud, L1904) 23 
N. Z. L. R. 620.— N.Z. 


n. Clerical error.] — The contract 
price was intended to bo $25 a ft. for 
sinking two shafts. By an error the 
contract was drawn up for $30 a ft., 
but no one on deft.*s behalf sanctioned 
or sigiied the contract for that sum : 
— : pltf. was only entitled to be 
paid at $26 a ft. — Hunton v. Coleman 
CO. (1907), 10 O. W. K. 010.— CAN. 


o. .] — Where under a build- 

ing contract work was to be completed 
by “ Nov. 31 ** under penalty of 
damages : — Held : this must l>e con- 
strued to mean Nov. 30. — ^MoBkan v, 
Kinnkar (1892), 23 O. R. 313.— CAN. 

p. Time for cotnpletion — Difference 
between cotUract <£’ specificatwTis. J — 
Whore the time fixed by the contract 
for the completion of a building is 
different from the time fixed by the 
specifications, the latter, if clearly 
erroneous may bo rejected. — He Wbst- 
HOL»iB Lumber Co. v. Ht. .Tames 
(1915), 30 W. L. R. 781 ; 8 W. W. R. 
122 ; 21 D. L. R. 549.— CAN. 

q. — — Authority to suspend work.] 
— Under the circumstances : — Held : 
the stipulation that the work should 
be dene within such time as the 
engineers might appoint gave only a 
reasonable control as to time, 8c did 
not authorise the employers to suspend 
the work indefinitely. — ^L ake r. Came- 
ron (1859), 18 U. C. R. 622.— CAN. 

Time for completion, generally, see 
Sect. 3, post. 

r. Whether contract joint or several 
— Executed by one party. \ — Defts.* 
arohitects having by the dofts.* in- 
structions advertked for tenders for 
the construction of two wholesale 
stores, pltf. tendered for the excava- 
tion 8c brick & stone work, etc., of the 
two stores at an entire sum of $5,768, 
wliloh was accepted by the arohitoots ; 
8c an oOTeement was then drawn up, 
purporting to be betw’oon pltf. ot the 
one part, 8c dofts. of the other part, 
under which pltf. was to erect & build 
the two stores for $5,768, which defts. 
covenanted to pay in the proportion 
of 86 per oont. as the work progressed, 
on the cuxshltoots* oert^oate, 8c the 
remainder in one month after comple- 
tion. This agreement was executed 
by pltf., but not by defts. Pltf. then 
entered upon the work, 8c from time 
to time during Its progress received 
from the arohitects oeiiifloateB ad- 
dressed to defts. jointly, of the sums 
payable on the whole work, & not on 
each building separately, wliloh pltf. 
took to defts.. Sc oaoh paid half. On 
the oompletlon of the contract, pltf. 
obtained from the arohitoots separate 


statements of the amounts due from 
each deft., & after allowing a set-off 
which each deft, had against him, 
took their several notes for the balance 
due from each. Pltf. swore ho thought 
It was a joint contract, 8c iiad no 
intimation that defts. were not Jointly 
interested in the stores, while the 
architects stated they had no instruc- 
tions to draw a joint contract, & did 
not consider that this was one. In an 
action against both defts. on the 
common counts : — -Held : the uontraot 
was a joint 8c not a several contract, 
& the foot of pltf. *8 dealings wltli 
defts. midcr it, as stated, could not 
alter its legal effect. — Herbert v. 
Park (1875), 25 C. P. 57.— CAN. 


19 i. Accuracy of representations — 
Warranty of accuracy-— Plans wholly 
incorrect.] — To the specification upon 
which tenders were called for by a 
30 unty council for the removal of the 
3 xi 8 ting superstructure of a bridge, 8c 
the erection of a new superstnicture, 
were attached drawings of the existing 
superstructure, the materials of which, 
by the terms of the specification, were 
when removed to become the property 
of the contractor. The specification 
contained the following clause : *‘ The 
general construction of the piers 
respectively 8c also the character of 
the present superstructure is indicated 
approximately on the drawings; but 
bcndoi’ers must satisfy themselves as 
bo Uie correctness of such drawings, as 
no responsibility shall attach to the 
aounoii in respect thereof after the 
ftcceptanco of a tender. ’* The drawings 
were wholly incorrect, being drawinjars 
>f an entirely different bridge. T., 
the successful tenderer, was aware of 
bhls, but formed his estimate & put 
n his tender on the assimiptlon that 
the drawings wore correct : — Held : 
bhero was a warranty by the oouucil 
bhat the drawings wore generally or 
approximately correct, 8c there was a 
breach of this warranty, for which T. 
was entitled to recover damages, not- 
withstanding Ids knowledge of the 
facts.— Amuri County Council v. 
Phomas (1891), 9 N. Z. L. R. 664 ; 
in V y.- 1 j . IL 430. — ^N.Z. 


t. Right to stop performance 
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Sect* 2. — Comtrudion, Svb^secta. 1 tS: 2, A •] 

Zbaland Shipping Co. & Sociihifi des Atelibjrs 
ET Ohantibrs de Fbance, [1917] 2 K. B. 717, C. A, 

AnnMaHom : — Mentd. lie Suarez, Suarez Suarez, [1018] 
1 Ch. 176: Leboaupin v. Crispin, [1920] 2 K. B. 714; 
He Moyriok’s Sottlemt., Meyrick v* Meyriok (1920), 05 
Sol. Jo. 1.55 ; Qticsnel Forks Gold Mining Co. v* Ward, 
[1920] A. C. 222. 

See , further t Contract. 


Sub-sect. 2. — Implied Terms. 

A. Site. 

21. Immediate possession — Effect of delay.] — 

Pltfs., on Apr. 19, 3836, entered into a written 
contract to build, for £1,700, a brewery for defts., 
so far as regarded the carpenters* work, within 
four months & a half next ensuing the date of the 
agreement, & in default of completing same within 
the time thereinbefore limited, to forfeit to defts. 
£40 per week for each week that the completion 
of the work should be delayed beyond Aug. 31, 
the amount to be deducted from the £1,700, as 
liquidated damages. Pltfs. did not begin the work 
for four weeks after the date of the agreement, 
in consequence of defts. not being able to give 
them possession ; they were afterwards delayed 
one week by the default of their own workmen 
& four weeks bv the default of the masons, etc. 
employed by defts., and the work was not completed 
till five weeks aft<er the time limited ; — Held : 
defts. were not entitled to deduct from the £1,700 
any sum in respect of the delay, either for the one 
or the four weeks. — Holme v. Guppy (1838), 3 
M. & W. 387 : 150 B. R. 1105. 

AnnalaHone : — Consd. Thornhill t\ Neats (1860), 8 C. B. N. S. 

831. ISMd* Russell v. Da Bandeira (1862), 13 O. B. N. S. 

149 ; Htadliard v. Lee (1863), 3 B. & S. 364 ; Westwood 

V. Secretary of State for India In Ckiuncll (1863), 1 Now Rep. 

262 ; Roberts e. Bury Comrs. (1870), L. R. 5 C. P. 310 ; 

Dodd V. Churton, [1897] 1 Q. B. 562. 

22. .] — ^I^ltf., a contractor, under- 

took by two contracts to construct a graving dock 
for defts., a dock co. The first contract consisted 
of a specification issued by defts. with general 
conditions annexed, a tender by pltf. & an accept- 
ance by defts. of that tender, with other sub- 
sidiary papers. Pltf. ’s tender, dated Feb. 1, 1890, 
was for a lump sum of £38,791 178. Od., & he under- 
took to complet-e the works witliin seventy-five 
weeks from notification of the acceptance of his 
tender. The tender was accepted on Feb. 6. 
When the contract was entered into it was over- 
looked that there already existed a contract 
between defts. & A. & Oo., by which that firm 
had undertaken to clear away the upper surface 
of the site of the intended dock down to a certain 
level. As the existence of that contract might 
interfere with the carrying out of pltf.’s contract, 
a second contract was made in Mar. 1899, which 
recited & annexed the documents constituting the 
first contract, & that it had been agreed to altor, 
vary, & extend that contract. By clause 1 (6) of 
the second contract it was provided ; — “ The co. will 
from time to time, as soon as is practicable as the 
firm of A. & Ck). from time to time complete tlieir 
contract with the co., give possession to the 
contractor of such portions of the site as liave been 
completed by the firm, so as to enable him to carry 
out his contract within the time specified without 

before completion — On expenditure of 
certain mm,] — A contract provided for 
the building of the walls of a dam to 
a height of 20 ft. above the level of 
the river. The walls could not be 
built unless the space between them 


extra cost or expense to the contractor,** in 
pursuance of the clause possession of the dock site, 
from the eastorn extremity up to the 220 foot 
line mentioned in that clause, was secured to pltf. 
The remainder of the site was obtained by him at 
various subsequent periods from defts. or from 
A. & Co. Pltf. proceeded to carry out the work, 
8b certain sums were paid to him from time to time 
by defts. but on June 21, 1900, a large balance 
being then due to pltf., as he alleged, defts.* 
manager gave pltf. notice that he was dis^tisfied 
witli the mode of proceeding & rate of process of 
the works, & cancelled the contract. At the trial 
of an action brought by pltf., pltf.’s cou^el formu- 
lated two questions to be put to his witnesses ; — 
(1) Did defts. give pltf. possession of the site so as 
to enable him to complete the contract within the 
time specified for its completion & without extra 
cost or expense to hhn. (2) Was the delay on the 
part of pltf. in carrjdng out his contract caused by 
clefts.* failure to give pltf. possession of the site 
on which the dock was to be constructed, so as to 
enable pltf. to proceed with & carry out the 
contract at such a rate of progress as would be 
required to insure completion within the time. 
The judge excluded the proposed questions, & 
nonsuited pltf., but an appellate ct. set aside the 
nonsuit, & ordered a new trial. At the new trial 
a verdict was returned for pltf. for £11,139, but 
on appeal the verdict was set aside & a verdict 
directed for defts., on the ground that there was 
no sufficient evidence to go to the jury that pltf.’s 
delay, which led to the cancellation of tlic contract, 
was caused by defts.’ failure to give him possession 
of the site ; — Held : ( 1 ) defts. were absolutely 

bound to give him possession of the dock site 
outside t he 220 foot lino, so as to enable him to 
carry out his contract within tlio time specified 
without extra cost, & their obligation was not 
merely to give up the ground os A. & Oo, finished 
their contract; (2) there was no evidence to go to 
the jury on which they could properly find that 
the condition of things with whicli defts.’ manager 
was dissatisfied was caused by delay in giving 
possession of the site or any part of it. — ^M ort’s 
Dock Bnuineering Co., I/vd, v, Wadby, 
Wadey V, Mort’s Dock & Engineering Co., 
Ltd. (1905), 22 T. L. R. 61, P. C. 

23, ,] — During a contract for carry- 

ing out alterations & additions to a dwelling- 
house, the contractor was delayed, & he claimed 
damages ; the employer denied liability &> counter- 
claimed for damages for non-completion to time. 
The time for completion had been extended by 
the architoct, was further extended by the 
arbitrator to the date of actual completion : — 
Held : this extension of time did not affect the 
damages claimed by the contractor against the 
emi^loycr for breaches of contract, c.f/., by not 
affording possession of the site, & by interference 
with execution of the work . — lie Trollope & 
Sons & CoLiiS & Sews, LiTD. & Singer (1913), 1 
Hudson’s B. C,, 4th ed., 849. 

24. Waiver — Reasonable time.] — A 

builder contracted to pull down fifteen old houses, 
& erect twelve new buildings on the site, the work 
to be completed within six months of the date of 
the contract. He consented to a delay of two 
weeks from the dato of the contract in obtainii^ 
possession of the site. The building owner did 

the stipulated height was reached if 
£600 was expended ; — Held : this 
meant, expended on the walls & filling 
in, 8c not on the walls only. — H untkk 
V. Nokoma.1 Sluictng Oc)., Ltd. (1003), 
22 N. Z. L, R. 828.— N.Z. 


was filled In as the walls were being 
built. The material used in building 
the walls was to be supplied partly 
by the contractor & partly by the 
employer. The contract further pro- 
vided that the CO. might stop before 
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not give possession at the expiration of that period, 
but subsequently gave it in parts, the last portion 
not being handed over until five months from the 
date of the contract : — Held : (1) a term must be 
implied in the contract that possession of the whole 
site should be given forthwith, but this being 
waived by the consent of the builder to a fort- 
night’s delay it was altered to a reasonable time ; 
(2) possession was not given within a reasonable 
time, & the builder H^as entitled to recover damages 
for loss sustained in consequence of the breach. — 
Freeman & Son v. Henslbb (1900), 64 J. P. 260 ; 
2 Hudson’s B. C., 4th ed., 292, 0. A. 

Annotation: — Diftd. Porter v. Tottenham U. D. C., fl914] 

1 K. B. G03. 

25. Uninterrupted possession — No implied war- 
ranty — Wrongful interference by third party.] — 

A contractor to execute sewerage for a sanitary 
authority acting under Public Health Acts is not 
entitled to throw up his contract because of diffi- 
culties created by the landowners under whose 
land the sewer is to be tunnelled. — Dickinson v, 
Richm:ond Main Sewerage Board (1893), 2 
Hudson’s B. 0., 3rd ed., 254. 

26. .] — ^By a contract in 

writing it was agreed that pltf. should build a 
school for defts., upon a site belonging to them, 
within ten months after the date of the contract, 
& that he should commence work & be at liberty 
to enter upon the site forthwith. The only access 
to the site was from a road adjoining other land 
of defts. <fe over that land, & it was provided that 
pltf. should make a temporary sleeper roadway 
over that land from the street to the site. Posses- 
sion of the site was given forthwith, & defts. 
made* a gateway through the fence separating their 
laud from the street, <fe pltf. made & used the 
sleeper roadway through the gateway to the street. 
The owner of the soil of the street, alleging that it 
was not a public highway, prohibited its use by 
pltf. & threatened sue him for an injunction. 
Pltf. in consequence ceased work for more than 
two months until after defts. had sued the owner 
of the soil of the street- & obtained a decision that 
it was a public highway. Pltf. claimed damages 
for loss caused by the delay of the work, alleging 
a breach of defts.’ implied contract to give free 
& uninterrupted possession of & access to the 
site : — Held : there was no warranty to be implied 
from the contract to the effect that pltf. should 
be at liberty to work upon the land without in- 
t/erniption, & defts. were not liable to indemnify 
pltf. against the loss caused by the wrongful 
interference of a third party with the means of 
access to the site. — ^Porter v. Tottenham Urban 
Council, [1915] 1 K. B. 776 , 84 L. J. K. B. 1041 ; 


112 L. T. 711 ; 79 J. P. 169 ; 31 T. L. R. 97 ; 13 
L. G. R. 216, C. A. 

27. Condition — Works on seashore—Aotlon of 
wind & sea.] — Where a contract is entered into 
to construct a sea wall the contractor & not the 
employer takes the risks of interference with the 
work while in piogress by the action of the winds 
& seas which, in the ordinary contemplation of 
all, are risks incidental to the complete perform- 
ance of the contract, & there is no implied contract 
by the employer that the seashore on which the 
proposed works are to be executed sliall remain 
in the same condition as at the date of the contract. 
The fact that the employer is by a 'special Act of 
Parliament bound to pi'otect the adjacent shore 
from the action of the winds & seas does not create 
any obligation on his part in favour of the con- 
tractor or exonerate him from the special terms of 
his own contract. — Jackson v. Eastbourne 
Local Board (1886), 2 Hudson’s B. C., 4th ed., 
81, H. L. 

28. Defects In soil.] — In the absence 

of any specific guarantee or definite representations 
as to the nature of the soil in which the works are 
to be executed, a contractor is not entitled to 
abandon the contract on discovery of the nature 
of the soil. — Bottoms v , York Corpn. (1892), 2 
Hudson’s B‘. C., 4th ed., 208, C. A. 

Annotations : — Reid. McDonald v. Workington Corpn. (1893), 

2 Hudson's B. C., dth ed., 228. Mentd. Rubcl Bronze & 

Metal Co. & Vos, 11918] 1 K. B. 315. 

20. .] — ^A contractor is not entitled 

to throw up a contract because the nature of the 
soil makes it difficult or impossible to construct 
the contract works in accordance with the specifi- 
cation. — M’Donald V. Workington Corpn. (1893), 
9 T. L. R. 230 ; 2 Hudson’s B. C., 4th ed., 228, C. A. 

30* Obstruction — ^Removal within reasonable 
time.] — Pltf. contracted with defts. to remove 
a certain quantity of the bed of the river Mersey 
within a certain time, but in case a temporary 
staging erected in the river was not removed by 
defts. in sufficient time to enable pltf. to complete 
his contract within the time agreed upon, he was 
to be entitled to such extension of that time as 
the engineer should deem reasonable. Pltf. was 
to be paid 80 per cent, of the value of the work 
certified by the engineer as having been completed 
each month, & the balance when the work was 
finished. The work was not completed till some 
time after the date stipulated for by the contract, 
but this pltf. alleged to be due to the non-removal 
of the staging. The engineer admitted that pltf. 
was entitled to compensation for the time, thirt-y- 
eight days, during which he incurred expenses by 
the delay caused by the non-removal of the 


PART II. SECT. 2, SUB-SECT. 2.— A. 

25 J. Uninterrupted possession — Im- 
plied condition,.] — In a contract to 
execute a work on land there Is an 
implied condition that the contractor 
sh^l have quiet posBossion of the land 
during performance of the contract as 
against any person rightfully claiming 
the Bite under a superior title. — Slowky 
V. Loddicu (1901), 20 N. Z. L. R. 321. 
— N.Z. 

a. Condition — Latent defect.] — M. 
entered into a contract with a borough 
council to construct a tunnel. After 
partly performing the work he aban- 
doned it. The sureties for the due 
performance of the contract contracted 
with 8. that he should complete the 
work under the superintendence of the 
engineer of the borough. During the 
work 8. was ordered by the engineer 
to increase the thickness of the oriok- 
work, to do this he had to remove 

J. — VOL. VII. 


the wooden lining already erected, 
excavate further soil. & re-erect tlic 
lining, which were dangerous opera- 
tions, to the knowledge of B., the 
ground being trefiM^herons. While this 
wac being done the portion of the 
tunnel which had been constructed 
collapsed, causing largo additional 
expense & loss of material. It ap- 
peared that before the contract with 
8. there had been a slip in the earth 
above the tunnel, leaving a cavity, 
which had been packed with bnish- 
wood Sc logs ; Sc it was alleged that 
tills was a latent defect of which 8. 
had no knowledge. Sc that there was 
an implied warranty against such 
latent defects. S. claimed from the 
sureties the loss & expense incurred by 
the collapse : — Held : there was no 
implied warranty. — S lowky v. Lodder 
(1901), 20 N. Z. L. R. 321.— N.Z. 

b. Obstruction — LicdHliiy for re- ■, 
moval,] — A corpn. erecting a church, I 


made a contract with M. for the 
excavating 8c brick 8c stone work. M. 
failed in ttie execution of the contract 
8c the corpn. entered into an agreement 
by which applts. undertook to supply 
material 8c perform labour in con- 
nection with the building of the 
foundations, setting steps, construc- 
tion of basement floor, grading. Sc to 
do all the work required to bo dene 
for the purpose of fuifllling the contract 
of M. Applts. contended that, upon 
making tne contract, the corpn. 
became bound to remove all materials, 
so that the work could be readily &: 
conveniently executed : — Held : applts. 
were wrong In their contention as they 
knew that they had to enter upon the 
promises os they wore, 8c work in 
conjunction with other trades. — He 
Thames Quarry Co., Ltd., 8 c Homan 
Catholic Episcopal Corpn. of the 
Diocese of Toronto (1915), 9 O. W. N. 
40.— GAN. 
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staging, but the full amount for extoa work & 
expenses could not be agreed on between him &> 
pltf. : — Held : the engineer had no authority to 
make an express contract on behalf of defts. that 
no imreasonable delay should occur in removing 
the st^ng, but there was an implied contract to 
that effect, & if pltf. was in fact prevented fi'om 
completing the contract in time by reason of any 
such unreasonable delay, he was entitled to 
damages, the proper measure of such damages 
being the loss which pltf. had unavoidably sustained 
in consequence of such unreasonable delay. — 
Lawson v. Waixasby Local Board (1882), 11 
Q. B. D. 229 ; 62 L. J. Q. B. 302 ; 47 li. T. 625, 
D. C. ; affd, (1883), 48 L. T. 607, C. A. 

Annotaiiona : — Distd. Porter v. Tottenham U. D. C., [1014] 1 

K. B. 663. Mentd. City of Dublin Steam Packet Co. r. R. 

(1908), 24 T. L. R. 667. 

B. Plans and Specifications, 

81. Duty to provide within reasonable time — 
Entire contract.] — Deft, agreed to supply pltf. 
with 150 tons weight of iron girders, at a certain 

rice per ton, & according to plans to be furnished 
y pltf. Plans were furnished within a reason- 
able time from the date of the agreement, & at 
the same time 14 tons weight of gU'ders were 
ordered. Four months after the date of the 
agreement the 14 tons were demanded, & other 
plans were furnished, & orders given for 60 tons 
more girders. Deft, then repudiated the con- 
tract : — Held : the contract was entire, Sr as pltf. 
had not furnished plans for the whole 150 tons 
within a reasonable time from the date of the 
agreement, he could not recover for the non- 
delivery of the 14 tons for which plans had been 
furnished within a reasonable time from such date. 
— Kingdom v, Cox (1848), 5 C. B. 522 ; 17 L. J. C. P. 
156 ; 10 L. T. O. S. 328 ; 12 Jur. 336 ; 136 E. R. 
082. 

82. Delay caused by non-supply.] — 

During a contract for carrying out alterations & 
additions to a dwelling-house, the contractor was 
delayed {inter alia) by the non-supply of drawings 
& details & information. For this delay he claimed 
damages, & the employer denied liability & counter- 
claimed for damages for non-completion to time. 
The time for completion had been extended by 
the architect & was further extended by the 
arbitrator to the date of actual completion : — 
Held : this extension of time did not affect the 
damages claimed by the contractor against the 
employer . — Be TRoiiLOPE & Sons & Colls Sr 
Sons, Ltd., & Singer (1913), 1 Hudson’s B. C., 
4th ed., 849. 

88. Whether warranty that work can be 
executed — ^Duty of contractor to make independent 


Inquiries.] — Wheije plans & a speciffcation, for the 
execution of a certain work, are prepared for the 
use of those who are asked to tender for its execu- 
tion, the person asking for the tenders does not 
enter into any implied warranty that the work 
can be successfully executed according to such 
plans & specilication, & the contractor for the 
work cannot sustain an action for damages, as 
upon a warranty, should it turn out that he 
could not execute it according to such plans Sr 
specidcation. 

T. contracted with defts. to take down an old 
bridge & build a new one. Plans & a speciffcation 
prepared by defts.* engineer were furnished to 
him, & he was required to obey the directions of 
the engineer. The descriptions given were stated 
to be “ believed to be correct,” but were not 
guaranteed, &, in one particular matter at least, 
he was warned to make examination for himself. 
Part of the plan consisted in the use of caissons. 
These turned out to be of no value, Sr the work 
done in attempting to use them was wholly lost, 
Sr the bridge had to be built in a different manner. 
In this way much labour Sr time was wasted. 
The contract contained provisions as to the 
payment for extra work, Sr that work had, with 
the contract work, been duly paid for. The 
contractor sought for compensation for his loss 
of time Sr labour occasioned by the failure of the 
caissons, Sr in his declaration alleged that defts. 
had warranted that the bridge could be inexpen- 
sively built according to the plans Sr specification. 
There was no express warranty to that effect in 
the contract : — Held : none could be implied. 
Semble : if he had any remedy in the circumstances 
it was not in an action for damages as for breach 
of warranty, but for compensation as upon a 
quantum meruit , — Thorn v, London Corpn. 
(1876), 1 App. Gas. 120 ; 45 L. J. Q. B. 487 ; 34 
L. T. 645 ; 40 J. P. 468 ; 24 W. R. 932, H. L. 

Annotations : — Befd. Jackson v, Eastbouruo L. B. (1886), 2 
Hudson's B. O., 4th cd., 81 ; Re Ford & Bomrose (10()2), 
18 T. L. R. 443 ; Porter v, Tottenham U. D. C., [1914] 
1 K. B. 663. Mentd. Hohh v. Green, [1896] 2 Q. B. 1 ; 
Re Bhell Transport Sr Tradlniur Co. & Consolidated Petro- 
]eum Co. (1904), 20 T. L. R. 517 ; Pearson v. Dublin Corpn., 
[1907] A. C. 351. 

Liabilities of architects Sr engineers.] — See 

Part XVI., post. 

Bills of quantities.] — See Part XVII., Sect. 1, 
post, 

C, Other Cases, 

34. Contract to construct well — Obligation to 
erect steam engine.] — By deed, reciting that 
defts., a waterworks co., had determined to 
construct a weU, etc., Sr that the engineers of the 
CO. had prepared the necessary drawings for 
same, Sr made a general specification referring to 


. 2, SUB-SECT. 2.— B. 

88 i. Whether warranty that work can 
he executed — Duty of contractor to make 
independent inquiriea .^ — An engineer 
prepared certain plans speoifioatlons 
for a reservoir that dele, proposed 
building. The plans showed certain 
strata. The first and second strata 
were described as sand and quicksand, 
& their respective depths were shown ; 
the next stratum was marked blue 
clav, but there was no indication of 
its depth. The conditions of contract 
contfi^ed a clause specially requiring 
the contractor to satisfy himself as to 
the correctness of the information 
contained in the plans, & providing 
that in the event of their proving 
incorrect he would have no claim - 
Held: (D It was extremely doubtful 
whetJier the plams, taken by them- 
selves, amounted to a warranty ; (2) 


the condition that the contractor w’ s 
to satisfy himself as to ilie coiTectness 
of the inform atioti, was an intimation 
that there might be errors, & expressly 
negatived a warranty. — Gee v, Sumner 
Borough CouNOip (1893). 12 N. Z. L. R. 
63.— N.Z. 

88 ii. .]— Drknnan Sr 

Hollingworth V. Hamilton City 
(1917), 39 O. L. R. 367 ; 37 D. L. R. 
368.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— C. 

0 . Ohliyation to furnish work.] — 
When one contracts to do work for 
another, the preparation for wliich 
Involves outlay & expense, a corre- 
sponding agreement, in the absence of 
any express provision, will be implied 
on the part of the person with whom 
he oontraots to furnish the work ; but 
no such implioation will be made 


where, from circuinstanoos known to, 
Sr in the contemplation of, both parties 
at the date of the agreement to do the 
work it was, & continued to be, beyond 
the power of the party to carry out 
such implied agreement. — ^M cKenna v, 
MoNamee (1887), 15 S. C. R. 311.— 
CAN. 

d. Prevenium of wrongful or 
unreasonable deZai/. J— Upon tno oon- 
struotion of the contract : — Held : 
there was an implied contract by deft, 
with each contractor that ho should 
not be wrongfully or unreasonably 
delayed In carrying out his contract, 
but the brick work being neoessarily 
delayed by frost, & pltf.’s work being 
thereby impeded, deft, was n^ 
responsible. — Lee v. Bothwell (1874), 
24 C. P. 109.— CAN. 

•. As to condition of subject- 
matter-^Oontract Ut place engine in ^ 
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the drawings of all the works to be done, & of the 
materials to be found & provided for that purpose, 
that pltfs. had ac^ed to make the well, etc., & 
to execute all the works particularised in the 
specification, & which might be implied there- 
from or incidental thereto, for jB3,880, So that to 
the drawings So specification the corporate seal 
of the co. had been affixed, So that pltfs. had signed 
same, pltfs. covenanted to complete the well, etc.. 
So works mentioned So specified in the specification 
or shown in the dravdngs, or which might be 
reasonably implied therefrom or be considered 
incidental thereto. So that they would find all 
materials required in the making So completing 
the works of such sort, etc., as in the specili cation 
described, & all scaffolding, engines, pumps, etc., 
mentioned in the specification, as required to be 
provided by the person contracting to perform 
the work, as might be found necessary to complete 
the works. So labour, etc., necessary for the con- 
struction So completion of the well in a workman- 
like manner. So in all respects conformable to the 
specification. So fully to complete the works in a 
workmanlike manner on or before Sept. 22 then 
next, with power to the engineer of the co. to delay 
the work So grant an extension of time if he should 
think proper. If not completed in manner afore- 
said on Sept. 22, pltfs. were to be liable to a 
penalty of 20s. weekly. Defts. covenanted to 
pay the £3,880, So such further sums as should bo 
payable in respect of deviations from the works. 
The specification, which was under the seal of the 
co. contained the following passage : — “ The 
contractor will be required to sink the well, etc., 
to the depth of 120 feet, etc., after which the co. 
will undertake the erection of the permanent 
steam-engine So joennit the pumping to be per- 
formed by it, sufTicicmt interval of time being 
allowed for the erection of the steam-engine. So 
such time added to the period assigned to the 
contractor for the performance of the works ” : — 
Held : there was an implied covenant on the part 
of the co. to erect the permanent steam-engine as 
provided in the specification. — Knight v. Graves- 
end So Milton Waterworks Co. (1857), 2 H. So N. 
0 ; 27 L. J. Ex. 73 ; 29 L. T. O. S. 83 ; 167 E. R. 3. 

35. Works let by municipal corporation — 
Assent of Commissioners of Woods Sc Forests — No 
Implied covenant to obtain.] — corpn. agreed 
with pltf. to let pltf. the making of certain works 
to be made under the authority of an improvement 
Act, paying him a stipulated price. So pltf. agreed 
to take the works, as to a certain portion of them 
whicli might require the assent of the above 


Oomrs., that he would well, truly So faithfully 
construct, make So execute the works as set fortn 
&> described in the specification ^ laid down on 
the j^lan, at So for £4,987, subject to the following 
provisions ” Then followed certain provisions, 
that^ the assent of the above Oomrs. should be 
obtained, that the corpn. should not be prevented 
from proceeding with the works by a certain 
railway co., or any person acting under the powers 
given to that co, to make part of the works in 
question, & that the approbation of the Treasury 
should be given to the corpn. to borrow the money 
required on mtge. On demurrer to a declaration, 
assigning as a breach that the corpn. omitted to 
procure or obtain the assent of the CJomrs. or the 
approbation of the Treasury within a reasonable 
time : — Held : although it might have been 
expected on both sides that such assent & appro- 
bation should be obtained, there was no implied 
covenant on the part of the corpn. to obi^in it, 
So the breach was bad. — Smith v, Harwich Corpn. 
(1857), 2 C. B. N. S. 661 ; 26 L. J. 0. P. 257 ; 
22 J. P. 65 ; 140 E. R. 572. 

Antwtaiion : — Bold. Troloar v. Biggo (1874), 43 L. J. Ex. 95. 

36. Contract to complete house — ^Flooring Sc 
flooring boards included.] — ^Pltf. agreed to build 
a house for deft., who prepared a specification 
which contained particulars of the different 
portions of the work. Under the head “ carpenter 
So joiner ” there was specified the scantling of the 
joists for the different floors, the rafters, ridge So 
wall pieces, but no mention was made of the 
flooring. The specification stated that “ the whole 
of the materials mentioned or otherwise in the 
foregoing jiarticulars, necessary for the completion 
of the work, must be provided by the contractor.” 
At the foot of the specification pltf, signed a 
memorandum, whereby he agreed with deft. ” to 
do all the works of every kind mentioned So 
contained in the foregoing particulars, according 
in every respect to the drawings furnished or to 
be furnished, for £1,100, The house to be com- 
pleted So fit for deft.’s occupation by Aug. 1, 
1868.” Pltf. prepared the flooring boards, brought 
them to the premises, & planed So fitted them to 
the several rooms, but refused to lay them down 
without extra payment, because the flooring was 
not mentioned in the specification, whereupon 
deft, put an end to the contract, took possession 
of the works, So proceeding to complete the build- 
ing used the flooring boards so prepared So fitted 
by deft.: — Held: (1) pltf. was not entitled to 
recover for the flooring os an extra, because it 
was included in the contract though not mentioned 


repair steaTnfthip .] — Suppliants enteiud 
into a contriict with the Crown to 
“ plaA)e a secondhand compound sorow 
surface oondonBlncr euxme in a 
certain stoamslilp bclonglni? to the 
Dominion Govt. ; & to convert the 
vessel from a paddle steamer into a 
screw propeller. By the specifications 
annexed tc & forming part of the 
contract it was stipulated, inter alia, 
that the old engine So paddle wheels 
were to be broken &: taken out of the 
steamer at the contractors’ exnense, 
& that they should stop up all the 
holes both in the bottom So side of 
the vessel ; that the contractors were 
to make new any part of the engine or 
machinery although not named in the 
specifloations, which might be required 
by the minister, etc., the whole to be 
completed So ready for sea, on a full 
steam pressure of 95 lbs. per square 
in., ready to commence running on a 
certain date, the whole work to bo of 
first class stylo to the entire satisfao* 
tiou of the engineer appointed to 
superintend the work. It wa^ further 


agreed that the steamer was to be put 
111 perfect rniiiiiug order ; that the 
alterations of any parts of the steamer, 
for the purpose of fitting up the new 
work.s, & any openings or cuttings or 
rebuilding, were to be executed Sc 
furnished at the cost of the contractors. 
It. was also provided that the steamer 
was to have a satlsfactcry trial trip 
of at least four hours*^ duration, 
steaming full speed, before being 
handed over to the department. The 
vessel was built of iron So very old. 
Suppliants had taken the old engine 
out of the hull. So had founded her, 

S reparatory to placing her in a dry 
ocK in order to complete their work 
under the coutraot. Owing to the 
fact tliat the bottom of the vessel 
under the old engine seat had been 
eaten away by rust, it gave way & 
was broken in when she grounded. 
It was established that the accident 
did not occur through the negligence 
of suppliants ; but the Crown Insisted 
that suppliants were liable to repair 
this damage under the terms of the 


contract & specillcatlons : — Held: (1) 
there was notliing to show by the 
terms of the contract So specifications 
that either party at the time of 
entering into the contract contem- 
plated that the portion of the steam- 
ship lying below So hidden by the 
engine seat would inquire renewing ; 
So the stipulation in the speclfloations 
that “ the steamer was to be put in 
perfect running order ” was intended 
to apply only to work suppliants had 
expressly agreed to do, So should not 
be extended to other works or things 
which they did not agree to do or to 
replace or renew ; (2) in such a con- 
tract as this, neither by the law of 
England nor by that of the province 
of Quebec Is there any warranty to 
be implied on the part of the owner of 
the thing upon which the work is to 
bo performed that the same shall 
continue In a state fit to receive the 
work contracted for. — L ainA v. K. 
(1896), 6 Kxoh. C. R. 103.— CAN. 

f. CorUrad to do decorative 
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in the specification ; (2) pltf. could not maintain 
trover for the fiooring boards left on th^remises 
by him & subsequently used by deft. — ^Williams 
V. FiTZAiAUiiiCB (1868), 3 H. & N. 844 ; 32 L. T. O. S. 
149; 167E. R. 709. 

Annotaiion Dakin r. Loe (1914), 112 L, T. G45. 

87. Rates paid by contractor — ^No obligation 
to repay.] — A corpn. were the owners of a railway 
which had been laid by them some time before 
for the construction of other portions of their 
waterworks undertaking, but which had become 
derelict. By a clause in the specification the 
contractor had to ** take over the railway & 
put it in repair & the contractor had to pay all 
wayleaves payable by the corpn. to landowners 
over whose land the railway was constructed. 
There was no provision as to the payment of ratios 
on the railway. The rating authorities rated the 
contractor as the occupier of the railway, & while 
disputing his liability he paid the rates &> claimed 
to recover them from the corpn. The dispute 
was referred to arbn., & the arbitrator found that 
the contractor was not the occupier of the railway 
& that the corpn. were bound to repay to him the 
rat.es which he had been compelled to pay in order 
to prevent a distress being levied : — Held: there 
was no implied undertaking by the corpn. to repay 
to the contractor the rates so paid by him as the 
rated occupier of tlie railway. — Re Noirr Sc Cardiff 
Corpn., [1918] 2 K. B. 146 ; 118 L. T. 487 ; 82 
J, P. 181 ; 16 L. G. K. 253, C. A. ; revsd* on 
another point sub nom. Brodie v, C/ARDIFP Corpn., 
11919] A. C. 337, H. L. 


Sub-sect. 3. — ^Words and Phrases in 
Building Contracts. 

38. “Approved plan.”] — ^An underlesseo of 
premises for an unexpired term of fifty years, under 
a covenant to repair & keep up the demised 


premises, was required by a local board to treat 
with them for the purchase of a strip of land on 
which the buildings stood. The underlessee pro- 
posed to pull down the demi^d premises Sc re- 
erect them upon plans sanctioned by the local 
board, but, in fact, in contravention in some 
respects of their bye-laws : — Held : even though 
the plans had been passed by the local authority, 
the underlessec would not be entitled to erect 
buildings in contravention of any of their bye-laws. 
Semble: a local authority empowered to make 
bye-laws had no power to sanction plans in 
contravention of bye-laws properly made. — Re 
McIntosh & Pontypridd Improvements Co. 
(1891), 01 L. J. Q. B. 104 ; 8 T. L. R. 128, D. C. ; 
affd- (i«92), 8 T. L. B. 203, C. A. 

Annotations : — FoUd. Yabbicoiri v. Kiivr, [1899] 1 Q. B. 444. 

Refd. Dover Pleture l*alace & Pessers v. Dover Corpn. dc 

CruudttJl, Wraith, Gurr & Knight (1913), 11 L. G. R. 971. 

89. .1 — ^A local authority, empowered to 

make bye-laws for the regulation of buildings 
within its jurisdiction, has no power to sanction 
plans in contravention of bye-laws properly made. 

An “ approved ” plan is a plan which has been 
lawfully approved by a local authority, & not 
one which has merely received their approval in 
fact. — Yabbicom v. King, [1899] 1 Q. B. 444 ; 68 
L. J. Q. B. 660 ; 80 L. T. 159 ; 63 J. P. 149 ; 47 
W. R. 318 ; 43 Sol. Jo. 190, D. C. 

Annotation : — Befd. Dover Picture Palace & Pessers v. Dover 

Corpn. & tJrimdall, Wraith, Gurr & Knight (1913). 11 

L. G. R. 971. 

See, further, Public Health & Local Adminis- 
tration. 

40. “ Completion.”] — “ Completion Held: 
to mean certified completion, Sc not completion in 
fact. — C^uNLiFFK V. Hampton Wick Ixical Board 
(1893), 9 T. L. R. 378 ; 2 Hudson’s B. C., 4th cd., 
2.50, C. A. 

“ Completion of the contract ” — Whether cer- 
tificate condition precedent.] — Sec Part III., Sect, 1, 

post, 

Locomotives Act, 1898 (c, 29), s. 12 (1).] — 

See Highways, Streets, & Bridges. 


%Dork, ) — l*ltf . agreed by instrument 
under seal, to do certain dec’orative 
work at defts.’ hotel, the work to be 
done to the satisfaction of defts.’ 
architect & to bo completed by Aug., 
1902, leave being given to defts. to 
cancel the agreement should these 
conditions not be fulfilled. Pltf. was 
unable \o commence work until Oct., 
1902, owing to the walls of the hotel 
not being ready to receive pltf.'s work. 
The work had ultimately to he sus- 

8 ended through no fault of pltf.’s. 

n being requested to resume work, 
pltf. considered the walls were not in 
a fit condition & defts. oancelled the 
contraot. In an action for damages : — 
Held : It was an implied tenri of the 
contract, that defts. were to hand over 
the premises to pltf. in a fit condition, 
for Ihe performance by lilm of the 
work which he had contracted to do. — 
Sloane V. Toronto Hotel Co. (1905), 
6 O. W. K. 460.— CAN. 

Contract to instal bowling alleys 
-T^ovision for ventilation .) — Under a 
contraot to instal bowling alleys which 
provides that the foundation therefor 
Is to be prepared by the owner accord- 
ing to the Instructions of the con- 
tractor, the latter is bound to make 
reasonable provision for ventilation of 
the floor . — SMrm v. Brunswick Balkk 
Catjlendeb Co., 11917] 3 W. W, R. 
1071 ; 38 D. L. R. 465 ; 25 B. O. R. 
37.— CAN. 

fc. Oontract to eonstruct heating <£• 
ventilating apparatus — Temporary heat' 
ing.) — Pltf. had a contract In writing 


for tho construction of a vrarohouse 
according to certain plans & specifica- 
tions. Defts. contracted with pltf. to 
instal heating & ventilating apparatus. 
Disputes having arisen, pltf. by notice 
terminated the contract & proceeded 
to complete the work himself. This 
action was brought to restrain defts. 
from ontoiing upon the premises & to 
recover damages for tlie cost of 
temporary iieating '.—Held : tho con- 
tract did . not provide for temporary 
heating & no provision therefor was 
reasonably to be Implied. — Brapkn 
u. VaRLOW^ FoirNDRiKS (1915), 8 

O. W. N. 575.— CAN. 

k. Substitution of work — Implied 
terms expressly ejccluded .) — Qilbfut 
Blahtino & Dreduinu Co. v. R. 
(1902), 33 S. G. R. 21.— CAN. 


PART 11. SECT. 2, SUB -SECT. 8. 

1. “ Actual cost.**] — H. entered into 
a contract with the Govt, for the 
construction of a line of railway, by 
which it was provided that in case of 
certain defaults on the part of the 
contractor, the Govt, should be at 
liberty to take over the incomplete 
work & pay to the contractor the 
** actual cost ” theioof, which was to 
bo ascertained by the certificate of the 
Govt, engineer, who was to be at 
liberty to inspect tho contractor’s 
books : — Held : such ** actual cost ” 
was the cost actually incurred by the 
contractor in constructing the work, 
& did not include interest on payments, 
or expenditure wasted in oonsequenoe 


of any part of the work having been 
condemned by the ensdnoer, or any 
work or material of wlilch the Govt, 
had not received tho benefit, or pay- 
ments made to solrs. or agents acting 
solely in the interests of tho contractor 
ill oouuectiou with alterations in the 
contract. — v. Colonial Govern- 
ment (1903), 20 S. C. 416 ; 13 C. T. R. 
601 ; 2 Buch. A. C. 355.— S. AF. 

m. “ Total coaV'y—Held : in con- 
struing a building contract tho words 
“ total cost ” were ambiguous, & the 
ct. must be guided in their construo- 
tioii by tho context & the circum- 
stances in which the T>arties then were. 
— Armour v. Oakville (1914), 26 
O. W. H. 430; 6 O. W. N. 453.— 
CAN. 

n. ** Clear.**] — Pltf. contracted to 
sink the shafts 5 ft. by 7 ft. “ clear ” : 
— Held : “ clear ” meant a right 
parallelcpipedon 6 ft. by 7 ft. — H unton 
V. Coleman Co. (1907), 10 O. W. R. 
610.— CAN. 

40 i. ** Completion of the works ” — 
Extras included.) — Whore a contraot 
provides for the doing of certain 
speolfied works, & such additional or 
extra works as may be properly 
ordered, Sc fixes a date for ine com- 
pletion of the works ” the contract is 
not performed until the completion 
not only of tho works originally 
specified, but of all additions or 
extras properly added thereto. — ^W ark 
V. liYTTELTON HARBOUR BOARD (1882), 
I N. Z. L. R. 191.— N.Z. 
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Part II.— The Contract. 


41, ^^For the purpose ol building/*] — by 

an agreement in writing, ag^d to wm stones, 
etc., for the purpose of building ” certain cot- 
tages ! — Held : the term “ building ” did not 
include the completion of the buildings by plaster- 
ing & tile-pointing. — Charlton v. GtIBSON (1844), 
1 Car. & Kir. 641, N. P. ; avbaequent proceedings, 
4 L. T. O. S. 90. 


State, &> the plea was proved, it appearing, that, 
although certain drawings had been submitted to 
the conunittee, none had been approved by them. — 
Moffatt V, Dickson (1853), 13 C. B. 543 ; 22 
L. J. C. P. 205 ; 17 Jur. 1009 ; 1 C. L. R. 294 ; 
138 B. R. 1311. 


Annotations : — Mentd. MolTatt ». Laurie 
583 ; Kendall v. King (1856). 17 a B. 48 


^1855) 


, 15 a B, 


42. ** Necessary approaches.* *1 — railway co. 
agreed with a landowner, through whose estate the 
railway would pass, to construct & maintain a 
siding connected with their railway at B., together 
with all necessary approaches thereto for public 
use, for the reception & delivery of goods ; — Held : 
“ necessary approaches ** meant ** proper ap- 
proaches.*’ — Lytton V. Great Northern Ry. Co. 
(1856), 2 K. & J. 394 ; 27 L. T. O. S. 42 ; 2 Jur. N. S. 
430 ; 4 W. R. 441 ; 69 B. R. 836. 

48. ** Premises.**] — The word “ premises,” 
although in popular language it is applied to 
buildings, in legal language means “ the subject 
or thing previously expressed.” — Beacon Life 
& Fire Assurance Co. v. Gibb (1862), 1 
Moo. P. C. C. N. S. 73 ; 1 Now Rep. 110 ; 7 L. T. 
574 ; 9 Jur. N. S. 186 ; 11 W. R. 194 ; 1 Mar. L. O. 
269 ; 15 B. R. 030, P. C. 

Annotation : — Befd. f^onnty Hotel & Wine Co. v. L. & N. W. 

Ry. Co., 11918J 2 K. B. 251. 

44. “ Probationary drawings.*’] — ^A declaration 
in afisumpait against deft., sued as clerk to a 
committee of visitors appointed pursuant to 
8 & 9 Viet. c. 120, for the regulation, etc., of a 
county lunatic asylum, stated that it was a^eed 
by & between pltf. & the committee of visitors, 
that, in consideration that pltf. would render his 
services as an architect in examining the site for a 
proposed lunatic asylum, & preparing the requisite 
probationary drawings for the approval of the 
commiil/<3C of visitors, & aU other drawings & 
documents required to be submitted to the comrs. 
in lunacy, & afterwards to the Secretary of State, 
pursuant to the statutes, & subsequently would 
prepare the whole of the working-drawings, 
estimates, & specifications for an asylum to contain 
two hundred patients, the committee agreed that 
4S437 lOfir. should be paid to pltf. The declaration 
then alleged that pltf. did render his services in 
examining the site, & did prepare the requisite 
probationary drawings for the approval of the 
committee, & had always been ready & willing to 
prepare all other drawings & documents required 
to be submitted to the comrs. in lunacy, & Secretary 
of State, & subsequently to prepare the whole of 
the working-drawings, estimates, <& specifications, 
of which the committee had notice, but that they 
refused to permit him to complete the agreement, 
& wrongfully discharged him from the further 
performance thereof. Plea, that pltf. did not 
prepare the requisite probationary drawings in the 
count mentioned : — Held : the term ” probationary 
drawings,” meant drawings to be approved of by 
the committee, & if approved of, then to be sub- 
mitted to the comrs. m lunacy & Secretary of 


46. “ Retention money.**] — A contractor 
a^^reed to construct sewerage works for a rural 
district council. Payment was to be meule as the 
work proceeded, the work being measured monthly 
& 80 per cent, of the value of the work being paid 
to the contractor upon the certificate of the 
engineer. It was further provided that when the 
whole of the works had been certified as duly 
completed, a further sum of 15 per cent, should be 
paid, & the balance within six months after the 
works should have been delivered up to the council 
& should have been certified by the engineer to 
be completed. The contractor gave defts. a 
charge on the ” retention money,” & subsequently 
mortgaged all the money payable to him under 
the contract to pltfs. On an issue to determine 
the moaning of the phrase “ retention money ” : — 
Held : the contract intended & was understood by 
defts. as intending to include not only 5 per cent., 
but also the 15 per cent, as ” retention money.” — 
West Yorkshire Bank, Ltd. v, Isiierwood 
Brothers, Ltd. (1912), 76 J. P. 466 ; 28 T. L. R. 
593. 


46. “ Several works.**] — ^With regard to the 
time of completion : — Held : ” the several works ” 
meant the whole works, & not each section thereof. 
— CuNLiPFE v. Hampton Wick Loc^al Board 
(1893), 9 T. L. R. 378 ; 2 Hudson’s B. C., 4th ed., 
250, 0. A. 

47. “ Weekly account.**] — ^I’ltf., a builder, by 
deed contracted with defts. to build for tliem a 
house & premises for a certain sum. The deed 
provided that ” no alterations or additions shall 
be admitted unless directed by the architect of ” 
defts. “ in writing under his hand, & a weekly 
account of the work done thereunder shall bo 
deiivei*ed to the architect or the clerk of the works 
on every Monday next ensuing tlie performance 
of such w'ork, & the delivery of such account shall 
be a condition precedent to the right of ” pltf. ” to 
recover payment for any such addition or altera- 
tion.” Jn an action by pltf. to recover the balance 
due under the contract, the claim including charges 
for additions & alterations ; — Held : parol evidence 
was admissible for pltf. to explain that the ex- 
pression “ weekly account ” was a term of art 
well known in the building trade, & meant, by 
the usage of the trade, an account of the day work 
expended in each week on the additions & altera- 
tions, & the materials used in such day work. — 
Myers v, Sabl (1860), 3 E. & E. 306 ; 30 L. J. Q. B. 
9; 7 Jur. N. S. 97; 9 W. R. 90; 121 E. R. 
467. 


Annotations Miller v. Tothorin^rtou (ISOl), 6 

H. & N. 278 ; lie Sutro & Hellbut, Symons & Co., [19171 
2 K. B. 348. 


o. “ Decayed timber ” — Worm- 
eaten.,] — Pltfs. contracted to replace 
with sound timber, all “ decayed 
timber : — Held : worm-eaten timber 
was not included. — Staunton 8 c Ktno 
V , Wellington Education Board 
(1909), 28 N. Z. L. R. 449.— N.Z. 

p. “ Za earth** — Clay ,] — Where a 
contract stipulated that the work to 
be done in the oonstruotlon of a canal 
was to be ** in earth,** 8 c a good deal of 
the material excavated by the con- 
tractor 5c deposited by him in the 


banks of the canal consisted of hard 
clays : — Held : olay fell within the 
term ** earth,** & the contractor was 
not entitled to rcKard excavation In 
olay as an extra 8 c to claim a hi^fher 
rate of payment for such excavation. 
— Bothwell V. Union Government 
(Minister op Lands) (1917), App. D. 
262.— S. AF. 

q. ** To** ** from** streets,] — 
The words *‘ from ** & “ to ** streets 
mentioned in speoifloatlons for the 
ooustruotiou of works undertaken by 


an cqfreemont in writing, as shown on 
a plan annexed to 8 c doolarod to form 
part of the contract, arc not necessarily 

exclusive. , 4 . 

Wher€» tlie afifreement provided that 
the works should bo constructed 
“ along N. street from B. street to 
L. street, as shown 011 tho said plan 
— Held : the words meant, “ as far as 
tho plan shows along N. street, hut 
not exceeding tho most distant side 
of L. street^— City op Montrf.al e. 
Canadian Pacific Ry. Co. (1903), 33 
S. 0. K. 396.— CAN. 
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Sbot. 3.— time F(MR completion. 

SuB-sBCT. !• — ^Whether Time op Essence op 

Contract, 


48. Date of completion merely directory — 
Acceptance of completed work.]~-Pltf. contracted 
to build cottages by Oct. 10 ; they were not 
finished till the 16th. Deft, having accepted the 
cottages ; — Held : pltf. might recover the value 
of his work, on a declaration for work & labour & 
material8.~LucAS v. Godwin (1837), 3 Bing. N. C. 
737 ; 3 Hodg. 114 ; 4 Scott, 602 ; 0 L. J. O. P. 
206 ; 132 E. R. 696. 

-Amwiotwwj Mentd. Lamprell v. BUleiicay Union (1849), 
3 Exoh. 283 ; Dakin v. Loc, [1916] 1 K. B. 606. 

See^ further, Contract. 


Sub-sect. 2. — Delay by ordering Extras. 

A. No Provision in Contract as to Extension of Time, 

49, Second agreement to perform additional 
work — Waiver of time of original contract.] — To 

an action for work & labour, deft, pleaded that the 
work was done under an agi*eement in writing 
whereby pltfs. agreed to build for him six houses, 
& completely finish & give up the premises to him 
on or before Mai*. 20, 1859, under a penalty of £1 
for each house for each & every week the works 
should remain incomplete & possession withheld 
from deft, after that date, the amount of the 
penalty to be paid out of the money which might 
become due to pltfs. under the agreement, that 
the houses remained incomplete & possession was 
withheld from deft, for twelve weeks after ^ beyond 


the day stipulated, wherefore deft, claimed to 
deduct £72. To this plea pltfs. replied that, after 
the making of the a^eement in the plea mentioned, 
& before any of the alleged pen^ties had been 
incurred, it was mutually agreed that pltfs. should 
perform certain other work in & upon the houses 
m addition to the work in the first agreement 
mentioned, such additional work to bo done within 
a reasonable time, that the work under the second 
agreement was so mixed up with the work in the 
first agreement mentioned, being part & parcel 
thereof, that it became impossible to comple^ the 
work in the first agreement mentioned until the 
work under the second agreement was also com- 
pleted, as deft, at the time of making the last- 
mentioned agreement well knew, & that pltfs. had 
performed all the work undor both agreements 
within a reasonable time : — Held : a good legal 
answer to the claim for penalties, on the ground of 
waiver. Seniblc : (Byles, J.) the replication 
afforded a good equitable answer, on the ground 
that the performance of the original agreement 
had become impossible by the act of deft. — 
Thornhill v. Neats (1800), 8 C. B. N. S. 831 ; 

2 L. T. 539 ; 141 E. R. 1392. 

Annotations: — Mentd. WllllaiiiH v. AgiiiB, [1914] A. 0. 510 ; 
Morris v. Baron, fl918J A. C. 1. 

B, Express Contract to complete whole Work within 

specified Time, 

50. Whether time essential part of contract — 
Extras ordered by architect.] — ^By agreement under 
seal, between pltf. of the one part, & defts., 
guardians of the poor, of the other part, after 
reciting (inter alia) that pltf. had proposed to con- 
tract to erect the workhouse at B., perform all 


PART II. SECT. 3, SUB-SECT. 1. 

r. Contract reserving penalty.] — 
Time is not of the essence of the 
contract whore the contract reserves a 
penalty. — Bkok v. York (1913), 25 
O. W. K. 730 ; 6 O. W. N. 836.— CAN. 


s. Oral agreement — No proper 
plans or specifications.] — Pltf. agreed 
to build the walls & foundation of a 
house for deft. The agreement was 
not In writing, & no proper plans or 
specifications wore prepared. Pltf. 
claimed the price agroe'd upon & 
certain sums for extras. Deft, counter- 
claimed damages for defective work & 
for non-completion of the whole work 
by the time agreed upon : — Held : it 
was not a term of the contract that 
pltf. was to complete the work at any 
speoial tune. — Irebalk v. Drkwey 
(1912), 19 W. L. R. 931 ; 4 I). L. H. 
368.— CAN. 


t. Contract to build <£• deliver 
ship — Payment by instalnierUs.]— By 
contract in writing pltfs., in consldera- 
tton of £9.5,906, agreed to build & 
deliver to defts. a steam vessel on or 
beforo Aug. 1, 1897. The £95,90,5 
was t-o be paid in six Instalinents at 
Bi>eoifiod times, the fifth Instalment to 
be paid when tho vessel was handed 
over. & as to the sixth instalment of 
£5,000, it was provided that if tho 
“ contmet shall be in all respects duly 
performed bv the contractors (pltfs.) 
& the vessel shall have been com- 
pleted, & shall have made her trial 
trip, & shall be ready to be lianded 
over on or beforo Aug. 1, 1897,** etc., 
then defts. should pay tho sum of 
£5,000, being the balance of the con- 
tract price of £95,905. The vessel was 
not delivered until Sept. 18, 1897, but 
otherwise the contract was duly carried 
out, &; defts, suffered no damage by 
reason of the delay. Pltfs. having 
sued defts. for £5,000, the last Instal- 
ment ; — Held .* the delivery of the 
y^el on Aug. 1, 1897, was not of 
the essence of tho contract so as to 


constitute It a condition nrooodent to 
pltfs.* right to recover the £5,000. — 
Laird Brothers v. City of Ditblin 
8team I’ackkt Co. (1899), 34 I. L. T. 

9.— IR. 

a Contract to supply <£* erect steel 
mark — Completion ivithin rcasonahle 
time.] — ^A clause in a contract for tho 
supplying & erecting of steel work for 
buildings & machinery, provided that 
the contractors expected to make 
shipments of tho materiaJ about Apr. 1 
& to complete erection of tho steel 
work in about two mouths after its 
arrival at the site : — : lids did not. 
araoimt to a contract to ship & com- 
nlotc the works at the dates mentioned 
but only bound the contractors to shin 
the material & complete tho work 
within. In each case, a reasonable time. 
— Canada Foundry Co., Ltd. v. 
Edmont’o.v Portland Cement Co., 
[19181 3 W. W. H. 866 ; 43 D. L. R. 
583.— CAN. 

b. Installation of plant — To be nut 
in operation before payment.] — fhe 
R. Co. having sued tho city of T. for 
the contract price of the Installation 
of a complete electric plant, which, 
undor the terms of the contract, was 
to be put in operation for at least six 
weeks beforo payment of tlio price 
could be claimed, tho ot. referred the 
case to experts on the question whether 
tho contract had been substantially 
fulfilled, & they found that owing to 
certain defects tho contract had not 
been satisfactorily completed ; — Held : 
it being found that applts. had not 
fulfilled their contract within the time 
specified, they could not recover. — 
Royal Eleuirio Co. v. City of 
Three Rivkiw (1894), 23 8. 0. R. 
289.— CAN. 

c. No date fixed — Completion 
within reasonable time .] — ^Allen v, 
PiEROB (1895), 3 Terr. L. R. 319. — 

CAN. 

d. Question of fact.]- 


Corcoran r. Ollis (1861), 13 Ir. Jur. 
393.— IR. 

PART II. SECT. 3, SUB-SECT. 2.— A. 

e. Further agreemcrU to perform 
within reasonable time.] — i^ltfs. con- 
tracted in writing with defts. for tlio 
erection of a bridge, to be completed 
by a day named, subject, in case of 
their failure to complete the work by 
that day, to a penalty of £3 for every 
day afterwards until completion. Sub- 
sequently to the written contract, & 
before any ])onalties had been Incurred, 
a parol agreement was entered into 
between the parties for certain addi- 
tional work, consisting of alterations in 
the structuro of the bridge, & of suoh 
a nature that, until they were finished, 
the bridge itself could not be com- 
pleted. Pltfs. did not oornploto the 
>ridgo for a considerable period after 
-he time appointed ; & in an action 
prought by thorn for tho amount due 
'or its construction, defts. made a 
counterclaim for £942 as penalties : — 
Held: (1) pltfs. had used due & 
reasonable despatch in executing the 
works after the further agreement had 
been entered Into ; (2) the further 

agreement was one to bo performed 
within a reasonable time ; (3) tho 

original contract having become, by 
tho further agreement & tho nature of 
tbe work to which it related, a contract 
to complete within a reasonable time. 
It was impossible by tho oxercise of 
all due Sc reasonable despatch to com- 
plete tlie bridge within the time 
ori^ally stipulated, Sc pltfs. were 
entitled to judgment for the entire 
amount of their demand. — Courtnay 
V. Waterford & CJkntral Ireland 
RY. Co. (1878), 4 L. R. Ir. 11.— IR. 

PART II. SECT. 3, SUB-SECT. 2.— B. 

f. Gfeneral rule.] — A clause in a 
building oonti‘CK}t providing for com- 
pletion by a certain date & for pay- 
ment of damages in default, is not 
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the works particularised in a specification pre- 
pared by B* & M., the architects, for £5,500, pltf., 
m consideration of the payments to be made to 
him, agreed with defts. that he would, in a work- 
manlike manner, do all the works mentioned in 
the specification, at the times therein mentioned, 
& would completely finish the whole by June 24, 
1840, & it was agreed that if the architects should 
think proper to make any alterations or additions 
in the progress of the works, they should give to 
pltf. written instructions for same, signed by them ; 
&, in consideration of the premises, defts. agreed 
with pltf. that they would pay him £5,500, at the 
rate of £76 per cent, on the amount of work done, 
& the remaining £26 per cent, within thirty days 
from the full completion of the contract, provided 
that pltf. should not be entitled to receive any 
payment until the works on which such payments 
were made to depend should have been completed, 
to the satisfaction of the architects, & pltf. thereby 
bound himself that, if he should fail in the com- 
pletion of all the works by June 24, 1840, unless 
hindered by fire, or other cause satisfactory to the 
architects, he would pay to defts. £10 per week, by 
w'ay of liquidated damages, so long as the works 
should remain incomplete. Pltf. proceeded to 
execute the works, & while they were in progress 
the architects required him to execute additional 
works ; the whole of the works original & addi- 
tional, were completed in a workmanlike manner, 
<te to the satisfaction of the architects, but, by 
reasons of the additions, the final completion of 
the work was necessarily delayed till Dec. 1840, 
at which time defts. took possession of the whole : 
— Held : the time of the completion of the works 
was not an essential part of the contract. — 
IjAMPbell V. Billbeicay Union (1849), 3 Exch. 
283 ; 18 L. J. Ex. 282 ; 12 L. T. O. 8. 533 ; 13 
J. P. 236 ; 154 E. B. 850. 

Annotations : — Mentd. Biggie v. London & Black wall Ry. 
(3o. (1850), 19 L. J. Ex. 308 ; (Clarke v. Cuckfleld Union 
(Irdnfl. (1852), Bail Ct. Cos. 81 ; Finlay v. Bristol & 
Exeter Ry. Co. (1852), 7 Exch. 409 ; Lowe v. L. & N. W. 
Ry. Co. (1862), 21 L. J, Q. B. 361 ; R. c. Greene (1852), 
16 Jiir. on.'l ; J^aullng v. L. & N. W. Uy. Co. (1863), 1 
G. L. H. 1)97 ; HouderHon v. Australian Royal Mail Hteam 


Narration Co. (1856), 5 B. & B. 409 ; Northampton Gas- 
light Co. V. Parnell (1855). 3 C. L. R. 409 ; Smart v. West 
(1856), 10 Exch. 867 ; Russell D. Sa Da Bandeira 
(1862), 13 B. N. S. 149 ; Thames Iron Works Co. r. 
Royal Mall Stpam-Pooket Co. (1862), 13 C. B. N. S. 368 ; 
Nicholson v. Bradley Union Grdns. (1866), 7 B. & S. 774 ; 

(1878), 3 C. P. D. 208 ; Lawtord 
V . Blllerloay R. C., [1903] 1 K, B. 772. 

51. — ^Where in a contract for the 

execution of specified works it is pi*ovided that the 
works shall be completed by a certain day, &, in 
default of such completion, the contractor shall be 
liable to pay liquidated d^ages, & there is also 
a provision that other work may be ordered by 
way of addition to the contract, & additional work 
is ordered which necessarily delays the completion 
of the works, the contractor is exonerated from 
liability to pay the liquidated damages, unless by 
the terms of the contract he has agi*eed that, what- 
ever additional work may be ordered he will 
nevertheless complete the woiks within the time 
originally limited. — Dodd v. Chuuton, [1897] 
1 Q. B. 662 ; 60 L. J. Q. B. 477 ; 76 L. T. 438 ; 45 
W. K. 490 ; 13 T. L. R. 305 ; 41 Sol. Jo. 383, C. A. 
Annotation : — Mentd. Wells v. Anny & Navy Co-op. Soc. 

(1902), 86 L. T. 764. 


C, Provision for Extension of Time hy Architect or 

Enaineer. 

52. Time not extended — Whether original date 
binding.] — contract for building a steamer con- 
tained a provision that the engineer for the time 
being should have power to dii*ect additions, 
deductions, alterations, & deviations, to & fi^om 
the contract work, & should have power to extend 
the time for completion of the contract, & that 
unless he did so, the time should be deemed not 
extended by reason of such extra works. It also 
contained a provision that £6 should become due 
as liquidated damages for every day beyond the 
time specified in the contract, on which the work 
remained uncompleted. In an action brought in 
respect of certain extra works : — Held : a replica- 
tion that deft, had, by diiecting extra works, 
rendered the performance of the contract work 
impossible within the appointed time, was a good 


blndiug whore extras have boon 
ordered. — H amilton v . Vinkbkrg 
(1912), 21 O. W. R. 75; 3 O. W. N. 
605 ; 2 I). L. R. 921 ; 22 O. W. R. 
238 ; 4 D. L. R. 827.— CAN. 

g. Extras ordered hy employers .] — 
A building contract, entered into by 
G. for the erection of artlHans’ cottages 
for an urban district council, stipulated 
that, in consideration of the payment 
of tho contract price by instolmonts, 
payable on tho cortincato of the 
council’s engineer, tho contractor 
should within one week from tho 
signing of the contract begin, & within 
nine months from that date complete, 
the contract works, unless delayed by 
strikes or look-outs. Tho contract 
works were not completed within the 
contract time ; but certain extra 
works had boon ordered ])y the council, 
& were executed by tho oontraotor : — 
HtM : as pltf. had boon prevented 
from oompleting within the contract 
time by the extra works ordered, the 
penalty clause of the contract was 
oxtlngulshod, 8i pltf. was entitled to 
Judgment on lids claim. — Galuvan v . 
KILLARNKT URBAN DISTRUST COUNCIL, 
[1912] 2 I. R. 350.— IR. 

h. Time for ordering .] — Where 

the owner reserves the right to 
make alterations or additions, he may 
reasonably exercise the said right up 
to the last minute of the completion 
of the work . — Ee Wrstholmb Lumber 
C o. V . St. James (1915), 30 W. L. R. 
781 ; 8 W. W. R. 122 ; 21 D. L. R. 
549.-43AN. 


k. Completion within reason- 

able time — Onus of proo/.]— Brown 
Construction Co. v . Bannatynb 
School BiSTRicrr Corpn. (1912), 21 
W. L. R. 827 ; 6 D. L. R. 623.— CAN. 


PART II. SECT. 8. SUB-SECT. 2.— C. 

52 i. Time not extended — Whether 
original date binding,] — Under a build- 
ing contract, In writing, the contractor 
agreed that, subject to any extensions 
of time by the an^hiteot, tho building 
shoiiid be finished by a named day. 
Sc that in default he would pay 150 a 
week as liauidated damages. It was 
also provided that all extras, etc., 
should form a part of the contract, if 
authorised by the architect, who was 
first to fix tho price. Sc grant such 
extension of time therefor as ho 
thought necessary. Sc power was also 
given him to extend the time for com- 
pletion in cose of a strike. The build* 
mg was not completed for over four 
months after the time fixed. Sc this 
action for tho balance of the contract 

S rioo was commenced within the time 
lie final payment was made payable 
under the contrac*.t. Although some 
extras were done. Sc there was evidence 
as to delay by strikes, the architect 
was not asked for. Sc did not grant, 
any extension of time ; — Held : the 
contract must govern, Sc. defts. were 
entitled to recover, by way of oounter- 
olaim, the sum provided by the con- 
tract as liquidated damages.— McNa- 
mara V . Skain (1892), 23 0. R. 103.— 
CAN. 


62 ii. .] — A condition in a 

building contract provided that> the 
work was to be completely finished on 
or before a day named under a penalty 
of £10 for each day’s delay, provided 
that should the arohltoot order any 
additional work that should necessarily 
delay the coiuplotion of the whole or 
otherwise cause the work to be delayed 
either in commeneement or progress 
the contractor was to be allowed such 
additional time as the architect should 
at tho time of giving the order fix ; 
Sc in such ease the penalty for non- 
oomplotion was not to become payable 
until after the expiration of such 
additional time ; the architect to be 
the absolute Judge of the extent of 
the additional time to be allowed. 
Tho work was not completed within the 
time fixed by the oontraot. After 
the actual completion of the contract 
the architect signed & delivered to 
pltf, a document purporting to be hl» 
final certificate under the oontraot 
certifying that work had been done 
under the contract entitling pltf. to a 
sum named in terms of the oontraot 
agreement. A statement at tho foot 
showed that this sum had been arrived 
at without making any deduction for 
penalties. The architect afterwords 
wrote to deft, that he did not oonslder 
himself justiflod In Imposing any 
penalties. In an action by pltf. to 
recover the balance of the contract 
price Sc for extras, deft, oeunter- 
olalmed for damages for breach of 
contract : — Held : (1) the failure of 
the architect to fix tho addltionad time 



344 Building Contbacts, Engineers and Abohiteots. 


Sed. 3 . — Time for completion : Svib-eed. 2, C. / 
aed. 3.] 


answer to a claim to deduct penalties for its non- 
perfoimance, although the engineer had not ex- 
tended the time for its completion. — Westwood 
r. Sbcrbtaky op State fou India in Council 
(1863), 1 New Rep. 262 ; 7 L. T. 736 ; 11 W. R. 


261. 

Antiotationa : — Diltd. Roberts v. Bury Improvemont Comrs. 
(1869), L. R. 4 C. P. 766 ; Jones r. John's Oollego, 
Osrford (1870), L. R. 0 Q. B. 115 ; Tow v. Newbold-on- 
Avon United District School Board (1884), Cab. & El. 260. 
FoUd. Dodd V. Churton, [1897] 1 Q. B. 662. Refd. Stad- 
hard v. Lee (1863), 3 B. & S. 364 ; Roberts v. Bury Im* 
provemont Comrs. (1870), L. R. 6 C. P. 310. 

53 , ,] — ^Pltf. entered into a written 

agreement with defts. that he would execute 
certain works within a cci*tain period, & that, in 
case of non-completion within such period, for 
every day after such period until the comijletion 
of the work, pltf. would pay to defts. £3 aa & for 
liquidated damages, defts. to be entitled to deduct 
such sums from the amount due from them to 
pltf. In an action for the money due to pltf. on 
completion of the works, defts. claimed to be 
entitled to deduct £873 as & for such liquidated 
damages. Pltf. replied that cert.ain alterations 
ordered by defts. had been so mixed up with the 
works as to render completion within the stipulated 
time impossible. Defts. rejoined that such altera- 
tions had been made by order of the clerk of the 
works, etc., in accoi’dance with powers contained 
in the contract, & that the period within which 
the works & alterations were so ordered was not 
by the terms of the contract to be extended except 
by order of the clerk of the works, etc., & that such 
extension had not been ordered : — Beid : pltf., 
having bound himself in his contract to complete 


the alterations & works within a certain time, 
unless an extension of time should be granted by 
the clerk of the works, must abide by the con- 
sequences of the decision of the clerk of the works, 
even though it involved his performing an im- 
possibility. — Jones v, St. John’s College, Oxford 
(1870), L. R. 6 Q. B. 115 ; 40 L. J. Q. B. 80 ; 23 
L. T. 803; 19 W. R. 276. 

AnnotcUions : — ^Distd. Dodd v. Ohurton, [1897] 1 Q. B. 662. 
FoUd. Sattin v. Poole (1901), 2 Hudson's B. C., 4th od., 306. 
Befd. Howell v, Couplaud (1874), L. R. 9 Q. B. 462 ; 
Walker v. L. & N. W. Ry. (^. (1876), 1 C. P. D. 618 ; Tew 
V. Newbold-on-Avon United District School Board (1884), 
Gab. Sc El. 260. 

54, ,] — contractor undertook to 

execute works, with addition, enlargement, etc., 
within a specified time, the architect having power 
to extend the time for completion in proportion 
to the extra wgrks so ordered. Additions were 
ordered & executed, & caused delay m completion 
of the works beyond the time specified, but the 
architect did not extend the time : — Held : the 
contractor was boimd to complete the works within 
the time specified, & was liable to pay for the 
stipulated damages for non-completion witldii such 
time. — Tew v. Newbold-on-Avon United Dis- 
trict School Board (1884), 1 Cab. & El. 260. 

55. Time extended — Completion after extension 
— Jurisdiction of architect.]'— S. contracted to 
build a house for P. by a certain day. * The con- 
tract pi*ovided that “if in the opinion of the 
architect the works be delayed by reason of 
authorised extras or additions, or in consequence 
of the contractor not having mceived in duo time 
necessary instructions fi*om the architect, for which 
he shall have specifically applied in writing, the 
architect shall make a fair & reasonable extension 
of time.” The contract also provided for £12 per 


did not leave the wJiole, with the 
extras, to be done within ttie contract 
time but left the time unfixed within 
which the whole was to be done, with 
the result that the penalties were not 
recoverable ; (2) ordering of extras 

not in writing was an interference & 
departure from the contract on the 
part of deft, which prevented the 
operation of the penalty clause. — 
Murdoch v. Lockik (1890), 15 

N. Z. L. R. 296.— N.Z. 

1. CotUract left at large.} — Pltf. 

contracted to build a house for deft, 
w'ithin 20 weeks, weather pennitting, 
from the date of execution, &; to 
pay to the deft. £3 per week after 
such time until the work should be 
completed, such sum to be deducted 
from the contract money, any direction 
by the architect to perform extra work 
was not to vitiate or annul the con- 
tract. The work w^as not completed 
until 24 weeks after the period agreed 
upon. One week of the overtime was 
caused by the incJeinency of the 
weather, & 2 weeks’ overtime by extra 
work directed by deft, to bo done. 
The arohitect gave no direction in 
writing during progress of the work as 
to when the contract should bo coin- 

S leted, & made no allowance for the 
weeks’ overtime, but ho marked on 
the final certificate “21 weeks over- 
time ** : — Held : by reason of the 
delay of 3 weeks, caused by no fault 
on the part of pltf., the contract., as 
to its time of completion, was loft at 
large, & the deft, could not deduct 
the penalty of £3 per week for the 
21 weeks* overtime from the money 
due by him on the contract. — Parle v. 
Leistikow (1883), 4 N. S. W. L. H. 
84.— AUS. 

m. Failure to apply to 

earchUeei.) — Pltf.’s contract bound him 
to complete a building for the deft, 
within a specified time, & to pay a 
penalty of $20 a week in case of d^y 


beyond the time, subject to clauses 

f irovidlng for an extra time allowance 
n case pltf. should be obstructed or 
delayed in the prosecution or comple- 
tion of the work by the act, neglect, 
delay, or default of the owner or the 
archltert or of any other contractor on 
tJio house, but no such allowance was 
to be. made unless a claim therefor was 
presented in writing to the architocjt 
within 36 hours of the (Ktcurrenco of 
such delay ; — Held : pitf. wiis hound 
by this lost proviso, & was liable for 
the stipulated peiialtj', although the 
delay in comnletioii was entirely 
owing to causers beyond his control, & a 
large part of it took place before ho 
commenced his work at all, as he had 
failed to give notice in writing to the 
architect of any claim for extra time 
allowance. — G rky v. Stephens (1900), 

4 W. L. R. 201 ; 10 Man. L. R. 189.— 
CAN. 

n. Proxnffian for auto- 

malic extension — Whether damages for 
delay recox^crabk.] — A building ()cd- 
troct provided that the contractor 
should pay liouidated daiiuiges for 
c}ach week’s delay in the completion 
of the works shown in the plans & 
Bpeclfleations, but that for any 
authorised extra causing delay the 
cont-ractor should bo allowed such 
additional time for oompletlon os 
might bo agreed upon by him & the 
areliitect, & tliat in default of any 
such omenicnt the extension of time 
should be determined by an arithmetical 
formula of which the money value of 
the extra was an essential foct/ir : — 
Held : the onilssion to fix an extension 
of time wlicn the extras wore ordered 
dill not prevent the apnlication of the 

{ irovisiou for liquidated damages, but 
oft the period of extension to bo 
determined by the automatic provision 
contained in the contract after the 
extras had been completed & the price 
ascertained. — He Ellisdon & Hasten 
(1917), N. Z, L. R. 209.— N.Z. 


o. Onus of proof.] — In 

ail uetJon by a builder against the 
proprietor, doft. pleaded tliat under 
the penalty clause he was entitled Id 
take credit for the amount of 10s. per 
day from the time fixed for completion 
up to date of actual complcUoii. It 
appeared that pltf. had not applitHl 
for any eertiflt«it.e from the architect 
entitling him to an extension of time 
in respect of alterations, but deft, did 
not object to pltf. leading evidence 
of justitlcutiou for the delay. To what 
extent the alterations wore ordered 
before or after the time fixed, or what 
olTect they bad in delaying the work, 
did not appear ; — Held : the onus of 
proof was on pltf. to show that tho 
non-completion of tho work within the 
time was due to the act or omission of 
deft, having failed to do so deft, was 
entitled to enforce tlie penalty clause. 
— Steel v. Bell (1900), 3 S. C. 
(5th Series) 319.— SCOT, 

p. Independent crmlract — Not 

an extra coniemplaled in original 
contract.] — Where completion of the 
work originally contracted for was 
delayed by reason of an independent 
contract entered into for tho con- 
struction of an additional work, whicli 
was not such on extra as was con- 
templated by a provision for extension 
of time : — Held : this set at largo tho 
penalties which the oontract provided 
for in cose of delay in completion. — 
Meyer u. Gilmer (1899), 18 N. Z. L. R. 
129.— N.Z. 

56 i. Time extexvded — CompUHon 
after farfc/wiiow.]— Whore a building 
contract contains a stipulation making 
the contractor liable to pay liquidated 
damages for every day exceeding tho 
dale fixed by the coutracX for com- 
letlon, with a provision that tho said 
ate be extended upon the ordering 
of additional work, the contractor is 
liable for tho number of days’ delay 
less the time allowed for tho perform- 
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week as liquidai>ed damages for delay. The work 
was delayed beyond the time fixed, & S. wrote to 
the architect asidng him to grant or certify for an 
extension of time. The architect did not reply 
at once. S. then issued a writ claiming £681, 
which the architect certified as due to S., subiect 
to the question of penalties. The architect then 
wrote extending the time, but not to such a late 
date as that of completion, & certifying that £231 
was duo to P. as liquidated damages for delay. 
S. wished to call evidence before the Official 
Keforee to ^rove that the delay was caused by P. 
or his architect in ordering extras, in supplying 
material after the specified date, in delay m the 
selection of stone to be used & in the alteration 
of the plans Sc in other matters. The Official 
Keferee refused to admit this evidence : — Held : 
his decision was right, on the grounds that the 
builder had applied to the architect for his decision 
as to an extension of time, Sc was boimd by that 
decision, Sc that the architect had jurisdiction under 
the contract to decide particular questions of 
delay.— Sattin v. Poole (1901), 2 Hudson’s B. C., 
4th od., 306, D. 0. 


Sub-sect. 3. — Delay by other Aci^ of Employer 

OR Architect. 

56. In giving possession of site — Defauit of 
workmen of both parties.] — Pltfs. entered into a 
written contract to build, for £1,700, a brewery for 
defts., so far as i*egardod the carpenters’ work, 
witliin four months & a half next ensuing the date 
of the agreement, Sc in default of completing same 
within the time thereinbefore limited, to forfeit 
to defts. £40 per week for each week that the com- 
pletion of the work should bo delayed beyond a 
certain date, the amount to bo deducted from the 
£1,700 iis liquidated damages. Pltfs. did not 
begin tlio work for four weeks after the date of the 
agreement, iu conse<iueuce of defts. not being able 
to give them possession ; they were afterwards 
delayed one week by the default of their own 
workmen, & four weeks by the default of the 


maaons, etc., employed by defts. ; Sc the work 
was not completed till five weeks after the time 
limited : — Held : defts. were not entitled £o deduct 
from the £1,700 any sum in respect of the delay, 
either for the one or the four weeks. — Holme v. 
Guppy (1838), 3 M. & W. 387 ; 160 E. R. 1195. 

AnnotaHona : — Consd. Thornhill v, Noats (1860), 8 C. B. N. 8. 
831. Diftd. Russell v. .Sa Da Bandelra (1862), 13 C. B. N. S. 
149. Conid. Westwood v. Secretary of State for India in 
Council (1863), 1 Now Hop. 262. Distd. Roberts v. Bury 
ImproYoment .Oomrs. (1870), L. R. 5 C. P. 310. Refd. 
Stadbard v. Lee (1863), 3 B. &; S. 364 : Dodd v. Choiton, 
118971 1 Q. B. 562. 

57 , Sufficiency of evidence.] — Mort’s Dock 

Sc Engineering Co., Ltd. v. Wadey, Wadey 
V. Mort’s Dock Sc Engineering Co., Ltd., 
No. 22, ante. 

58. In supplying materials — Independent cove- 
nants.] — In an action of debt, the declaration sta^d 
that, by an indenture of Dec. 1837, in consideration 
of £250,000, pltf, covenanted with defts. to make 
Sc complete a certain railway. Sc to provide railway 
bars or rails Sc chairs on or before May 1, 1840 ; 
that afterwards, by another indenture of Mar. 
1839, in consideration of the further sum of £15,000, 
pltf. covenanted with defts., that he, being pro- 
vided by them with bars or rails & chairs for 
l/emporary &. permanent use, would complete the 
railway. Sc certain other works, on or before 
June 1, 1840, provided that, if pltf. should not 
complete the railway by that day, he should pay 
defts. £300, Sc the like sum for every succeeding 
day until the work should bo completed, so that 
the whole amount forfeitable should not exceed 
£15,000. Breach, that defts. detained from Sc 
did not pay pltf. £20,000, parcel, etc. Plea, as to 
£7,500, parcel of the £20,000, that the £7,500 was 
parcel of the £15,000 agreed to be retained by 
defts., that pltf. did not complete the railway on 
June 1, 1840, nor until twenty-four days after, 
whereby pltf. then became liable to pay defts. 
£300 per day for the twenty-five days during which 
the railway remained incomplete, by reason of 
which defts. deducted Sc retained the £7,500 out 
of the money payable by them to pltf. Replication, 
that pltf. did not become, nor was liable to pay 
defts., modo cl forind.. At the trial, it was proved 


unce of the udditioiiai work. — 
Wij:stiioi.mk Ltr^imcR Co. v. St. 
Jamks (1915), 30 W. L. R. 781 ; 8 
W. W. 11. 122 ; 21 D. L. R. 549.— 

CAN. 

65 ii. Pleading.] — A con- 

tract provided that lu the event of 
any alterations or additions being 
requiretl, tlio ongineor should allow 
such an extxuisiou of time as ho should 
think adequate ; Sc at the expiration 
of the time ho allowod doduotlons for 
delay ahould conio into operation. 
Alterations Sc additions were required 
by the euglnoor. Sc were executed by 
the contractor, but it was impossible 
to oojuploto the works until the altera- 
tions Sc additions wore also completed : 
— Held : ( 1 ) In the event of any altera- 
tions or additions being roquirod the 
works were not to he oompleted by tlio 
fixed date, but that the ongiuoer was 
hound to allow such an extension of 
time as he should think adequate ; (2) 

If the engineer failed to allow the 
neoessary time the contractor would 
not be subject to the same responsibility 
as to ooinplotiou to time as if no 
alterations or additions had beim 
required ; (3) the provisions as to 

deductions for delay had not oome 
into operation. 

It was not alleged in tlie petition 
tliat the engineer did not extend the 
time for oompletion : — Held : it was 
consistent with the allegations that he 
did extend it, & that the contractor 
failed to complete the contract wi thin 


the extended time. — Fuller v, II., 
3 J. R. N. S. 125.— N.Z. 

PART II. SECT. 3, SUB-SECT. 3. 

66 i. In ffiHng vosscssion of site — 
Furnishing lines <£• levels — Extras .} — 
Held : delay in putting pltf. in posses- 
sion of the premises. Sc in furmshing 
lines Sc levels, Sc delay caused by extra 
work which ho was called upon to 

S orform, relieved pltf. from his obliga- 
on to complete the work l>y the date 
agreed. Sc deft, was debarred from 
enforcing payment of the penalty. 
— Munro V. Westvjllk Town (1903), 
30 N. 8. R. 313.— CAN. 

66 ii. .] — Whore it is the duty 

of the employer of a contractor to 

S rovido & prepare a site for the work 
) be done Sc he tails to provide & 
prepare the site. SC the oompletion of 
the work is delayed in oousoquouoo, 
the right to recover penalties for non- 
oompletion by a given time is gone, 
even If the contractor would not liave 
oomplotod the work in time if no such 
delay had been caused, — Babkett v. 
Bknuiuo Gold Drkdginq Co.. Ltd. 
(1902), 21 N. Z. L. R. 160.— N.Z. 

4 . Contractor preve?tted from entering 
upon ufork — At tifne agreed upon. I — 
Where a contract prosorihes a fixed 
period for tbe oompletion of certain 
works, & the employer prevents the 
contractor from entering upon the 
work at the time agreed upon, the 
employer cannot insist upon the com- 


pletion of the work within a similar 
period from the time when the con- 
tractor w'os allowed act.ually to b^dn. 
tho condition as to time ceasing to 
apply. — F indiay r. Cameron (1878), 
4 V. L. R. 191.— AUS, 

r. Non-removal of goods,] 

— A penalty clause in a building 
contract held to have been set at 
large by the proprietor having caused 
delays by not removing certain goods 
so as to euablo tho contractor to pro- 
ceed, & by not doing certain work 
which he was to do himself promptly. — 
Dillon v, Jaok (1903), 23 N. Z. L. R. 
547.S.Z. 

68 i. In supplying materials.} — A 
oontiaotor under a buildiug contract 
was 17 days iato in completing it, a 
delay occasioned by deft.*s non-deJlvoi*y 
of certain materials which, he was 
boimd to snppJy ; — Hrlcf: pltf, was 
not liable to any penalty for the delay 
iu completion, which was due to deft. ns 
default.— Degaone r. Crave (1896), 2 
Terr. L. 11. 210.— CAN. 

68 ii. .1 — Where tho materials 

to bo supplied by tho owners formed a 
very substantial part of the contract 
& their failure to supply them rendered 
impossible tho completion in tho 
stipulated time by tho contractor : — 
Held : the owner could not recover. — 
Page v. Green (1904), 3 0. W. R. 

404. — CAN. 

68iii. Machinery for erection.] — 
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. 8 , — T ime far compldion: 3 <fi: L] 

tliat pltl. did not oompleto the railway until 
twenty-four days alter June 1, but that defte. had 
not provided hi m with sufficient bars or rails & 
chairs to enable him to complete it by that day, 
whereupon the judge Erected the jury that such 
supply was a condition precedent to aefts.’ right 
to deduct the penalty ; — Held * tliis was a mis- 
direction, the covenants being independent, & the 
supply of the bars, etc. not a condition precedent 
to the right of defts. to make the deduction. — 
Macintosh v. Midland Counties Ry. Co. (1845), 
14 M:. & W. 648 ; 3 Ry. & Can. Cas. 780 ; 14 
L. J. Ex. 338 ; 6 L, T. O. 8. 637 ; 163 E. B. 
602. 

59. In delivering plans.] — ^Pltf. entered into a 
contract with defte, to erect certain buildings, A; 
do other works by a fixed day. Tlie contract 
provided that in case the contractor, pitf., was, in 
the opinion of the architect, unduly delayed in the 
completion of his contract, the ai*chitect was 
empowered to grant an extension of time, & if the 
contractor failed in the performance of any part 
of Ills undertaking, or did not, in the opinion & 
accor^ng to the determination of the architect, 
exercise such due diligence A make such due pro- 
gress, so as to enable the works to be completed 
by the day fixed, the burial board, defts., were 
®iupowered to determine the contract. The 
architect neglecting to supply the contractor with 
the necessary plans, the contractor was imablo to 
complete his contract by the fixed day, whereupon 
the burial board determined the contract ; — Held : 
the rule of law relied upon by pltf. was applicable, 
that defts. could not take advantage of their own 
wrong, A they had no power to determine the 
contract. — Roberts v. Bury Improvement 
COMRS. (1870), L. R. 5 C. P. 310 ; 39 L. J. C. P. 
129 ; 22 L. T. 132 ; 34 J. P. 821 ; 18 W. R. 702, 
Ex. Oh. 


Annoiatwna Consd. Walker v. L. & N. W. Ry. Co. (1876). 

vSattln V. Poole (1901), 2 Hudson^s B. C., 
4th ed., 306. Arid. Mori's Dock & Engrinoerinff Co, v, 
Wadey (1^05), 22 T. L. R. 61. ]Md. Jones v. St. John’s 
Collie, Oxford (1870), L. R. 6 Q. B, 115 ; Lawson v. 
WaUosey L. B. (1883), 11 Q. B. D. 229 ; Re Rio de Janeiro 
Jh Jour Mills & Granaries & De Moreau. Snell (1891). 8 
T. L. R. 108 ; Lodder i'. Slowey, 11004] A. C. 442. 


60. Refusal to allow contractor to employ 
merchant .]-~A contract for the construction of 
an electric light generating station, whereby pltf. 
undertook that the works should be completed on 


or before Oct. 20, 1900, contained the following 
clause : If in the opinion of the engineer, the 

works be delayed by reaeon of any exceptionally 
inclement weather, or by reaeon of instructione 
from the engineer in consequence of proceedings 
taken or threatened by, or disputes with, adjoining 
or neighbouring owners or by the works or delay 
of other contractors or tr^esmen engaged or 
nominated by the corpn. or the engineer and not 
referred to in the specification, or by reason of 
authorised extras or additions, or in consequence 
of any notice reasonably given by the contractor 
in pursuance of clause 10, or by reason of any local 
combination of workmen or strikes or general 
lock-out affecting any of the building trades, or 
in consequence of the contractor not having re- 
ceived in due time necessary instructions from the 
engineer for which he shall have specifically applied 
in writing, the engineer shall make a fair A reason- 
able extension of time for completion in respect 
thereof. In case of such stiike or lock-out the 
contractor shall, as soon as may be, give to the 
engineer written notice thereof. But the con- 
tractor shall nevertheless use his best endeavours 
to prevent delay A shall do all that may I'easonably 
be required to the satisfaction of the engineer to 
proceed with the work.” The works were not com- 
pleted until Feb. 21, 1901. In an action by pltf. 
claiming the balance payable in respect of the 
contract defts. counterchiimed for £200 as damages 
by I'cason of delay on the part of the pltf. Pltf., 
in his defence to the coimtercl/iim, pleaded that the 
delay in completing the contract was caused by 
defts., their engineer, agents, or sei'vants, more 
especially by their failure to deliver plans A details 
in due time, by the refusal of the engineer to allow 
pltf. to employ certain merchants for the supply 
of roof trusses, A by 1/he orders given by defts. for 
extra works. Defts. contended that if the delay 
was caused as alleged by pltf. the above clause 
offered a special remedy to pltf. by which he 
might have obtained an extension of time, that if 
the engineer had refused an extension of time, pltf. 
could have proceeded under the arbn. clause, A 
that as pltf. had not taken the remedy provided 
by the contract, he was debarred from alleging 
that the delay was caused by defts. : — Held : the 
ordinary remedy or defence at law was not taken 
away by any special remedy inserted in the 
contract. — Minter r. Reioate Urban Disiiiict 
C ouNCii. (1903), 07 J. P. Jo. 101. 


Non-delivory by the employer till after 
the time for completion of the contract 
of parts of machinery to be erected 
^ the contractor relieves the contractor 
from penalties for non -completion at 
the time fixed by contract. — Baskeit 
V. OiBBB* Beach Goi4> Dredging Co., 
Ltd. (1901), 21 N. Z. L. R. 201.— N.Z. 


69 i. In deliverinu plana — Diamisaai 
of conirartor.J — Under a building con- 
tract, certain work was to be done 
agreeably to the plans & to the satisfac- 
tion of the employer’s ongineer. The 
contractor was warned that he was not 
prugFcsalng aatiatacUnily, 8^ he ad- 
mitted that his foreman vi as not good 
in dealing with men, though otherwise 
^tisfaotory. There was delay in 
delivering complete plans A spe^ca- 
tions to the contractor. SnbsequenUy 
the engineer refused to issue certificates 
for progress payments, owing to cUh- 
Mtisfaction with the contractor’s delay 
A defective work. The contractor was 
^missed A prevented from doing any 
further work : — ffeld : the contractor 
was not liable for damages for non- 
completion within the ttmo speolfled 
in the contract. — W inger v, Btreets- 
13 O. W. R. 035 ; affd, 
14 O. W. R. 216.— €AN. 


a. Variation of plana ct* a^pecifica- 

tUma.] — Where the parties to a building 
contract, by agreement bofoi’o the 
time Hpecifled for the completion of 
the work, made an important variation 
of the plans A specifications which was 
essential to the successful canying Jut 
of the contract : the con- 

tractor was exonerated from perform - 
anco on the specified daU;, A the 
employer could not claim U(]uidat<Hl 
damages for falluic to compleU^ on the 
specified dale. — S go'ft Brothers, Ltd. 
V. CUBIBTrHUROH (MAYOR) ( 1914 ), 34 
N. Z. L. R. 229.— N.Z. 

b. .1 — To a declaration upon 

a sealed agreement to bnlld a vessel for 
pltf., of a certain size A according to a 
certain model, by a certain day, deft, 
pleaded that he procured materials, A 
before breach of the agreement he w-as 
ordered by pltf. to build a vessel of 
larger size ; A that in pursuance of 
pltf. ’8 directions, A by his order A 
request, he did erect A build such 
laiger vessel, A was consequently com- 
pelled to take a longer time, which was 
the breach complained of : — Held : no 
answer to the deolaration. — Gaskin v. 
COVSTOB (1859), 6 C. P. 99. — CAN. 

0 . — — .3 — Declaration on a oontraot 


by testator to build a marine boiler 
A sU'iani ougino for pltf., alleging 
partial completion by testator before 
his death, A a promise by defts. as 
exors. to complete it for the balance 
duo, but that they did not complete 
It in time, A delivered it unfinished 
and not according to the specifications. 
Defte. pleaded that after testator’s 
contract A promise, it was agreed 
between him A pltf. in his lifetime that 
ho should not porform them, but that 
instead testator should deliver to pltf., 
who was to accept, a dllfcront boiler 
A engine, larger A more valuable, 
requiring a longer time for construc- 
tion ; A afterwards, before action, 
testator in his lifetime, A defts. as 
exors,, did make A deliver to pltf., who 
accepted the same upon such terms, A 

I ►aid the price thereof ; — Held ; bad. — 
.iKONARD V. Nortiiky (1871), 22 C. P. 
U.-CAN. 

d. .] — Changes In the plana A 

sneoifleations causing delay in com- 
pletion arc not a waiver of the penal 
clause beyond t.ho actual delay so 
caused, A if the arobiteot’s oertlnoato 
is silent on the point it is not necessarily 
final or oonoluslvo. — ^M oLbod v, Wil- 
son (1897), 2 Terr. L. R. 312.— OAN. 
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Implied •tlpulationi «s lo ilte.]-— Part II. 
Sect. 2, sub-sect. 2, A., ante. 

Implied stipulatioiii as to plaiiB.]*-n8fee 

Part II. Sect. 2, sub-sect. 2, B., ante. 

61. Interference — By employer or agents.] — 

A contract for building a vessel provided that if 
the ship should not be delivered complete on a 
certain day, a penalty of £5 a day shoiild be paid 
by pltf. to deft, as liquidated damages, but that 
if the ship should not be so delivered for any cause 
not under the control of pltf., same to be proved 
to the satisfaction of deft.’s agent, A to be certified 
by him in writing, then the penalty should not be 
e^orced for such number of days or for such time 
as deft.’s agent should in such certificate name. 
The ship was not delivered till long after the time 
appointed, but a large portion of that delay was 
occasioned by the interference of deft, or his agents 
in the course of the performance of the contract : — 
Jleld : in these circumstances, no penalties were 
recoverable by deft., & none could be set off 
against pltf.’s claim. — R ussell v. Sa Da Bandbira 
(viscount) (1802), 13 0. B. N. S. 149 ; 32 L. J. C. P. 
68 ; 7 L. T. 804 ; 9 Jur. N. 8. 718 ; 143 E. R. 59. 

Anmtatiotvi : — Reid. Roberts v. Bury Improvouient Comrs. 
(1870). L, R. 5 C. P. 310 ; Tew v. Nowbold-on-Avon 
United District School Board (1884). Cab. & El. 200; 
Dodd V. Uhurton, 11897] 1 Q. B. .^62 j Hr Nott & Cardlflf 
Corpn., il918] 2 K. B. M6. Menta. British Columbia 

61 i. Interference — By employer or 
agerUs.] — In an action by a contractor 
against the Oovt, of V. tl»e Govt, 
cialnicd lareo sums for penalties for 
iion*complotlon within the contract 
time. The contractor tendered evi- 
dence that the comiiletiou was delayed 
by the action of the Govt, or its ser- 
vants : — UcUl : the evidence was 
admissible. — B kuck v. H. (1805), *2 
W. W. & A.'B. 193.~AUS. 

e. Delay by em player . 1 — Where delays 
are occasioned by tiie owner of a 
building under repairs, the contractor, 
under a penal clause, cannot be held 
answerable for sncii delays.-— H ojvin 
V. Paqukt (1915), y. U. 25 K. B. 09.— 

CAN. 

f. .] — In nn action for the 

contract- price of building an engine & 
boiler for (lefts, the defence was tliat 
the work was not done within the time 
provided for in the contract, & that 
defts. were entitled lo deduct 120 a 
day for each day’s default in comple- 
tion '--Held : the delay was caused 
by (lefts, themselves. & pltfs. were 
eniJtled to rcKJover the full oontraot 
price. — F rench Kivkk Tcc4 Co. r. 

Kkur Engine Co. (1894), 24 S. C. R. 

703.— CAN. 

g. <£• hie nrchitedA — Held: a 

penalty clause in a contract for the 
ei’ection of a building could not bo 
enforced whore, owing to tho dilator! - 
ness of the employers & their architect, 
tho contractor was precluded from 
completing his contract within the 
ttrao stipmated. —Edwards v. Public 
School Board S.S. Oxford (1913), 25 
O. W. R. 437 ; 5 O. W. N. 537.— CAN. 

ji. wore delayed 

In their work by the architects being 
dilatory in supplying details & by 
material changes in the plans & 
designs. The pltfs. made no claim to 
the architect’s for an extension for this 
reason, & tho architect’s made no 
allowanoe ; — Held : by the delay for 
which defts. were responsible, the time 
when the liquidated damages would 
oominonco to run had been rendered 
Inoperative & tliere was no provision 
under which a new date could bo sub- 
stituted. All right, therefore, to re- 
cover the sums stipulated as liquidated 
damages had gone. — Grace v. OfiLBR 
(1911), 19 W. L. R. 109, 326.--CAN. 

k. contractor,] — When the 


Saw Mill Go. v, Kettleship (1868), L. R. 3 O. P. 499 ; 
Ysquierdo v, Clydebank Bngmeerlng & Shipbuilding Go., 
[1902] A. G. 524. 


Sub-sect. 4. — Other Excuses fob Delay. 

62. Performance endangering life.] — If a man 

covenant to build a house before a certain day & 
the plague break out & continue till after the fixed 
day, the breach is excusable as to time, because the 
law will not compel the builder to risk his life, but 
he must complete as soon as may be after. — 
Lawrence v. Twentiman (1011), 1 Roll. Abr. tit. 
“ Condition,” p. 450, pi. 10. 

Annotation Oonid. Hall v. Wright (1859), 29 L. J. Q. B. 43. 

63. Bad weather.] — ^Wliere it was part of a 
condition precedent to a claim of £80, in addition 
to the purchase-money for a new house, that the 

avement in front of the adjoining houses should 
e laid down by Apr, 21 : — Held : a delay of four 
days, though occasioned by bad weather, which 
prevented the workmen from proceeding, was 
sufficient to prevent the recovery of such claim. — 
Mabyon V, Carter (1830), 4 C. & P. 295, N. P. 

64. Reasonable time not elapsing — Since re- 
quest to build.] — In an action on a covenant for 
building a house within a reasonable time, it is no 
defence that a reasonable time had not elapsed 


proprietor & the contractor are both 
at fault, tho peuaity clauiDO providing 
for tlio forfeiture of u certain sum 
of money daily for nou-delivery of 
the building is without effect. — 
Gui:htin V, Papineau (1911), Q. ll. 
40 S. C. 97.— CAN. 

l. Extension of time granted 
— Penalty clause not waived.}— -hvsiy 
V. Van('(}uvf4R Exhibition Ahbocn. 
(1915), 32 W. L, II. 845 ; 24 U. L. R. 
133 ; 9 W. W. R. 666 ; 22 B. C. R. 
258.— CAN. 

m. Saspensum of work — Poiver of 
architect to allow extension.}- -A con- 
dition 111 a building contract gave the 
aroliltect power to suspend the work 
at any time, provided that ho might 
make an allowance for any extra cost 
occasioned thereby, to the contractor. 
By a subseiiuent condition tho work 
was to be completely finished on or 
before a day named under a penalty, 
but should tho architect cause tlie 
work to bo delayed either in com- 
mencement or progress, the contractor 
was to be auowod such additional 
time, as the aroliltect at the time of 
giving the order should fix ; — Held : 
tho power to allow pecuniary com- 
pensation for a Buspension of tlie work 
did not affect tho power to allow' an 
extonaion of time in respect of such 
suspension. — Murdoch v. Lockie 
(1896), 15 N. Z. L. H. 226.— N.Z. 

n. Non-performance of omditUm 
prccedent.y^DQtt. €igreed to build a 
house for pltf. & finish It by Apr. 1, 
1876, & pltf, agreed to pay deft. $400 
on Aug. 15 next, & to make other 
payments as tho work progressed. No 
payment after tho $400 to exceed tho 
amount of work done. In on action 
against deft, for broach of the agree- 
ment in not finishing tho house by 
Apr. 1, 1876 ; — Held: payment of tho 
$400 was a condition precedent to 
jltL’s right to recover, & the doolara- 
ion was bad as there was no averment 
11 it of tho payment of that sum. — 
Driscoll v. Barker (1878), 2 P. & B. 
407.— CAN. 

o. Locating site — Alteration in 

plans .] — A person who undertakes by 
contract to build a bridge to be com- 
pleted and delivered at a stated date, 
under a penalty is not liable for delay 
caused by failure of the employers to 
locate, as agreed, the site of the 
abutments, or by their altering the 


I work, during performance, & substi- 
tuting iron railing for the wooden 
ones mentioned in the contract. — 
Dupuis v. Laprairif. (1904), Q. R. 28 
S. C. 190.— CAN. 

PART II. SECT. 3, SUB-SECT. 4. 

p, Delay by the contractors — Implied 
term.] — A firm of building contractors 
entered into a contract with a co. 
to execute the joiner work on tene- 
ments to be erecited by tho co., in 
terms of which they undertook “to 
finish our dept, of the work by Apr. 15 
next.” Tho co. employed other con- 
tractors to do the mason He plaster 
work on the tenements, &; tho co. at 
the time they entered into the contract 
with tho building contractors informed 
them that both the mason & plasterer 
w’cro also bound to finish thoii* work 
within a limit of time, but in point of 
fact the plasterer’s contract W'as never 
signed. Ow'lng to delay on the part 
of tho mason & plasterer tho building 
contract-ors were prevented from finish- 
ing the Joiner work by Apr. 1.5. In an 
action by tho building contractors 
against tlio co. for payment of the price 
of t’he Joiner w'ork, defts. pleaded that 
pltfs. had broken the contract by 
failing to finish the joiner work witliln 
tho stipulated time ; — Held : pltfs. 
wore absolved from the obligation to 
finish tho joiner work by Apr. 15, & 
were only bound to finish the joiner 
work witliln a reasonable time, because 
there was aii implied condition in tho 
contract to the effect that tho other 
w'ork on the tenements should be com- 
>lctcd at such date or dates as i-o make 
t possible for pltfs. to finish tho Joiner 
W'ork by Apr. 15. — Dunoanson v. 
ScorrrsH Countv Investment Co., 
Ltd. (1915), 52 He. L. R. 790.— SCOT. 

q, .]— Pltf. contracted with 

defts. to complete certain w'ork for 
them by a certain day ; that became 
impossible t hrough the delay of another 
contractor, without fault of defts. 
Tlie contract provided that the pro- 
prlotoi-s were not to be responsible to 
any contractor for the non-complotlon 
of a prior contractor’s work at the time 
named :—Held : the clause barred 
recovery of damages for delay. — ^W bbb 
V. Pease Foundry Co. (1914), 26 
o. W. R. 447 ; 6 O. W. R. 416 ; 7 
O. W. R. 212.— CAN. 

r, Pleading 1— Declaration for 
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Sect. 3. — Time for completion; Svb-secle. 4 <fc 6. 

Sect. 4. ] 

since pltf. required deft, to build the house. — 
Fisher v. Ford (1840), 1 Arn. & H. 12 ; 4 Jur. 
1084. 

Annotation Mentd. Ryalla v. Bramall (1848), 1 Exch. 734. 

65. Causes beyond builders’ control.V-A con- 
tract for building a ship provided that due allow- 
ance should be made for delays through certain 
calces, “ or other circumstances beyond the 
builders’ control.” It was within the contempla- 
tion of the parties that the ship should be com- 
menced as soon as a suitable berth became vacant, 
& the first berth which became vacant was one in 
which {mother ship was being built, & delay was 
caused in the completion of this ship by the same 
kind of causes which were pi*ovided for in the con- 
tract relating to the ship in question : — Held : 
allowances were properly made for delay in 
building the sliip m the contract, owing to the 
delay in completing the former vessel. — JRc Lockie 
& Craggs & Son (1001), 86 L. T. 388; 9 
Asp. M. L. C. 296 ; 7 Com. Cas. 7. 

05, Pleading.] — Declaration on a deed 

whereby deft, covenanted with pltf. to use his 
best endeavours & £dl due diligence to forward 
the works comprised in a certain contract, so that 
same should be completed in as short a time as 
practicable. Broach, that deft, did not nor would 
use his best endeavours or due or any diligence to 
forward the works comprised in the contract, so 
that same might be completed in as short a time 
as practicable, but wholly neglected so to do, & 
the works by the default of the deft, remained & 
were incomplete & unperformed. Plea, that deft, 
did use his best endeavours & all due diligence to 
forward the works comprised in the contract, so 
that same might be completed in as short a time 
as practicable, but that by causes wholly beyond 
his control, & without any default on his part, he 
was & had been hindered & prevented from 
forwarding tlie works : — Held : the plea, though 
informal, was good as a traverae of the breach. — 
Vickers v. Overend (1861), 7 H. & N. 92 ; 30 
L. J. Ex. 388 ; 158 E. R. 405. 


Sub-sect. 6. — Evidence of Extension of Time. 

67. Parol agreement.] — Pltf. covenanted to 
build two houses for £500 by a certain day, & 

liquidatod damages fixed by con- 
tract for not finishing by the day 
nam€$d a house to bo erected by dofts. 
for pltf. l*lea, that dofts. wore delayed 
by the masons employed by pltf., & 
were thereby, without any default on 
their part/, hindered & prevented from 
completing the work within the time : — 

Held : good. — P apph v. Melvijllk 

(1867), 16 U. C. R. 124.— CAN. 

65 i. (Jaimes beyivnd builder*8 amirol 
— Delay caused by strikes.}— An agree- 
ment provided for a penalty if the work 
was not completed by a certain date : 
the work was not completed by that 
date, & the work done & materim used 
were defective ; the owner claimed for 
damages for delay & defective work & 
material. Pltfs. replied that the delay, 
if any, was occasioned by the owner : — 

HeM : the owner was not entitled to 
damages for delay, as the delay was 
causer! by strikes. — AtsiP v. Robinson 
(1911), 18 W. L. R. 39.— CAN. 

65 U. Question for court — 

Though certificate git>en by architects .} — 

A contract provided that the con- 
tractor should not be liable for delays 
arising from fire, general strikes or 
oomblnatlous of workmen, or other 
cansos over which the contractor could 


averred, in an action of covenant for the money, 
that the houses were built in the time : — Held : 
evidence that the time had been enlarged by parol 
agreement, & the houses finished within the 
e^arged time, did not support the declaration. — 
XiTTLER V. Holland (1790), 3 Term Rep. 690; 
100 B. R. 749. 

Annotations : — Reid. Goss v. Nugent (1833), 2 Nev. M. K, B. 

28; Want) v, Calvert (1837), 2 Nev. Sc P. K. B. 126; 

Albert t?. Grosvonor Investment Co. (1867), 8 B. & S. 664. 

Mentd. Thompson v. Brown (1817), 7 Taunt. 056 ; R. v. 

Bingham (1820), 3 Y. 8c J. 101. 

68. Final certificate not allowing for penalties.] 

— By a building contract, the en^neer had power 
to extend the time for completion of the work. 
He sent in certificates from time to time after the 
date for completion, Sc in his final certificate no 
accoimt was taken of the penalties ; — Held : this 
afforded evidence that the engineer had extended 
the time. — Laidlaw v. Hastings Pier Co. (1874), 
2 Hudson’s B. C. 4th ed. 13, Ex. Ch. 

Annotation: — Consd. Lapthomo v. Bt. Aubyn (1886), Cab. & 

El. 486. 

69 . .] — ^l^ltfs., building owners, sought to 

recover penalties from defts., builders, for non- 
completion of certain building work on the date 
agreed under the contract, which provided that 
the architect might, in certain circumstances, 
extend the time for the completion of the work, 
but did not expressly give him power to deal with 
penalties. The final certificate made by the archi- 
tect after the completion of the work was as 
follows : ” We hereby certify £536 15a. 5d. is duo 
to defts. in settlement of contract.” Defts. 
pleaded as follows : ‘‘ Defts. say that the architect’s 
certificate as to amounts due by pltfs. to defts., or 
to be deducted by pltfs. from the amount payable 
to defts. are final binding on all parties, & the 
final certificate of the architect as to the balance 
due by pltfs. to defts. under the contracts men- 
tioned in the statement of claim estops pltfs. from 
maintaining their claim in the action,” & by a 
further paragraph: “Alternatively, if (which is 
denied) there was any delay on the part of defts. 
in carrying out the works, the architect has allowed 
an extension of time covering the whole of the 
delays. The allowance is contained in the final 
certhicate of tlie architect ” : — Held : the archi- 
tect’s certificate, having regard to the fact that the 
contract did not expressly give him power to deal 
with the question of penalties, was at the most a 
very strong presumption, which must be acted on 

£3 08 liquidated daniagos. It woh also 
provided that in the evout of any extra 
work being required, the oiiginoor 
Hhould allow such au extension of time 
as he should t.hink adequate in conse- 
quonoe thereof : Sc any sum to become 
payable by way of damages for non- 
completion should be computed from 
the expiration of such extended time. 
Extra works were ordered, but no 
reference was at the time made to any 
extension of time. Some mouths after 
the time fixed by the contract for com- 
pletion of the works the enginoor, in 
giving his certificate for a monthly 
profirress payment, deducted, for the 
first time, penalties at £3 per day as 
for the previous month, &; in subsequent 
certlficatoH continued to deduct 
penalties as from tlio same period. 
Still later, further extra works wore 
ordered Sc carried out, but no roforenoo 
was made to any further extension of 
time ; — Held : even if the deduction 
in the certificate, of penalties from a 
fixed date, amounted to on extension 
of time to that date, such extension 
was ineflective, & should have been 
allowed when the extra works were 
ordered. — Andebbon v. Tuapbka 
County (^unoxl (1900), 19 N. Z. L. R. 1 . 


not in any possibility have control 
The architect gave a certificate to the 
building owner, in terms of the con- 
tract, that the work could reasonably 
have been completed by a certain date 
long prior to the date of actual rpm- 
pletiou : — Held : de'spitc the archih^t’f 
certificate to the building, owner, it wot 
open to the ct. to decide whether the 
delays were due to causes over w'hict 
the contractor had no coutrol or to the 
fault of the building owner liiiuself.— 
Hkndrickh Sc Sobkkku. Atkins (1903) 
20 8. C. 310.— S. AF. 


PART II. SECT. 8, SUB-SECT. 5. 

68 i. Final certificate not allovrini 
for perMliics .] — Jansk-Mitchku. (Jon 
HTRUCTIONCo. V. CAIXIARY (JlTY, 11919 
3 W. W. H. 160; 69 .S. C. 11. 101 
48 D. L. R. 328. — CAN. 

t. Payments on- certificates — Waiver, 
— Barrett Brothers v . CJornwaij 
Township (1908), 12 O. W. R. 970. - 

CAN. 

a. Deduction of penaUies in cer 
liflcate from fixed date .] — A contract t< 
build a bridge provided that, shoiile 
the works not be completed on a daj 
fixed, the contractor should pay foi 
every day until completion the sum o) 
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if not rebutted, but it was not conclusive on the 
face of it that the circumstances had arisen which 
ffave him jurisdiction in the matter of extending 
the time for completion, & the above defence was 
not in law a complete answer to pltfs.* claim. — 
British Thomson Houston Oo., Ltd. v. West 
Brothers (1903), 10 T. L. R. 403. 

Penalties & liquidated damages .] — See Part VIII., 
Sect. 3, post. 


Sect. 4.--RESCISSION AND RECTIHCATION. 

70. Rescission — Secret commission — Fraudulent 
agreement with engineer.] — A telegraph works co. 
agreed with a telegraph cable co. to lay a cable, 
the cable to be paid for by a sum payable when the 
cable was begun, & by twelve instalments payable 
on certificates by the cable co.*s engineer, who 
was named in the contract. Shortly afterwards 
the engineer, who was engaged to lay other cables 
for the wor^ co., agreed with them to lay this 
cable also for a sum of money to be paid him by 
instalments payable by the works co. when they 
received the instalments from the cable co. : — 
Held : in the circumstances, the agreement 
between the engineer & the works co. was a fraud, 
which entitled the cable co. to have their contract 
rescinded, & to receive back the money which 
they had paid linder that contract, on the ground 
(Hellish, L.J.) that tlie works co. had by their 
fraudulent conduct prevented the cable co. from 
having the full benefit of the contract. — Panama 
& South Pacific Telegraph Co. v, India Rubber, 
Gutta Percha & Telegraph Works Co. (1875), 
10 Ch, App. 516 ; 45 L. J. Ch. 121 ; 32 L. T. 517 ; 
23 W. R. 583, L. JJ. 

Anmiations : — Reid. Graut v. Gold Exploration & Develop- 
ment Syndicate, 11900] 1 Q. B. 23;] ; Howland v. Chapman, 
Howland v, Corrle, Howland v, Brandretli (1901), 17 
T. L. K. 0«9; Bartram v. Lloyd (l»o:]), 88 L. T. 286. 
Mentd. Phosphate Sowagro Co. v. Hartniont (1877), 5 


Ch. D. 394 ; La«runa.s Nitrate Co. v. Lafftmas Syndicate, 
[18991 2 Ch. 392 ; Hhirmncy Ry. Co. v, Brecon k. Merthyr 
Tydfil Ky. Co. (1900), 83 L. T. Ill : Kelffhley Maxsted & 
Co. V. Durant (1901), 70 L. J. K. B. 662 ; Cummings v, 
Stewart (1912), 30 R. P. C. 1. 

71. Innocent misrepresentation — Comple- 

tion after full knowledge.] — A claim by con- 
tractors for the rescission of a contract for the 
construction of a railway, on the plea that the 
contract had been entered into under essential 
error induced by the innocent misrepresentation 
of the railway co. as to the nature of the strata 
through which the railway passed, was rejected 
on the ground that restitutio in integrum had 
become impossible by reason of the completion of 
the railway by the contractors after full knowledge 
of the facts. — Glasgow & South Western Ry. 
V. Boyd & Forrest, f 1015] A. C. 520 ; 84 L. J. P. C. 
157, H. L. 

See^ further, Contract. 

72. Rectification — To carry out Intention of 
parties — ^Mutual mistake.] — In an action by con- 
tractors to recover from a corpn. the balance 
alleged to be due for work & labour done- under a 
contract for laying down tram lines & road making, 
the point at issue was whether pltfs., on a true 
construction of the contract, were entitled to 
charge £14,600 for preparing the bed of the wood 
pavement, or whether that work was covered by 
the contract price for the paving of 12«. Id, per 
yard. The jury found that both parties intended 
that the bed should be an extra charge : — Held : 
ll) in order to carry out the intentions of the 
parties, the contract required rectification, which 
the ct. had power to direct ; (2) judgment should 
be given for pltfs. for an amount to be ascertained 
when certain items had been settled on a reference 
in accordance with the findings of the jury. — 
Macartney, M‘ Elroy & Co. v, Brighton Corpn. 
(1004), Times, May 21. 

See, further, Mistake. 
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b. Rescission — What amounts to .} — 
Deft, had agreed wltli pltfs. for the 
eroctlou by them of a house on his 
land ; & while engaged in suoh work 
pltfs. alleged unnecessary delays in 
their operations caused, os they said, 
by the neglect of deft, in supplying 
material for the building. In tlie 
course of a <l1soussion deft, told pltfs. : 
“ If you won’t go on with your work, 
go away ” : — Held : this did not 
amount to a rescinding of the agree- 
ment, Sc pltfs. were not warranted in 
treating the agreement as abandoned 
by deft., who was entitled to counter- 
claim against pltfs. for tlie increased 
cost to him of unisliiug the building. — 
Clayton v. McConnkl (1888), 15 

A. K. 660.— CAN. 

resp. con- 
tractors having agreed to do all work 
ncxiessary to put down a well Sc erect 
a pump. Sc having been dli'octod to 
stop boring by the engineer, put in a 
pump Sc brought an action upon the 
coutraot, in which they failed for want 
of the engineer’s certificate. They 
subsoquontly offered to do what was 
neocaaary under the contract to com- 
plete the contract as being at an end. 
The resps. brought a second action for 


work & materials : — Held : the first i 
action had not put an end to the i 
contract, — Athlone (No. 2) Rural I 
DisTRitrr Council v, Campbell Sc Son 
(1912), 47 I. L. T. 142.— IR. 

d. Change of site — Breach of 

coiiiract.] — Defts. by a contract with 
pltfs. for the erection of dredging 
machinery' on pontoons were bound to 
find a convenient site, & did provide 
a convenient site near defts.* claim, 
but before pltfs. commenced the 
erection of tlie machinery it became 
irapossiblo, owing to causes not under 
defts.’ control, to erect the machinery 
on that spot. Defts. forthwith placed 
the pontoons at another convenient 
site on the claim. The increase in the 
cost of erection of the machinery 
at the now site would have been trifling 
as compared with the contract price : — 
Held : even it the change of site 
amounted to a breach of the contract 

S ltfs. were not entitled to determine 
[10 contract, but must seek their 
remedy in damages. — Burt (A. & T.) 
Co., Ltd. V. Gentle Annie Gold- 
Drbdoino Go., Ltd. (1901), 21 

N. Z. L. R. 237.— N.Z. 

e. Excessive error in estimates,] 

— The work required to be done 
under a oontract turned out to be 


16 per cent, in excess of the estimate 
upon whicii the contractor’s tender was 
bused : — Held : this was an excessive 
percentage entitling the contractor to 
refuse to go on w'ith the contract. — 
Mc^Killop Township v. Pidoeon & 
Foley (1908), 11 O. W. R. 401.— CAN. 

72 i. Rectification — To carry out' in- 
iention of parties- Mutual mistake .] — 
Pltfs., building controtttors, tendered 
to defts. for the building of an asylum. 
Defts., deeming the cost too high, 
directed their quantity surveyors to 
prepare bills of reductions, showing 
reduced works & I’oduced prices. 
Owing to a roferenoe letter being inis- 
placecl, there was an error in the total 
cost as appearing from the bills of 
reductions, the total sum beiug put 
at £830 less than the correct figure, 
l^ltfs., in the mistaken belief that the 
aggregate cost of the reduced works 
was as stated in the reduced bills of 
quantities, tendered for one bulk sum, 
which tender was acooptod by defts.. 
Sc the works coinpletod. In an action 
for reotifloatlon, Sc recovery of the sum 
duo on the rectified oontract : — Held : 
the mistake could bo loctifled so as to 
carry out the real intention of tlie 
parties. — Collen v. Dublin Co 
COUNCIL, fl908J 1 1. R. 503. — IR. 
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Sect. 1.>-AS CONDITIONS PRECEDENT TO 

PAYMENT. 

73. When condition precedent.] — ^In a building 
contract it was provided that the contract should 
not be vacated by any additions or alterations, but 
that the price to be paid for such alterations should 
be settled by a surveyor, who was to be sole 
arbitrator in settling such price & all disputes 
arising in or about the premises, & deft., the 
employer, agreed to pay certain proportions of the 
contract price upon receiving a certificate in writ- 
ing, signed by the surveyor, testifying that certain 
portions of the building had been done, & his 
approval ther€K)f, & the balance that should be 
found due after deducting the previous payments, 
within two months after receiving the surveyor’s 
certificate that the whole of the works had been 
completed to his satisfaction i-^Held : the sur- 
veyor’s certificate was a condition precedent to 
pltf.’s right to sue upon the contract in respect of 
alterations. — Morgan v. Birnib (1833), 0 Bing. 
672 ; 3 Moo. & S. 76 ; 131 E. R. 766. 

Annotations : — Distd. Dallman r. King (1837), 4 Bing. N. C. 

105 ; Roberti* v. Watkins (1863), 14 0. B. N. S. 502. Be!d. 

Andrews v. Bolfleld (1857), 2 C. B. N. S. 779 ; Elnies r. 

Burgh Market Co. (1801), 2 Hudson’s B. C., 4th ed., 170. 

74. .1 — Declaration on a building con- 
tract, by which the works were to be executed 
to the satisfaction of the architect ; additions or 
alterations not to be executed without his order, 
& the value to be ascertained by him ; the money 
to be paid on completion of the work. Aveiment, 


that the architect required additions to the work, 
which were executed by pltf., & that all things had 
happened to entitle him to have the values & 
amounts ascertained, but that the architect did 
not ascertain same, & that the balance of the whole 
account was unpaid. Plea, that all things neces- 
sary to entitle pltf. to have the values & docu- 
ments ascertained had not happened, because the 
certificate of the architect that the works had been 
completed to his satisfaction had not been obtained : 
— Held : (1 ) the satisfaction of the architect was a 
condition precedent to entitle pltf. to have the 
amounts & values of the extra work ascertained ; 
(2) the declaration was bad, for not alleging that 
the certificate of satisfaction had been obti^ned, 
unless the general averment was sufficient for that 
purpose ; (3) if it were, the plea was a good answer 
to the action. — Glenn v. Leith (1853), 21 
L. T. O. S. 141 ; 1 C. L. R. 5(i9. 

76. .] — Defts. advertised for tendei*s for a 

gas-holder tank. One of the terms of the specifica- 
tion was, that payments were to be made in cash 
on the certificate of defts.’ engineer, 75 per cent, 
during the progress of the work, 25 per cent, three 
months after its completion to his satisfaction. 
The tank was put up, but it leaked, Sc the engineer 
refused his certificate. Pltf. having been non- 
suited appealed on the ground that he ought to 
have been permitted to show that the work was 
done in a way that ought to have satisfied the 
engineer, & that tlie certificati'. was reqtiired only 
for the 75 per cent . : — Held : if builders agreed to 
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78 i. When condition precedent A — 
Where a contract with a builder pro* 
Tides that payment is not to be made 
until a certificate approvingr of the 
work & materials is issued, the issue of 
such certificate is a condition pre- 
cedent to the bringlnff of an action by 
the contractor for payment. — W augh v. 
Grayson (1905), 2 W. L. H. 330. — CAN. 

78 iJ. .] — An architect’s cer- 
tificate is a condition precedent to a 
claim for recovery of money under the 
contract only when the contract makes 
clear provision to that effect. When 
the terms of the contract are ambiaruous 
such a term will not be implied. — 
Martin r. Willson (1911), T. P. D. 
737.“-H5. AF. 

73iii. .] — A clause in a building 

contract provided that payments were 
to be made on the certincato of the 
architect on the measured value of the 
work executed, less 20 per cent., one- 
h^f of which was to be paid on the 
completion of the work & the balance 
six montlis afterwards, on receipt of 
the architect’s certificate ; — Held : the 
production of the architect’s certificate 
was a condition precedent to the 
builder’s right to recover any portion 
of the balance. — S cott v. Sytnkr 
(1891), 9 8. C. 50.-H5. AT. 

78 iv. .] — Where work was to be 

done, imder a special agreement, to 
the satisfaction of a surveyor, & the 
jury, notwithstanding that a certificate 
of the surveyor was not produced, gave 
a verdict for pltfs. : — Held : t.ho 
verdict must be set aside. — Coats- 
worth V. Toronto City (1855), 7 
O. P. 490 ; 8 C. P. 364.~-CAN. 

73 y, .] — Pltf. contracted with 

defts. to construct a gravel road, 
according to plans & specifications 
annexed, payments to be made 
monthly on the estimate of the engineer 
in charge, who was to determine the 
amount of work to be paid for, & all 


disputes : — Held : pltf. could not 
recover for work done under such con- 
tract, without a certificate of the 
engineer. — E kins v. Bbuoic County 
(1870), 30 U. O. R. 48.— CAN. 

78 vi. .] — Held : as the contract 

required that any work done on t-iie 
road must be certified to by the chief 
engineer, until he so certified & such 
certificate w’us approved of by the 
comrs., the contractors were not 
entitled to be paid anj-thing. — J ones 
V. R. (1877), 7 S. C. R. 570.— CAN. 

73 vii. .] — R. 17. McGrkkvy 

(1890), 18 S. C. R. 371.— CAN. 

73 viii. .1 — O. & Co. contracted 

with tile govt, to complete certain 
telegraph works, &: M. afterwoi’ds con- 
tracted with O. & Co. to construct part 
of the works, in which latter contract 
O. & Co. covenanted to pay IVl. at the 
rate mentioned therein per mile, but 
the contract was expressed to bo sub- 
ject to the condition that the pay- 
ments should be made to M. within 
twenty days after the estimate oi the 
engineer in chaige, to be by him put in 
from time to time to the minister of 
public works, & service of a copy of 
such estimate on O. & Co. : — Held : 
this was sufficient to make such 
estimate & service of a copy thereof a 
condition precedent to Al.*s right to 
recover for work done under Ins con- 
tract. — McDonald v. Oliver (1882), 
3 O. R. 310.— CAN. 

78 ix. .) — A building contract 

provided tliat the works embraced in 
the contracts should bo fully & entirely 
complete In every particular, & given 
up under final certificate & to the 
satisfaction of the engineers. The 
contractors claimed a large sum of 
money for extra work, & stated that 
until a Hatisf€K7tory arrangement was 
arrived at they would be unable to 
proceed &. complete the work. Notices 
were given & the contraeda were taken 
out of their hands Sc completed at the 


cost of the contractors : — Held : the 
contractors not having proviously 
obtained from, or been entitled to. a 
certificate from the chief engineer, for 
or on account of the money wddeh they 
claimed, tiie claim should properly bo 
dismissed. — Herlingukt v. H. (1886), 
13 8. C. H. 26.— CAN. 

78 X. — — Pltf. entered Into a 

contract with defts. for the construction 
of certain main sewers. The contract 
provided that the work Sc material 
should in all things be performed & 
provided according to the plans & 
spocifioations, Id the entire satisfaction 
of the engineer in charge of tlie work. 
The specifications provided that the 
contractor should, on the first day of 
each month, hand in to the enguieer 
Ids account for work during the pre- 
ceding month, & be paid on the cer- 
tificate of the engineer. No final 
certificate was obtained from the 
ougiiiecr of tlio completion of the work, 
nor was the work completed to his 
satisfaction. In an action to recover 
the balance alleged to be duo under the 
contract : — Held : the certificate of 
the engineer as to tlie completion of 
the work was a condition precedent to 
the right tD recover.— Robinson r. 
Owen Sound Town (1888). 16 O. R. 
121.— CAN. 

78 xi. .1 — S. made a contract 

for the coustniotlon of a bridge for a 
limip sum. After the completion of 
the bridge, a final certificate was given 
by the chief engineer Sc payment thereof 
made, but 8. preferred a claim for the 
value of work, not included in such 
final estimate, alleged to have been 
done in the construction of the bridge, 
Sc caused by cliangos Sc alterations 
ordered by the chief en^neor of so 
radical a nature as to create, according 
to the contention of claimants, a new 
contract between the parties .* — Held : 
tlie claim came within the original 
contract which made the oertifloaie of 
the engineer a condition precedent to 
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such conditions, they must be bound by them, & 
appeal dismissed .---O oxtohman v , Bromleiy Gas 
do. (1868), 82 L. T. O. S. 92. 

76 . .] — ^Pltfs. contracted with a corpn. to 

perform works, & the corpn. agreed to pay for them 
in a specified manner, with a proviso that no sum 
should be considered due, nor should pltfs. make 
any claim on account of any work executed by 
them, unless the engineer of the corporation should 
certify the amount thereof, & that pltfs. were 
reasonably entitled thereto. The corpn. also had 
the power of determini:^ the contract if pltfs. 
should not in the opinion & according to the 
determination of the engineer exercise due diligence, 
& thereupon the engineer was to fix the amount 
earned by pltfs. The contract was determined by 
the corpn., & pltfs. filed a bill for an account : — 
Held : the certificate of the engineer not having 
been given, & not being shown to have been 
fraudulently withheld, the bill must be dismissed, 
with costs. — Scott v. Liverpool Corpn. (1858), 
3 De Q. & J. 334 ; 28 L. J. Oh. 230 ; 32 L. T. O. S. 
206 ; 6 Jur. N. S. 105 ; 7 W. B. 163 ; 44 E. R. 
1297, L. C. 

AnnoUtlityrut : — Expld. Onuea v. Boadol (1860), 2 Qltf. 166. 

Consd. RubhcU V. Ha. Da. Baudeira (1862), 13 C. B. N. S. 

149 ; Stadhard v. Lee (1863), 3 B. & S. 3o4 ; Larivlere v 

Morgan (1872), 7 Cli. App. 554, n. Reid. Goodyear i>. 

Weymouth & Melcombe KegiM Corpn. (1865), Har. & Ruth. 

67 ; Cooke v. Cooke (1867), L. R. 4 Eq. 77 : Wadsworth v. 

Smitli (187J), L, R. 6 Q. B. 332 ; Edwards v. Aberayron 

Mutual Ship Inseo. Hoe. (1876), 1 Q. B. D. 563 ; Hart v. 

Hart. (1881), 18 Ch. D. 670: BotterlU v. Ware Grdns. 

(1886), 2 T, L. R. 621. Mentd. Bliss v. Smith (1865), 34 

Beav. 508 : He Brlgliton Club & Norfolk Hotel Ck). (1865), 

35 Bear. 204 ; Hood v, N. E. Ry. Co. (1870), 19 W. R. 

266. 

77. .] — building contract contained pro- 

visions making the certificate of the engineer con- 


clusive between the parties, dc it was provided 
that ^1 accounts relating to the contract should be 
submitted to & settled by the engineer, Sc that his 
certificate for the ultimate balance should be final 
& conclusive : — Held : in the absence of fraud on 
the 0814) of the engineer, & where his certificate 
h^ been made a condition precedent to payment, 
his certificate must be conclusive between the 
parties. — Sharpe v, San Paulo By. Co. (1873), 
8 Ch. App. 697 ; 29 L. T. 9, L. JJ. 

Annotations : — Oonid. Re Hohenzollerti Act. fUr Loco- 
motlvbau & City of London Contract Corpn. & Common 
Law Procedure Act, 1854 (1886), 54 L. T. 596. lliftd. 
Re Nott & Cardiff Corpn., [1918] 2 K. B. 146. Retd. Re 
Ford Bemrose (1902), 18 T. L. R. 443. Mentd. Meldrum 
V. Scorer (1887), 56 L. T. 471. 

78 . .] — ^Where payments under a contract 

are to be made so soon as an engineer or an archi- 
tect shall give a certificate for same, & such 
certificate is honestly Sc bond fide withheld, no 
action can be maintained by the contractor for the 
amounts alleged to be duo to him. — B otterill v. 
Ware Guardians (1886), 2 T. L. B. 021, C. A. 

Annotation : — Reid. Kellett v. New Mills U. D. 0. (1900), 
2 Hudson's B. C., 4tli ed., 298. 

79 . .] — Where a certificate of the engineer 

is under the contract a condition precedent to the 
contractor’s right to payment, the contractor in 
abandoning the contract is not entitled to payment 
for work done without producing a certuicate of 
the engineer, unless he can show that the certificate 
is collusively withheld.- -M’Donald v. Working- 
ton Corpn. (1893), 9 T. L. B. 230 ; 2 Hudson’s B.C., 
4th ed., 228, C. A. 

80 . .] — A buildiTig contract provided that 

the works should be completed in all respects on 
or before Dec. 16, 1901, to the satisfaction of the 


recovery, & such cortilicate not liaving 
been obtained, the claim must be dis- 
missed. — K. V. Starrs (1889), 17 

S. C. R. 118.— CAN. 


73x11. -.] — Where pltf. agreed 

with the deft, to do cortaiu work on 
t-erms embodied in correspondonoe, 
part of which read : “ I’ll pay you on 
the comnletion of each 80 ft. of funnel- 
ling ; all you need to do Is to have M. 
to certify that you have done the 
work " : — Held : pltf. could not re- 
cover in the absence of cortilicate from 
M. — Lkroy V. Hmitu (1900), 8 B. C. R. 
393.— CAN. 


73 xlli. .1 — By the contract, the 

building was to be erected according 
to certain plans & spociilcations pre- 
pared by defts. J. & B., urchlt^ts, & 
all payments were to be made upon 
the written certificates of the architects 
to the effect that such payments had 
become duo, Sc It was provided that, 
before the Issue of the final certificate, 
the contractor should furnish evidenoo 
of payment to material -men & work- 
men. The contractA)r entered upon the 
performance of the work, Sc from time 
to time received ocrtificates from the 
architects, the amounts whereof were 
paid : but a final certificate was refused. 
Sc this action was brought to recover 
payment from the owners Sc to compel 
the orcliltects to give a oertifloate : — 
HM : pltf. was not entitled to recover 
without the oertifioate of the architects, 
that being a condition precedent to 
payment, oollusion between the owners 
fk the architects not being established. 
— Lawtiknce t’. Kkrn (1910), It 
W. L. R. 337 ; 3 Bask. L. R. 253.— 
CAN. 


.1 — Pltf. made a contract 

with deft. F., through F.'s agents, to 
plough, pack, disc. Sc drag 480 acres 
of land, at certain rates of payment 
per acre. By the terms of the contract, 
before payment, the work was to be 
passed upon by an inspector, ** upon 
whose oertifloate of approval, duly 


signed, payment will be made for all 
work 80 completed.** The inspector 
refused to pass the work, when it was 
completed. Sc so reported to F., who 
refused to pay the oalance, for which 
pltf. sued ; — Held : the certificate of 
the inspector as to the performance of 
the work in accordance with the con- 
tract In a satisfactory manner was a 
condition precedent to the obligation 
to pay, the good faith of the tnspeotor 
not being impugned & no coflusion 
being sliown or suggested. — H chiiltz 
V. Faber Sc Co. (1912), 21 W. L. R. 
163 ; 4 D. L. R. 707.— CAN. 

73 XV. . 1 — Contractors brought 

an action against the owners of certain 
buildings Sc the architect thereof, for 
the iirlco of certain excavations & 
concrete work done. They had not 
obtained the certificate of the architect 
os provided for in the contract. No 
collusion or improper motive was 
shown ; — HeM : the action being 
premature must be dismissed. — V an- 
DERWATKR V. MAR8H (1913), 25 O. W. R. 
178 ; 5 O. W. N. 213.— CAN. 

73 xvl. .} — Canty v. Ci.ark 

(1879), 44 U. C. R. 222.- CAN. 

78 xvii. .1 — MoGrkrvy r. Mc- 

Carron, [18851 12 Q. L. R. 373.— 

CAN. 

73xviii. .] — ^Ardaqh V. Toroni'O 

City (1886), 12 O. R. 236.— CAN. 

73xix. .] — Davidson V. Francis 

(1902), 14 Man. L. R. 141.— CAN. 

78 XX. — Italian Mosaic 

Marble (’o. v. Yokes (1913), 24 
O. W. R. 970 ; 5 O. W. N. 15.— CAN. 

78 xxl. .] — M ANDERS V. MOOSE 

Jaw City (1914), 28 W. L. R. 821.— 

CAN. 

78 xxii. .] — ^Pltfs. contracted for 

the performance of oertatn works, for 
which payment was to be made In a 
spooifled manner. A balance w'as to 
be retained by deft, as a guarantee for 
the completion of the contract. Sc was 


to be paid to the contractors within 
one month after tlie certificate of deft.*s 
engineer, specifying the completion of 
tlie works to his satisfaction. The 
certificate was not given, & whilst the 
matter was still in dispute deft, took 

S OBBORSion of the works. Pltfs. brought 
lieir action for the balance duo on the 
contract. No fraud or collusion as to 
the refusal of the oertifioate was 
alleged : — Held : the engineer*8 oer- 
tifloate was a condition precedent to 
pltfs.' right to recover. — Kennard i». 
FKATnKRSTON (1867), 1 C. A. 15. — N.Z. 

73 xxiii. .] — Under a bnildlug 

contract payments were to be made to 
the contractor upon the certificate, in 
writing, of the engineer. The con- 
tractor having been required by the 
engineer to perform works for which 
he doolinod to give an order in wTitlng, 
& the contractor contending that the 
works were not within the contract, 
the works were executed, & a claini 
was made by the contractor in respect 
thereof as for extras : — Held : the con- 
tractor could not recover the value of 
such works without a oertifloate in 
writing from the engineer. — Bruce t\ 
Harris, Motr. 386. — N.Z. 

73 xxi V. . ] — The oertifioate of the 

chief engineer was made by the con- 
tract a condition precedent to any 
right or cause of action on the part of 
the contractor for payments of money 
under tlie contract : — Held : such cer- 
tificate was a condition precedent Sc 
the conduct of the chief engineer or the 
Govt, was not such as would make it 
inequitable that such condition pre- 
cedent should be relied on. — Annear 
v. Railways Comrs. (1883), 1 Q. L. J. 
162.— AUS. 

73 XXV. .1 — In an action on a 

builder's contract, which provided that 
all the works should be left complete 
Sc clear, to the satisfaction of the 
architect. Sc did not contain any pro- 
vision for paimient by Instalments : — 
Held : (1 ) the completion of the works 
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Sed^ 1 . — Ab mndUiom precedervt to payment S ect* 2.] 

surveyor to be testified by a certificate under his 
hand, & in default of such completion the con- 
tractor should forfeit & pay to defts. £1 for each 
day during which the works should be incomplete 
after the time as & for liquidated damages, ^ that 
the contractor should be paid by defts. at the rate 
of 80 per cent, of the value of the work done in each 
month & the balance one month after the com- 
pletion of the contract, provided that defts. should 
not be required to pay to the contractor any sum 
exceeding the value as valued by the surveyor or 
other officer of so much of the works as should 
have been executed by the contractor during the 
preceding month: — -Held: a certificate by the 
surveyor that the work had been completed to his 
satisfaction was a condition precedent to the pay- 
ment of the retention money. — Wallace v. 
Brandon & Byshottles Urban District Council 
(1903), 2 Hudson's B. C., 4th ed., 362, C. A. 

J— Clause 20 of a building contract 
provided that “ the ceitificate of the architect is a 
condition pi*ecedent to the contractor's right of 
action against the employer.” Clause 27 provided 
that “ the architect is to be the sole arbitrator or 
umpire between the employer & contractor, & is 
to determine any question, dispute or difference 
that may arise either during the progress of the 
work or in determining the value of any variations 
that may be made in the work contracted for, & the 
certificate of the architect’s decision upon such 
question, dispute or difference shall be final & 
binding between the employer & contractor & 
without further appeal whatsoever.” The con- 
tractor was paid the whole of the amounts which 
were certified by the architect as due to him, but he 
alleged that he was entitled to a further sum which 
he claimed to recover in an action. He had made 
no application for arbn. imder clause 27 : — Held : 
the provision of clause 26, making it a condition 


E recedent to the contractor’s right of aotion that 
e should have the certificate of the architect that 
the amount claimed was due to him, was un- 
affected by clause 27, ^ in the absence of a certifi- 
cate pltf. was not entitled to maintain the action, 
unless he could show, & that he failed to show, 
improper dealing between the employer & the 
arcmect.-^EAGLESHAM v. McMasteb, [1920] 2 
K. B. 109 ; 89 L. J. K. B. 805 ; 123 L. T. 198 ; 84 
J. P. 146. 

82. When not condition precedent — Contract 
with third party guaranteeing loan.] — ^By an agree- 
ment dated Apr. 28, 1876, T. agreed to build six 
houses upon land belonging to deft., according to 
certain plans & specifications, under the direction 
of deft.’s surveyor. T. covenanted to complete 
the houses before the ensuing Sept., & in default 
of so doing to pay deft. £5 per week for liquidated 
damages so long as they should remain unfinished. 
Deft, covenanted to pay to T. for the work £1,085 
in certain specified instalments, each instalment 
being paid under the certificate of deft.'s surveyor. 
The lost instalment was to be paid within three 
days after deft.’s surveyor should certify in wilting 
that all the works had been fully completed accord- 
ing to the contract. Deft, afterwai'ds agreed to 
extend the time for completing the houses till 
Oct., & on Oct. 12, the houses being still unfinished, 
T. agreed to borrow £110 from pltf., A: deft, signed 
& handed to pltf. the following document : “In 
consideration of your advance, & T.’s authority 
of this date, I promise to pay to you £110 on the 
completion of six houses in accordance with a 
contract dated Apr. 28, 1870, between myself & 
T.” T. having received the £110 from pltf., 
proceeded with the completion of the houses, but 
no certificate in writing that the works had been 
fully completed according to the contract was ever 
given by deft.’s surveyor. In an action upon 
deft.’s guarantoo the jury found that the houses 


to the satisfaction of tlie architoct was 
a coDditiou precedent to the builder’s 
riffht to recover on foot of the contract ; 
(2) he was not entitled to recover for 
the value of work done, os to which, 
while incomplete, the architect had 
expressed approval so far as then 
partially executed, but which was not 
subsequently completed to the archi- 
tect’s satisfaction. — Kicharpson v. 
Mahon. [1879] 4 L. K. Ir. 486.-— IR. 

73 xxvi. PlmdinoA — Action 

brought by a builder to recover sums 
of money from deft, for alleged work 
& labour in construction of certain 
buiUlings. Agreement tliat pltf. should, 
under direction of deft.’s architect, 
caiTj' on the work in conformity with 
plans & speciheations, imder super- 
intendence of the arohitect. At the 
trial the jury were directed to find for 
deft., on the ground that the architect’s 
certificate was a condition precedent to 
a demand for payment. &: pltf. had not 
fulfilled his special contr^t : — Held : 
deft, shonld have produced evidence 
to show that he paid pltf. the full value 
of the work done. 8l should have shown 
ho ha4 not himself prevented the com- 
pletion of the works. — C allan u. 
Mabum (1871), 6 I. L. T. 48.— IR. 

r. When not condUUm precedent,] 
— Whore the granting of a certificate 
by an architect is a purelv ministerial 
function, the production of a certificate 
is not a condition precedent to the 
recovery of payment. — B aolkt v. Dk 
Kok (1912), W. L. D. 68.— S. AF. 

h. .) — The contract was for 

the performance of certain specified 
work at a price named, in conformity 
with the instnictlons of H.. the over- 
seer of the works. By It H. was made 
the sole Judge as to the state & com- 


pletion of the work, & generally 
as to any question arising under the 
contract ; ho was empowered to reject 
any materials which he might think 
unfit, & to employ others in the evert 
of pltf 8. not using sufficient despatch, Sc 
no payments wore to be made without 
his written certificate : — Held : there 
w’as clearly no covenant by defts. that 
the overseer should give cerlifleatOH 
when pltfs. were entitled thereto, as 
alleged in the declaration.- Kkmpstrk 
V. Bank of Montreal (1871), 32 
U. a R. 87.— CAN. 

k. ,] — Held: the non -pro- 

duction of an architect’s certificate 
approving of the work done, though 
required by the contract with the 
dismissed contractor, as a condition 

S rocedent to payment, did not preclude 
tie sub -contractor from recovering 
under the oral agreement, pr^/vldcd 
the work was so done as to morally 
entitle him to such certificate. — 
Tetbib V. Hunter, Guest v. Hunter 
(1882), 2 O. R. 233; affd. 10 A. R. 127. 
—CAN. 

1. .] — In an action to recover 

for services under a contract for repair 
of a drain ; — Held : the right to recover 
was not subject to a condition pre- 
cedent that on engineer's certificate of 
approval should be produced. — Wal- 
lace V. Tilbury East Township 
(1906), 7 O. W. R. 34.— CAN. 

m, .] — Smith v, Finklestbin 

(1910), 1 O. W. N. 628.— CAN. 

n. Architect employed to 

supervise work.] — An architect was 
employed to supervise work : — Held : 
it could not bo inferred that a certificate 
from him was a condition precedent to 

f aynient. — Gamble v. Arnold (1909), 
2 W. L. R. 91.— CAN, 


o. Extras.] — A contract pro- 
vided that the contractor should be 
paid for work & extras, if any, on the 
certificate of tho superintendent of the 
work. The contractor died after doing 
part of the work. Sc pltf. agreed to 
deliver all tho iiiatcrJaf referred to in 
the late (contractor’s) contract, Sc all 
the conditions of that contract were 
to apply. Disputes having arisen, tho 
superintendent gave pltf. under doft.'s 
instructions a certificate tiiat pltf. liad 
furnished all tlie material according 
to specifications, except small mutters 
wliich he would adjust under tho terms 
of the contract : — Held : as to extra 
material furnished by pltf., the con- 
dition as to tho superintendent's cer- 
tificate did not apply ; Sc the certificate 
in fact given put an end to the contract 
& relieved pltf, from doing anything 
further under it, so that the non- 
completion of the small matters in 
dispute formed no defence. — Ludlam 
V. Wilson (1901). 21 C. L. T. 554 ; 2 
O. L. R. 549.— CAN. 

express declaration .] — 
A building contract required that “ a 
cortifloato should be ’’ obtained & 
signed by the arohitect : — Held : pro- 
duction of such certificate to the owner 
was not necessary, before suing on tho 
contract. — Allen v. Pikw^k (1895), 
3 Terr. L. It. 319.— CAN. 

q, — The only refer- 

ence to a written c^rtifleato of the 
architect was in a clause of tho contract 
relating to payments, in these woi^ ; 
” Tho remain^ 20 per cent, on tho 
contract price to be paid thirty -three 
days after the works are entirely oom- 
Dieted to the satisfaction of the archi- 
tect Sc accepted by him, provided that 
in each case where payment Is de- 
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were completed according to the contract before 
the commencement of uie action : — Held : the 
finding of the jury was conclusive, & the surveyor’s 
certificate was not a condition precedent to the 
payment of the £110 to pltf. under the guarantee. — 
Lewis v. Hoare (1881), 44 L. T. 66 ; 20 W. R. 
357, H. L. 

Dispensing with final certificate, 8cc Sect. 3, 
sub-sect. 4, post. 

83 . Controlled by arbitration clause.] — 

A contract for the supply of locomotives for a 
tramway co. contained provisions that the loco- 
motives should be built according to plans, to be 
made to the satisfaction of an enp^ineer named, & 
under liis inspection & to his satisfaction. Sc that 
payment should be made on his certificate. Sc also 
contained an arbn. clause. The engineer declined 
to certify. Sc the contractor demanded arbn. : — 
Held : the absence of a certificate was not con- 
clusive against the contractor’s right to pa 3 nnentt 
a dispute as to the certificate being a dispute , 
within the arbn. clause. — Be Hohenzollern Act. ! 

Locomotivbau & City op London Contract 
Sc Common Law Procedure Act, 1854 
(1886), 64 L. T. 596 ; 2 T. L. R. 470 ; 2 Hudson’s 
B. C., 4th ed., 100, C. A. 

Annotatwn : — Ck>nsd. Itr Nott & CardifI Corpn., 11918] 2 

K. B. 14U. 

Effect of arbitration clause on conclusiveness of 
final certificate, eee Sect. 3, sub-sect. 2, C., 

84. Architect improperly Influenced.]- 

Under a building contract the decision of the 
architect of the building owners relating to any 
matters or thing or the goodness or sufficiency of 
any work, or the extent or value of any extra or , 
omitted work, was to be final, conclusive, & binding , 
on all parties, Sc payments as the work proceeded 
were to be made on the certificate of the architect. 
The architect having taken a wrong view of his posi- 


tion & being improperly infiuencod by the building 
owners, delayed issuing his certificate for the 
outstanding balance due to the contractor. After 
the work liad been completed Sc after the period 
of maintenance had expired, the contractor brought 
an action against the building owners to recover 
the balance due to him. After the commencement 
of the action the architect issued his final cerf»ifl- 
cate : — Held : the building owners could not, as a 
defence to the action, rely on the issue of the 
certificate being a condition precedent to the right 
of the contractor to commence proceedings for the 
recovery of the balance. — Hickman & Co. v. 
Roberts, [19131 A. C. 229 ; 82 L. J. K. B. 078 ; 
108 L. T. 436, n. ; svh nom. Roberts v, Hickman 
Sc Co., 2 Hudik>n’8 B. 0., 4th ed., 426, H. L. 

Anruitaiiorui : — Consd. Re Nott & Cardiff Corpn.. fl918] 2 

K. B. 146 : Kaglcsliain v. McMaster, [1920] 2 K. B. 1G9. 

Be!d. Bristol Corpn. v, Alrd, [1913] A. C. 241. 


Sect. 2.~~PROGRESS CERTIFICATE. 

85. Effect of — Right to dispute workmanship — 
Withholding final certificate.] — A contractor en- 
gaged to execute in a “ workmanlike manner 
certoin building, etc., for a burial board, to the 
entire satisfaction of the architect, the payments 
in respect of the works to bo made to the contractor 
from time to time as the work proceeded, & the 
balance on the final certificate of the architect 
that the work had been executed according to the 
contract. Certificates from time to time had been 
given by the architect, & the contractor received 
payments on account. It appeared, subsequently, 
that parts of the work had not been done in a 
“ sound & workmanlike manner,” Sc the final 
certificate was withheld. On bill filed by the 
contractor to have it declared that the withholding 
of the final certificate was a fraud upon the 


nianded a ccrtJllcato shall bo obtained 
from & signed by the architect in charge 
to the otfwt that ho considers the pay- 
ments properly due : — Semblc : under 
thi.s, a written cortlflcatc was not a 
condition precedent to recovery by the 
contractor. — W atts v. McLkav (1911), 
19 W. L. R. 916.— CAN. 

y, ,] — ^ contract for 

the performance of work provided for 
payment of Uie contract price upon 
completion of the work & made no 
mention of the architect : — Held : 
although wlillo the work was in pro- 
gresa both purt.ies tacitly assumed that 
the work must be to the satisfaction 
of the architect, his certificate was not 
required before payment could be 
demanded for the work which was 
admitted to have been completed. — 
•Scott v, Sytnkr (1891), 9 S, C. 50. — 
S. AF. 

88 i. Controlled by arbitreUion 

clause.] — A contract for the erection of 
electric plant provided that the price 
should be payable by instalments, &, 
such Instalments should bo paid within 
fourteen days after production of the 
engineer’s certificate that such instal- 
ments were duo. The oontraot further 

{ provided : ** Certificates other than 

he final oertifloate of the enginoer, 
shall not be oonsidere<l conolusive 
evidence as to the suffleienoy of any 
work or materials to whioh they relate, 
nor shall they relieve contractors from 
any obligations under this contract. 
The engineer shall not be bound to give 
a final oertifloate if be is of opinion that 
tho Gontraotors have not performed all 
obligations under this oontraot, but 
any question arising under tills clause 
os to whether the contractors have 
performed all their ublfgations shall bo 

J, — VOL. VII, 


subject to the provisions for arbitration 
lieroln contained.” In an action by 
the sellers for payment of the price, the 
lant having been rejected by tho 
uyer’s engineer, who was the engineer 
under tho contract : — Held : tho 
engineer's final certificate had not been 
made a condition precedent to pay- 
ment, & tho sellers were entitled to 
sue tho buyers for the price. — H owden 
& (H)., Ltd. V. Powell Duffryn 
Hteam ^oal Co. (1912), 49 Sc. L. R. 
605.— SCOT. 

s. Right to payment accruing 

on substantial performance. ] — Brown 
Construction Co. v. B.vnnatyne 
School District Corpn. (1912), 21 
W. L. R. 827 ; 6 D. L. R. 623.— CAN. 

t. Acceptance d' user — Work 

satisfactorily performed. ] — Hamilton r. 
Myles (1874), 24 O. P. 309.— CAN. 

PART 111. SECT. 2. 

a. Whether condition precedent .] — 
Pltf. sued on an agreement, by which 
he undertook to do certain work for 
defts. on a railway, in accordance with 
the instructions of the engineers of tho 
road, & to receive such estimates as 
they might allow, certain prices being 
specified, Sc defts. agreed to make 
monthly payments. Pltf. complained 
that defts. would not make monthly 
payments to him in accordance with 
the agreement. Defts. pleaded to 
both counts, that they paid pltf. the 
amount of the estimates of all work 
done by liim in pursuance of the agree- 
ment, imder tho directions of the 
engineers, & for whioh estimates were 
allowed by them : — Held : no defence, 
for the agreement required the pay- 
ments to be made monthly, whether 


the estimates were furnished by tho 
engineers or not. — Lake v. Cameron 
(1869), 18 U. C. R. 622.— CAN. 

b. .] — ^MoDonkll V. Canada 

Southern Ry. Co. (1873), 33 U. C. B. 

313.— CAN. 

86 i. Effect of — Right to dispute u?ork- 
mathship.] — Held: a builder was not 
on titled to recover for tho value of 
work done as to which while incomplete 
the atchit>ect had expressed approval 
so far as tlien partially execute but 
which was not suhsequontiy completed 
to the arcliitect's satisfaction. — 
Richardson v. Mahon (1879), 4 

L. R. Ir. 486.— IR. 

c. Whether conclusive — Revision by 
successor in office.] — Held: though 
the value of tho work oertifled to by 
the monthly oortifleatos was only 
approximate Sc subject to revision on 
completion of the whole, yet where the 
engineer in charge had changed the 
oharaoter of a particular class of work 
Sc when completed had classified it Sc 
fixed the value, his decision was final 
& could not be reopened Sc revised by 
a suooeeding engineer. — Mitrray v. R. 
(1896), 26 S. C. R. 203.— CAN. 

f. As to quantities men* 

tioned.] — Temiskamino Sc Northern 
Ontario Ry. Commission v. Wallace 
(1906), 37 S. C. R. 696. — CAN. 

g. Given by clerk of the 

vx>rk8.] — I’ltfs. were to act under the 
directions Sc to tho satisfaction of the 
orchitocts, whoso decision was to bo 
final Sc all payments were to be made 
only under the written certificate of 
the architects : — Held : the oertlficates 
of tho clerk of the works relied on by 
pltfs. were not certificates of tho 

A A 
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Sect 2. — Progresn certificate. Sect. Sub-eect. 1.] 

contractor : — Held : on proof of the “ unsound & 
unworknmnlike manner of the buildings/* the 
withholding of the final certificate was not a fraud 
upon pltf., although the architect had given 
certificates from time to time to enable the builder 
to obtain money on account. — C ooper v , Ut- 
TOXETER Burial Board (1864), 11 L. T. 
606. 


86. Whether withdrawable.] — ^An engineer or 
architect, who has once signed an interim certificate 
for a payment to a contractor, cannot afterwards 
withdraw it. — Davey v, Gravesend Cobpn. 
(1903), 67 J. P. 127. 

Whether orders In writing — In relation to extras.] 

— See Part VI., Sect. 3, sub-sect. 1, post 

87. Contents of — Inclusion of materials not affixed 
— -Power of engineer.] — Pltfs., contractors for a 
railway line, received from the co.’s engineer a 
certificate in the form agreed on by the co., that 
£96,200 was due to them for work done & materials 
supplied under the articles of agreement, one of the 
clauses of which authorised the engineer fiom time 
to time to ** ascertain the extent & value of the 
works then executed & the materials then provided 
for the works by the contractors. ’ ’ Of this £1 1 ,000 
r^resented materials provided for, but not actually 
affixed to the line : — Held : it was competent to 
the co.’s engineer to certify for “ materials.” — 
Pickering v. Ilfracombe By. Co. (1868), L. K. 3 
C. P. 235 ; 37 L. J. C. P. 118 ; 17 L. T. 650 ; 16 
W. K. 468. 


Annofalions : — Mentd. Robinson v. Nesbitt (1868), L. R. 3 
C. P. 264 ; Mosse v. KlUlck (1881). 44 L. T. 149 ; Pimchard 
r. TomWns (1882). 31 W. R. 286; Baker r. Hedgcjcock 
(i888), 39 Ch. D. 520 ; Re Burdett, Kx p. Byrue (1888), 

^ Leavoeley, (1891 J 2 Ch. 1 ; B. «. B. 
a892). 8 T. L. R. 036 ; Bnintonr. Dixon (1892), 36 Sol. Jo. 
556 ; Fanners & Cleveland Dairies Co. v, Riley (1893), 9 
T. L. R. 260 ; Cole v, Eley, (1894) 2 Q. B. 180 ; Royal 
Exchange Assce. Corpn. v. SJorforsakriugs Akt. V^a, 
[1901] 2 K. B. 667 ; Stagg v. Medway (Upper) Navigation 
Co., (19031 I Ch. 169 : Vofunm Oil Co. v. Ellis, (1914] 
1 K. B. 093 ; Wild v. Simpson, [1919] 2 K. B. 
544. 


SECT. 3.~FINAL CERTinCATE. 

Sub-sect. 1. — Nature and Form. 

88. Not an award.] — builder agreed to build 
a house for deft, for a certain sum, payable by 
instalments of 75 per cent, upon each sum of £400 
certified by the architect, the residue to be paid 
upon completion of the work. In case of bkpey. 
of the builder, deft, might determine the contract 
by notice, &; in that case deft, was to pay him only 
such sum in addition to previous instalments as 
doft.’s architect should certify that in all circum- 
stances he was entitled to receive. Work had 
been done by the builder at .the time of his bkpey. 
to the amount of £1,600 &> he had been paid 
£1,200. To an action by his assignees for the 
remainder, deft, pleaded that his architect liad 
certified that the builder was only entitled to £22 
in addition to the instalments already paid, & a 
tender of that sum. Pltfs. replied that no notice 
to attend was given & no opportunity given of 
being heard or giving evidence before the architect, 
& contended that the certificate woe in the nature 
of an award, & that the architect ought to have 
heard both parties : — Held : the plea was good, & 
the replication bad. — Loader v, Hathaway 
(1855), 26 L. T. O. S. 60. 

80. Form — Mere checking of builder’s charges.] 
— Deft, was to pay for building, upon receiving an 
architect’s certificate that the work was done to his 
satisfaction. The architect checked the builder’s 
chai’ges, & sent them to deft. : — Held : tliis did 
not amount to such a certificate of satisfaction as 
to enable the builder to sue deft,, although deft, 
had not objected to pay on the ground that no 
sufficient certificate ha<l been rendered. — Morgan 
V. Birnie (1833), 9 Bing. 672 ; 3 Moo. & S. 76 ; 
131 E. K. 766. 

Annoiations : — Consd. Dallniun v. King (1837), 4 Bing. N. C. 

105. Distd. Robert8 v. Watkins (1863), 14 C. B. N. S. 

592. FoUd. Klmes v. Buj-gh Market Co. (1891 ), 2 HudBon's 

B. (J., 4Ci ed., 170. Refd. Andi'cws v. Bolfield (1857), 2 

C. B. N. S. 779. 

90 . Mere statement that sum due.] — A 

certificate must be given as such ; a mere statement 


arohiteots & had no effect. — Winnipeg 
Stone Co. v. Senegal (1910), 14 
W. L. R. 570.~CAN. 

Ii. Provision against con- 

chisiveticsB,] — Held : although the pro- 
greHB estimates submitted by pltfs. 
from time to time wore never disputed 
by the architect or deft., the full 
amount should not be allowed, because 
the contract provided, they should not 
be conclusive. — Alberta Building 
C o. V. Calgary City (1911), 16 

W. L. R. 443.~CAN. 

k. Given after dismissed.] — 

Held : a progress oertifleato given by 
an architect after his dismiss is not 
binding on the building proprietor. — 
Hoark V. MoCabtuy, (1916] V. L. R. 
656.-~AUS. 

l. Construction of agree- 

ment.] — ^Moorb v. Fergusson, Moore 
V. Fergusson & Mitchell (1892), 18 
V. L. R. 266.— AUS. 


mistake in a progress certificate, the 
architects had issued a new certificate 
in lieu thereof, the amount of which 
was paid to pitf.'s agent : — Held : pltf. 
had w’aivod the illegality or impro- 
priety if any existed, by m^oopting & 
appropriating the money under the 
substituted certificate & by applying 
for & obtaining certificates for future 
payments based upon the substituted 
certificate. — L.^wrencev, Kern (1910), 
14 W. L. R. 337 ; .3 Sask. L. R. 253.— 
CAN, 

p. JVhen dispensed urith — Im- 
properly withheld.] — Held : withholding 
by the architect of a progress certificate 
upon improper grounds would not dis- 
entitle pltfs. to recover tlie amount due 
to them.— Alberta Building Co. v. 
Calgary City (1911), 16 W. L. U. 
443.— CAN. 

g. Refusal of — When justified .] — 
Grace v. Osler (1911), 16 W. L. 11. 
627 ; varied 21 Man. L. H. 641.— CAN. 


m. — He Ontario & 

West Hhore Ry. Co. (1911), 19 
O. W. R. 209 ; 2 O. W. N. 1041.— CAN. 

n. Certifier adopting decision 

of referee — After previous rejection of 
rioim.)— Goodwin v. R. (1897), 28 
S. C. R. 273,— CAN. 

o. Recovery hack of payments 

made on — Proof of errors-— Discovery of 
documents.] — Canadian Pacific Ry. 
Co. V. CONMBE (1886), 11 P. R. 297.— 

CAN. 

86 I. Whether withdrawable — 
Waiver .] — Where on discovery of a 


r. Neglect of engineer — Whether 
owners liable ..] — Farmer v. Cook 
County (Chairman, Councillors & 
Inhabitants) (1894), 13 N. Z. L. R. 
.] 1 1.—— 'N.Z. 


s. Demand for payment after cer- 
tificate granted — Waiver.] — Poupobk v, 
R., 24 C. L. T. 163.— CAN. 


PART 111. SECT. 8, SUB-SECT. 1. 

88 i. Not an award .) — A contract 
contained a condition that if any dis- 
pute should arise during the currency 
of the contract, it should be decided 


by the engineer : that he should 
detcrmliio tlie total amount to be paid, 
& on his final oertiilcato payment should 
be made. A claim for damages for 
stopping the work under the contrar:t 
having arisen, the engineer gave a 
document purporting to bo a final 
certificate. This document in itself 
did not contain any reference to 
damages claimed for hindering or 
stopping the execution of the contract : 
— Held: (1) it was only a final cer- 
tificate for work actually done, & was 
quite consistiout witti the terms of it, 
that a large sum might be due for 
damages ; (2) there was nothing to 
show that the engineer had taken suoli 
a claim into consideration ; (3) it was 
not an award under the clause referring 
disputes to the engineer. ' -Go wa n v. 
Board of Land & Workb (1872), 
3 V. R. (Law) 241.— AUS. 

90 1. Form — Mere statement of amount 
due. — Measuremerds not recorded.}— The 
contract provided that the schedule 
should bo based ** on the yard cube 
of oonoreto with all reinforoemonts, 
shuttering, excavating Sc centrings at 
£2 per yard cubic Inclusive.** The 
oertmoatos did not give any measure- 
ments, but merely certified for amounts 
as due for '* work done Sc material 
supplied.** The architect stated in 
ovldenoe that in fact such oertlfioates 
were based on actual measurements, Sc 
he produced Ids record of such measure- 
ments : — Held : the certificates could 
not be impeached on the ground that 
they did not conform to the contract. — 
Milne v Padday (1014), B. D. L. 277. 
—8. AF. 
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that a sum is due is not sufficient. — Goodman v, 
Laybobn (1881), Koscoe’s B. 0., 4th ed., 162. 

91. Writing not essential — In absence of 

speciflo provision.] — Under a builder’s contract, 
certain instalments were to be paid as the work 
progressed, & the balance within two calendar 
months after the completion of the contract, 
“ provided the architect should have certified that 
the whole of the work had been done to his satis- 
faction : ” — Held : it was not necessary that the 
architect should certify in writing. — Hobbbts v. 
Watkins (1863), 14 C. B. N. S. 592 ; 2 New Bep. 
246 ; 82 L. J. C. P. 291 ; 8 L. T. 460 ; 10 Jur. N. S. 
128 ; 11 W. R. 783 ; 143 E. R. 677. 

Annotation : — Oonid. Jones v. Oou$;h (1865), 3 Moo. P. C. C. 

N. 8. 1. 

92 . .] — certificate of com- 

pletion may be given orally, in the absence of 


specific provision to the contrary. — E lbcbs v, 
Buroh Market Co. (1801), 2 Hudson’s B. 0*, 
4th ed., 170. 

98 , Expression of satisfaction — By letter.] — 

The final balance of a building contract was not to 
be paid until the architect had given his final 
certificate. The architect had by letter expressed 
his satisfaction with the work, but the final certifi- 
cate was not given until more than a year after- 
wards. Another clause of the contract provided 
that only 80 per cent, was to be paid as the work 
proceeded, & the balance in two months after the 
architect should have expressed his satisfaction 
with the completion of the work. An action was 
commenced within two months of the delivery of 
the final certificate : — Held : the intention of the 
parties was that the satisfaction of the architect 
was to be expressed by his final certificate, & as 


91 i. Wfiether wriiing esaen- 

iial.]— Where pltf. had entered Into a 
contract with dolts, to execute certain 
works in & about the sinking of a well 
& erection of a pump “ to the satisfac' 
tion of the architect ** appointed by 
(lefts. Sc in accordance ^th certain 
specifications, which contained (inter 
caia) the following words : The whole 
of the work to be done to the entire 
satisfaction of the engineer: the con- 
tractor shall be held i-esponsible for the 

K er working of the pump for a 
>d of six months from the date of 
final certificate ** ; — Held : the giving 
of a final certiflcjate in writing of his 
intention by the engineer appointed by 
defts. was a condition precedent to 
pltf. being able to recover pigment for 
the work done by him. — H anlon v. 
Dundalk Ritkal Districtt Oounoil 
(1911), 40 I. h, T. 57, 159.— IR. 

91 ii. .1 — Held: a cer- 

tificate of satisfactory completion need 
not be in wTiting, oral expression of 
satisfaction by the architect being 
Bufllclent. — M eykr v. Gilmer (1899), 
18 N. Z. L. U. 129.— N.Z. 


91 iii. 


1 — Abdagh V. 


Toronto City (1880), 12 O. R. 236.- 

CAN. 

Mere atatemeni that con- 


tract passed.}— Held : a memorandum 
by an engineer, stating that he hod 
passed the oout raot, was not equivalent 
to a certificate that the work had been 
completed to his satisfaction, — K nox 
V. Patutahi Road Board (1892), 11 
N. Z. L. R. 496.—N.Z. 


b. 


Departure from agreed 


form — Acguieaccncc of owner.} — When 
a certificate is issued by an Inspector 
under a contract, which he Intends 
should be a final certificate Sc which 
is accepted Sc dealt with as such by 
the owner, although the certificate is 
not In the exact fonn stipulated for in 
the contract it will he binding upon 
tlie owner. — Piggott v, Bati'leford 
(1913), 6 Sask. L. R. 235 ; 24 W. L. R. 
365.— CAN. 

93 i. Whether aaiisfaclion im- 

plied — By certiftcale for payment.}— A 
building contract provided for progress 
payments & that the balance of the 
stipulated price “ shall bo paid by the 
proprietor to the contractor within 
fourteen days from tho architect's 
certificate being given that the works 
are completed to his satisfaction." 
The architect gave a certificate In this 
form : "I hereby certify that 8. Bros, 
are entitled to £135 13s. 5d., being 
balance of amount due to them on 
account of contract & extras for your 
house at 8 " x—IleU : this was a 
suffloient certificate by the architect 
under the contract that the works 
were completed to his satisfaction. — 
Harman v. Suott (1874), 2 C. A. 407.— 
N.Z. 

93 11. — . 1 — A b uilding 

contract provided Uiat payments 


should be made upon the arohiteot's 
certificates In writing 8c the final 
balance retained imtil after the 
architect had certified to the satis- 
factory completion of tho work. On 
tlie contractor submitting a fresh 
account, the first having been reduced 
by the architect, the aroliitect wrote 
the words : "I certify this account 
is correct " : — IJefd : a sufficient cer- 
tificate in WTiting. Qu. : whether 
sufficient as to satisfactory completion. 
— Mkyer V. Gilmer (1899), 18 

N. Z. L. R. 129.— N.Z. 

93 iii. — .] — One of the 

conditions of a building contract pro- 
vided that percentage paymouta should 
l)e made to the contractor, at intervals 
during the progress of the works, at 
tho discretion of the architect, upon 
certificates in WTiting under his hand 
Sc tho balance when the whole work 
was completed to his satisfaction, & 
his certificate given to that efloot. 
Tho architect certified that the con- 
tractor was entitled to receive a 
certain sum, " this being the final 
certificate in full of all demands " : — 
Held : this was a certificate to the 
effect that tho whole of the work was 
completed to tho arohlt.ect*8 satis- 
faction. — Clarke v. Murray (1885), 
11 V, L. R. 817.— AUS. 

93 Iv. .] — HeM: 

although the oortifioato did not in 
w'ords stale that tho works were oom- 
ploted to tho satisfaction of the archi- 
tect, that was to be implied from tho 
atatomeut that the (mntraotors w'ore 
entitled to final payment. — Bbowtn 
Construction Co. v. Bannatyne 
School District Oorpn. (1912), 21 
W. L. R. 80 ; vaHcd 2 W. W. R. 712. 
—CAN. 

93 v. -.1 — In terms of 

a building contract the work had to bo 
performed to tlie satisfaction of the 
architect. Sc a certain percentage of tho 
contract price was omy to be paid to 
tho oou tractor " two months an<er the 
date of tho certiticjate of final com- 
pletion, when the arohiteot shall have 
certified that the works are completed 
in terms of the oontract Sc to his satis- 
faction 8c the roofe have been proved 
watertight." The architect gave a 
certificate as follows : — " Final in- 
stalment. Certificate. I hereby certify 
£16 13s. 9d. is due to G. on account of 
work executed 8c materials supplied " : 
— Held: the certificate was a final 
certificate in terms of the oontroot 8c 
implied the work had been done to his 
satisfaction. — Lowthbr v. Swan 8c Co. 
(1916), T. P. D. 494.— S. AF, 

d. Qualified statement — De- 

fects developing on ««cr.) — H, contracted 
with the A. Co, to renew certain 
furnaces to the full satisfaction of the 
co.'s inspector, upon whose certificate 
only they wore to be taken over. 
Payment was to be made on presenta- 
tion of the certificate. Upon being 
asked for his ceitifioate the Inspector 


wrote to the managing director of the 
CO. in the following terms ; " I certify 
that H. has rebuilt the furnaces with 
fire-clay bricks & cylinders, & has 
worked them twelve days as per con- 
tract. Upon my examining them I 
found they were working satisfactorily. 
Since then thev have been cooled down. 
Sc upon examination it was found the 
centre cylinders in two oases had 
cracked, 8c the joints In the outer 
cylinders had opened. These H* assures 
me c^n bo stopped with a mixture of 
plumbago, wmch will render tho 
furnace perfectly sound " : — Heid : 
this did not amount to a certificate 
upon which H, was entitled to pay- 
ment by the co. — H ittbon'b OFPirJiAL 
Assignee v. New Zealand Antimony 
fJo., Ltd. (1891), 10 N. Z. L. R. 143.— 
N.Z. 

0, Defects to he reme- 

died.} — A certificate setting out the 
existence of certain defects, & recom- 
mending payment of tho balance still 
duo on the contract, on theso defects 
being remedied : — Held : in the cir- 
cumstanc^es, to be equivalent to a final 
certlficjate, — M cjCarthy v. Vibbkr 
(1904), 22 S. C. 122 ; 15 C. T. H. 72.— 
S. AF. 

f. Trivial items to be 

finished.} — An aix^hiteet’s certificate 
certifying for payment contained the. 
words : " It is understood that certain 
small items are at once coi^lotod to 
tho owner’s satisfaction." TTie items 
wei*o of a trivial character : — Held : the 
words should bo read as a reservation 
& not as a condition, 8c did not prevent 
tho oertificate being regarded as final. — 
Bagley V. Dk Kok (1912), W. L. D. 
68.— S. AF. 

g. Deductions.] — In a 

contract for the performance of certain 
works, it was provided that after certain 
progress payments had been made to 
the contractor, no money should be 
considered to be due or owing to tho 
contractor, nor should the contractor 
make any claim for or on account of 
any wnrk executed or maintained by 
him imless a oertificate that tho works 
have been finally 8c satisfactorily com- 
pleted & that the balance was due to 
the contractor, bad been given bi^ the 
superintending officer 8c conntersigued 
by the engiueer-lu-chief. Under tho 
specification of tho works to be done 
w'ere provisions that certain contin- 
gencies were to be provided for by the 
contractor at his own oi^nse. 

The superintending officer gave, 8c 
the enfi^ieer-ln-chief ooimtersigned, a 
certificate purporting to be a final 
certificate, but in the certificate were 
oontalnod deductions in respect of 
matters mentioned in the speoinoation. 
In an action by the contractor to re- 
cover the amount deducted : — Held : 
the certificate was merely a certificate 
in respect of the sum therein certified 
to be due. Sc was not a final oertificate 
entitling the contractor to recover the 
balance of moneys alleged to be due 
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Sect, 3 . — Final certificate : 

the action had been commenced before the expira- 
tion of two months from delivery of the final 
certificate, deft, was entitled to judgment. — 
C01.EMAN V . Giittinb (1884), 1 T. L. R. 8. 

Certificate as condition precedent.] — See Sect. 1, 
ante. 


Sub-sect. 2. — Effect and Conclusiveness. 

A, In General, 

94. When not conclusive — Architect acting 
fraudulently or in collusion.] — Plifs., contractors, 
covenanted to do certain works for a co. by Oct. 1, 
1848, for £112,000, payable from time to time, 
acceding to the certificate of the chief engineer of 
the co. for the time being of the amount of work 
done, &, on pltfs. failing to complete the works to 
the satisfaction of the engineer, the co. were to be 
at liberty to enter into possession & use pltfs.* 
plant, & complete the works. Pltfs. having been 
informed, in 1847, by the engineer, that the co. 
would not require the works to be completed 
with^ the contract time, the speed of the operations 
was lessened, & the works were not completed 
within the time limited by the contract. The co. 
having given notice of their intention to enter, 
under the a^eement, & complete the works, pltfs. 
iiled their bill, stating that they had not been fully 
paid for the works actually done by them, & 
that fhey had done all the works which they were 
bound to do, except certain poitions wliich the co. 
had prevented them from doing, & charging the 


engineer with having purposelv, fraudulently, & 
in collusion with the co., certmed less than the 
amount due to pltfs., & praying for an injunction 
& account. A general demurrer to the bill was 
overi'uled, but upon the co. consenting to the 
removal of tlie plant by pltfs., a motion afterwards 
made for an injunction was refused, pltfs. having 
failed to establish a case of mala fides against the 
co. or their engineer. — Waking v. Manchester, 
Sheffield & Lincolnshire By. Co. (1849), 7 
Hare, 482 ; 18 L. J. Ch. 460 ; 14 Jur. 613 ; 68 
E. R. 199 ; am. (1860), 2 H. & Tw. 239, L. C. 
AnnotoiioTia : — OonBd. BliSH t\ Smith (18S5), 34 Beav. 608. 
Reid. Garrett v. Bonstcad & EpRom Downs Ily. Co. (180.5), 
4 Do Q. J. & Sm. 462 ; Garrott v. Salisbury & Doi«et 
Junction Ry. Co. (1860), L. R. 2 Eq. 358 ; Smith v. 
Howdon Union & Fowler (1890), 2 Hudson’s B. C., 4th ed., 
1.56 ; Kellett v. New Mills U. D. C. (1900), 2 Hudson’s B. C., 
4th ed.,268; Foster & Dioksoe v, Hastings c::orpn. (1903), 
87 L. T. 730. Mentd. He Brighton C.nub & Norfolk Hotel 
Co. (1865), 35 Beav. 204. 

Time for completion, see Part II., Sect. 3, ante. 

95 , .] — ^An action may be maintained 

by a railway co. against a contractor, for not doing 
brickwork of the specified thickness, although 
certified to have been so done by the co.*s engineers, 
in collusion with a sub-contractor, but the fraud 
or neglect of the engineers is material to be con- 
sidered in regard to the question of damage, though 
not affecting the right of action against the 
contractor. — South Eastern Ry. Co. v. Warton 
(1861), 2 F. & F. 457, N. P. 

96. Architect Infiuenced by building 

owners.] — P. was employed by a rural district 
council to construct certain works. In the con- 
tract it was provided that “ the decision of the 


to him under the contract. — Shaw v. 
Mklboubne & Metrovoutan Board 
OP Works (1898), 24 V. L. R. 70. — 

AUS. 

Security for defective 

vxtrkA — ^Pltfs., contractors, sought fiDm 
defts. payment of money under a con- 
tract for the erection of a dam across a 
river. Some extensions or alterations 
wore decided upon, & a further agree- 
ment was enter^ into. Provision was 
made for payments according to pro- 
gress estimates of defts.’ engineers. 
Completion to the satisfaction of the 
engineers was a condition precedent 
to the right to ftnal payments. Pay- 
ments according to some progress 
estimates were made, hut further pay- 
ment was withheld, on the ground that 
the work had not been completed 
according to contract. Pltfs. based 
their demand upon a writing siraed by 
the engineers, denominated ” Estimate 
No. 8,” which referred to defective 
work on sheet piling & slnice-way, & 
purported to retain a portion of the 
conlract price pending repairs : — 
Held: this was not a certincate of 
final completion, nor a progress cer- 
tificate, being merely a proposal by the 
engineers that the stipulated contract 

8 rice be paid to the contractors with 
le return of their deposit, less an 
amount to be retained to ensure their 
remedying certain defects. — ^M erriah 
V. PuBUo Parks Board op Pobtaoe 
la Prairie. [1911] 18 W. L. R. 151 ; 
affd,, [1912] 20 W. L. R. 603 ; 1 

W. Ve. B. 1082 ; 2 D. L. K. 702.— CAN. 

k. — Certificate subject to 

counterclaim,] — ^An architect upon com- 
pletion of the works, gave the following 
cortificato ; “ I hereby certify that M., 
contractor. Is entitled to receive £66() 
as final payment of oontract & extras 
in erecting rosldenoe at 8. This 
.certificate is issued subject to any 
.counterclaim you may have against 
this being the final instalment.** 
Tlf&> contractor brought an action 
ttirainst tbe proprietor imder this 
Mrtiflcate, claiming the amount certified 
therein, & delt.^put In a counterclaim 


for damages for not doing the work 
acc'ording to the plans & specificatiouB. 
for omitting ceitain work, tic for doing 
a portion of the work in a negligent 
& improper manner: — Held: (1) the 
cortificato was a final certificate, 6c 
pltf. was entitled to recover the amount 
claimed ; (2) deft, was precluded from 
setting up any counterclaim as to matters 
arising under the contract. — M aoiun v, 
Syme (1892), 18 V. L. R. 472.— AUS. 

J, Combined certifi.cate 

on separate matters,] — Where a building 
contract provided that, upon a cer- 
tificate of the architect that the work 
had been completed to iiis entire 
satisfaction, the contractor should be 
paid such sum as, with any previous 
payment would amount to 97 1 per 
cent, on the contract price, & upon a 
further certificate to the same effect, 
but further stating the final balance 
due, such Italance should be paid 
within a time named : — Held : (1) the 
two certificates might be combin(Ml in 
one ; (2) if such certificate was qualified, 
stating the cont Factors were, entitled to 
receive the balance less a smu retained 
as security for reparation of defects, 
it could not be treated as a final 
certificate, entitling the contractor to 
payment of the final balance. — 
Walkkr V, Black (1879), 5 V. L. R. 
77.— AUS. 

certificates read 
as one ,] — Davidson v, F’bancis (1902), 
14 Man. L. K. 141.— CAN. 

n. Erroneous construe^ 

tion of contract,] — Kinijsn v. Ennis 
Urban District Council (1916), 50 
I. L. T. 1.— IR. 

o. Final estimate — On com- 

pletion .] — Guilbault V. McQreevy 
(1890), 18 S. C. K. 609.— CAN. 

p. Showing amount due 

on forfeiture.] — ^McGreevy v. Boomer, 
Cass. Dig. 2na ed. 139.— CAN. 

Q. Report by successor in 

office — Approval of commissioners not 
obtained,] — R. v. McGbkevy (1890), 18 
8. C. R. 371.— CAN. 


. ]~~~RoSS V 
(1895), 4 Exch. C. R. 390.— CAN. ’ 


; PART 111. SECT. 3, SUB-SECT. 2. A. 

I ■. Absence of fraud — Though con- 
\ taining errors.] — An architect’s final 
certificate given throe years after the 
completion of the building, though con- 
taining errors, was given in good faith : 
— Held : it was binding. — IticARDS v, 
Knight (1916), 12 Tas. L. It. 99.— 
AUS. 

t. Certificate negligently de- 

layed,] — Whon^ under a contract which 
made the right of the contractors to 
receive payment for the construction 
of oortafn works dependent upon the 
certlflcato of an engineer, who was also 
solo arbitrator of all disputes, the 
engineer unjustifiably delayed the issue 
of the cortUicate for seven mouths & 
acted in a shifting 6c vacillating, though 
not fraudulent manner, 6c probably 
caused heavy loss to the contractors by 
his mistakes : — Held : in the absence 
of collusion on the part of the corpn., 
the certificate could not be sot aside. — 
Walklby V. Victoria City (1900), 7 
B. C. R. 481.— CAN. 

94 i. When not conclusive — Architect 
acting fraudulently or in coUusion,y~-To 
an action for work 8c labour deft. 

§ leaded the money was alleged to be 
ue under an architoot’s certificate 
which had been obtained by the fraud 
of pltfs. 6c tho collusion of the arohiteot 
with them. Pltfs. replied it was a 
term of tho contract that the certificate 
should bo final 8c not bo objected to on 
tho ground of fraud or collusion : — 
Held : the replication was bad as 
setting up a oontract void for being 
against publio policy. — Redmond v. 
WYNNE (1892), 13 N. 8, W. L. U. 39.— 
AUS. 

94 il. .] — ^Where a oor- 

tlfioate was wilfully unfair 6c partial 
in only one parUoular : — Held : not to 
be conoliudvo. — ^A llkn v. Pierce 
( 1895), 3 Terr. L, R. 319.— CAN. 
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surveyor with respect to the value, amount, state 
& condition of any part of the works executed, 
or of any part thereof altered, omitted, or added, & 
also in respect to any & every question that may 
arise concerning the construction of this contract, 
or the plans, drawings, specifications, or bills of 
quantities, or schedule of prices, or the execution 
of the works hereby contracted for, or in any wise 
relating thereto, shall be final & without appeal.*’ 
Disputes arose, &, after protracted negotiations, 
the surveyor gave his final certificate. P. brought 
an action agmnst the council, in which he alleged 
that the surveyor’s final certificate “ was not 
honestly made or given in the exercise of, or 
reliance upon, his own judgment, but was made & 
given by reason of the interference of & in 
obedience to the direction and orders of the 
council • as the council had interfered, 

though without any fraud on their part, with the 
surveyor in the exorcise of his functions as quasi- 
arbitrator between the paities, the final certificate 
was not conclusive & binding on the contractor. — 
Page v. Llandaff & Dinas Powis Rural District 
Council (1901), 2 Hudson’s B. C., 4th ed., 316. 

97. .] — building contract pro- 

vided that the decision of the architect of the 
building owners on all matters in relation to the 
work should be fin^, &- tliat payments should bo 
made on the certificate of the architect. The 
architect, under a misapprehension of his position, 
allowed ids judgment to be influenced by the ouilding 
owners & impropply delayed issuing his certificates 
in accordance with their instructions. After the 
completion of the work & the expiration of the 

E eriod of maintenance the contractor sued the 
uilding owners for the final balance alleged to be 
due under the contract, but tlie final certificate 
was not issued until after the commencement of the 
action : — Held : the building owners were pre- 
cluded from setting up as a defence to the action 
that the certificate was conclusive as to the amount 
of the claim. — H ickman & Co, v, Roberts, [1913J 
A. C. 229 ; 82 L. J. K. B. 678 ; 108 h, T. 436, n. ; 


8ub mm, Roberts v, Hickman & Co., 2 Hudson’s 
B. 0., 4th od., 426, H. L. 

Ar^taiitjna Eaffleshnm v. MoMaster, [1930] 2 

K. B. 169. ^^Refd. Re N^t & Cardiff Corpn., [1918] 2 K. B. 
146. Mentd. Bristol Corpn. v, Aird, [1913] A. C. 241. 


Disqualification of engineer or architect from 
acting as arbitrator, see Part XV., Sect. 4, post, 

98. How far conclusive — ^Final evidence of 


satisfaction.] — By a building contract, the builder 
agreed to repair a house according to the plans 
So specifications. So to the satisfaction of the 
architect, the work to be done under the architect’s 
directions. By the specification the builder was 
to allow for the value of the old lead. So he alleged 
that he made this allowance in his estimate. The 
architect certified his satisfaction of the completion 
of the contract. In an action by the builder 
against the owner of the house for the money 
agreed to be paid by the latter : — Held : no 
evidence could be received from deft, that the 
work was not done according to the plans So specifi- 
cations, So unless pltf. could prove that ho had 
informed deft, or the architect, of his having allowed 
for the old lead in his estimate, he must deduct the 
value from the amount of his charge. — Harvey v, 
Lawrence (1867), 15 L. T. 671. 

99 . Under-statement of amount of works 

— Certificate condition precedent.] — The engineer 
of a railway co. prepared a specification of the 
works on a proposed railway. So certain contractors 
fixed prices to the several itoms in the specification, 
So offered to construct the railway for the sum 
total of the prices affixed to the items. A contract 
under seal was thereupon made between the con- 
tractors So the co., by which the contractors agreed 
to construct & deliver the railway completed by a 
certain day at a sum equal to the sum total above 
mentioned. The contract contained provisions 
making the certificate of the engineer <X)nclusive 
between the parties. So it was provided that all 
accounts relating to the contract should be sub- 
mitted to So settled by the engineer, So that his 
certificate for the ultimate balance should be final 


•. ^ CoiUinued unreasoywhlc' 

ncs 8 <£■ improper co / iduct ,] — Bothwell 
r. IIniun Government (Ministor of 
Lands) (1917), App. V. 262.— S. AF. 

b. Jlrw far conchisivc — Final 
cvidcTwe of compldiou.] — lloflu. agrreod 
with pltf. to pay him for work to bo 
done by him according to the certiheato 
of the ongiuocr of a certain railway 
that the work had been fully complotod, 
& not otherwise : — Held : pltf. was 
Imuud, ill the absence of f mud or undue 
infliionco, by the coitifloatc of the 
en^ioer, & could not dispute the same. 
-~^ANTV V, CLARK (1870), 44 U. C. K. 
506.— CAN. 

c. .] — Held: upou the 

construction of the contract, the 
architect’s certificate was conclusive 
evidence that the work was performed. 
— Brown Construction Co. v, Ban- 
NATYNK School District Corpn. 
(1912), 21 W. L. IL 827 ; 5 D. L. 11. 
523.— OAN. 

98 i. Final evidence of mUs- 

faction.] — The arohitect’s final cer- 
tificate bars the oontontiou of the owner 
of tho land that the work is not up to 
the standard of the specification in 
oases whore the architect Is authoris(*d 
to give such a certificate. — Mi'Lkod v, 
Wilson (1897), 2 Terr. L. 11. 312.— 
GAN. 

99 i. Under ‘Staicnient of amount 

of work — UertiAcate condition jireccdenf.] 
— The tender for oonstmotiouot a side- 
walk signed by contractors provided 
that the work should be oompletod iu 
aooordanco with tho oondftlons So 
speoifloatiuns Sc payment made on tho 


engineer's certificate. The payments 
were to be made at a price per super- 
ficial ft. The contractors olaimod 
payment for work done In tho verUoal 
surface of the sidewalk whore it foniiod 
a curb to tho highway w'horeas the 
on^necr only allowed him the supor- 
tlcfal horizontal measurement : — Held ; 
the engineer properly interpreted the 
contract &; specifications & even if he 
had been in error as to tho mode of 
measuring the work, there being no 
fraud tho contractor was bound by tho 
certificate. — Guelph Paving Co. v. 
Brocksvillk Town (1904), 4 O. W. 11. 
483 ; affd. 5 O. W. R. 626.— CAN. 

d. Mistake in measurements 

— No fraud or coUusUni.] — Pltf. con- 
traotod to build foundations for deft, 
at a fixed price per cubic yard of 
concrete, tho measurements to to as 
certified by tho houomry architect, 
whose decision was to be final So binding 
between tho parties. The architect 
certified for amounts representing a 
(quantity of concrete which deft, 
alleged to be in excess of that actually 
put In : — Held : in tho absence of 
proof of fraud or collusion, pltf. was 
entitled to recover the fiUl amount 
oertified, deft.'s remedy, if any, being 
against tho archituot. — Milne v, Pad- 
DAV (1914), E. D. L. 277.— S. AF. 

0. Su^iency of proof.] 

— A contract provided that the work 
should to conform to tho plans Sc spocifi- 
oatlons of a certain engineer according 
to whoso measurements during the pro- 
gross Sc at the oonolusion of the work 
the payments should bo made. Tho 
contract also named an arbiter for tho 


determination of all disputes. The 
work being finished, tho contractor 
declined to receive payment of tho 
balance tendered him on tho ground 
that tho moeisuromonts accordlug to 
which tho balance was calculated were 
inaccurate. He then raised an action 
on the contract for the balance of tho 
contract price calculated not according 
to the measurements of the engineer 
named in tho contraot but of one whom 
he himself had employed. He did not 
particularise wherein the moasuro- 
monts challenged by him wore defec- 
tive or oondudo for a reference to tho 
arbiter nor aver that the points in 
dispute wore not proper matters for 
the consideration of tho arbiter : — 
IIcUl : pltf. had not stated any relevant 
grounds for throwing aside the measure- 
ments of tho enginoor named in the 
contract & having tho claim estimated 
in any other manner. — ^Macdonald v. 
Malcolm (1855), 17 Diml. (Ot. of 
1033.— SCOT. 

f, As to amount due.. 

During the continuance of the works 
disputes arose us to the amount due to 
pltf., ^though certified by the architect 
as agreed, Sc in consequence pltf. re- 
fused to continue the work, whereupon 
defts., aft^r giving due notice, ontored 
upon the promises : — Held : in the 
absence ot proof of collusion between 
the architect So pltf., defts. wore bound 
by tlio ai'ohiteot’s cortlflcato as to tho 
amount duo to pltf. — Kuppusami 
Naidu V. Smith Sc Oo. (1895), X. L. R. 
19 Mad. 178.— IND. 

g, A — Watts v. MoLsay 

(1911), 19 W. L. R. 916.— CAN, 
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Sect, 3, — Final certificate : * Svb'^eci. 2, B » 

and conclusive. The railway was completed Sc the 
engineer gave his final certificate as to the balance 
due to the contractors : — Held : although the 
amount of the works to be executed mi^ht have 
been under-stated in the engineer’s specification, 
the contractors could not in the circumstances 
maintain any claim against the co. on that ground. 

in the absence of fraud on the pai*t of the 
engineer, & where his certificate had been made a 
condition precedent to payment, his certificate 
must be conclusive between the parties. — Sharpe 
V, San Paulo Ry. Co. (1873), 8 Ch. App. 697 ; 29 
Li. T. 9, 1 j. JJ» 

Annotations : — Reid. Re Ford & Beuirose (1902), 18 T. L. R. 

443; Re Nott & Cardiff Corpn., fl9181 2 K. B. 146. 

Mentd. Re Hoheiucollem Act. flir Looomotlvbaii Sc City of 

London Contract Coipn. (1886), 54 L. T. 690 ; Moldrum v. 

Scorer (1887), 66 L. T. 471. 

100. Based on measurements made by 

another person.] — ^An architect’s certificate as to 
the builder’s rights to payment is conclusive, even 
if on its face it is based on measurement's made by 
another person for the certifying architect, pro- 
vided that it is not shown that the architect has 
acted corruptly or abdicated his duty. — Clemknce 
V. Clarke (1879), 2 Hudson’s B. 0., 4th ed., 64. 
Annotation : — Mentd. Chambers v. Goldthorpe, Rostell v. 

Nye, [1901] 1 K. B. 624. 

101. Between whom — Building owner & archi- 
tect.] — In a building contract the architect’s 
certificate is final, as between the builder & the 
building owner, but not as between the building 
owner & the architect himself. — Rogers v, .James 


(1891), 66 J. P. 277 ; 8 T. L. B. 67 ; 2 Hudson’s 
B. a, 4th ed., 172, 0. A. 

Annotation : — Diitd. Chambers v. Goldthorpe, Restell v. 

Nyo, [1901] 1 K. B. 624. 

102. Action for larger amount than certified — 
Injunction to restralnj — Defts. contracted to do 
work for pltf.. wliich was to be subject to the 
approval of an architect, & no payment was to 
bo made without his certificate. Defts. demanded 
a larger sum than was certified by the architect, 
& brought an action for the amount. Pltf. filed 
his bill for an injunction to restrain the action : — 
Held : pltf. could as well plead at law as in equity 
that the architect’s certificate was conclusive under 
the conti'act, Sc there was no equity to justify the 
bill. — De Worms (Baron) v. Mklijer (1873), 
L. R. 10 Eq. 554. 

B, As to Svbject Matter, 

103. Statement of balance due to contractor — 
Not necessary.] — ^By a contract for the building of a 
borough gaol, it was provided that no alterations 
should be made without the written authority of 
the architect, by whom the value of such altera- 
tions should be ascertained. Sc that no allowance for 
alterations should be made, unless the value of same 
was ascertained at the time the work was done, & 
entered in a book, such entry to be submitted to 
approved of by the architect, that no payments 
should bo made by the contractors, except on the 
production of a certificate from the architect that 
a certain amount of work had been done, & that the 
arcliitect should deliver liis certificate thereof at 


h. .1 — Brown Con- 

struction C?o. V. Bannatyne School 
District CJobpn. (1912), 21 W. L. R. 
827 ; 6 D. L. R. 623.— CAN. 

k. j — R oss v. Regina 

Agricultural & Industrial Ex- 
hibition Assocn. (1911), 19 W. L. II. 
53.— CAN. 

l. .] — Gilbert Brothers 

Engineering Co., Ltd. v. R. (1919), 
67 S. C. K. 611.— CAN. 

la, Holding hack amount 

after certificate given.] — Mandeks v. 
Moose Jaw City (1914), 28 W. L. R. 
821.— CAN. 

n. Between whom, — Building 
owner dk contractor — In absence of 
express provisitm against.] — An archi- 
tect’s oertlflcatc under a buildlngr con- 
tract may bo made final & binding 
on both the owner & contractor, & In 
that sense conclusive as between them. 
That result, however, does not follow 
if the contract itself affords evidence 
that the certificate is not a final settle- 
ment & does not absolve the contractor 
from responsibility lor work badly 
done or omitted. — Price v. Forbfx 
(1916), 7 O. W. N. 712 ; 33 O. L. H. 
136 ; 23 D. L. R. 532.— CAN. 

o. Ccrntract silent as fo 

oonclusiveness,] — Held : a oertiflcato by 
the engineer that the work had been 
performed to bis satisfaction would 
have been binding, 8c it mode no 
difference that the agreement did not 
state in words that the certificate should 
be final Sc conclusive. — Knox v. Patu- 
TAm Road Board (1892), 11 N. Z. L. K. 
496.— N.Z. 

102 i. Action for larger amount than 
certifijed — W hether maintainable. 1 — Pltf. 
signed a contract agreeing that no 
money was to be paid by defts. unless 
Sc until an estimate or certificate that 
the work was satisfactory had been 
s^ed by the engineer. The possession 
of the certificate was a condition pre- 
cedent to the contractor’s right to be 
aid. The amount claimed was 14.181, 
ut the oertifloate only providea for 
payment of •1,490.72. This amount 


had been paid : — Held : pltfs. could 
not succeed. — F ry v. Indian Head 
Town (1907), 7 W. L. R. 293.— CAN. 

102 ii. .3 — ^Whon certain 

additions to a contract have been 
allowed Sc amoimts certified by the 
engineer to be due for the same, a con- 
ditiou that no sum shall be considered 
owing to the oontr€U)tor unless such 
certificate shall have been given by the 
engineer, precludes the contractor 
from recovering more thau the amoimt 
for which the engineer has certified.-- 
Smyth v. 11. (1882), 1 N. Z. L. R. C. A. 
80.— N.Z. 

102 ill .) — Ardagh V. 

Toronto City (1886), 12 O. 11. 236, — 

CAN. 

p. JJismissai of certifier — General 
rule.] — Where a contractor agrees to 
erect a house, &; the agreement provides 
that the work is to be done to tlio satis- 
faction of on architect named in the 
agreement, upon whoso certificates 
payments are to be made. & that the 
architect’s certificate shall be oouclusivo 
evidence between the parties of the 
duo completion of the work, the con- 
traotee, in the absence of fraud, is 
bound by such certificate, Sc cannot 
appoint a fresh architect during the 
progress of the work. — B urns & 
Kenealy V, Fubby (1885), 4 N, Z. L. R. 
no.— N.Z. 

q. .1 — A building owner, 

who has bound himself by oontraot to 
pay the contractor for work certified 
by an architect, cannot on his own 
Initiative dismiss such architect. Sc thus 
avoid the consequences of oertificates 
given by him. — ^Milne v, Padday 
(1914), E. D. L. 277.— S. AF. 

r. Certificate given subse- 

quenily.] — Held: the architect, having 
been discharged two days before Ills 
certificate was given, was not, under 
(he contract, the person to give a cer- 
tificate. — Clarke v. Murray (1885), 
11 V. L. R. 817.— AUS. 

B. .] — Held : upon the 

true construction of the contract the 
final certificate could only be given by 


the architect “ for the time being ” & 
as the arcliitect had given cortitioates 
after his dismissal, they were not bind- 
ing on the building proprietor. — 
Huare V. McjCabthy, [1916] V. L. U. 
656.— AUS. 

t. .1 — A building con- 

tract provided that defts. for whom 
certain work was being done, should 
appoint an arcliitect or agent, on whose 
certificate payments should be made, Sc 
to whom all disputes should bo referred. 
An architect whoso name was suh- 
mitted to the contractor & approvotl 
of by him was appointed. Sc various 
sums were paid under his eertifioate, 
hut before tlie oomplotlon of the work 
ho was dismissed by the employer 
without the consent of the contractor. 
The cause of the dlsiiiissal was not 
explained to the ct. On tho oom- 
pletlon of tho work the contractor 
obtatoed this aroliltcct’s certificate for 
balance due under the contract for 
work Sc extras, & sued on it, defts. 
tendering a quantum meruit : — Held : 
defts. were liable for tho amount 
certified. —Melvin v. St. Cyprian’s 
Society Building CoMMirrEE (1894), 
9 E. D. C. 1.— S. AF. 

n, j ^ McmiAY V. 

Cohen (1888), 9 N. S. W. Eq. 124.— 

AUS. 

b. Certificates by persons not 
desfignated — Departure from agreement. I 
— Spadafora V. Griffin (1914), 20 
B. C. R. 475.— CAN. 

Acquiescence .] — 

Moore v. Fergusson, Moore v. Fbb- 
GUssoN Sc Mitchell (1892), 18 V. L. R. 
266.— AUS. 
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d. Deductions from contract price 
— Error in quantities — -Certifiers exceed- 
ing jurisdiction. J — Held : the oeHiifloate 
of the engineers was binding Sc could 
not be set aside as regards any matter 
coming within the Jurisdiction of the 
engineers, but the engineers had no 
ri^t to deduot any sum from the bulk 
sum oontraot price on aooount of an 
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the end of every fourteen days, Sc ** that the con- 
traotors should be entitled to receive at the end of 
every fourteen days the amount for which the 
architect should have given his certificate, the 
amount of such certificate to be less by certain 
varying proportions than the value of the work done 
until 90 per cent, of the whole should be complet-ed, 
& that no further payments should be made to the 
contractors until within tliree calendar montlis 
after the architect should have certified the 
completion of the whole work to his satisfaction, 
when one half of the remainder should be paid, & 
the balance at the end of twelve months fi-om the 
date of the architect’s certificate of completion : — 
Held: the ai*chitect’s certificate of final com- 
pletion was sufficient, without mentioning the 
amount remaining due. — P ashjiy v, BiitMiNOHAM 
OoRPN. (1856), 18 C. B. 2 ; 139 E. B. 1262. 

104. Payment for extras — Implied power.] — 
Where a contract for the erection of works pm- 
vided that all extras or additions, payment for 
which tJie contractor should become entitled to 
under the contract, should be paid for at the price , 
fixed by the surveyor appointed by the contractor’s ! 
employer : — Held : tliis provision impliedly gave 
power to the surveyor to determine what were 
extras under the contract, & his certificate award- 
ing a coiiain amount to bo due for extras was 
conclusive. — Richards x\ May (1883), 10 Q. B. i). 
400 ; 52 L. .1. Q. B, 272 ; 31 W. R. 708, D. 0. 

Extras generally, see Part VT., Sect. 2, Sub-sect. 

4 , J}08t, 

C. Effect of Arhitraiion Clause* 

SeCt generally^ Part XV., 'post* 

105. Certificate condition precedent.] — Where 
a contract has provided that tlio certificate of tlie 
engineer or of an arbitrator shall be a condition 
pT'ocedorit to payment, the ct. docs not obtain 
jurisdiction because of the power to refer to 
iirbitration. -Sharpe v* San Paulo Ry. Co. 
(1873). 8 Ch. Aijp. 597 : 29 L. T. 9, li. JJ. 

AunoiaHoiis : He Holjcnzollern Act. fltr Loconmtivo- 

bau & C^ty of London Contract Corpn. (1S86), !Si L. T. 

.596 ; He Nott & (•urdifT Corpn., [lOlSl 2 K. B. 1-16. 

Mentd. Meldrum v. Scoi*ur (1887), 56 L. T. 471 ; He Ford 

& Bcinroye tiU02), 18 T. L. 11. 443. 

106. Certificate as subject of reference.]-:~Whero, 

ill a building contract, it is stipulated that the 
certificate of the architect or an award of the 
referee is to be conclusive, a certificate, if given, 
cannot be th(» subject of reference to (ho I'oferee. — 
Clrmrnce V* (’larke (1879), 2 Hudson’s B. C., 
tth ed., 54. 


AnnokUitm: — Oonsd. Chambers v* Goldthorpa> BesteiU v. 

Nyo, [1901] 1 K. B. 624. 

107. Date of disputes material.] — building 
contract provided (clause 20) that the certificate 
of the architect or an award of a referee was to be 
conclusive, Sc (clause 22) that in case any dispute 
should arise the matter should be referred to arbn. 
Disputes arose, to the knowledge of the architect, 
before he gave his final certificate ; — Held : 
(1) clause 22 was in the nature of a proviso on 
clause 20, so that if the conditions contemplated 
by clause 22 arose before the architect had given 
h£s final certificate, his power to give it was taken 
away ; (2) in the above circumstances the juris- 
diction of the architect to make a final certificate 
was ousted, Sc the dispute fell to be det/ermined 
by the arbitrator, & the final certificate given was 
xdtra vires. — Lloyd Brothers v. Milwaud (1895), 
2 Hudson’s B. C., 4th ed., 262, 0. A. 

Annotaiiom :—0oJiBd* Chambors w. Goldthorpc, Restell v. 

Nyc, fl901J 1 K. B. 624. Distd. Eaglesham i’. McMaster, 

[1920] 2 K. B. 169. 

108. Finality of certificate destroyed.]— In a 

building contract an architect was nominated who 
was given a general control over the works, which 
were to be carried out in accordance with his 
directions Sc to his satisfaction. By a clause in the 
contract ho was empowered to order the removal of 
improper materials, Sc the re-execution of work not 
done in accordance with tbo drawings & the 
specification. By another clause any defects 
which might appear witliin twelve months from 
the completion of the works, arising, in the opinion 
of the architect, from materials or workma^hip 
not in accordance with the drawings Sc specifica- 
tion, were upon the WTitten direction of the archi- 
tect to be made good by the contractor at his own 
cost, unless the ai'chitect should decide that he 
ought to be paid for same. A further clause, 
after pi*oviding for payment of the contractor under 
certificates issued by the ai*c}utect, declared that 
“ no certificate shall be considered conclusive 
evidence as to the sulficiency of any work or 
materials to wliich it- relates, nor shall it i^elieve 
the contractor from his liability to make good all 
defects as provided by this contract.” The final 
clause provided that in case any dispute or difley- 
ence should arise as to the construction of the 
contract, or any matt-er or thing arising therefrom, 
except cert<ain specified things, notice thereof 
should forthwith be given, Sc such dispute or 
difference should be ivfcirred to arbn., & the 
arbitrator should have power to open up, review, & 
revdse any certificate, opinion, decision, requisition, 


alleged error lu the calculation of ohe 
(luahtitles, Sc the certllloate 8hould be 
corrected In that respect. — 'P b'Peks v. 
QUKBKC Harbour Comrs. (1891), 19 
8. C. R. 686.— CAN. 

e. Title to goods supplied for 

It is no part of a builduiK 
inspector’s duty to Inquire as to the 
title of goods supplied for the biiildbig, 
& where a builder contracts to supply 
ccrtalu goods, & does not, but procures 
another person to supply them, the 
owner of the building Is not estopped 
by any certificate under the hand of 
the inspector from suing on the breach 
of contract. — B auc^hop v. Port ttUAL- 
mrrs (Mayor, Councillors, Sc Bur- 
OBSSKS OF TUB BOROUGH) (1892), 11 
N. Z. L. R. 527.— N.Z. 

PART in. SECT. 3, SUB-SECT. 2.— C. 

f. General rule .] — Under an 

ordinary building contract, it is only 
in the event of a dispute between the 
architect Sc the contractor as to tho 
work done that occasion arises for 
going to arbn. In all other events the 


certificate Is conclusive. — Murray v. 
C 01 IF 4 N (1888), 9 N. 3. W. Kq. 124. — 

AUS. 

106 i. Certificate conditiim precedent 
— Potocr of certifier* 8 successor to re- 
open .] — By the ooutnust the contractor 
was not paid the full amount duo him 
until lie had obtained the cortlflcatc 
of tho enginoor, for tho time being, 
having control of tho work, that tho 
work had been completed to his satis- 
faction. B. was the engineer for the 
time boiiig when the work was com- 
pleted. He drew up a document 
which was intended to bo a final 
certificate. In this certificate a certain 
claim was neither expressly allowed nor 
disallowed, but wuh left for the deter- 
mination of tho Exchequer Ct. under a 
clause In the contract w’hloh provided 
that all matitors of difference between 
the parties arising out of tho contract, 
the decision whereof was not especially 
given to the engineer, should bo 
refeiTod to the Exchequer Ct, : — 
Held : as it appeared that B. had in- 
tended to give a final certificate, an 
engineer subsequently appointed had 


10 power to reopen tho matter. — ■ 
liLBEBT Brothers Engineering Co., 
.TD. r. R. (1918), 17 Exoh. O R. 141; 

0 I). L. R. 723; njfd. 57 S. C. R. 611. 

-CAN. 

107 i. Date of disputes nuderial .] — 
Icld : whatever might bo tlie effect 
£ the arbn. clause. If a dispute arose 
,ftor the engineer had made a valuation 

1 certificate as provided for in the 
ontraot, there was then no dispute or 
Ifference wdthln the clause. — bWiNKY 
C M’LABNON V. 13AU.YMBNA TOWN 

lOMBS. (1888), 23 J.I. R. Ir. 122, 129.— 

108 i. Finalitu of certificate d^oy^ ] 
-Held: (1) the effect of the arbn. 
lauses in tlio contract was 

be finality of tlie architect's certifl^te 
poll any matter w hich ww 
Aso distinctly provided for; (2) the 
latter in ilispute not bohi? fo pro- 
idod for, defts. were entitled to plead 
iiat the work was not In ai^rdanoe 
rlth the contract Sc that the final 
ertifleato bad been wrongly given, — 
0HN8 & Son V . Wkm^ & Tonics 
1916), 36 N. Z. L. R. 1020. — ^N.Z. 


360 


Building Contracts, Engineers and Architects* 


Sect 3 . — Final certifloate : Svb^aect. 2, C. J ), ; avb- 
sects* 3 dt 4,] 

or notice, save in regard to the matters expressly 
excep^d, & to determine all matters in dispute 
of which notice should have been given. In an 
action by the contractor against the building 
owner to recover sums due on certificates issued by 
the architect, deft* set up by way of defence & 
counter-claim that the worlc done & materials 
supplied were^ defective &> unsuitable, &> not in 
accordance with the terms of the contract : — 
Held: (1) the arbn. clause destroyed the finality 
of the certificates, & deft, was entitled to set up 
the defence Sc counterclaim to the action ; (2) 
(Stibung, L..T.) the provision, that no certificate 
should be considei^ed conclusive evidence as to 
the sufficiency of work or materials to which it 
referred, was general, & the clause could not be 
read as appljdng only to the liability of the con- 
tractor to make good defects. — Robins v. Goddard, 
[1906] 1 K. B. 294 ; 74 L. J. K. B. 167 ; 92 L. T. 
10 ; 21 T. L. R. 120, C. A. 

Anrwtation Distd. Eaglesham v. McMaster, 11920] 2 K. B. 

Iu9. 

Architect as arbitrator— Liability ot.y-See No. 
425, post* 


1). After -discovered Defects* 

109. Whether certificate binding.]— Where an 
employer contracted that he should be at liberty 
within twelve months of the architect’s certificate 
to compel the builder to remedy & put right any 
work * discovered to be unsound; — Held: at the 
end of the twelve months the architect’s certificate 
became final & conclusive. Sc no action lay against 
the builder at the expiration of that period on 
account of unsound work subsequently discovered. 
—Bateman (Lord) v, Thompson (1875), 2 

Hudson’s B. 0., 4th ed., 30. 

.—Comid. Dunaberg & Witepsk Ry. Co. 
Hopkins, Gilkes (1877), 30 L. T. 733. 


t’. 


110. — — .] — ^An English co., which owned a 
railway in Russia, entered into a contract for the 
manufacture & delivery to them of rails for their 
railway. The contract provided that a sample 
should be sent to the co.’s engineer for approval 
before the commencement of the work, but it was 
“ to be expressly understood that such approval is 
not in any way to relieve the contractor from any 


of the conditions or stipulations contained in this 
specification.” During the progress of the work 
tests were to be applied by the engineer at his 
discretion, & the entire contract was to be executed 
in every respect to the satisfaction of the engineer, 
“ who shall have the power of rejecting any rails 
or fishing plates he may disapprove on any wound 
whatever, & whose decision on any points of doubt 
or dispute that may arise in reference to this 
contract shall be fin^ and binding on all parties. 
The engineer will inspect, either personally or by 
deputy, every stage of the process of the manu- 
facture at the works. This examination at the 
works is not in any way to commit the co. to the 
approval & acceptance of any rails or fishing plates 
which, when delivered, sh^ not be strictly in 
accordance with the drawings & specification.” 
After the rails had been delivered to the co. & 
paid for by them, Sc more than half of them laid 
down in Russia, it was discovered that they were 
defective. An action having been brought by the 
co. for br(^h of contract : — Held : it could not 
be main^ned, as the contract showed that the 
parties intended the final expression of the 
engineer’s satisfaction with the entire contract to 
be conclusive. — Dunaberg & Witepsk Ry. Co. 
V, Hopkins, Gilkes Sc Co., Ltd. (1877), 36 L. T. 
733. 

111. - — Mere oversights & casual omissions.] — 

A building contract provided that no final or 
other certificate should in any circumstances 
cover or relieve the contractor from his liability 
for any fraud, default, or wilful deviation from 
the contract until four years from completion had 
elapsed. Within four years the employers brought 
an action, in which they alleged fraud, default, Sc 
wilful deviation : — Held : default did not include 
” mere oversights or casual omissions,” but 
referred to intentional breaches of contract. — 
London School Board r. Wall (1890), 2 
Hudson’s B. C., 3rd ed., 165. 

Annotation: — Mentd. Dakin r. Loe, [1916] X K. B. 566. 

112. Deliberate & substantial variations.] — 

A building contract provided that no final or 
other certificate should in any circumstances 
cover or relieve the contractor from his liability 
for any fraud, default, or wilful deviation from 
the contract Sc the works described in the drawings 
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109 i, T\' heiher certificate bindinff — 
No direct e^xpression of afttisfaction.}— 
Dofts. erected a building under a con- 
tract, wlilch provided that only the 
final certificate of the architects or the 
final payment, were to be ooncluHive, 
No payment wa« to bo construed as ac 
acceptance of defective work or 
materials. Three weeks after erection, 
the building collapsed. A certificate, 
not purporting to be a final certificate, 
certifying that the contractors were 
entitled to a certain sum & not ex- 
onerating the contractors from the 
terms of the contract, had been Issued 
by the architects : — Held : no such 
direct expression of satisfaction had 
been made, as would in the circum- 
stances bind pitfs. — CocKSHUTT Plow 
Co. V. Albekta Buildinu Co. (1910), 
1.3 W. L. R. 234; varied 3 Alto. L. R. 
503. — CAN. 

109 ii. Payment not to exoneraie 

contractor. J — The granting of a cer- 
tificate does not exonerate the con- 
tractor from liability for any defect, 
attributabJe to bad material or bad 
workmanship, where, by the terms of 
the contract, payment will not so 

V- Forbes 

P»15). 7 O. W. N. 712 ; 33 O. L. R. 
136 ; 23 D. L. R. 532.— CAN. 


109 iii. Certificate not made con- 

elusive by corUradA-Work neuligenily 
performed.] — Sydney Municipal 
Council r. Evers Sc Kennedy (1881), 
2 N. S. W. L. R. 151.— AUS. 


109 iv. Issued xoUhoui objection. ] 
' — A contract for the making of dmins 
to the depth of 34 ft. contained a stipu- 
lation that the work should bo done to 
the satisfaction of an inspector to be 
appointed by the employer. The 
Inspector failed to inspect tlio work, 
but gave certificates that it had been 
d^y executed upon the faith of which 
the employer paid various instalments 
of the price. The employer subse- 
quently ascertained tiiat the drains 
fell far short of the stipulated depth. 
In an action by the contractor for pay- 
ment of the remaining instalments : — 
7 1 eld : ( 1 ) lie was not entitled to recover, 
for he had failed to carry out his part 
of the contract: (2) the employer 
was not entitled to iniploiueiit or 
(lainages for the work had proe,eodcd 
in the slgJit of his ropresentativo 
without objection. — Muldoon v. 
PliiN<iLK (1882). 9 R. iCt. of Sess.) 915. 
— SCOT. 


109 V. 


-.] — A certificate de- 


llvca^d by an arebiteot for a payment 
on account of the contract price. Sc 
payment thereof pursuant to the con- 
tract, at a time when the inadequate 


quality of the material Sc work has not 
been ascertained, is no groimd of 
estoppel against the owner who sets 
up his rignts of warranty, in defence 
to an action for the brnanee of tho 
contract price. — R eid v. Birrs (1910), 
g. R. 39 S. C. 133.-— CAN. 

109 vi. Issued on reports of super- 

visor — Appointed by owners.] — ^Ayu 
Road Trustees v. Adams (1883), 11 
R. (Ct. of Sess.) 326.— SCOT. 

109 vil. Limitation clause — Cmn- 

putaiion of time. ] —A building oontiaot 
provided that the work should be done 
under the superintendence Sc to tho 
satisfaction of the architect, Sc pay- 
ments should be made from time to 
time on certificates from tho architect 
for work done Sc completed, the em- 
ployer being entitled to retain 20 per 
cent, to be devotcnl towards making 
good any defects wlilch might appear 
within two monttis of the completion 
of tho building. A final certifioate 
having been given : — Held : Uie two 
mouths must be reckoned from tho 
date of the giving of tho arclilteot’s 
certificate. Sc defects complained of 
after the expiration of two months 
formed no ground of action bv the 
employer against the contractor. — 
MoCabthy v. Vlshek (1904), 22 B. O. 
122 ; 15 0. T. K. 72.— 
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& specification, until four years from completion 

to prove breach of this 
^ndition it was necessary to show that deliberate 
& substantial variations had been made with the 
object of benefiting^ the contractor or saving his 
pocket, i.e., something in the nature of what was 
popularly known as scamping the work.’* — 
I^NDON School Board v. Johnson (1891), 2 
Hudson’s B. C., 4th od., 176. 

Maintenance dc defect clauses.] — Sac Part VII., 
poaU 


Sub-sect. 3. — Disqualification op Certifier. 

118. What will not disqualify — Certifier share- 
holder In company employing.] — A contract 
botw^n a railway co. &; a building contractor 
stipulated that payments should from time to 
<^Rriug the progress of the works, be made 
by the co. to the contractor, such payments to 
be made on certificates granted by the “ principal 
engineer of the co. or his assistant resident 
engineer.” In case of dispute between the con- 
tractor <te the assistant resident engineer the 
decision of “ the principal engineer of the co.” was 
fo be final, but at the completion of the works, 
if the contractor & the principal engineer differed 
the differences between them were to be settled 
by arbn. Aftor differences had so arisen between 
tile contractor &: the co., it was discovered by the 
former that the principal engineer was a share- 
holder in the co. On a bill to have accounts 
taken, one of the grounds for which was this fact, 
then first discovered : — KeU : no fraudulent 
concealment being alleged, it foimed no ground 
for relief, for by contract the contractor had 
bound himself to submit to the judgment of a 
particular individual, whose position as principal 
engineer made him interested for the co. — Ranobr 
V. Great Western Ky. Co. (1854), 5 H. L. Cas. 

li} 5 18 Jur. 795 ; 10 E. R. 

(1843), 3 Ry. & Can. Cas. 298. 

iStaffontHhire Ity. Uo. 

(I860), 11 Jwr. N. h. 1J2. Mentd. Kirk v. Ilroinlcy (jnion 

/i Wales lly. Co. v. Wythea 
(1864), 1 K. & J. 186 ; lie London, Birmingham & Buckinjf- 
haiiiRhiro Ry. Co., hx p. Ourzon (1857). 6 W. U. 141 ; 

Scott r. Liverpool Corpn. (1858), 3 Do Q. '&r J. 334 : lie 
Royal BritiHh Bank (1859), 3 Dc G. & J. 387 • Thornlim 

(1861), J Gifi. 70; Now Brunswick & Canada Rv CJo 
^(Jouyboaro (186*2). O H. L. Cor. 711; Thames Ir^i 
Workrt Co- S^am-Packet Co. (1862), 13 

<1883), Har. & Ruth. 

089 , Western Bank of Scotland r. Addle, Addie v. 

of Scotland (1867), L. R. 1 Sc. & Div. 

14.5 ; PhillipH V. Kyre (1870), L. R. 6 Q. B. 1 • Mockav 
r (;ommorcial Bank of Now Brunswick (ll;74) 

391 , Stogmann v. O'Connor (1800), 81 L. T, 6*27 ; Taff 

Amalgatnat^d Soc. of Ry. Servants, 

T^* Dlcksoc V. HasUnm Corpn! 

(1003), 87 L. 1. 736 ; Lodder v. Slowey, 119041 A. C. 442. 

Certifier becoming lessee of railway- 
At rent depending on amount certified for.] — ^Whei*e 
payments to a contractor ore to bo certified for 
by the engineer of a railway co., he is not dis- 
qualified from so doing on account of his having 
become lessee of the railway, at a rent depending 
on the amount so certified for. — Hill v. South 

Stappordsuire Ry. Co, (1805), 12 L. T, 63 • 

11 Jur. N. S. 192, L. JJ. x. uo , 

116. What will disqualify — ^Assurance by cer- 
tifier to employer as to price — Inducement to cut 

part hi. sect. 3, SUB-SECT. 3. | PART 111. SECT. 3, SUB-SECT. 


down cost.] — ^Where a builder by his contract 
bound himself to abide by the decision & cortifl- 
^tes of an architect as to the amounts to be paid 
for the work, not knowing that the architect nad 
5'^^.fi^urance to the employer that the cost 
of the building should not exceed a certain specified 
amount, although he refused to guarantee that 
amount i-^Held : the decision of the architect 
made under such a bias was not binding, & direc- 
tions given to ascertain under the authority of the 
ct. how much remained justly due to pltf, — 
Kemp v. Rose (1868), 1 Giff. 258 ; 32 L. T. O. S. 
61; 22 J. P.721; 4 Jur. N. S. 919 ; 65 E. R. 910. 
ArmotatioM floott v. Liverpool Corpn. (1858), 3 

Larlvicro v. Morgaa (1872), 26 L. T. 
339 ; De WontiB v. Melller (1873). L. R. 16 Kq. 654 ; 
Panama & South Pacific Telegraph Co. v. India Rubber, 
Per^a & Telejrraph Works Co. (1875), 10 Ch. App. 
520, n. Mentd. Edwarda tJ. Aberasrron Mutual Hhlp 
In^c. Soc. (1876), 1 Q. B. D. 563 ; Botterill v. Ware 
Grdns. (1886), 2 T. L. R. 621. 

116. Unfair conduct.] — Bill by a con- 

tractor, alleging unfair conduct on the part of the 
architect, whose decision was by the terms of the 
contr^t made final, & who ousted the contractor 
Sc finished^ the buildings. The ct., on proof of 
such unfair conduct, decreed payment of the 
balance due to plif, on the contract, & I'elievcd the 
contractor frona penalties, declared the architect’s 
decision not binding, & ordered both defts., the 
architect & the contracting party, to pay the costs 
of the suit. — P awley v. Turnbull (1861), 3 Oiff. 
70 ; 4 L. T. 672 ; 7 Jur. N. S. 792 ; 66 E. R. 327. 

Lariviero v. Morgan (1872). *26 L. T. 
331). Ezpld. Smith t?. Howden l^nion & Fowler (1890), 

136. ^td. Do Worms u. Mellicr 
(1873), L. R. 16 Eq. 554 ; Panama & South Pacific 
Telegraph (Jo. r. India Rubber, Gutta Vercha & Telegraph 
Works Co. (1875), 10 Ch. App. 620, n. ; Kellett v. New 
Mills U. D. C. (1900), 2 Hudson’s B. 4tb ed., 298. Mentd 
Re Nott & CarcUfl Corpn., [1918] 2 K. B. 146. 

117, Agreement obtained by fraud — False 

certificates.] — A local board contracted witli T. 
that T. should make a reservoir, payment to be by 
instalments on certificates of an engineer. Some 
payments were made, when it was discovered that 
the reservoir did not hold water, & further pay- 
ment was refused, the board, by way of com- 
pi*omise, agreed to pay £800 in six months, & this 
contract was assigned by T. to his banker, who 
sued the board: — Held: (1) the board might 
plead as a defence that T. & the engineer had 
conspired to give false certificates, & on this being 
proved the board was not liable ; (2) the board 
need not give notice of their defence till the price 
was sued for. — W akefield A Barnsley Banking 
C o. V, Normanton Local Board (1881), 44 
L. T. 697 ; 45 J. P. 001, C. A. 


Sub-sect. 4. — When Dispensed with. 

118. Certificate wrongly withheld — Collusion Sc 
fraud — Must be specially pleaded.] — Where a 
bmlding agreement between pltf. & deft, con- 
tained a proviso, tliat no instalment should be 
paid unless pltf. delivered to deft, a certificate, 
signed by the surveyor of deft., tliat the works 
were performed accoi^in|; to the specifications 
Held : the want of a certificate was a good defence 
under the general issue to an action for the instal- 
ments, & pltf. was not at liberty to prove that it 
was withheld by collusion with deft. — Milner v. 


115 i. Whtd will disqualifu — Aaaur- 
once by certifier to employer as to price — 
Indoeement to cui down cost.] — Frasek 
V , Hamilton C^jkpn. (1912), 32 N. Z. 
L* K, 205.— ‘N.Z. 


k. Certificate wrongly wiUdield 
GoU^n dt fraud— Evidence of.. 

(1) u an arohiteot rofuaes to 
certify iu pursuance of the contract, & 
the ownoini remain passive, Sc so retain 


money which belongs to the contractor, 
that would at most be primA fade 
evidence of collusion ; (*2) tlio facts in 
tills case completely rebutted any such 
presumption. — Lawrbnor v. Kbrn 
( 1910), 14 W. L. R. 337 ; 3 Sask. L. R. 
253.— CAN. 
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Sect, 3 . — FhM certifi cate: Svh-a eci, 

Field (1850), 6 Bxch. 829 ; 20 L. J. Ex. 68 ; 
166 E. R. 363. 

AnnotaHvne : — Ooiul. Stadhard v, Leo (1863), 3 B. & 8. 
384. Refd. Scott V, Avery (1856), 28 L. T. O. S. 207 ; 
Scott t. Liverpool Corpu. (1858), 1 Gift. 216. 

119. Action against employees.] — 

A bill Oled against a railway co., their secretary 
& engineer, stated that pltf. contracted with the 
CO. to execute certain works, & that the co. had 
agreed to pay them in a specified manner, with a 
proviso that the works should not be considered 
as executed unless the engineer of the co. should 
certify to that effect, & that the engineer, upon 
notice, should proceed to examine the works, 
if properly executed, should certify same, & that 
thereupon pltf. should be entitled to recover ; 
that the works had been completed properly, but 
that the engineer, acting under the direction of, 
& in collusion with, the co., refused his certificate. 
The bill prayed a declaration that such refusal was 
a fraud upon pltf., & for an accoxmt & payment 
of the sums due to him. All defts. having put in 
a general demurrer, the decision of the ct. over- 
ruling the demurrers, was afllimed. — M’Intosh v. 
Great Western Ry. Co. (1850), 2 Mac. <& G. 
74; 2 H. & Tw. 260; 19 L. J. Ch. 374; 15 
L. T. O. S. 321 ; 14 Jur. 819 ; 42 E. R. 29, L. C. 
Annotations: — FoUd. Waring v. M. S. & L. Ry. Co. (1849), 
7 Hare, 482. CoDSd. Scott r. Liverpool Coron. (1858), 
3 De G. & J. 334. ^prvd. Kellett v. Now Mills U. D. C. 
(1900), 2 Hudson's B. O., 4th od., 298. ReM. Eastern 
Archipelago Co., McBride r. Lindsay (1852), 19 L, T. O. S. 
120; Wadsworth v. Smith (1871), L. R. 6 Q, B. 332. 
Mentd. Bliss v. Smith (1865), 34 Beuv. 508 : He Brighton 
Club & Norfolk Hotel Co. (1865), 35 Beav. 204 ; Edwards 
V, AborajTon Mutual Ship Tnsce. Soc, (1876), 1 Q. B. 1). 
503 ; L. C. & 1). Ry. Co. v. S. E. Ry. Co. (1893), 1 R. 275. 

120. .] — ^Where a sum of money 

is agreed to be paid for work & materials upon 
the certificate of a third person, if such third 
person in collusion with & by the procurement of 
the person who has agreed to pay improperly 
neglects to certify, an action at law may be main- 
tained against the latter for the agreed sum, not- 
withstanding the certificate was made a condition 
precedent to the payment of the money. 

A declaration, after setting out a contract by 
which pltf., a builder, agreed with deft, to do work 
to the satisfaction of the architect & to receive 
payment upon the certificate of the architect, no 
payment to be considered due unless upon pro- 
duction of the architect’s certificate, averred per- 
formance by pltf. of all things to entitle him to 
the certificate, & that he had completed the work 
to the satisfaction of the arcliitect ; Sc alleged as a 
breach that the architect unfairly & improperly 
neglected to certify, Sc so neglected in collusion 
with deft. & by liis procurement, by means of 
which pltf. had been unable to obtain payment of 
a balance due to him ; — Held : the words “ collu- 
sion ” & “ procurement ” imported fraud, & the 
declaration disclosed a good cause of action. — 
Batterbury V, Vyse (1863), 2 U. & C. 42 ; 2 
New R^. 79 ; 32 L. J. Ex. 177 ; 8 L. T. 283 ; 

9 Jur. nT S. 764 ; 11 W. R. 891 ; 1.59 E. R. 19. 
Annotations Wood r. Woad (1874), L. R. 9 Exch. 

190. Oonfd. Ludbrook v. Barrett (1877), 36 L. T. 616; 


Stevenson v, Watson (1879), 4 0. P. D. 148. Moiltd. 

Tharsls Sulphur & Copper Co. r. Loftus (1872), 21 W. R. 

109. 

121. Relief in equity.] — Held: in 

building contracts equity interfered where there 
was collusion between the employer & the architect 
to injure the contractor* — ^B liss v. Smith (1865), 
34 Beav. 608 ; 65 E. R. 732. 

Annotations : — Refd. He Brighton Club & Norfolk Hotel Co. 

(1865), 35 Beav. 204 ; Smith v. Howden Union & Fowler 

(1890), 2 Hudson's B. O., 4th ed., 156. 

122. Action against architect.] — 

Pltf., who had contracted to do certain repairs 
to the house of A. to the satisfaction of the 
architect of A., sued such architect for refusing 
to certify that the repairs had been done to his 
satisfaction, Sc in his statement of claim pltf. 
stated that deft., with a view of earning his com- 
mission, induced pltf. to make a tender for the 
repairs, & that deft, accepted such tender, Sc 
agreed with pltf. that as soon as the work was 
done in a sound & workmanUko manner, he would 
certify his satisfaction so as to enable pltf. to 
recover the price thereof from A. The statement 
of claim afterwards aven’od the due execution of 
the work by pltf., Sc alleged that though deft, 
admitted to pltf. he was satisfied with the work, 
yet he, in collusion with A., Sc in fraud of pltf., 
refused to certify that he was satisfied, & falsely 
pretended that he was dissatisfied, by reason of 
which. Sc thiDUgh such wrongful acts, pltf. was 
unable to recover the price of the work fi*om A. ; 
— Held : the statement of claim disclosed a good 
cause of action. — Ludbrook v, Barrett (1877), 
46 L. J. Q. B. 798 ; 36 L. T. 616 ; 42 J. P. 23 ; 
25 W. R. 649. 

Annotation : — Coiuid. St<>veiX 80 U v. Wataon (1879), 4 C. P. 1). 

148. 

123. Improper Interposition of employer — 

Architect prevented from certifying.] — ^Although 
the ^ving of a certificate by the architect be a 
condition precedent to a builder’s right to paynniut 
for work done, the builder may nevei*theless 
recover for the work done, if the withholding of 
the certificate bo due to the improper interposition 
of the employer, who prevont(*d the architect from 
giving tlic certificate. — ^Brunsden t’. Beresford 
(1883), 1 Cab. Sc El. 125, N. P. 

124. Wrongful delay or refusal to certify — 

Relief in equity.] — Defts. employed pltfs. to fix 
up two stoves in a church, under an agreement, 
by whicli pltfs. engaged to complete the work on 
or before a certain day to the satisfaction of T., 
a surveyor. Sc the money was to be paid on a 
given day “ in case the surveyor should ccriify 
that same was completed agreeably to the con- 
tract.” The work was finished according to the 
contract, but the surveyor refused to certify : — 
Held : pltfs.’ bill for i*olief should be dismissed, 
because pltfs. had their remedy at common law, 
it being a fair & direct issue to try whether the 
ccriificate was or was not properly withheld by 
tlic surveyor, Sc the surveyor having no right to re- 
fuse the cortifleato arbitrarily. — M oser v, Ht. Macj- 
Nus & St. Margaret (Churchwardens) (1795), 
cited in 6 Term Rep, at p. 716 ; 101 E. R. 788. 


l. .3 — Hendruson 

V, Napier Harbour Board, O. B. 
& F. 94.— N.Z. 

m. Measure of danumiesA 

— ^Where a final certificate has been 
refused by tlie engineer, the contractor 
cannot recover from the employer for 
matters within the contract, unless It 
is alleged & proved that the certificate 
was refused by the engineer in collusion 
with the employer. In such case, the 
proper measure of damages is the value 
of Uie certificate which the engineer 


ought to have given, & under a con- 
dition that all moasiircmouts are to bo 
made according to the most approved 
& accurate methods, the <;oiitractor is 
not concluded by the progresH meiisure- 
ments on wliicli payments have been 
made. The employer is liable for 
damage occasioned by the engineer not 
employing such methods of measure- 
ment. — YouNU V, Ballarat, & Bai.- 
LARAT East Combs., Martin v. Board 
OF Land & Works (1879), 5 V. L. K. 
503.— AUS. 


123 i. — - Improper interposition of 
employer- Architect prevented from err- 
fi/uing. 1 — Held : (1 ) upon the ovidenot?, 
the archltoot having refrained from & 
refused to certify bocanse ho was in- 
Htruct^tl by defts. & their solrs. not t>o 
do HO, the nooossity for a certificate 
was dispensed with ; (2) the (juestion 
of the necessity for a final certifioate 
did not arise, because defts. took over 
the completion of tlie contract. — 
WATrs V, MoLeay (1911), 19 W L. K. 
916.— CAN. 
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1S5. NeoMdty for proof of ooUtulon.] 

— ^By the terms of a contract works were to be 
done for defts. by pltfs. according to certain 
plans & specifications, & to be paid for by certain 
mstalmenra “ on production by the contractors to 
defts.} or one of them, of the certificate of W., or 
other the surveyor for the time of defts., that 
they, the contractors, had duly & efficiently per- 
formed & completed such work to his satisfaction.** 
In an action upon this contract, the declaration 
averred that all things necessary had been done 
by pltfs. to entitle them to have the certificate 
or the surveyor that the work had been didy & 
efficiently performed & completed to his satisfac- 
tion, but that the surveyor had not given such 
certificate, but had wrongfully & improperly 
neglected & refused so to do, etc. : — Held .* in the 
absence of collusion, pltfs. were not entitled to 
recover, without producing the surveyor’s certi- 
ficate, nor wore defts. responsible for the refusal 
of the surveyor to give one. — C lakkb v* Watson 
( 1866), 18 C. B. N. S. 278 ; 6 New Rep. 283 ; 
31 L. .T. a P. 148 ; 11 L. T. 679 ; 13 W. R. 346 ; 
144 E. R. 460. 

Annotalians : — Oonfd. He lllo do Janeiro Flour Mills & 

GranarloH & Do Morgan, Hnell (1891), 8 T. D. R. 108; 

Kellett V. Now MlUs U. D. O. (1900), 2 Hudson’s B. 

4th od., 298 ; He Nott & Oardltt Corpn., [1918] 2 K. Ij. 

146 ; Eoglosham McMaat^r, [1920J 2 K. B. 109. Befd. 

Roberts v. Bury Improvement Gomrs. (1869), 38 D. J. C. 1 . 

367 : Bottorill Ware Ordiia. (1886), 2 L. R 621; 

Smith ir. Howden Union 8c Fowdor (1890), 2 Hudaon’H B. C.. 

4tli ed., 160. Montd. Tharsie Sulphur 6c Copper Co. v. 

Loftufl (1872), 21 W. K. 109. 

126, Employer taking advantage of 

wrongful refusal — Recovery without certlflca^.] — 

I’ltf. agreed to do work for defts. to the satisfac- 
tion of an engineer, & defts. agreed to pay pltf. 
upon the certificate of the engineer. The engineer 
never addressed himself to determine & certify, but 


wrongfully refused, or wrongfully & um'easonably 
delayed, so to determine & certify, & the defts. 
took advantage of his refusal & delayed payment. 
Fraud was not alleged ; — Held : pltf. could recover 
from defts. without a certificate. — Kellbtt v. 
New Mills Urban Distrjcjt Council (1900), 
2 Hud8on*8 B. C., 4th ed., 298. 

AnnoUttions : — Oonid. He Nott 6c CardlfC Oorpu., [191S] 2 

K. B. 146. Refd. Jackson v, Romford R. £). 0. (1900), 

73 J. P. 248. 

127. Waiver of certificate — Acceptance of work 
done.] — A shipbuilder agreed to build a ship for 
deft., the work to be approved of by U., & liis 
certificate obtained. The work was to be paid 
for in instalments as the ship progressed, & the 
last instalment on the ship being delivered com- 
plete. The ship, on being finished, was delivered 
& accepted by deft., but the certificate of G. was 
not obtained : — Held : the obtaining was not a 
condition precedent to the payment of the last 
instalment, & the ship having been delivered, 
deft, was bound to pay the last instalment. — 
Taylbur V, Blythe (1866), 27 L. T. O. S. 101. 

128. Alleged oral waiver — Powers of 

engineer's successor.] — contract to do work for 
a local authority stipulated that payment for 
work done should only bo made on the production 
of a certificate from the engineer appointed under 
the contract, who was to fix the price of all extra 
work done imdor the contract but not included in 
the specification. The engineer under the contract 
was “ J. M. of .T. M. & Sons, or other the engineers 
of the corpn.’* While extra work was being done, 
but before a price had been agreed upon, the 
engineer named in the contract died, & a member 
of Ids firm was appointed to carry out his duties 
under the contract. The contractor contended 
that the engineer so appointed had no jurisdiction 


n, Coemou,] — T emi- 

HKAMINQ Sc NOUTIIKRN ONTAUIO HY. 

C’OMMiHSioN V. Wallace (1900), 37 
S. C. K. 696.— CAN. 

o. W rongful May or refuml 

to certify — Prolonged inadioti default, J 
— The archiU'ct bavlnpr neerlooUnl to 
iHfiuc the ccrtlficat.e although notified 
of the complotlori of the work, as pro- 
vided for In the coutracd : — Held. : 
although there was no fraud or col- 
lusion hetwcou deft/. 6c the architect 
there was such prolonged inaction 6c 
default 08 dispeusod wltli the certificate 
OvS a condition precedent f-o pitf.’s 
right of recovery. — ^A lsip v. Robinson 
(1911), 18 W. L. R. 39.--CAN. 

126 1. Emph)yer taking 

advaniage of wrongful refusal — Injnnc- 
tion .] — Mahoney v. Lk Rknnetel 
(1892). 13 N. 8. W. Kq. 7.—AUS. 

q. Hefusal to pay according to 
agretnwni — On forfeiture .] — By the 
terms of a contract for work 6c labour 
clefts, wore entitled under certain cir- 
cumstances to take over 6c complete 
the work, hut had then pay pltf. the 
actual cost of the work done by him, 
as oertiftod by defts.’ engineer. Dotts. 
became entitled to 6c did take over, 
but refused to pay anything more than 
a sum calculated according to a certain 
schedule. Pltf. sued for recovery of the 
actual cost of the work done, without 
having obtained a certificate for the 
same ; — Held : defts. ’refusal dispensed 
with the necessity for production of the 
certifleato 6c entitled pltf. to recover 
upon indopendeut proof of actual cost. 
— Hills v. Ooix)nial Government 
(1903), 20 8. C. 107 ; 13 G. T. R. 102. 
-HB. AF. 

r. Wrongful dismissal of coniractor 

Smith v. Gordon (1880), 
30 O. P. 663.— CAN. 

Forfeiture, generally, see Part X., 

post* 


8 . Failure to appoint certifier *] — A 
condition in a building contract pro- 
vided that before action could be 
brought by the contractors, they 
sliomd furnish a certitlcato signed by 
the architects of the building owuei’s 
showing the sum still owing on the 
contract : — Held : as no arcliitoct wos 
appointed by tlie owners, the condition 
was inoperative. — Deoaonk v. Ghavk 
(1806), 2 Terr. L. R. 210.— CAN. 

t. — If’atvcr by cofidnct.) — Hoi*- 
PEH r. Meyer, [19061 V. L. R. 236. 

— AUS. 

a. On resignation of party 

named .] — The condition that a railway 
contractor shall bo paid only on a final 
estimate prepared by the chief engineer 
of the 00 . becouio.s inoperative when the 
oo. uegloots to roplaee the enghieer 
who lias resigned, without necessity 
on the part of the eon tractor to put 
the CO. in default, mise en dime are . — 
Great Northern Oonstruoton Go. v. 
K088 (1016), Q. It. 25 K. B. 385.— CAN. 

127 1. Waiver of certificate — Accept- 
ance of work done ,] — To an action on a 
building contract, defts, pleaded no 
cortifloate of completion os provided 
for in the contract had been obtained 
by pltf. Pltf. replied that defts. had 
accepted aU the work 6c had waived 
th^ir rights as to the production of the 
certificate : — Uetd : pltf. could not 
recover without the stipulated cer- 
tificate. — Ferguson v. Galt Town 
(1873), 23 G. P. 06.--CAN. 

127 ii. Appointment of new 

architeH *] — In the absence of the 
original architect the owner, when the 
contractor claimed the work was com- 
Dieted, appointed a now architect to 
Inspect the work, who notified the 
contactor that the material & work- 
manship was not in accordance with the 
speolfioations Sc ordered him to remedy 
the defects, whibb pltf. failed to do. 


In an action to recover the balance of 
tlie contract price ; — Held : by occupy- 
ing the building deft, had not waived 
his right to refuse payment until the 
contrack>r got the architect’s certificate 

6 deft, had the right to appoint, the 
urciiilect after the ooinplotlon of the 
building.—CYR r. O’Flynn (1907), 

7 W. L. R. 452.— CAN. 


0 . Payment on account — 

Dirtciions of certifier.] — Held: a pay- 
ment on account before completion of 
the work 6c directions by the certifier 
to complete the work in places where 
it had not been done did not constitute 
a waiver of the necessity for a certificate 
of approval. — Sohultz v. Faber & Co. 
(1912), 21 W. L. R. 163 ; 4 D. L. R. 
707.— CAN. 


d. By conduct of parties. ]- 

Gamble v. Arnold (1909), 12 W. L. K. 
97.— CAN. 


e. Work stopped by 

vrtifler.] — Ilesp. contractors having 
igreed to do all work necessary to pnt 
iown a well Sc erect a pump imffi a 
copious supply of water was obtained 
ror applt. council, the works to ^ 
jompleted to the satisfaction of the 
»n^uoer to the council. Sc having been 
lirocted to stop boring by the engineer, 
[)uc in a pump Sc broi^ht ^ 
upon the contract. In which they fa led 
tor want of the engineer’s certlfloate, 
rhoy subsequently ofltered to do what 
ivos* necessary under the contract to 
'omplote the contract as being at an 
md. Resps. brought a 
tor work 6: materials : — Held: in the 
jlrciiiustancos of resps.’ subsequent 
iflfer Sc appits.* repudiation, reaps, 
ivero entitled to i^udgment. — A thlonr 
N o. 2) Rural District Council v* 

^T:.* At T T.. T. 


142.— IR. 

f. Undisclosed relations between cer- 
tifier employer,}— ‘The superintend- 
ent of oortain work was a relative of 
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Sect, 3 . — Final certificate: Svb-sect* 4, Pari IV, 
Sect, 1.] 

to fix the price of the extra work. He also alleged 
that the condition in the contract as to engineers* 
certificates had been waived by defts. by an oral 
agreement with himself : — Held : (1) such an oral 
variation of a contract under seal would be bad, 
as any variation of such a contract must itself bo 


under seal ; (2) the duly appointed successor to 
the engineer named in tlie contract had jurisdic- 
tion to determine the price to be paid for work 
which was begun b^ore his impointment. — 
Kbllett V, Stockport Oorpn. (1906), 70 J. P. 
154. 

Certificates as conditions precedent to payment.] — 

ScCf generally i Sect. 1, ante. 


Part IV. — Price. 


Sect. l.—IN GENERAL— LUMP SUM. 

129. Sum payable on completion — Completion 
condition precedent — Destruction of subject matter.] 

■ — Whei*e A. contracts to do work & supply 
materials upon the premises of B. for a specific 
siun, to be paid on completion of the whole, A. 
is not entitled to recover anything until tlie whole 
work is completed, unless it be shown that the 
performance of his contract was prevented by the 
default of B. 

Pltfs. contracted to erect certain machineiy on 
deft.*s premises at specific prices for particular 
portions, & to keep it in repair for two years, the 
price to be paid upon the completion of the whole. 
After some portions of the work had been finished, 
& others were in the course of completion, the 
premises with all the machinerjr & materials 
thereon were destroyed by an accidental fire : — 
Held : both parties were excused from the further 
performance of the contract, but pltfs. were not 
entitled to sue in respect of those portions of the 
work which had been completed, whether the 
materials used had become the property of deft, 
or not. — Ai»plbby v, Myers (1867), L. R. 2 C. P. 
651 ; 36 L. J. C. P. 331 ; 16 L. T. 609, Ex. Ch. 


Anriotaiiona : — Ezpld. ft Distd. Anderson v. Morice (1876), 

1 App. Cas. 713. Apld. Howell v. Coupleind (1876), 1 
Q. n. D. 268. Ooiud. O'Neil v. Aimsu'onff, Mitchell, 
11895} 2 Q. B. 70. FoUd. Tho Madras, [18U81 P. 90. 
Consd. Forman Proprietary v, Liddesdalo, [1900] A. C. 
190 : Blakeley v. Muller, Holwon v. Pattondon, [1903] 

2 K. B. 760, n. ; Elliott v. Crutchloy, [1903] 2 K. B. 478. 
Apld. Civil Service Co-Op. Soc. v. General Steam Navigra- 
tion Co., [19031 2 K. B. 756. Coud. Dakin v. Lee, [1916] 
1 K. B. 566 ; Horlock v. Beal, [1916] 1 A. C. 486 ; Tampliu 
S. S. Co. V. Anglo-Mexican l»etroleum Products Co., 
[1916] 2 A. C. 397. Apld. Scottish Navigation Co. v. 
Souter, Admiral Shipping Co. v. Weidner, Hopkins, 
[1917] 1 K. B. 222. Refd. Ford v, Cotesworth (1870), 10 
B. & 8. 991, Ex. Ch. ; Tho Teutonia, Duncan v. Kdstcr 
(1872), 26 L. T. 48 ; O'Neil e. Armstrong, Mitchell, 
[1895] 2 Q. B. 418 : Herne Bay Steamboat Co. v. Hutton 
(1903), 88 L. T. 269 ; Krell c. Henry, [1903] 2 K. B. 740 ; 
Chandlor v. Webster, [1904] 1 K. B. 493 ; Parkin v. 
South Hetton Coal Co. (1907), 97 L. T. 98 ; Porter r. 
Tottenham U. D. C., [1914] 1 K. B. 663; St. Enoch 
Shipping Co. r. Phosphate Mining Co. (1915), 21 Com. Cas. 
192 ; Lloyd Royal Beige Soc. Anon. r. Stathates (1917), 
33 T. L. H. 390. Mentd. Stubbs v. Holywell Ky. Co. 
(1867), 15 W. H. 869 ; Thom v. London (1876), 1 App. Cas. 
120; Nickoll & Knight v. Ashton, Edridge, [1901] 2 
K. B. 126 ; Clark v. Lindsay (1903), 88 L. T. 198 ; Austin 
Friars Steam Shipping Co. v. Strack, [1905] 2 K. B. 315 ; 
He Huli & Mou.\ (1905), 92 L. T. 74 ; Foster's Agency v, 
llomaino (1916), 32 T. L. It. 33i ; Leboaupln r. Crispin, 
[1920] 2 K. B. 711. 

130. Variations added to or deducted from 


& indebted in a large sum to deft., the 
employer, & pltf., tho contractor, did 
not know this. Disputes having arisen, 
tho superintendent gave to pltf. under 
deft.'s instructions a certifleato that 
pltf. had fiiruishcd all tho material 
according to specifications : — Held : 
tho relationships, family & financial, of 
tlie superintendent to deft, should 
have been disclosed to pltf., & in the 
circumstances pltf. was not bound 
to obtain a certificate at all. — L udlam 
V , Wilson (1901), 21 C. L. T. 554 ; 2 
O. L. R. 549.— CAN. 


PART IV. SECT. 1. 

129 i. Sum payable on completion — 
Completion condition precedent. ]— A 
contractor working under plan & speci- 
fications & for a fixed price, cannot 
recover the value thereof until tho 
contract is wholly completed. — Drum- 
MONPVILLK V. 8IMONEAU (1912), 
Q. R. 23 K. B. 392.— CAN. 

129 ii. .] — Under a con- 

tract which provided that all tho works 
should be left complete & clear to tho 
satisfactiou of the architect 8c did not 
contain any provision for payment by 
instalments ; — Held : the completion 
of the works to tho satisfaction of the 
architects was a condition precedent 
to the builder’s right to recover. — 
RiciiAUimoN V. Mahon (1879), 4 

L. R. Ir. 486. — IR. 

g. Entire contract.] — 

An agreement completely to construct 
a road of specified length at a certain 
rate of payment per yard : — Held : an 
entire contract, imder wliich the em- 
ployer was entitled to insist on the duo 
completion of the whole road before ho 
could be compelled to pay any portion 
of the contract price. — N aude v. 


contract, with tho work unfluisiied, ho 
is not entitled to any part of the lump 
sum. But if tho bulldiLig owner agrees 
to pay a percentage of tho value of the 
work done, tho retention money only 
is subject to tho above rule ; the con- 
tractor cannot claim the retention 
money imtll he completes the work, or 
imtll it is clear, if the work is finished 
by some other person, that the con- 
tract price has not been exceeded. — 
Colonial Trust Corpn., Ltd. op 
Graaf-Rbinet V. School Board op 
Pkarston (1916), C. P. D. 275.— S. AF. 

o. fyithin contract.] 

McKinnell V. Rembrandt School 
Districi’ Trustees (1913), 25 W. L. R. 
272.-— CAN. 

Ottitiam (1851), 14 Duni. (Ct. of Sens.) 
48.— «OOT. 

q. Substantial complex 

lion.] — Adams v. McGreevy (1907), 
17 Man. L. R. 115.— CAN. 

is to bo done in a specified manner & 
to bo paid lor on completion, & it is 
done in a different manner, or so 
delootivolv os to Justify an aUowanco 
for tho defects, & Uie party for whom it 
is done refuses to acquiesce in tho 
variations or defects or to accept the 
work, but simply takes the position 
that the workman must perform it 
according to the express stipulations & 
perfectly, & interposes no obstacle to 
this being done, the workman cannot 
recover anything before this is done. — 
Brydon V. Lutes (1891), 9 Man. L. R. 
463.— CAN. 

■. .] — Davis v, 

O'Brien (1908), 18* Man. L. H. 

CAN. 


Kennedy (1909), T, 8. 799 ; L. L. R. 
101.— S. AF. 


h. 


-.] — Pltf. ogreod 


to build a dwelling house for deft, for 
a fixed sum, according to a plan 8c 
specifications, forming part of tho 
contract : — Held : tho contriwt was 
on entire one 8c tho price was not pay- 
able until the work w'as coiiipletod. — 
Donaldson v. Collins (1912), 21 
W. L. R. 56 ; 2 W. W. R. 47 ; 3 
D. L. R. 359.— CAN. 

.] — ^Whore there 

to erect a building, 


k. — 

is a contract 
accord lug to specifications, for a lump 
sum, tho price is not recoverable until 
the building is completed in accordance 
wltli tho specifications, unless doft. 
has accepted the work with a know- 
ledge of the defects, or has done some- 
thing from whicJi a now contract to pay 
for the work can be inferred, or unless 
tho variations from the specifications or 
omissions in details are so unimportant 
or trifling as to exclude the general rule, 
& so entitle pltf. to recovor.^ — Knoor v. 
Clark (1914), 27 W. L. K. 753.— CAN. 

l. .] — Held: as 

the whole of tho works had not been 
ccmpleted at tlio time of the institution 
of the action, the condition precedent 
to payment had not been accomplished, 
& pltf. htul no right of action under tho 
contract. — W hiitnu v. IiiX)Ni)iN (1904), 
34 8. C. K. 463 ; 21 U. L. T. 203.— CAN. 

m. .]- 'Ro(!IIOn V. 


CoRBKAU (1911), 17 R. ii. N. S. 358.' 

CAN. 


n. Retention 

money .] — A building contractor who 
agrees for a certain lump sum to pro- 
vide a building is not entitled to any 
payment until be has fully performed 
bis contract, & if he abandons bis 
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lump sum — Quantities part of contract.] — co. 

contracted to furnish stone to L. for certain works 
for a lump sum. The tender contained the 
following words : “ The bill of quantities to form 
part of the contract, & all variations to be priced 
at the rate stated in the bill, & added to, or 
deducted from, the lump sum, as the case may be.” 
There were variations from the quantities in the 
bill. L. contended that he was entitled to measure 
M the whole of the work & pay on that basis : — 
Held : the contract was one for a lump sum, 
& the variations should be measured & valued, 
&; the amount so arrived at added to, or de- 
ducted from, the lump sum, as the case 
might be. — London Steam Stone Saw Mills 
r. Lorden (1900), 2 Hudson’s B. C., 4th ed., 301, 
D. 0. 

181. -.] — Where a building 

contract provides that the work is to be done for 
a lump sum, according to the plans, invitation 
to tender, specification & bills of quantities,” 
the quantities are to be regarded as defining 
the amoimt of work included in the price, & if the 
contractor is required, in order to complete the 
work, to do more work than is in the quantities, 
he is entitled to be paid therefor an addition to 
the contract sum. — ^Patman & Potiteringham, 
Ltd. r. Pilditch (1904), 2 Hudson’s B. C., 4th ed., 
368. 

Bills of quantities generally, see Part XVII., 
post. 

132. Price payable by Instalments — Liquidated 
demand — Summary Judgment In respect of each 
instalment — R. S. C., Ord. 14, r. 1.] — ^By a con- 
tract between pltfs. & defts. for the construction 
of a steamer by the fonner the price of the steamer 
was to be £89,800, to be paid by defts. by five 
instalments, wliich were respectively to become 


due at different stages of the construction of the 
vessel. By the terms of the contract the hull & 
materials of the vessel were, upon payment of the 
first instalment, to become the absolute property 
of the purchasers, subject only to the builders* 
lien for any unpaid pm'chaHo-money ; &, in the 
event of any instalment of the purchase-money 
remaining unpaid for fourteen days after same 
was due, the builders were to be entitled to interest 
thereon at 6 per cent, per annum until payment, &, 
in the event of such default, they were to be at 
liberty to suspend the work, & the time of suspen- 
sion was to be added to the contract time, or they 
might complete the vessel at any time after the 
expiry of fou^en days’ notice given to the pur- 
ch^ers, & might sell her after completion, <&; any 
loss on such vessel was to fall upon the pur- 
chasers, &> any balance of the proceeds of such sale 
which might remain, after satisfying all lawful 
claims of the builders, was to be paid by the 
builders to the purchasers. The first instalment 
of the purchase-money having by the terms of 
the contract become due &, remaining unpaid, 
pltfs. brought an action for same, & applied for 
leave to sign judgment for the amount so claimed 
under Ord. 14, r. 1 : — Held : the case came within 
the rule, & the leave so applied for might be 
granted. — Workman, Clark Co., Ltd. v. 
Lloyd Brazilbno, [1908] 1 K. B. 968 ; 77 

L. J. K. B. 963 ; 99 L. T. 477 ; 24 T. L. R. 458 ; 
11 Asp. M. li. 0. 126, C. A. 

133. Action for price — ^Form — Contract to build 
house furnishing timber Sc labour — Recovery for 
materials.] — One who contracts to build a house, 
fumisliing both timber and labour, cannot recover 
for the materials on a count for goods sold & 
delivered, though, by reason of a deviation from 
the original plan, the contract is superseded as 


% - - - — j ___ A1.BKI 

Enoinekrino Co. v. Bwjw (1914), 28 
W. L. R. 391.— can. 

a. .] — Althocgrli a 

contractor can claim payment only 
aft^r completion of hlB contract, there 
may bo facts & circunistancos wliero 
that rule cannot be enforced. — Great 
Northern Construction Co. v, Ross 
(1915), Q. R. 25 K. B. 386.— CAN. 

b. Dedudiona for 

defects.] — Favrkau v. Rocuon (1910), 
Q. R. 38 S. C. 421.— CAN. 

c. — HcW; 

where there is honesty & a bond fide 
intention to complete, there is com- 
pletion if tiie contract is completed in 
all ossential & mat^erial respects, & 
there exist only sllerht imperfections in 
the work or slight deviations from the 
specifications, which can be easily 
cured & corrected at an exponso trifling 
as compared with the amotmt of the 
contract price. — VI ^atts «. McLeat 
(1911), 19 W. L. R. 916.— CAN. 

Canadian Western Foundry^ & 
Supply Co., Ltd. v. Hoover, [1917] 
3 W. W. R. 594 ; 37 D. L. R. 285.— 

CAN. 

.] — 

Hauman V. Nortje (1914), App. D. 
293. — HB. AF. 

I, Waiver.] — 

McDonald v, Simons (1910), 15 

W. L. R. 218.-^AN. 

g. Price payable by instalments — 
DearucHon of subject-matter.] — ^lUtfs. 
were prevented from completing their 
contract to put an elevator Into defts.* 
building by a fire which destroyed the 
biding Sc the partly -oompleted eleva- 
tor. Defts. were not in any way 
responsible for the fire. The second 
instalment of the contract price was 


to be paid when the ** machine ** was 
in place, but the ** machine ** had not 
boon put In its place, although its parts 
had been assembled in the building : — 
Held : pltfs. could not recover such 
second instalmont or anything further 
under tho contrac‘.t. — F knsom v. Bul- 
MAN (1907), 17 Man. L. R. 307.— CAN. 

h. Whether contract entire.] — 

A contract by which a building con- 
tractor agrees to accept payment for 
tho construction of a building in 
monthly instalments computed accord- 
ing to the amount of labour expended 
Sc material used, & ten per cent, of 
the value thereof during tno period, is 
not an entire contract Sc the contractor 
may sue for the instalments as they 
accrue due. — L koky & Co. r. Carman 
(1914), 30 W. L. R. 409 ; 7 W. W. R. 
691.— CAN. 

k. Price fixed by schedule of 
prices — Whether contract for lump sum.] 
— A builder, by ofl!er appended to a 
schedule, ofleim to do the mason 
work of a proposed tenement, “ agree- 
ably to plans thereof now shown & to 
tho extent of this schedule,*' for a 
certain sum. The schedule, to whioh 
this letter was annexed, gave tho 
estimated quantities of work required. 
Sc the offeror inserted the rate at 
which he proposed to do each item, 
adding a calculation of the cost of 
eoKih item at that rate, & a summa- 
tion at the end of tho total cost, being 
the sum in the offer. Full power was 
reserved to the proprietor to alter tho 
quantity of work required. Sc the work 
was to be moasurea when finished Sc 
ohatged at schedule rates, or others 
corresponding thereto, in proportion 
to tho lump sum in the letter of offer. 
The offeror made an under calculation 
in bringing out the cost of one item : 
— Held: the contract was a contract 
according to the schedule rates, Sc not 


a contract for a lump sum, & tho 
offeror was not barred by his error 
from claiming the full sum brought 
out at his rates. — Jamieson v. M’Innes 
(1887), 15 R. (Ct. of Soss.) 17 ; 25 
Sc. L. R. 32.— «COT. 


1. S. P. Wilkie r. Hamilton Lodo- 
iNo House Co. (1902), F. (C5t. of Soss.) 
951.— SCOT. 

% 

Quuntities part of 

contract] — Tho City of V. called for 
tenders for the construction of certain 
sewers, setting forth in spec;ificatlons 
Sc bills of quantities tho amount 8: 
character of the exc^avations & work 
to bo done, & requiring persons 
tendoring to put their prices against 
each item in the specifleations Sc bills 
of quantities, which were to form 
essential parts of the contract. Pltfs. 
tendered, filling in their prices for each 
Item as required. Sc offering to do the 
work for a lump sum, which repre- 
sented their total. It turned out tiiat 
the bills of quantities largely over- 
estimated tho work. Pltfs. obtained 
tho contract Sc performed tho work, 
& sued to recover the lump sum & 
extras, loss amounts paid them by 
deft. : — Held : the contract was to do 
the work by quantities at specified 
prices. Sc was not controUod by tho 
lump sum mentioned. — (Joughlan Sc 
Mayo v. Wilmot Sc Victoria City 
CoRPN. (1895), 4 B. C. R. 20.— CAN. 


n. Where no price fixed — Agree- 
ment to pay at tmrket price — How 
ascertained .] — Malloch v. Hodohton 
(1849), 12 Duiil. (Ct. of Seas.) 215. — 
SCOT. 

o. Action for price — What plaintiff 
must 8fiou\] — In an action on an agree- 
ment to improve a house, under which 
pltf. was to allow defts. the value of 
fronts taken out of tho house, at a 
fair valuation by disinterested persons 
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Seci, 1 . — In genercd-^h^p^m. Sect, 

to the price. — ^C otterell r. Apsey (1815), 6 
Taunt. 322 ; 1 Marsh. 681 ; 128 E. B. 1059. 
AnruitaHons : — Held. Heath v. Freeland fl8H6), 5 Dowl. 

166 ; Clarke v. Biilmor (1843), 1 Dow. Sc L, 367. 

134 , Contract to erect & construct 

engine.] — A. contracted with B. “to build an 
engine of 100 horse-power for £2,600, to be com- 
pleted & fixed “ by a certain time. The en^ne 
was intended for the purpose of pumping a mine, 
& was composed of various parts, which wei*o 
made at A.*s factory, & conveyed thence & set up 
at different times at B.’s colliery, until the engine 
was completed. A. sued B. for the price, & in an 
indebUcUud count claimed £3,000 “ for the price 
& value of a main engine, &; other goods sold Sc 
delivered ” by him to B. : — Held : the price agreed 
on could not be recovered under this count, but 
the proper form of the coimt would have been, 
either for work, labour, & materials, or for erecting 
Sc constructing an engine.-— Clauk v, BuLikiER 
(1843), 11 M. Sc W. 243 ; 1 Dow. Sc L. 367 ; 12 
L. J. Ex. 463 ; 162 E. B. 793. 

Annotation : — ^Diftd. Beanmont v. Brengori (1847), 5 C. B. 

301. 


Sect. 2.— QUANTUM MERUIT. 

135. General rule.] — Where a builder has 
supplied work Sc labour for the erection or repair 
of a bouse under a lump sum contract, but has 
departed from the terms of the contract, he is 
entitled to recover for his services, unless (1) the 
work that he has done has been of no benefit to 
the owner; (2) the work he has done is entiioly 
different from the work which he has contracted 
to do ; or (3) he has abandoned the work Sc left it 
unfinished. — Dakin (H.) Sc Co., Ltd. v, Lee, 
11916] 1 K. B. 666; 84 L. .1. K. B. 2031 ; 113 
T.. T. 903 ; 59 Sol. Jo. 660, 0. A. 

Annotation: — Distd. Vigera v. Cook, I1919J 2 K. B. 475. 

136. Work of no benefit to owner.] — Where 
pltf. declares on a quantum meruit for work Sc 
labour done Sc materials found, deft, may reduce 
the damages, by showing that the work was 
improperly done. Sc may entitle himself to a 
verdict by showing that it was wholly inadequate 


to answer the purpose for which it was undertaken 
to be performed. — Pabnswobth v. Gabbard 
(1807), 1 Camp. 38, N. P. 

Annotations Tye (1809). 2 Camp. 346. 

Conid. Bluett V. Owhorne 1 fetark. 384 . Dakin r. 

I.oe, “iDiej 1 K. B. 666. Reid. Stegmann r. O’Connor 

(1899), 80 L. T. 2;J4. 

137 , ,] — A paiiy contracted to supply & 

erect a warm air apparatus, for a certain sum. In 
an action for the price, the defence to which was, 
that the apparatus did not answer : — Held : if 
the jury thought it was substantial in the main, 
though not quite so complete as it might be under 
the contract, & could be made good at a reason- 
able rate, the proper course would be to find a 
verdict for pltf., deducting * such sum as would 
enable deft, to do what was requisite. — Cutler 
Close (1832), 6 C. & P. 337, N. P. 

Annotation Dakin v. Leo, U916] 1 K. B. 566. 

.] — In an action on a special contract 
for work done under the contract, Sc for work, 
labour, & materials generally, deft, may give in 
evidence that the work has been done improperly 
Sc not agreeably to the contract, Sc pltf. in that 
case will only be entitled to i*ecover the real value 
of the work done Sc the material supplied. — 
Chapel v. Hickes (1833), 2 Cr. & M. 214 ; 4 
Tyr. 43 ; 3 L. J. Ex. 38 ; 149 E. B. 738. 

Annotation : — FoUd. BalUie v. Koll (18.38), 4 Bing. N. C. 

638. Apld. St^rmann r. O’Connor (1899), 80 L. T. 234 

(see 81 L. T. 627, C. A.). 

139. .] — In an action on a contract, & 

alternatively on a quantum meruit t to recover the 
price of certain specified work, if the contract is 
not properly carried out, pltf. can only recover the 
real value of the work done Sc the materials 
supplied. — Stegmann v. O’Connor (1899), 80 
L. T. 234, I). C. ; affd, 81 L. T. 627. C. A. 

Annotation : — Expld. Dakhi v. Lee, [1910] 1 K. B. 566. 

140. Work different from that contracted for — 
Small deviations Immaterial.] — Small deviations 
from a plan agreed upon for building : — Held : not 
material, but otherwise, if obstinate or corrupt. — 
Craven v, Tickell (1789), 1 Ves. 60; 30 E. K. 
230, L. C. 

AnnoUiiions : — Mentd. ArnQtt t*. Hedfern (1826), 3 Bing. 

353 ; L. C. 6c D. Jly. Co. r. S. E. By. Co., [1893] A. C. 429. 

Deviation from specification.] — If a 

builder undeiiakes a work of specified dimensions 
Sc materials, & deviates from the specification, he 


ohosen by each party : — HeM : the 
declaration was bad because it was 
not sbowni that any of the work bad 
been performed ec because of no 
avennent either that the fronts were 
valued or that pltf. hud appointed an 
arbitrator 8c called upon dofts. to do 
the same. — Elliott v. Hewit^f (1853), 
11 U. C. K. 292.— CAN. 

p. .] — A declaration on 

a deed averred that pltf. did all 
things necessary on his part to entitle 
him to have the contract performed 
by defts., Sc the time for so doing had 
emmied. By a clause of the deed 
defts. agreed to pay pltf. for the work 
within a time named after the giving 
of a certlfloate by defts. * engineer : — 
Held : the general allegation would 
only cover acts to bo done by pltf.. Sc 
did not sulHciently aver that the 
engineer had granted the oerti/icates ; 
but this defect was covered by defts. 
pleading over. — Shanly v. Midland 
Ry. Co. (1873), 33 U. C. R. 604.— CAN. 

« Adandonment of contract 

— Onns of proof A — McKenzie v. 
ELLiorr (1912), 21 O. W. K. 929 ; 3 
O. W. N. 1083 ; 2 D. L. K. 899 ; uffd-* 
4 O. W. N. 1161.— CAN. 

PART IV. SECT. 2. 

r. Liquidated demand,] — A claim 
for work 8c labour upon a quantum 


meruit, is “a debt or liquidated 
demand ” in money within Q. O. 11, 
r. 3, 8c final judgment can be marked 
on a writ ludorsed with such claim. 
— Stephenson v, Weir (1879), 4 
L. K. Ir. 369.— IR. 


186 i. Work of no benefit to outner .] — 
A person employed as an independent 
contractor to drill a well is entitled, 
in the absence of an agreed price, to 
he paid a reasonable price for his 
work, even though the hole prove 
dry, unless there was a warrant or 
conditions os to the finding of water. 
— Robertson v. Beadle, [1917] 3 
W. W. U. 184 ; 36 D. L. H. 176.— CAN. 

186 ii. .] — A contractor under- 
took to ventilate the employer’s 
rooms ; the apparatus put in by him 
for the purpose was, unknown to the 
employer, an experiment & proved a 
total failure : — field : he could not 
recover the cost of fitting it up. — 
Finlay v. Outram (1851), 24 So. Jur. 
10.— SCOT. 

136 iii. .] — ^An agreement pro- 

vided that applt. should dig for water 
for resp. where pointed out 8c should 
deliver water in pipes at a certain dam, 
payment to be at £10 per in. of water 
8c thereafter in proportion for every 
In. of water or part of an In. Applt. 
delivered 4 of an In, of wat-er .•- ■//cw! ; 
(1) the agreement contemplated that 


there shonld be no payment unless at 
least 1 in. of water was produced ; 
(2) as resp. hod not received any 
benefit from the work done, applt. was 
not untitled to any payment. — 
Stkmmer r. Aukermann (1916), C. P. D. 
236.— S. AF. 

141 i. Work different from that con- 
tracted for — Deviations from speoifica- 
iionn — Acquiescence.] — Pltf. contracted 
to build a bridge for defts. according 
to specifioations for a certain price, 
but varied from the contmet in many 
particulars, of which defts. were 
aware, but made payments to pltf. 
while the work was going on Sc very 
shortly before its cominetlon ; the 
bridge was carried away by the Icc 
the spring after it was built : — Held : 
defts.^ conduct was evidence of 
acquiescence in the deviations. Sc if 
the bridge was of any value, pltf. was 
entitled to recover on the common 
couuts. — F obhay V, Baxi'er (1849), I 
All. 335.— CAN. 

141 ii. Disufficient evidence, ] 

— Where work was not done In 
strlot pursuance of the agreement Sc 
specifioations 8c the plans referred to 
in the contract, & wnloh were part of 
It, were not put In evidence : — Held : 
pltf. could omy recover on a quantum 
meruit. Sc as there was not suffioient 
evidence to enable the Jury to detar- 
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cannot recover upon a quantum vahhant, for the 
work, labour, & matenals. — Ellis xu Hamlsn 
(1810), 3 Taunt. 62 ; 128 E. R. 21. 

Annotations: — Dlftd. Burn v. Miller (1813). 4 Taunt. 745. 

Oonid. DaJdu v. Lee, [1910] 1 K. B. 506. 

142. Right to agreed price less expenses 

of completion.] — When a tradesman finishes work 
differing from the specification agreed on, he is 
not entitled to the actual value of the work, but 
only to the agreed price, minus such a sum as 
it would take to complete the work according to 
the specification. — Thornton v. Place (1832), 1 
Mood. & R. 218, N. P. 

Annotations: — Distd. Mondcl v. Steel (1841), 8 M. & W. 

858. Conid. Stegmaiin v, O'Connor (1809), 80 L. T. 234 ; 

Dakin v. Lee, [1916] 1 K. B. 566. 

148. Claim for substituted work.] — Where 

a contract provides for stipulated work at a lump 
sum, & such work is not done, but its equivalent 
or better work is effected, no claim for such 
substituted work can be sustained. — FoitMAN & Co. 
Proprietary v. The Liddesdale, [1900] A. C. 
190 ; 69 Lr. .T. P. C. 44 ; 82 L, T. 331 5 9 
Asp. M. L. O. 45, P. C. 

AnmMion : — Consd. Dakin v. Leo, [1916] 1 K. B. 566. 

144. .] — Builders entered into a contract 

to carry oui> a large number of alterations & repairs 
to a house in accordance with specifications for a 
lump sum of £264. In an action by the builders 
to recover this sum the official referee foimd that 
the builders had failed to complete the contract in 


the following particulars: (1) the concrete used 
to underpin a wall was not in accordance with the 
specifications, either as to quality or quantity ; 
( 2 ) certain rolled steel joists supplied had not been 
bolted at the top in accordance with the specifica- 
tions ; (3) solid columns, 4 inches in diameter, 
had been supplied in place of hollow columns, 5 
inches in diameter & he decided that pltfs. were 
not entitled to be paid anything under the contract ; 
— Held : pltfs. were entitled to recover the 
£264, subject to a deduction of the amount 
necessary to make the work correspond with that 
contracted to be done, as the defects & omissions 
in the work amounted only to a negligent per- 
formance of the contract, not to an abandonment 
of, or failure to complete the contract. — Dakin 
(H.) & Co., Ltd. v. Lee, [1910] 1 K. B. 566 ; 
84 L. J. K. B. 2031 ; 113 L. T. 903 ; 69 Sol. Jo. 
060, C. A. 

AnruiiatUm : — Consd. Vlgers v. Cook, [1910] 2 K. B. 475. 

146. Work unfinished.] — Where A. undertook, 
for a specific sum of money, to I'epair ^ make 
perfect a given article, then in a damaged state, 
& did repair it in part, but did not make it perfect : 
— Held : he could not, in an action of asaumpait, 
recover for the value of the work done & materials 
found. — Sinclair r. Bowles (1829), 9 B. Ac C. 
92 ; 4 Man. & Ry. K. B. 1 ; 7 L. J. O. S. K. B. 
178 ; 109 E. R. 36. 

Annoiaiiona : — ^Distd. Roberts v. Havelock (1832), 3 B. & Ad. 


mine how far the contract had been 
dejmrtcd from, the verdict for pltf. 
must bo set aside. — F elcii v. Ritchie 
(1882), 3 K. & G. 407.— CAN. 

141 iii. Insufficient per- 

formance.] — Pltf. sued dofts. to recover 
from them, under a specially endorsed 
writ, the balance of an account due 
UTuler & in pursuance of an aKi*eomeut, 
under seal, providing that pltf. “ was 
to run according to his best art & 
skill a tunnel of 200 feet for 84 per 
running ft. ; that. $150 should be 
advanced on account of the contract. 

balance to be paid on the satis- 
factory completion of the work.” 
Pltf. made five tunnels, none of which 
were 200 foot In length, but whose 
total length was alleged by pltf. to 
be 201 feet. Pltf. brought his action 
both oil the agreement & for work & 
labour done : — Held : there was not 
a sufllelent performance of the agrt'c- 
ment, 5c as pltf. had given no particu- 
lars nor any evidence under the claim 
for work & labour, judgment must be 
enttired for defts.— L akin r. Nu'H'ALL 
(1879), 3 S. C. U. 685.— CAN. 

141 iv. Material altera- 

tions.] — Held : as the variations iTom 
the speclflcatlons were not trilling, but 
most material, & went to the essence 
of the contract, the contractor was 
precluded from recovering for the 
work done. — B rolky v. Mills (1908), 
7 W. L. R. 657.— CAN. 

141 V. Hight to agreed price 

less expense of compUtion.y—A. oon- 
traoted with B. to build a church 
aooordlng to specifloatlon. The work 
did not comply with tlie speclficatloii. 
In an action by A. for work & labour : 
— Held : he could recover neither the 
price agreed upon nor tho actual 
vidue ^ the work done, but he was 
entitled to the price agreed on In the 
specification less the cost of altering 
the work to make it comply with tho 
speoificatJon. — Clarke v. Lee (1893), 
3 Terr. L. R. 191.— CAN. 

141 vl. .] — Dodds r. 

Morrison (1905), 1 W. L. R. 164. — 

CAN. 

141 vii. Smith r. 

Toronto General Hosph’al Trus- 
tees (1905), 0 O. W. R. 999.— CAN. 


141 viii, -.J — Ramsay 

V. Brand (1898). 35 Sc. L. R. 927.- 

SCOT. 

141 ix. damages 

suffered.] — Applts. contracted to supply 
an engine to resp.'s yacht for $2,000. 
'riic engine was not according to 
specification, & certain important 
portions valued by oxportji at $225, 
were omitted. To a suit for the price 
of tlio engine reap, pleaded such omis- 
sions &; sot up damages resulting from 
applts.’ delay in completing their con- 
tract, which damages were proved at 
$750. Rending the proceedings tho 
yacht was seized & sold by resp.’s 
oreiUtors : — Held : as such sale ren- 
dered it impossible for applts. to com- 
plete their contract, & reap, had 
profited to the extent of the extra 
value added to his yacht by their 
work, ai)plts. must recover for the 
value of such work, less the omitted 
portions, & damages sufTered by resp. 
— (Carrier v. Bender (1886), 12 

Q. L. R. 19.— CAN. 

141 X, Indivisible contract.] 

— ^l^ltf. a licensed surveyor, ooiitracted 
to align the streets of defts. for so 
much per chain. When the alignment 
was oompleted, it was found that a 
number of the alignment posts were 
not in their correct positions, & defts. 
refusing to pay plfi. had the w'hole 
work done over again by other sur- 
veyors : — Held : the oontroot w^as an 
indivisible one for specific w'ork, 
& pltf. was not entitled to recover on 
a quantum meruit. — Lucah v. Drum- 
MOYNK Borough (1895), 16 N. S. W. 
L. R. 65.— AUS. 

141 xi. Divisible contract — 

ConniereUxim for damages ,] — Riches r. 
WOLSELEV Town (19()7), 6 W. L. R. 
372.— CAN. 

a. Acceptaxice of work.] — 

Held : no implied contract to pay 
quantum valebat could bo inferred 
merely from the taking or retaining 
possession of tho land & the building 
which had become part of the land. 
— McDonald v. Simons (1910), 15 

W. L. R. 218.— CAN. 

b. .] — Pltf. asserting 

he had completed the work, sued for 
tho balance of the contract price: — 


Held : (1 ) upon the evidence, tho work 
done not being what was specified, 
pltf. could not recover under the con- 
tract or on a quantum meruit ; (2) the 
mere taking possession of tho building, 
& doft.’a expression of satisfaction, 
did not constitute on acceptance of 
the work. — D onaldson v. Collins 
(1912), 21 W. L. R. 66 ; 2 VV. W. R. 
47 ; 3D. L. K. 352.— CAN. 

0 . .] — Cole v. Smith 

(1909), 13 O. W. R. 774.— CAN. 

d. . 1 — Oldkrshaw V, 

Garner (1876), 38 U. C. R. 37.— CAN. 

e. kfuhatantial perform- 

ance.] — Goderich Engine Bicycle 
C o. V. Menziks (1907), 9 O. W. R. 1, 
398.— CAN. 

f. contract in- 

ferred.] — Baker v. Vanluven (1864). 
14 C. P. 214.— CAN. 


g, Defective workmanship — 

Almtement of price.] — Pltf. sued for 
work done. Sc materials supplied in 
connection witli the erection of an 
addition to a cottage. Deft, relied 
upon certain defects m the workman- 
sJiip : — Held : the implied contract^ 
that tho work should bo done iu a 
workmanlike manner, was not one 
going to the essence of the contract, 
but deft, w^as entitled to an abatement 
of price on account of defects. — 
MA'rriNSON v. Hewson (1909), 43 
N. S. R. 330 ; 6 E. L. R. 508.— CAN. 

Ij, .1 — Van Rkns- 

BIJHG V. Btraughan (1914), App. D. 
317.— S. AF. 


k. 


Novel construction 


Vague specifications. ]— Metallic Roof- 
NG Co. V. Toronix) City (1904), 3 
3. W. R. 646 ; on appeal (1905), 6 
3. W. R. 666; (1906), 37 S. C. R. 

riAN 


1. Wilful departure from 

contraxd.] — A contractor who know- 
ingly, wilfully & without the oonsent 
of the employer departs from tho 
terms of his contract cannot take the 
heneflt of the equitable doctrine that 
no one shall bo unjustly enriohed at 
the expense of another. Sc is not 
entitled to recover on a quantum 
meruit. — Breslin v. Hitchtns (1914), 
App. 13. 312.'—— S. AF. 
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8ed^ 2 . — Quantum meruiU ] 

404. Oonid. . >leby v. Meyers (1666), L. B. 1 0. P. 

616. Reid. Appfeby e. Myers (1667), L. H. 2 C. P. 651 ; 

Bakin e. Lee. [1916] 1 K. B. 666. Mentd* Ponlton t^. 

Lattimore (1829), 7 L. J. O. S. K. B. 226. 

145 , Mo evidence of fresh contract.] — 

By a building agreement between A. & B. it was 
stipulated that A. should complete for a specified 
price certain works on certain houses of B., the 
whole to be completed on a specified day, & to bo 
done to the satisfaction of a surveyor named, 
upon whose approval payment was to be made. 

A. failed to complete the work. He sued B. on 
the agreement for the agreed price, & on a common 
count for a reasonable price accoi^ing to measure 
& value. There was evidence, on the trial, that 

B. had resumed possession of the houses, & was so 
far enjoying the fruits of A.’s labour. Upon a 
rule to set aside a non-sidt & enter a verdict for 
pltf. : — Held : there was no evidence to go to 
the jury in support of pltf.’s claim, for he could 
not recover on the special count, not having 
fulfilled it, & the mere fact of B.]s ^king posses- 
sion of his own land on which buildings had been 
erected, or where repairs had been done or altera- 
tions made to a building thereon, did not afford 


an inference that he had dispensed with the 
conditions of the special agreement under which 
the works were done, or of a contract to pay for 
the work actually done according to measure and 
value. — Munho v. Buit (1868), 8 B. & B. 738 ; 


4 Jur. N. S. 1231 ; 120 E. K. 275. 

Afinoidion^ ! — Consd. Wliltakcr v. Buiiu (1887), 3 T. L. B. 
602. Apld. Hiiinpter i». Hedges, [1898] 1 Q. B. 673. 
]|^fd. Appleby v. Alyore (1867), L. R. 2 C. P. 651. 


147. .] — ^Pltf., a builder, who had 

contracted to erect certain buildings on deft.*s 
land for a lump sum, after he had done part of 
the work, abandoned the contract, & deft, there- 
upon completed the buildings : — Held : pltf, 
could not recover from deft*, in respect of the work 
wliicli he had done as upon a quaiiium meruit^ 
there being no evidence of any fi'esh contract to 
pay for same. — Sumpter v, Hedqeb, [1898] 1 
Q. B. 673 ; 67 L. J. Q. B. 645 ; 78 L. T. 378 ; 
46 W. R. 454 ; 42 Sol. Jo. 362, C. A. 

Annotations : — Apld. Hart v. Porthgaln Harbour Co., [1903] 
1 Ch. 690. Consd. Whoelor v. Stratton (1911), 105 L. T. 
786 ; Dakin v. Lee, [1916] 1 K. B. 506. 


148. Destruction of subject matter — 

Completion condition precedent.] — Appleby v, 
Myers, No. 129, an/c. 


146 i. Work unfinished — No evidence 
of fresk contract. ]-—Held : ( 1 ) there had 
boon no act of the defts. showing 
acceptance, waiver, or prevention ; (2) 
there >va8 no evidonoo from wiiich 
Uiero could bo Implied a new contract 
to pay for the work as performed, 
according to value, although not 
entirely completed. — M erriam v, Pub- 
IJO I^ARKS BOAKU of PORTAGK LA 
Prairie, [1911] 18 W. L. R. 151; 
and. [1912] 20 W. L. K. 60.3 ; 1 
W. W. R. 1082 ; 2 D. L. R. 702.— 
CAN. 

146 ii. Acceptance of umk. ] 

— Held : (1) although defts. had taken 
up the work, pltf. could not succeed 
upon a quantum meruit merely because 
dofts. had received the benefit of his 
part performance unless they had 
done so under circuinstanceB suificiout 
to raise an implied contract to pay for 
the work done notwithstanding the 
nonperformance of the special contract ; 
(2) there was no evidence of any such 
implied contiact. — Couohlan v. Mo- 
loney (1905), 39 I. L. T. 153. — IR 

m. Evidence of fresh con- 

froef.] — Upon the evidence: — Held: 
(1) pltfs. had abandoned the work 
after having done a part of it ; (2) 
there was a fresh contract to pay for 
the work already done upon which 
plt&. were entitled to recover on a 
quantum meruit . — Elfobd & Oornish 

V. Thompson (1912), 19 W. L. R. 809 ; 
1 VV. W. R. 409 ; 1 D. L. R. 1 ; 5 
Bask. L. R. 96.— CAN. 

n. Completion by employer.] 

— Simpson v. Trim Town (Jomhs. 
(1898), 32 1. L. T. 129.— IR. 

o. Evidence of fresh 

contract.] — Bain & Torre y v. Eagle 
(1914), 29 W. L. R. 335.— CAN. 

p. Express promise to 

pay.] — VooAN V. Barry (1908), 7 

W. L. R. 811.— CAN. 

0^, When right accrues.] 

— Where there is default by tlie 
builder imder a building contract. Sc 
the owner completes the work, the 
right of the builder to recover the 
differonoe between the contract price 
Sc what it costs to complete the work, 
accrues, if at all, only when the work 
has been completed. — Bebesford v, 
Halloran Construction Co. (1914), 
28 W L. K. 208.— CAN, 

arrangement with 
contractors — Whether increased cost of 
completion recoverable. 1 — Hawthorns 


1 & Co., Ltd. v. Whimster Sc Co. (1917), 

; 54 Be. L. R. 547.— SCOT. 

I B. After forfeiture.] — 

I Pltf. entered into a contract with 
{ defts. to build a bridge for them, 
i Subsequently he took .S. into partner- 
I ship with him. The work not pro- 
j gressing satisfactorily defts., under the 
[ special terms of the contract, took it 
I over & finished the bridge, B. acting 
as foreman. Defts. accepted the 
bridge : — Held : pltfs. %vere entitled to 
an acemmt of what defts. had ex- 
pended, any balance of the contract 
price to be paid into ct. for pltfs. — 
BUCHANAN V. Winnipeg, Stewart v. 
Winnipeg (1910), 12 W. L. R. 613; 
affd., 19 W. L. R. 761.— CAN. 

Forfeiture, generally, see Paifc X., 
post. 

t. Owner taking pi>8sessUm.] 

— Pltf. sued for w’ork & labour done, i 
& materials supplied under a contract ' 
to build a house, according to plans 
Sc specifications. At the time of 
action brought, certain things specified 
in the contract hod not boon done by 
pltf., but it appeared that deft, had 
gone into possession of the house : — 
Held : pltf. could recover.- Morrison 
V. Grovener (1884), 5 N. S. W. L. It. 
195.— AUS. 

• 

a. Unforeseen physical ob- 

struction.] — Resps. agreed to sink a 
borehole for anplt. on his farm at a 
spot either to oe selected by them or 
by him & approved of by them. 
There was no guarantee by resps. that 
water would be found on such a spot 
Sc apnlt. undertook to pay the cost of 
the hole on the completion of the 
work. After sinking for six ins. the 
drMl encountered a hard Intnisive 
dyke through which it could not bore. 
Applt. was then given the option of 
having the hole sunk at a spot selected 
by resps. but to this ho would not 
consent. Resps. thereupon abandoned 
the work & demanded payment of the 
sum of €39, the cost of pciformlng 
such work as had been done ; — Held : 
(1) resps. wore bound to sink a borehole 
at the spot selected by applt. Sc the 
refusal of applt. to allow sinking at 
any other ^ot was not a broa^ of 
contract ; (2) resps. had failed to per- 
form their part of such contract Sc 
were therefore only entitled to Judg- 
ment for six shillings in terms of the 
tender. — Head v. British South 
Africa Co. (1914), B. H. 113.— S. AF, 

b. -.1 — Deft, agreed with 


pltfs. to sink an artesian well In B. for 
seventy-five cents a ft. After sinking 
a distance of 160 R. he mot with an 
impediment, & refused to proceed 
further : — Held : he W'as entitled to be 
paid for the work done. — Barrie Gar 
C 5o. V. Sullivan (1880), 5 A. R. 110. — 
CAN. 

0. Destruction of subject- 

matter.] — Under the clrcimistances : — 
Held: the destruction of the building 
by tiro before the completion of pltf.’s 
work could not defeut his claim for 
what he had already done. — Hubbard 
V. Walker (1856), 13 U. C. R. 205.— 
CAN. 

d. .1 — Pltf. contracted 

under seal to erect a building for deft, 
according to plans Sc specifications. 
Pltf. was to 1)0 paid a certain per- 
centage on the value of the work as It 
progressed, on the certificate of the 
architect ; but the last payment was 
not to be made until all the claims 
for extras had boon agreed upon. 
Pltf. proceeded with the building, but 
before the completion of the building 
it was destroyed by fire :• - Held : that 
pltf. was entitled to recover the p<T- 
centage on the value of the work done, 
thou^ the building was never com- 
pleted. — Fidod V. Morrisky (1880), 
20 N. B. R, 5.— CAN. 

•. .] — A contractor 

entered Into an engagement with a 
body of road trustees to execute 
repairs upon certain bridges belonging 
to the trustees. He had eomplet4)d 
the work upon all the bridges but one, 
& the work on that one was nearly 
done, when a surface man in the em- 
ployment of the trustees, without the 
knowledge or leave of the contractor, 
removed the wooden supports from the 
imcompletcd bridge, \>mh the result 
that the bridge fell down Sc the work 
bestowed upon it was lost. In an 
action by the contractor against the 
road trustees ; — Held : pltf. was en- 
titled to payment for the work 
expended by him upon the tmflnished 
bridge, the accident not havbig been 
caused by any fault on his part. — 
Riohardson V. Dumfriebahire Hoad 
Trusiker (1890), 27 Be. L. R. 650. — 
SCOT. 

Completion condition 
precedent.] — Held: (1) where the con- 
tract is to do work for a specific sum, 
there can be no recovery unul the work 
is completed, unless the failure ta do 
so is caused by doft.’s fault ; (2) as 
pltf. admitted the noncompletioii by 
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140* Work oompletod after date specified — 
AeoMtance by owner*] — Pltf . contracted to 
build cottages by Oct. 10 ; they were not finished 
till the 16th. Deft, having accepted the cottages : 
— Held: pltf. might recover the value of his 
work) on a declaration for work & labour & 
materials. — Lucas v. Godwin (1837), 3 Bing. N. C. 
737 ; 3 Hodg. 114 ; 4 Scott, 602 ; 0 L. J. 0. P. 
206 ; 132 E. B. 696. 

Annotai'Uynti: — Diitd. LaniproU v. Blllerlcay Union (1849), 
3 Exch. 283. Apld. Dakin v. Loo, [1916] 1 K. B. 666. 

Time for completion generally, see Part II., 
Sect. 3, ante. 

160. Interference of employer — Contractor 
prevented from completing.] — ^I^ltf. having agreed 


to supply & erect two corrugated iron roofis at a 
fixed price, supplied erected the larger of the 
two roofs, but refused to supply the second roof, 
until the price of the first one had been paid. Deft, 
refused to pay imtil the whole work was done, 
gave pltf. notice to proceed with the second roof, 
&, on pltf. still refusing to do' so, employed another 
man to supply & erect it. In an action by pltf. 
for the price of the roof he had ei'ected : — Held : 
as the contract wa.s entire, pltf. woifid not have 
been entitled to sue, if deft, had done notliing to 
alter the position of pltf., but as deft, had not 
merely taken possession of the property but had 
completed the second roof & so had made it 
impossible for pltf. to complete it, ^ pltf. was 


suing on a quantum meruit, Sc thoro 
was nothing to show any fault on 
deft. *6 part, there could be no recovery. 
— Kino v. Low (1901), 22 O. L. T. 
107 ; 3 O. L. R. 234.— CAN. 

148 ii . -. ] — ^Where there 

is a contract to do spocihod work lor 
a fixed sum, with a proviso for pay- 
ment of proportionate amounts, equal 
to eighty i)cr cent, of this fixed sum, 
as the work is done Sc the balance of 
twenty per cent, in thirty days after 
compiotiou Sc acceptance, oomplotlon is 
a condition precedent to the right to 
payment. Sc where the work is not 
completed there is no light to recover 
for the portion done as upon a quantum 
meruit. — Shkri/wk r. Powkll (1899), 
26 A. R. 407.— CAN. 

iii. €i 

KiiUv Co. V. McKirruicK (1912), 22 
W. L. R. 711 ; 8 D. L. R. 365 ; 3 
W. W. R. 448.— CAN. 

148 iv. .1 — K., a builder, 

contracted with I. & Co., to make 
certain additions to their store. After 
much of the material had been brought 
on to the ground, & some of the work 
done, the work Sc material as well as 
the store, to which the additions wei-e 
to bo ina^le, were di'stroyed by acci- 
dental fire. The fire w’as caused 
neither by the carrying out of the work 
nor by any default on the part of I. & 
Co. E. brought an action against 
I. Sc Co., to locover the value of the 
work done & material supplied. E. 
had not at the time of the fire or at 
the time of bringing the action, or 
uftenvards, obtained any certificate 
from the architect : — Hem : E. was 
not discharged from the necessity of 
completing liis w'ork Sc obtaining the 
nrchltect’s certificate which was a con- 
dition precedent. — E dwards v. IirK- 
LAND Si Co. (1892), 11 N. Z. L. R. 80. 
— N.Z. 


tho house, if it is destroyed, before 
the completion Sc delivery of the work, 
by a fire which is not attributable to 
tho fault of the owner. — ^M urphy p. 
Forget (1901 ), Q. R. 19 8. 0. 136.— CAN. 

h, Work done preoUms 

to impoasibilUv.] — ^Pltfs. entered into a 
contract with defts. to 1 ‘omovo a 
sohoolhouso from the aito on which it 
stood to another site within the 
boimdaries of a town district. Pltfs. 
proceeded to cut the building into four 
sections. They moved two of tho 
sections on to tho now site, but were 
refused a permit to ro-erooi the build- 
ing, on the ground that its timbers 
were worm-eaten. Pltfs. applied to 
defts. to obtain the necessary pennit 
Sc to authorise them to replace the 
worm-eaten with sound timber, but 
defts. 1 ‘efusod, upon the ground that 
both these duties w'cro cast upon pltfs. 
by the contract. Dm’ing these negotia- 
tions the two sections of the building 
on the new site Sc a section on the old 
site collapsed owing to a heavy gale. 
Pltfs. thou after doing some work at 
the new site abandoned tho contract, 
Sc sued defts. for the amount of work 
they had done as on a quantum 
meruit : — Held : performance of tho 
contract having been rcndoi'od impos- 
sible because of the inability to obtain 
a permit Sc tho subject-matter being 
destroyed, pltfs. could not recover for 
work done before tho Impossibility. — 
Staitnton Sc King v. Wkllinoton 
Education Board (1909), 28 N. Z. L. R. 
449.— N.Z. 

1 ^, Oivners indemnified 

by insurance — Whether equivalent to 
acceptance.] — Fknrom v. Bulman 
( 1907), 17 Man. L. R. 307.— CAN. 

1 , Abandonment by muiual 

consent — InwossiJbilily.] — Harvky v. 
HiNCHiNBimoK Divisional Board, 
[1903] 8. R. Q. 174.— AUS. 


Certificates, generally, see I’art III., 
ante. 


148 V . ] — Pltf. agreed 

in writing with defts. to erect a dwell- 
ing-house upon their land according to 
a plan Sc specifications at a stated con- 
tract price. Tho agreement contained 
no other proviHions. Before pltf. had 
completed tho building according to 
the plan Sc specifications it was 
destroyed by flro : — Held : tho con- 
tract was entire Sc indivisible. Sc, it 
not having been shown that it was 
through default of defts. that tho 
building bad not been completed, or 
that a fresh contract had been entered 
into for payment for tho work actually 
done, pltf, was not entitled to recover 
for the work actually done by him 
before the destruction of tho building. 
— Dutton v, Brkkn (1909), 28 

N. Z. L. R. 717.— N.Z. 


abfe 


Price not ascertain- 

Te before completion.}— A. workman 
who imdortakos to make I'cpairs to a 
house Sc who furnishes materials, 
although the quantity of the materials. 
Sc the price of the work, cannot be 
ascertained until the work is finished, 
can *daim nothing from tho owner of 


Puriher performance 

rendered illegal .] — Contractors for the 
erection of a building for resp. in tho 
city of 8. brought on action claiming 
to have been prevented by I’esp. from 
carrying out their contract. The 
declaration contained the common 
cuimts, part of the work having been 
performed. By the terms of tho con- 
tract the building, when erected, 
would not have conformed to tho pro- 
visions of a byo-law of tho city passed 
two days after tho contract was 
signed : — Held : the bye-law made the 
contract illegal. Sc pltfs. could not 
recover, — SrKAiis t\ WalivKR (1884), 
11 8. 0. R. 113.— CAN. 

n, .] — McMillan v. 

Walker (1881), 21 N. B. R. 31.— CAN. 

o, Default of oiriicr.) — 

Where an ow'uer is bound by the cdii- 
tract to supply tho builder with 
materials, wbioh he foils to do, the 
builder is Justified in leaving the work 
Sc suing for the value of that done. — 
Burns v. Ussxxerwood (1901), 4 
Terr. L. R. 389.— CAN. 

p, .] — Pltf, entered into 

a contract with defts. to erect a dwell- 


ing-house, acooi'ding to plans provided, 
except tho painting, plumbftig, etc., 
which were to be done by defts. The 
price was $2,000 of which 11,000 was 
to be paid when tho roof was on Sc the 
balance on or before Oct. 1910. In 
Aug. pltf. notified defts. that he was 
unablo to complete his contract, 
because the plumbing had not been 
done by defts. Sc demanded payment 
of tho last instalment : — Held : pltf. 
was entitled to treat the contract as 
having been repudiated Sc to take the 
necessary steps to recover for what ho 
had done under It. — Sidney v. Morgan 
(1910), 16 W. L. R. 123 ; sub nmn. 
OiDNEY V. Morgan, 10 B. C. R. 18. — 
CAN. 

q. Payments wUldield,] 

— ^Idtf. agreed to diiU on oil or gas well 
for defts. upon their lands to a depth 
not less than 1,100 ft. at $1.00 a ft. 
Sc defts. agreed to furnish all casing 
for tho well Sc pay pltf, 50 cents 
a ft. “as tho work proceeded.^ At 
the depth of 890 ft. pltf. asked lor 
more casing Sc payment of the arrears 
of 50 cents a ft.. Sc defts. refused until 
pltf. would put down casing Sc suoocss- 
luUy shut oil water. In an action to 
I'ecover compensation for work done 
Sc for damages for nonperformance of 
tho contract : — Held : pltf. was at 
liberty, not being in default himself, to 
take no further risk Sc sue upon the 
implied promise to pay for work 
already done & for damages ali'eady 
incurred. — Williams v, Altena Oil 
Sc Gas Co. (1905), 6 O. W. R. 401,— 
CAN. 


r. .] — Pltf, agreed 

with defts. to excavate Sc curb six 
water tanks, payment to be made 
weekly to tho extent of fifty per cent, 
of the value of the work done, on 
estimates to bo made by defts.* 
oufldneer. The weekly payments having 
fallen in arrear, pltf. stopped Tvork. He 
defts. f taking the material Sc tools left 
by bun, oomnleted it at their own 
expense : — Held : pltf. was not en- 
titled to recover anything, either on a 
special count on the agreomont, or on 
the common counts, though ho might 
recover damages in trespass or trover 
for tho material & tools used 1^ defts. 
— Clarke v. Winnipeg, Man. R. lemp. 
Wood 60.— CAN. 


s. .] — Where the 

owner failed to make the builder 
payments as provided for in the con- 
tract : — Held : tho builder was entitled 
to abandon the contract &; collect for 
what he had done as a quantum tneruit. 
— Cragnoijnk V. SoumwiCK (1916), 
27 O. W. R. 446.— CAN. 

t. Completion by owner 

— Basis of caUmUdion .] — Where a con- 
tractor was wi'ongfully prevented by 
the other party to the contract from 
carrying out tho work Sc was held 
entitled to the dlfforonco between the 
amount ho would have I'eoeived under 
the entire contract Sc the amount it 
would havo cost him to oomplete it. 
Sc the work had been completed by the 
other party : — Held : It was not the 
actual cost incurred by the latter In so 


J. — ^VOL. VU. 



370 


Building Contracts, Engineers and ArchiIeots. 


Sect, 2. — Quan t um meruU . ] 

entitled to a quantum meruit, — Lysaght v. Pearson 
(1870), Times, March 3rd, C. A. 

Annotaiion : — Sumpter v. Hedgeo, [1898] 1 Q. B. 673. 

151. Wrongful forfeiture — Delay caused by 
agents of employer.] — Where applts., having 
guaranteed the due performance of a contract 
made with a municipal corpn. for the execution of 
works on its land, agreed on the contractor’s 
default with resp. to complete the execution of 
the works on the terms of the original contract, 
in effect delegated the supervision of the con- 
tract So all incidental arrangements to the corpn. 
So the corpn., according to the findings of the 
improperly prevented resp. from proceeding 
with the stipulated expedition So wrongfully 
seized the works & extruded resp. : — Held : applts., 
having by their conduct constituted the corpn. 
their agents So the delay being attributable to their 
acts, could not justify the seizure So re-entry, So 
resp. was entitled to treat the contract as at an 
end So sue on a quantum meruit, — Lodder v, 
Slowey, [1904] A. C. 442 ; 73 L. J. P. 0. 82 ; 
91 L. T. 211 ; 53 W. R. 131 ; 20 T. L. R. 597, P. O. 

Annotation: — ^Mentd. Mort’s Dock & Engineerljjg Co. 
Wadey (No. 6 of 1902), Mort’s Dock & Euginoering Co. 
V, W^ey (No. 43 of 1902), Wadey r. Mort’s Dock & 
Engineering Co. (No. 85 of 1903) (1905), 22 T. L. R. 61. 

162. Default of sub-contractor.] — Pltfs., 

a firm of engineers, contracted to instal a water- 
works for defts. in accordance with specifications 
So bills of quantities. The water was to be raised 
by a windmill which, according to the contract, 
was to be of a particular type So was to be supplied 
by a particular maker. It was alleged that 
because of the existence of defects in the windmill. 


pltfs. had failed to complete their contract, So 
thereupon defts., in purported exercise of the 
forfeiture clause in the contract, called won pltfs. 
to provide an efficient windmill. Biereupon 
pltfs., treating the contract as at an end. So wrong- 
fully forfeited by defts., sued as on a quantum 
meruit, for work & labour done : — Held : inasmuch 
as defts. had insisted on a particular windmill 
being supplied by a particular contractor, pltfs. 
could not be held responsible for any defects 
which had made themselves apparent in the mill, 
So pltfs. were entitled to recover such amount as 
might be found due by an official referee. — 
Bower v, Chapel-en-le-Prith Rural District 
Council (1910), 75 J. P. 122; 9 L. G. R. 339; 
siibsequent proceedings (1911), 9 L. G. R. 663, C. A. 

Remedies for wrongful forfeiture generally, sec 
Part X., Sect. 6, post, 

158. Circumstances contemplated altered — 
Special conditions Inapplicable.] — ^Where the cir- 
cumstances contemplated by a building contract 
for works are so changed as to make the special 
conditions of the contract inapplicable, the con- 
tractor may treat the contract as at an end & 
recover upon a quantum meruit, — Bush v, White- 
haven Port So Town Trustees (1888), 2 Hudson’s 
B. C., 4th ed., 122, C. A. 

Annotations : — Diftd. Drew-Bcar t>. St. PancraB GrdnH. (1897), 
Emden*s B. C.,4th od., 681 ; Jaokson v. Koniford R. D. C. 
(1909), 73 J. P. 24k Oonid. Portop v. Tott-onhom U. D. C., 
il916) 1 K. B. 776. Mentd. Naylor, Benzon v. KruhilHchc 
induBtrie Gesellfichaft, [1918] 1 K. B. 331 ; Bank Line v. 
Capel, [1919] A. C. 435. 

1^. Waiver of special contract — Evidence of 
intention.] — In cei-tain circumstances, though 
there has oeen a special contract, So work has been 
done under it, not according to the contract, a 


completing it, but the amount which 
It was estimated pltf. would have 
expended In carrying out the work, 
which was the proper basis from which 
to ascertain the difforonce between 
income & cost under the conti*act. — 
McIlwkk e. Folky, [1918] 1 W. W. R. 
222 ; 24 B. C. K. 532 ; subsequent 

proceedings (1919), 44 D. L. R. 5. — 
CAN. 

a. Teruler based on fra'udu’ 

lent plans — Savinq clause in contract as 
to inaccuracies ,] — A contractor relying 
on plans exhibited to him by a co. 
entered into a contMurt with a co. ; it 
was provided by the contract that the 
co. were not to be responsible for 
Inaccuracies In the drawings. The 
plans in fact contained fraudulent mis* 
representations. The contract was 
impossible to be performed, & the con- 
tractor became ukpt. The assignees 
of the hkpt. brought an action for work 
Sc labour done by the bkpt. before 
bkpoy. Defts. pleaded as a defence 
the contract, to which pltfs. replied 
fraud : — Held : although the plan & 
drawings were admitted on the lecord 
to he a fraudulent deception & mis- 
representation, the replication was 
bad. — Boy LAN v, Dublin & Bklfabt 
Junction Ry. Co. (1855), 8 Ir. Jur. 
19.— IR. 

b. Improper refusal of pro- 

S ess certificate,] — Where an architect 
iproperly refused a progress certifi- 
cate : — Held : the contractors wore 
justified in stopping the work & wore 
entitled to recover the value of work 
done & material supplied. — ^Albkrta 
Building Co. r, Caloart City (1911), 
16 W\ L. R. 443.— can. 

Progress certificates, generally, see 
Part III., Sect. 2, amie. 

0 . Mutual appointment of 

valuer ,} — Aitksn v, Malcolm (1845), 
2 U. C. R. 134.— <IAN. 

151 1. Wronoful forfeiture ^ Delay 


caused by employers,] — Winukr i\ 
Strketoville (1909), 1.3 O. W R. 
635 ; affd. 14 U. W\ R. 216.— CAN. 

151 ii. .] — Bec-'k V, York 

(1914), 7 O. W. N. 493.— CAN. 

d. Insufficient notu(\] — 

McMillan & Fauukll r. Southern 
Alberta Land Co. (1913), 25 W. L. R. 

177.— CAN. 

Forfeiture, generally, see I’art X., 
post. 

153 i. Cirrurnstaners contemplated 
a Itered — Special cmidU i ons i nu jpplic - 
able.] — Where the rircumstauces con- 
tomnlated by a contract for w’orks are 
so changed as to make the Hpeciai con- 
ditions of the contract inapplieable, 
the contractor may treat the contre^jt 
as at an end, & recover on a quantum 
meruit. — Lan Yeono Wood r. Stan- 
dard Oil Co. of New York (1908), 
3 Hong Kong L. R. 63.— HONG KONG. 

163 ii. S. 1*. Boyd r. South W'inni- 
PBO Ltd. (1917), 2 W. W. R. 489.— 

CAN. 

163 iii. When new contract 

implied:] — W’^here a building contract, 
is made with Reference to certain 
anticipated ciRmnislanceH, & where, 
without any default of either party, 
it becomes wholly inapplicable to, or 
impossible of application to any such 
circumstances, it encases to have any 
application ; it cannot bo applied to 
other circumstances which could not 
have been In the contemplation of the 
part-icH when the contract w'as made. 
In such a case the contract. ccasCH to 
bind either of the parties, &, If nothing 
Is ai^cd upon to the contrary, & one 
of the parties proceeds with the per- 
formance of the work with the assent 
of the other, a new contract by the 
building owner or employer to pay a 
qxmrdum meruit for the work subse- 
quently perfonned, may bo implied. 
The implfoatlon of such a contract does 


not arise w'hcre the parties agiee that, 
notwithstanding the changed rlrcum- 
stanccH, the existing contract shall 
n'lnain on foot Sc l>e curiied out, or 
w'liciti they enter into a now cxpiess 
contract.— W ebb v. Pease Foundry 
C o. (1911), 7 U. W. N. 212.— CAN. 

153 iv. .] — A 

V. Simons (1910), 13 W. L. R. 125; 
3 Alta, L. R. 49.— CAN. 

153 V. Increased vost.]-- 

Mc’Donkll V. Canada Southern Ry. 
Co. (1893), 33 U. C. R. 313.— CAN. 

153 vi. .] — Hheuixb'k 

V. Toronto City (1906), 8 O. W. R. 
616.— CAN. 

0 ^ Waiver of conditimis.] — 

Suppliants wx*re contractors with tin; 
t3'own for the widening Sc deepening 
of a canal, & by their petition of right 
conteinlcal theie wore such changes 
from the plans Sc. specifications Sc in 
the manner in which the w'orks weit) 
oidiged to be executed as made the pro- 
visions of their contract inapplicable, 
& they were, consequently, entitled to 
1 * 000 ver upon a quantum meruit. In 
order to afford relief, an order in coimcil 
was passed waiving certain contUtions, 
irovlsoos, & stipulations contained in 
he contract; — llvUi : (1) thortj had 
XM3U no such changes as would entitle 
the contractors to recover on a quantum 
meruit; (2) there could bo no valid 
waiver whertibv a larror sum than the 
amount stipulated in the contract 
could be recovered. — P ihoott Sc Ingles 
V. R. (1907), 38 S. C. H. 501.— CAN. 

f. Notice of change, of plans 

—Provision in contract.] — Jai.bert r. 
Cardinal (1914), Q. R. 45 S. C. 468 ; 
20 D. L. R. 841.— CAN. 

g. Cfuinge in plans — Change 

profitable to contractor — Acguie^irence.] 
— Wfjstholmk Lumber Co. v, ViirroKiA 
Corpn. (1918), 39 D. L. R, 806.-- 

CAN. 
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jury or a referee may be justified in inferring an 
intention to waive the special contract & pay 
according to value. But there must be some 
evidence from which such an intention can be 
inferred. 

Circumstances in which : — Held : there was no 
such evidence of intention. — Whitaker v, Dunn 
(1887), 3 T. L. R. 602, D. 0. 

Annotation : — Ezpid. Sumpter v, HedffOH, [1898] 1 Q. B. 673. 

156. Work varied & rendered more expensive — 
Quantum meruit for excess.] — ^Where a builder 
agrees to erect any building for a particular sum of 
money, & additions are made, the builder is bound 
by the contract as far as it can be traced, & entitled 
te go on a quantum meruit for the excess only. — 
Pepper v. Burland (1791), Peake, 139, N. P. 

166. Extras.] — An action cannot be 

brought for a quantum meruit for work & labour, 
while a special contract, under which the work 
was done, remains open, but for extras it may. — 
Rees v. Lines (1837), 8 C. &. P. 120 ; sub nom. 
Lines r. Rees, 1 Jur. 503, N. P. 

167. .] — ^By a contract under seal a 

contractor undertook t/O execute work.s for a corpn. 
at a fixed price. He alleged that the work had 
been so essentially varied under the orders of the 
corpn. ’s engineer that he was entitled to disregard 
tlie fixed price, & claim payment on the basis of 
the cost of the work, either under an implied new 
contract, or on the ground that the whole work 
was “ extra work ” executed in accordance with 
the provisions of the contract : — Held : so far as 
variations extra work had been properly ordered 
by tlK‘ engineer, the proper basis of payment was 
the contract .sum, plus any difference in cost due 
to sucli variations or extras to be ascertained as 
provided for by the contract, Ac the contractor 
could not reject the contract sum Ac claim to be 
paid on the basis of cost Ac expenses. — ^B eu^ i». 
BRiDJ.iN(rroN C/ORpn. (19U8), 72 J. P. 453. 

158. .] — ^I’ltf. contracted to carry out 

sewerage works for defts. In consequence of orders 
the work was varied Ac rendered much more ex- 
pensive. Pltf. claimed to be entitled to payment 
its on a quantum meruit based on the cost Sl value 
of the work ; — Held : he was only entitled to be 
paid on the basis of the contract price plus extras. — 
JacivSon r. Romford Rural District Council 
(1909), 73 J. P. 248. 

159. Articles supplied not within contract.] 

— I'ltf. contracted with deft, to build for the 
Portuguese government a steam vessel of war for 
£10,400, such price or sum to be inclusive of all 
charges of every description except as thereinafter 
mentioned ; such vessel to be built in a good, 
substantial, Ac workmanlike manner, Ac with good 
sound materials of all kinds as prescribed by 
Table A. of Lloyd’s registry for ships of the class 
A 1, thirteen yeai’s, Ac to the satisfaction of 
Admiral 8., Ac to be delivered at M. on or before 
Apr. 25, 1859, ready for sea, “ finished, fitted, 
found, Ac equipped in manner similar in all respects 
to that which is practised with ships or vessels of 


the same class in H.M. navy under contracts with 
the Admiralty, except machinery, which was being 
manufactured bv pltf. under another contract, 
armament, furniture, stores, plate, Hnen, glass, 
crockery, Ac opticians* instruments.** It was 
agreed “ tliat the purchase-money or sum of 
£10,400 is inclusive of all charges for the ship or 
vessel finished Ac fitted perfectly in every respect, 
Ac no charges shall bo demanded for extras, but 
any addition or additions which ma y be made by 
order in writing of Admiral S. as an extra or extras 
shall be paid for at a price to be previously agreed 
upon in writing ’* Pltf. claimed the price of 
certain articles supplied by him when the vessel 
was nearly completed, at tlie request of deft.’s 
solr., Ac expressly without prejudice to his right 
to be paid for them if not within the contract, 
which Admiral 8. claimed to be entitled to under 
the contract, as being necessary to the complete 
equipment of a vessel of war of her class buUt 
under contracts with the Admlty., but which 
the arbitrator found were not usually furnished 
under contracts made by the Admlty. with private 
builders, but were only supplied from the govern- 
ment stores to vessels when going out on active 
service, such as spare masts & yards, duplicate 
sails, etc. : —Held : these articles not being within 
the contract , pltf. was entitled to be paid for them 
as upon a quantum meruit, — Russell v. Sa Da 
Bandeira (Viscount) (1862), 13 C. B. N. 8. 149 ; 
32 L. J. C. P. 68 ; 7 L. T. 804 ; 9 Jur. N. 8. 718 ; 
1 43 E. R. 59. 

Anntdoiiom Befd. Ilobert« V. Bury Improvement Conm. 

(1870). L. B. 5 V. P. 310 ; Dodd v. Ohurton, [1897] 1 Q. B. 

502. Mentd. British Columbia Saw-Klill Co. v. Nottleahip 

(1808), Ij. R. 3 C. P. 499 ; Tew v. Newbold-on-Avou 

Unitod District School Board (1884), Cab. & El. 260 ; 

Yzquierdo v. Clydebank Engineering & Shipbuilding Co. 

[1902] A. C. 524 ; lie Nott & Cardiff (Jorpn., [1918] 2 K. B. 

146. 

160. Work outside contract.] — A contract 

was made for the construction of works including 
‘‘ cast iron outlet pipe to low water,** “ as described 
in the specification A:; conditions Ac set forth on the 
drawings.” The contractoi’s also agreed to deliver 
a copy of the priced bill of quantities on which 
the tender was based. Tlie general plan of the 
works showed the outlet pipe extending to low 
water mark, but the section showed it as extending 
279 feet further into the sea. The length of pipe 
in tlie bill of quantities corresponded with the 
length of pipe shown in the section, but there was 
no price fixed in the bill of quantities for under 
water works. The contractor executed the work 
according lo the section extending to about 279 
feet beyond low water mark, Ac claimed to be paid 
for the work beyond low water mark at fair Ac 
rea.sonable prices for such work : — Held : the 
work done beyond low water mark was not covered 
by any price in the contract, Ac the contractor was 
entitled to be paid the price he claimed, the 
liability Ac not the amount being disputed. — Be 
WAI/rON-ON-THK-NAZB URBAN DISTRICT COUNCIL 
Ac Moran (1905), 2 Hudson’s B. O., 4th ed., 376. 
Annotation : — Difltd. Jaoksou v. Romford K. D. C, (1909), 

73 J, P. 248. 


156 1. Work varied d> rendered more 
expensive — Extras .] — If additional work 
done by a contractor, 1 h of the kind 
contemplatod by the contract, the 
c»)ntTaclor must be paid the contract 
but If the work be not within 
the contract, the contractor may 
refuse to go on with the work or claim 
to bo paid on a quantum mervit . — 
Boyd v. South Winmi'ko Ltd. 
(1917), 2 W. W. K. 489.— CAN. 

166 ii. •] — A contract for 

the construction of an aqueduct, 
according to a design adopted by the 


owner’s engineers required the con- 
tractors to I’elnforce one section thereof 
with steel. After the work hod been 
begun the contractoi’s, owing to the 
deyelopmoiit of certain def(.*cts, were 
ordered by the owner’s engineers to 
TOinforoe the whole work. In an action 
for the price of the extra sU'el on a 
quantum meruit basis ; there 

was uu implied agreement to pay for 
the extra work & material on a 
qiiant>um meruit. — H. TrkmbIjAY 
Ltd. V. Greatkh Winnipeg Water 
District. [1918] 3 W. W. R. 713; 
rcv8d., 11019] 1 W. W. R. 1083.~-CAN. 


166 ill. PleadinuA — 

AHcuiE V. Orillia Town (1904), 3 
t). W. R. 595, 723.— CAN. 

ISO i. Work outside eortractr^ 

'Failure to (Hve facilUics.] — Smellib v. 
Caledonian Uy. (.Jo. (1915), 68 

Sc. L. H. 336.— SCOT. 

k. Oral contract — Work fuUy per- 
formed under.] — Under an oral con- 
tmet, if the entire work & labour to 
be done has been performed, 
acooptod, the contractor con recover 
the value of the work & labour on a 
quantum meruit, although the evidence 

B B 2 
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Sect. 2 « — Quan tum meruit. S ect, 3. Part 

161. Mere aeoeptanoe by employer Insuffi- 
eient.] — a builder, covenanted by deed with 
defts., a corpn*, to do certain specified work for 
£5,500, & that if their architects should require 
any alterations or additions in the pro^ss of the 
works, the architects should give to i3tf. written 
instructions signed by them, k> that he should not 
be considered as having authority for same without 
such written instructions. Defts. covenanted to 
pay pltf. £5,500 &; the value of the additional work, 
if any. The declaration, after stating the deed, 
averred that pltf. executed all the works to be 
done for £5,500, that the architects required him to 
make certain additions by means of written in- 
structions, signed, etc., & that he executed all the 
additional works, & that defts. took possession of 
all the works. Breach, non-payment of the 
£5,500, & of the sum due for the additions : — 
Held : although defts. had accepted the additional 
works, pltf. was not entitled to be paid on a 
quantum meruit^ for defts., being a corpn., were 
incapable of making a new parol contract of that 
description. — Lami^rell v. Billericay Union 
(1840), 8 Exch. 283; 18 L. J. Ex. 282; 12 
L. T. O. S. 533; 13 J. P. 235; 154 E. R. 
850. 

An7ujtations : — Consd. Clarke v. CuckBold Union Grdns. 
(1852), 21 L. J. Q. B. 349 ; Thames Iron Works &; 8hip 
Bldf?. C'o. V. Royal Mall Steam Packet Co. (1862), 13 
C. B. K. S. 358. Mentd. Dig^le t). London & Blackwall 
Ry. Co. (1850), 19 L. J. Ex. 308 ; Flnlaj' r. Bristol & 
Exeter Ry. Co. (1852), 7 Exch. 409 ; Lowe v. L. & N. W. 
Ry. Co. (i832), 21 L. J. O. B. 361 : R. v. Greene (1852), 16 
Jiir. 663 ; Pauling v, L. & N. W. Ry. Co. (1853), 1 C. L. R. 
997 ; Henderson v. Australian Royal Mail Steam Naviga- 
tion Co. (1855), 5 E. & B. 409 ; Northampton Gaslight Co. 
tJ. Parnell (1855), 3 C. L. R. 409 ; Smart v. W^est Ham 
Union Grdns. (1855), 10 Exch. 867 : Russell v. Sa Da 
Bandeira (1862), 13 C. B. N. S. 149 ; Nicholson v. Brad- 
fleld Union Grdns. (1866), 7 B. & S. 774 ; Hunt v. Wimble- 
don L. B. (1878), 3 C. P. D. 208 ; Lawford v. Biilcricay 
R. D. C., (19031 1 K. B. 772. 

"•] — See, further. Part VI., post 

162. Oral agreement as to extension.] — A con- 
tractor agreed with an incorporated co. to do 
certain works, the contract being under seal. In 
this contract there was a stipulation, that if the 
CO. should think proper at any time to make any 
addition to the original works, the co. should be 
at liberty to do so on giving him written instruc- 
tions for that purpose, signed by the principal or 
assistant engineer. A verbal arrangement was 
afterwards made by the principal engineer for the 
execution of certain extension work allowing for a | 
variance in the prices, but stipulating that with the 
exception of that vaiiance, all the provisions of 
the contract should be considered as applicable 
to the extension work. This work was executed 
by the contractor under this arrangement ; — 


Hdd : he could not afterwardfl reject the terms of 
the contract, & claim remuneration for the work 
as upon a quantum meruit, nor could he ask in 
equity for accounts to be taken independently of 
the contract— Ranger v. Great WfiSTBBN Ry. 
Co. (1854), 5 H. L. Cas. 72 ; 24 L. T, O. S. 22 ; 18 
Jur. 795 ; 10 E. R. 824, H. L. ; revsg. (1843), 
3 Ry. & Can. Cas. 298. 

Annotations Edd. Lodder p. Slpwey, (1904) A, O. 443. 
^ Mentd. Kirk «. Bromley Union Grdns. (1846), 11 49 ; 

Waring r. M. S. & L. Ry. Co. (1849), 7 Hare, 482 ; South 
Wales Ry. Co. r. Wythos (1864), 1 K. & J. 186 ; lie 
London, Birmingham & Buckinghamshire Ry. Co., hx p. 
tniTEon (1857), 6 W. R. 141 ; Soott v, Liverpool Corpn. 
0^8)7 3 De 0. & J. 334 : Re Royal British Bank (1869), 
3 Do d. & J. 387 ; Thornliill v. Neats (1860), 8 C. B. N. S. 
831 ; Pawley v. Turnbull (1861), 3 Ci«. 70 ; New Bruns- 
wick & Canada Ry. Co. v. Ckmybeare (1862), 9 H. L. 

711 : Thames Iron Works & Ship Bldg. Co. e. Royal Mail 
Steam Packet Co. (1862), 13 0. B. N. S. 358 ; Hill «. ^uth 
Staffordshire Ry. Co. (1865), 11 Jur. N. 8. 192 ; Wildes ». 
Russell (1866), Har. & Ruth. 689 ; Western Bank of 
Scotland v. Addle, Addle v. Western Bank of Scotland 
(1867), L. R. 1 Sc. & Dlv. 145 ; Phillips v, Eyre (1870), 
L. R. 6 Q. B. 1 ; Mackay v. Commercial Bank of Now 
Brunswicic (1874), L. R. 6 P. C 394 : St-egmann v. O’Connor 
(1899). 81 L. T. 627 ; Taff Vole Ry. C3o. r. Amalgamated 
Soc. of Ry. Servants, f 1 9011 A. C. 426 ; Foster Dicksoo 
•1 TTnAHnira Unrnn. S7 Tj. T. 736. 


163. Alteration in written contract.] — ^Pltf. was 
employed by deft, to ei’ect buildings on deft’s 
land upon written conditions, which, after being 
signed, were kept on deft.’s behalf by his architect. 
One of the conditions made the architect’s cer- 


tificate a condition precedent to the right to pay- 
ment. Pltf. having been paid for all the works 
for which the architect had certified, sued upon a 
quantum meruit in respect of works for which no 
certificate had been given. Deft., in answer, set 
up the conditions, in which appeared an erasure 
in a material pait. The jury having found that 
the erasure was made by the architect aft«er pltf. 
had signed, pltf. contended that the document 
was void, & that he might .sue on a quantum 
mervAt : — Held : notwithstanding the er^ui*c, the 
conditions wore either still the governing docu- 
ment, or at least must be looked at to see what 
were the real terms of the contract, & pltf. could 
not recover. — I*attinson v, Luckley (1875), 
L. R. 10 Exch. 330 ; 44 L. J. Ex. 180 ; 33 L. T. 
360 ; 24 W. R. 224. 

Annotation: — Mentd. Siimptor v. HedgOH, (18981 1 Q. B. 

673. 


Building leases.] — See Landlord and Tenant. 


Se(;t. 3.— bonus AND DEDUCTIONS. 

164. Contractor prevented from earning bonus — 
Damages — Default of employer.] — tendered on 
Jan. 29, 1903, to do ceil/ain alterations to (\’s 
restaurant for £12,395. At an interview on. 


may establish, that up to the trial, he 
iuBinted on the special conti'oct. It is 
not necessary' that before bringing the 
action, ho should elect to abandon the 
6T>ccial contract. — S avage v. Canning 
(1867), 1. R. 1 C. L. 434.~-IR. 


1. No binding affreemeni.] — Held: 

S ltf.’s tender not being bond fide, Sc 
le evidence not establishing u binding 
agreement, pltf. could recover on a 
quantum meruit for the work done. — 
Degagnk V. CiiAVE (1896), 2 Terr. L. 11. 
2I0.--CAN. 


m. No formtd contreud .] — A conira4:'-t 
with a harbour board, which does 
not observe the formalities required 
by Harboui'H Act, 1878, s. 66, ht not 
binding Sc an action for work done as 
upon a quantum meruit cannot be 
maintained under It. — Hkynolds v. 
Nelson Habboub Board (1904), 33 
N. Z. L. R. 965.— N.Z. 

See, generally, SuiPiuNO & Naviga- 
tion. 


n. .] — Longstaff v, Hamilton 

(1909), 14 O. W. R. 208.— CAN. 

. o. Omission to eUm specittcu’ 

iions — Certificate condUimi precedent. \ — 
Under the clrcunistanccH : — Held : 
pltf.*B omission to sign the specifica- 
tions could not cntitlo him to set aside 
the contract os not complete, Sc to 
claim for the work done as upon a 
quantum meruit, without the architect’s 
cortlrtcatcis. — Gkaking v. Nordheimek 
(1876), 40 U. O. It. 21.— CAN, 

Certificates, generally, see Part III., 
ante, 

p. Ctmiract conditional on passing 
of bye-law — liye-lau} not rtassed.}-— 
Quaintance V. Howard Township 
(1889), 18 O. R. 95.— CAN. 

q. Quantities understated in con- 
tract — Payments made on certificates.}-— 
Held : that a person contracting to 
complete a buiJaing according to plans 
Sc spcolflcations at a specified price. Sc 


to the approval of a particular person, 
caiiuot, after ho has upon the certificate 
of such ))erBon rocelvod the amount 
contracted for, sue on the original con- 
tract, contending that it did not con- 
tain the quantities actually required 
to complete the building ; nor can ho 
set aside the contract Sc sue for work 
Sc labour. — Patterson v. Great 
Western Ry. Co. (1859), 9 C. P. 229. — 
GAN. 

r. Refusal to sign contract — After 
work McWiluams r. Josm'U, 

I L. C. L. J. 92.— CAN. 


PART IV. SECT. 8. 

t. Tf7ien bonus payable — Ordering 
of extras ,] — Where the contract pro- 
vides that a bonus will be paid for 
0V61T week in which the contract shall 
be fmishod within the specified time, 
the bonus cannot be claimed for such 
time, as the oompletiou of the original 
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Feb. 4 between B. C., the tender wae accepted. 
Simultaneously it was agreed that in consideration 
of B. undertaking to give possession of the base- 
ment & ground floor mthin nine weeks from the 
commencement, C. would pay to B. £300 as a 
bonus. This agreement was confirmed by B. by 
letter of Feb. 4. B. began to work on Feb. 11, 
but was at once stopped, as 0. had not made 
arrangements with the occupier of the adjoining 
house as to interfering with a party- wall. B. was 


unable to resume working imtil Mar. 3 when a party- 
wall award was made. Possession of the ground 
floor was given on May 16. C. paid the £12,395, 
but refused to pay the £360 : — Held: there was 
such a^ prevention by C. of B. earning the £360 as 
to entitle B. to damages, &, as no attempt had 
been made at the trial to quantify the damages, a 
judgment giving to B. £300 as damages must be 
upheld.— Bywaters & Sons v, Cubnick & Co. 
(1906), 2 Hudson’s B. C., 4th ed., 393, C. A. 


Part V. — Payment. 


See, also, Arbitration, Vol. II., p. 513, No. 1518. 

165. By Instalments — Completion not condition 
precedent — Independent covenants.] — A. cove- 
nants to build a liouse for B. & finish it on or 
before a certain day, on consideration of a sum of 
money, which B. covenants to pay A. by instal- 
ments as the building shall proceed. The finishing 


the house Is not a condition precedent to the paying 
the money, but the covenants are independent, 

A. may maintain an action of debt against B. for 
the whole sum, though the building be not finished 
at the time appointed. — Terry Duntze (1795), 
2 Hy. Bl. 389 ; 126 E. R. 611. 

Annoto/ion .*~ConBd. Heard t>. Wadham (1801), 1 East, 619. 


works has been delayed by the com- 
piilsory oarrying out of extras & 
additions. — wahb v. Lyttelton Har- 
bour Board (1882), 1 N. Z. L. H. 191. 

--N.Z. 

Extras, generally, see Part VI., post. 


PART V. 


t. Idability for — Howe built to 
order of husband —On wifc*8 land .] — 
The wife, pmprietor of a piece of land 
upon which a house has been built on 
a contract made liy her husband in 
his ov^^l name with the buliders, is ro- 
Hponsiblc for the price of the house, 
becaiiHO she eonsented to the con- 
struction & her husband acted os her 
agent, without declaring it, &, oven if 
her husband might not bo considered 
as her agent, she would still be held 
responsible but only as to the extent 
of the extra value given to her property 
by the construction. — BkLANOKR v. 
Paquet (1884), 11 Q. L. R. 67.— CAN. 


a. Unincorporaied religioua 

society.] — The members of the building 
committee of an unincorporated re- 
ligious society who attend meetings 
held in connection with the building 
of a church, & the progress &; character 
of the work, are liable to the builder 
notwithstanding that no ^vritten con- 
tract is entered into, that the books 
& accounts of the builder show that 
ho did not know exactly to whom he 
was to look for payment. — M uQuarrie 
V. (3ALNEK (1896), 27 N. S. U. 483.— 
GAN. 


b, Completion a condition 

precedent.] — Sidney Boat & Motor 
Manupautuhinu CO. V. G 1 LLI 8 (1909), 
44 N. S. R. 152 ; 7 B. L. R. 618.— CAN. 

0 . Owner — Repudiating lia- 

bility except for certain sums .] — Where 
the owner of a building notifies sup- 
pliers of materialB that he will not hold 
himself responsible for other than 
certain amounts mentioned, ho thereby 
renders himself liable for suoh amounts. 
— Lapointe v. Bureau (1916), Q. R. 
61 S. C. 402.— CAN. 


d. Damage before com- 

pletion caused by owner* s delay .] — 
Pltfs. agreed to build wooden houses 
for deft, with timber indicated by him, 
without painting, deft, to advance half 
the money when the houses wero 
closed in, & if necessary to advance 
money for the payment of pltfs.* 
workmen. Considerable delay to pltfs.* 
work was caused by deft, failing to 
supply money for pltfs.* workmen; 
when the houses wore finished the 
painting was not done for some time 
resulting in the sidings of the houses 


warping. In an action by pltfs. for 
the balance due to them imder the 
contract : — Held : pltfs. were entitled 
to recover as any damage sustained by 
deft, was duo to his delay in advancing 
the money for the workmen’s wages. — 
Hater v. Brown (1905), 2 W. L. R. 
36.— CAN. 

e. Hindering valuation of 

work done.] — Where a building con- 
tract is so far performed tliat the 
parties cannot bo restored to their 
original position, & unsatisfactory work 
is being done, if the party aggrieved, in 
the absence of agreement ad hoc^ 
Interferes with the work so as to make 
it difficult to determine tlio value of 
that already done, ho does so at the 
risk of having to pay the other party 
more than he has really oomod, apart 
from the question of damages. — 
Moore v. British Columbia Pottery 
Co. (1890), 2 B. C. R. 45.— can. 

I. Contraeior — To s»d>-con- 

tractor.] — If a railway co. transfers to 
Its contractor the subsidies from the 
Govt., it is not responsible for the 
difference between the contract price 
for the const^ruotion of Its lino & the 
amount actually paid by tho Govt., 
unless the contributor proves that, 
owing to the fault of tho oo., the sub- 
sidies were not paid in full. — Great 
Northern Construction Co. v. Ross 
(1915), Q. R. 25 K. B. 386.— CAN. 

g. Time for — Delivery a condition 
recedent.] — A. contract;^ to build a 
ouse for B., & to deliver possession 

thereof when finished, upon which he 
was to bo paid : — Held: no action 
would lie to recover the price untU an 
absolute & unreserved delivery of the 
house had taken place, & he had no 
right to withhold the koy of tho house 
until he reooivod payment, though B. 
had not acquired any title to the land 
on which ft was built. — ^Johnson v. 
Crew (1836), 6 O. S. 200.— CAN. 

h. By inelatments — Completion not 
condition precedent.}— Held: contractors 
could proceed by action if payment on 
a monthlv progress oortlflcate was with- 
hold Sc they were not obliged to wait 
the final completion of the work before 
suing. — ^Murray e. R. (1896), 26 S. C. R. 
203.— CAN. 

165 i. Independent cove- 

nants.} — Ciontraotors agrew to remove 
both spans of a wrecked bridge Sc put 
them ashore for the sum of $25,000, to 
be paid 15,000 as soon as one span is 
removed from the channel Sc another 
15,000 as soon as one span is put ashore 
Sc the balanoe as soon as the work is 
completed. If they failed to complete 


work in one season they had the right 
to complete it next season : — //^ ; 
the contractors having removed one 
span from tho channel Sc put it ashore 
were entitled to tho two payments of 
$5,000 each notwithstanding the whole 
work was not completed in the second 
season. — Collins Bay Rafting Sc 
Forwarding Co. v. New York & 
Ottawa Ry. Co. (1902), 32 S. C. H. 
216.— CAN. 

k. Whether degree of comple- 

tion must be proportionate to instal- 
ments.] — Pltf. agreed to build Sc finish 
a steamer for deft., to bo completed 
within throe months from Nov. 1 , pay- 
ment to be made in throe equal parts 
once a month from Nov. 1. DefU 
refused to pay the second instalment : 
— field : (1) it was immaterial whether 
two-thirds of tho work had been done 
when the second instalment become 
duo ; (2) deft, could not complain of 
the quality of tho work until the whole 
was performed. — Wawh v. Kin near 
(1876), 14 N. S. W. S. C. R. 434.— A US. 

% 

l. cC* according to 

coTitract.] — Pltfs. agreed to build a 
certain building for deft, according to 
plans Sc specifications, for a lump sum, 
payable in “ tluw3 oqxiol payments, one 
to be made when roof is on building, 
one when plastered, balance when 

Is completed, thirty days after com- 
pletion of tho building ” : — Held : tho 
right of pltfs. to call for any one of tho 
tliroe payments was conditional upon 
tlie work, so far as completed up f,o t he 
period specified, being completed 
according to contract. — ^SI cDonald v. 
Simons (1910), 15 W. L. H. 218.— CAN. 

m. Whether claim to full per- 

formance bnrrcd.]— Upon a contract to 
be paid for by instalments : — Held : by 
payment in part dofts. were not barred 
from claiming full performance, Sc to 
the satisfaction, etc., os a condition 
preoedont, the contract being in con- 
sideration of porformauco. and ncc in 
consideration of the covenant to perf onu. 
— Ooatbwortii V. Toronto City 
(1860), 10 C. P. 73.— CAN. 

n. Right to reject for non- 

compliance wWi cemtradt .] — A contract 
for tho building of a yacht provided 
that the property in the yaohit was to 
pass on payment of the first instahnont 
of the price. Tho purchaser paid the 
first inst^meut. but two montlis after- 
w^s, after having oomplained on 
various occasions of tKe qnality of the 
work being done, rejected the boat as 
disoonfomi to contract: — Held: the 

S ropertv hod passed on payment of 
ie first instalment of the price, but 
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166. On entire satisfaction — ^BonA fide dissatis- 
faction.] — ^Pltla. sued for the balance of money 
alleged to be due on a contract for the renovation 
of a theatre. Defts. declined to pay this sum on 
the ground that it was retention money which, by 
the terms of the contract, they were not liable to 
pay imtil the work had been completed to thoir 
entire satisfaction, & that this had not been done. 
The jury found {ivter alia) that defts. were honestly 
& in good faith dissatisfied with the work, the 
effect of which was not exactly that aimed at, but 
differed as to whether the dissatisfaction was 
reasonable or not : — Held : a finding as to reason- 
ableness of dissatisfaction was not necesi^ry for 
defts., & defts. were entitled to be fastirlious, so 
long as they were honest. — Shoolbbed (James) & 
Co, V. Wyndham & Albbry (1908), Timeft, Dec. 1st. 

See, also, Cases in Part III., ante, 

167. Mode of — Bills of exchange — Lien of 
bill-holders.] — contract for the bulling of a ship 

rovided that the purchase-money was to be paid 
y instalments, partly in cash & partly by means 
of bills of exchange, to be paid & given at specified 
stages of the progress of the construction, the 
balance being paid on completion by a biU. The 
ship was from the time of paying or giving the 
first instalment to be the absolute property of the 


purchaser to the extent of his advances, subject 
nevertheless to the builder’s lien for any unpaid 
instalments. Any bills given diiring construction 
were to be retired by the purchaser at completion 
& transfer. As the construction of the ship went 
on, the vendor drew bills upon the purchaser, 
which he accepted, for the instiments of purchase- 
money. After those bills had been negotiated, but 
before any of them became due, the purchaser took 
proceedings for liquidation, including his liability 
on the bills among his debts, & his creditors passed 
a resolution to accept a composition. The bill- 
holders refused to accept tlie amount of com- 
position when tendered. ‘ The purchaser shortly 
after the resolution gave notice to the vendor to 
rescind the contract. Not long after this the 
vendor became bkpt., Sl the ship was completed 
by his trustee. The bill-holders having claimed 
a lien on the ship : — Held : tlie principle of 
PVaHng's Case was not applicable, & the bill- 
holders liad no lien on the sliip . — He Lindsay, 
Ex p, l^AMBTON (1875), 10 Oh. App. 406 ; 32 L. T- 
380 ; 23 W. R. 002 ; 2 Asp. M. L. C. 625, L. JJ. 

Rule in Warinrys Case generally, see Bank- 
ruptcy & Insolvency, Vol. V., pp. Ill el seq, 

168. Agreement to take shares in considera- 

tion of contract — Company wound up before 


subject to the condition that the com- 
pleted work should turn out to be 
conform to contract ; & the yacht had 
been rejected tirneously. — Nelson v. 
CHALMERS (W.) & Co„ Ltd. (1913). 50 
Sc. L. R. 364.— SCOT. 

o. Final inslalmerU — Claim to 

withhold delivery — Payment itUo c<nirt.] 
— Hkinbtein & Sons v. Poijsos Iron 
Works, Ltd. (1918), 15 O. W. N. 94.— 

CAN. 

p. Evidence of payment by 

builder .] — ^A term in a contract pro- 
vided that the last 25 per cent, of the 
contract price should bo payable on 
satisfactory evidence that all waKes & 
material had been paid for : — Ildd : 
pltf. failed as to this, deft, not having 
waived this tx5rm. — H unton e, Cole- 
man Co. (1907), 10 O. W. R. 610.— 
CAN. 

q. Failure to pay ** fair ” 

wayes.} — Pltfo. contracted to perform 
certain work for defts., Sc agreed to pay 
wages at rates fixed by a fair wage 
schedule ; defts. agreed to pay for the 
work from time to time the amounts 
certified to be due by their engineer : — 
Held : defts. could not keep back out 
of an instalment anything by reason 
of pltfs. failing to pay wages according 
to the fair wage schedule. — Kelly v. 
WiNNiPBO City (1908), 18 Man. L. R. 
269 ; 9 W. L. R. 310.— CAN. 

r. How calculated.] — contract 

for a lump sum provided for pay- 
ment by the owner to the contractor in 
instalments of all wages for labour Sc 
sums paid for materials upon produc- 
tion of certified accounts, etc., the 
total amount paid during the progress 
of the work not to exceed a sum equal 
to 80 per cent, of the amount of work 
done Sc materials furnished on the 
premises at the contract price : — 
Held: the owner was to make pay- 
ments for all work certified as actually 
done Sc materials as actually sunpUeu, 
provided that the total of such pay- 
ments did not exceed 80 per cent, of 
the total contract price. — Calgary 
Milung Co., Ltd. American 
Surety Co. of New York, [1919] 
3 W. W. R. 98 ; 48 D. L. R. 295.— 
CAN. 

s. Bight of 8 ei‘ 0 ff — Against 

damages far non-fulMment of corUract, }— 
Work was contracted to bo done for a 

{ >rice payable by instalments during 
ts progress. Sc at the sight of an archi- 
tect, who was appointed arbiter ia 


case of dispute between employer & 
contractors ; an instalment had been 
sent, for behoof of a contractor, to the 
architect, who returned it to the em- 
ployer, w'ith a request that he would 
send it direct to the contractor : — 
Held : the einjdoyer had no right to 
retain the instalment so sent in ex- 
tinction of a claim of damages for non- 
fulfillment of the work. — Field & 
Allan v. Gordon (1872), 11 Maeph. 
(Ct. of fcJess.) 132.-HSCOT. 

t. On entire salisfaeUon — Bcasotf 
able, satisfaction,] — In an action to 
recover payment for the construction 
of works, under a contract to execute 
them to the satisfaction of the em- 
ployer, pltf. is not entitled to a verdict, 
unless the jurj' are satisfied that deft., 
as a reasonable person, ought to have 
been satisfied with the way in which 
they wore executed. — Smith v. Sadler 
(1880), 6 V. L. H. 5.— AUS. 

a. Evidence of — Taking pos- 

session.] — 1'ho taking possession of a 
building elected on a man’s own land, 
& the using of It, is not of itself a 
suflflcient acceptance of an lacornplete 
or imperfect performance of a contiTict 
to erect the building so as to entitle 
the contractor to recover. — Broley r. 
Milts (1908), 7 W. L. U. 657.— CAN. 

b. -.]— Pltf. agreed to 
eivct a building ft»r deft, upon a lot 
owned by pltf. & the deft, alleged then) 
was a departure by pltf. from the 
pattern of the house as agreed upon for 
which he ciaimod compensation ; 
nevertheless he went into occupation : 
— Held : this was an acceptance ; it 
was not a case of an owner merely 
going upon bis owm laud, in wlxich case 
taking possession would not necessarily 
imply acceptance. — MacKissook & 
Thomas, Ltd. v. Blai'k (1912), 21 
W. L. R. 424 ; 2 W. W. R. 465.— CAN. 

0. .] — Held: the 

more taking possession under an 
habere would not per se have operated 
os such an acceptance of the houses as 
could render the employer liable to pay 
for work done.— Coiw;oran v, Ollis 
(1861), 13 Ir. Jur. 393.— IR. 

d. Accepting delegation 

of paynierU,] — Ho who accepts, in a 
\mtten document, certain delegations 
of payment, for work done for him 
which he declares is satisfactory, can- 
not afterwards refuse to pay on the 
grqimd that the work was ill -performed. 

Vf Austrian-Hungarian 


Society (1914), Q. R. 47 S. C. 364.— 

CAN. 

e. Payment of amount 

due,] — ^In the ciroumstanoos : — Heid : 
payment of the whole amomit due 
under the contract was not conclusive 
proof that tho w'ork had been done to 
the satisfaction of the owner. — Hopper 
c. Meyer, 11906] V. L. R. 235.— AUS. 

See, also, cases in I'art VIII., Sect. 3, 
sub-sect. 4, post. 

t. Employees right to withhold — 
UfUil completion — Cost of repairs.^ — A 
contractor bound himself to finish a 
building in the middle of tbe summer : 
without the owner’s fault, bo delivered 
only in Nov. : — Held : the owner, 
imder the order of the architect, who 
declaxvd that he could not receive the 
work on account of tho advanced 
season, had the right to ictain in his 
hands a sufficient sum to the following 
spring, when tho architect would be 
able to receive the work. 

In the spring the work required 
repairs before being accepted : — Held : 
the proprietor, after having notified 
the coiifractor, might have tho work 
done Sc deduct the cost from the amount 
he had kept as a guarantee. — Boismenu 
V. Cure kt Marguillers dk L’Leuvre 
KT FaBRIQUE DB la I’AROISSB dk ST. 
Cunkgonde (1888), M. L. K. 4 S. C. 
80.— CAN. 

g. Mode of — Butter manufactured 
in dairy plant.) — Pltf, contracted to 
erect a dairy plant upon deft.’s land, 
to bo paid for out of the proceeds of 
butt<)r produoed by deft.*s cows. By 
reason of a drought, there was nut 
sufficient feed to enable deft.^s cows 
to produce butter : — Held : notwith- 
standing the negativing of any agree- 
ment not embodied in the written con- 
tract, the languor of that contract 
properly construed imported a promise 
by deft, that she would produce suffi- 
cient butter for tho plant within a 
reasonable time, Sc evidence as to tbe 
oondltions existing at tbe date of the 
contract was admissible on this point. — 
Hart v, Macdonald (1910), 10 0. L. K. 
417,— AUS. 

b. Promissory notes of third 

THtriy — Whether accepted in saiisfaietian 
of claim. I—O rsini v, Bott (1917), 12 
O. W. N. 290.— CAN. 

k. Boad ioUs—C. S. V. C., 

c. 49, s. 32.J — Thornton v. Sandwich 
Street Plank Road Co. (1866), 25 
U. C. R, 591,— CAN. 
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Part V. 


oontract given — UabUltjr to .contribute.] — S. 

offered to take shares in a co. in consideration of 
his being secured a oontract for adding to & altering 
the co.’s premises. The directors passed a resolu- 
tion to give him the contract, & on the faith of such 
resolution he sent a formal application for shares 
without condition, & paid the deposit. Tlie shai*es 
wei'o allotted, & notice of the allotment was sent 
to S., & his name was entered on the register ; but 
the certificates were never delivered nor was S. 
required to pay any calls. The contract was never 
given to 8. on account of the winding-up of the 
CO. : — Held : there was a contract to take sha^s 
by S. only on condition of his obtaining the building 
contract, as that condition liad not been fulfilled 
by the co. nor waived by S., S.’s name must be 
removed from the list of contributories. — Re 
Aldboroitgh Hotel Co., Simpson’s Case (1809), 
4 Ch. App. 184; 39 L. J. Ch. 121 ; 17 W. R. 424, 
L. JJ, 

AnnotatUm : — Mentd. Re Tavarono Mining Co., Pritchard’s 

Cose (1873). 28 L. T. 625. 

See , generally . Companies. 

169. Appropriation of — Payments generally on 
account — Additional work.] — Pltf., a builder, 
covenanted by deed with defts., a corpn., to do 
certain specified work for £5,. 500, & that if their 
architects should require any alterations or 
additions in the progress of the works, the 
architects should give to pltf. written instmctions 
signed by them, & that he should not be considered 
as having authority for same without such written 
instructions. l)eft»s. covenanted to pay pltf. 
£.5,500 & the value of the additional work, if any. 
The declaration, after stating the deed, averi*ed 
that pltf. executed all the works to bo done for 
£5,500, that the architects required him to make 
certain additions by means of w^ritten instructions, 
signed, etc., that ho executed all the additional 
works, & that defts. took possession of all the 
works. Breach, non-payment of the £5,500, & 
of the sum due for the additions. Defts., after 
setting out the deed on oyer, pleaded to the 
£5,500, payment before action brought. Pay- 
ments had been made to pltf. to the amount of 
£0,300. The payments were made generally in 
respect of the work actually done, without dis- 
tinguisliing the one description from the other : — 
Held : the sums advanced by defts. were to be 
ti’eatod as sums paid on account of whatever 
amount pltf. might eventually be entitled to 
recover, viz., £5,500, & pltf. was not at libei’ty to 
apply HO much of the £0,300 as was necessary in 
satisfaction of what was due for the additional 
works, leaving the balance only to bo applied in 
part discharge of the £5,500, the doctrine of the 
creditor’s right of applying indefinite payments to 
whichever of two debts he might prefer, not 
applying. — liAMPRELLT;. Billkricay Union (1849), 

3 Kxch. 283 ; 18 L. J. Ex. 282 ; 12 D. T. O. S. 633 ; 
13 J. P. 236 ; 154 E. R. 860. 

Annotations .* — €onfd. Clarke v, Cuokfleld Union (1852), 


Ball c^. 81. Mentd. Dlggle v, London & BlaokwaU 
gy* Co. (I860), 19 L. J. Ex. 308; Finlay tf. Bristol db 
Exeter Co. (1852). 7 Exoh. 409 ; Lowe t?. L. & N. W. 
Ry. Co. (1852), 21 L. J. a B. 361 ; R. t?. Greene (1862), 
16 Jim 663 ; Pauling v. L. & N. W. Ry. Co. (1858), 1 


VJ.U.JU/, „ yj, jLi. l\, »vil i OUlOii'b T’. VVOOU 

Haifj Union Grdns. (1855). 10 Exch. 867 ; Russell e. Sa Da 
(1862), 13 C. B. N. S. 149 ; Thames Iron Works & 

Whip Blcte. Co. V. Royal Mail St-eam l^acket (k). (1862). 13 
; NicholBon V. Bradley Union Grdns. (1866), 

L5* Wimbledon L. B. (1878), 3 C. P. D. 

208 : Lawford v. Blllericay R. D. C., 11903) 1 K. B. 772. 

170. 1 — Three contracts.] — Pltf. having 

executed certain work for deft., who had paid for 
part of it, brought an action for an alleged oalanco 
amounting to £103 16«. Deft, had instructed pltf, 
to execute three separate building contracts. In 
round figures the first came to £350, the second to 
£76, & the third to £25. Deft, had drawn cheques, 
generally in respect of the work as it was done, 
amounting to £350 at various times prior to the 
date when the action was commenced, & contended 
that at that time payment under the second & 
third contracts, which together came to £103 10 j»., 
had not become due. Pltf, appropriated the whole 
of the £3.50 received on account of the three con- 
tracts generally to the paying off in full of the first 
contract, certain items of which were disputed : — 
Held : pltf. had acted wrongly in setting aside in 
payment of a disputed claim money paid to his 
account generally, & in then bringing his action 
for the payment of two subsequent contracts 
which deft, never denied that he would be at a 
future date liable to pay for in full. — Perkins v, 
Coombs (1896), 41 Sol. Jo. 81. 

See, further. Contract. 

171. Work illegally carried out.1 — Held : a per- 
.son who had carried out any building work with 
the knowledge that it constituted a breach of an 
order made under Defence of the Realm (Con- 
solidation) Regulations, 1911, reg. 8 E, by the 
Minister of Munitions, was not entitled to recover 
payment for such work from the building owner. — 
Buightman & Co. v, Tate, [1919] 1 K. B. 463 ; 88 
L. J. K. B. 921 ; 120 L. T. 512 ; 35 T. L. R. 209. 

Annotaiiona : — Mentd. Shutler v. Rolfe (192U), 36 T. L. R. 828 ; 

Whitham & Buttorworth v, Llndley (1920), 37 T. L. R. 76. 


For extras.] — See Part VI., Sect. 2, post. 

Of architect & engineer.] — See Part XVI., Sect. 3, 

post, 

172. Interest — No stipulation in contract.] — 

A contract between a r^way co. & a contractor 
provided that payments should be made monthly, 
os the works proceeded, on the certificates of the 
co.’s engineer. There was no stipulation in the 
contract in reference to the payment of interest to 
the contractor on any sums due, but not paid to 
him. The contractor made a demand in writing 
for a sum as the balance due to him, k claimed 
intei*e8t thereon. His accounts were disputed, but 
on a bill filed by him against the co., the result 
showed that he was entitled to a balance less than 


172 i. Interest — No stipulation in con- 
C^yUmstancos (see p. 365, ante) 
in which : — Held : pltfa. were entitled to 
recover the amount shown In the 
arohltect’B oertlhoate with intoreBt 
from the date of the certificate, at 
6 per cent. — Brown Construction 
Co. V, Bxnnatvne School District 
a)RPN. (1912), 21 W. L. R. 827 ; 5 
D. L. R. 623.— CAN. 

17211. 60 Viet. c. 24, 8. 175 

(N, B.).] — A contract provided for pay- 
ments to be made monthly as the work 
progressed according to the estimate 
of Cne engineer in charge. The work 
not completed for more than one year 
after the date for completion, but the 


delay woh not the fault of pltf. There 
was no stipulation hi the oontract in 
reference to the payment of interest on 
any sums due but not paid : — Held : 
pltf. was not entitled to interest, bis 
claim not being for a sum oortaiu pay- 
able by virtue of a written instrument 
at a time certain, within the meaning 
of B. 175 of 60 V. o. 24 (N.B.).— Mayes 
V . Connolly (1902), 35 N. B. II. 701. — 
CAN. 

172 liJ. Bxcept on amount 

certified by arcKUo(d,}—Held : as there 
was no provision in a building contract 
for the payment of interest except on 
the amoimt certified by the architect, 
interest could not be claimed at law 


where there had been no such cor- 
tiOcate . — He Ellisdon & Dasten 
(1917), N. Z. L. R. 209,— N.Z. 

I. How calculated.] — muni- 

cipality agreed to pay for works to 
be oonstruotod by promissorv notes 
payable in two years without interest, 
the notes to be delivered to the oon- 
traotor on the oompletion of the works 
6c to bear a date assumed to be the 
mean date of oompletion of the works 
as carriod on in detail. The amount of 
the notes represented the price of the 
tender with average interest added, k 
the municipality reserved the privilege 
of i«A.igtng payments upon the aooe]^- 
anoe of progressive estimates on the 
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one*haIf of the siun which he had claimed to be due 
from the co. ; — Held : the contractor was not 
entitled to interest either under the contract, there 
being no express stipulation on the part of the co. 
io pay any, or under Civil Procedure Act, 1833 
(c. 42), s. 28, the demand in writing for payment 


not being of a sum certain payable at a certain 
time. — H ill v. 8outh Staffordshire Ry. Co. 
(1874), L. R. 18 Eq. 164 ; 43 L. J. Ch. 666. 

AnTwtaUona : — FoUd. Ward r. Eyre (1880), 16 Ch. D. 130. 
Consd. L. O. & D. Ry. Co. r. S. B. Ry. Co., 11892) 
1 Ch. 120. Reid. Uoako v. Ross (1875), U L. J. C. P. 
315. 


Part VI. — Alterations, Additions and Omissions. 


Sectt. 1.— what are extras. 

173. Necessary works — Statutory requirements.] 

— Defts. being under contract with the owner 
supply & lit up an emigrant ship with everything 
comprised in the Emigrants Comi*s.’ schedule, to 
the entire satisfaction of the surveyor to such 
Comrs., pltfs. contracted with defts. to do part of 
such contract work, viz,t “to fit up the between 
decks of the ship for government emigrants, to 
provide all materials & labour, via?., all plumbers* 
& joiners’ work, for 16s. per statute ^ult, the 
whole to bo done to the satisfaction of the Emigra- 
tion Comrs.” Pltfs. erected many more berths in 
the veasel than she was measured to carry accord- 
ing to Passengers Act, 1852 (c. 119), & several of 
the bertlis had to be taken down, & some of them 
to be rebuilt & altered, by pltfs., by the order of 
the Comrs. By the like order other work, in the 
nature of ship’s fittings, was done by pltfs., such 
as making a ventilator, deck lights, & a school- 
master’s cabin, etc. : — Held : defts. were only 
liable to pay pltfs. at the rate of 15s. per statute 
adult for the number of berths with which the 
ship was allowed by the Comrs. to go to sea, & 
defts. were not responsible for any further sum in 
respect of the other work done by pltfs. under the 
order of the Comrs, — Dobson v. Hudson (1857), 
I C. B. N. S. 652 ; 26 L. J. C. P. 153 ; 28 L. T. O. S. 
270 ; 21 .T. P. 358 ; 3 Jur. N. S. 216 ; 5 W. K. 
308 ; 140 E. R. 269. 

174. Contract to build house — Flooring & 

flooring boards.] — Williams i\ Fitzmaurice, No. 
36, ante, 

176. Work In excess of quantities — 

Quantities part of contract.] — On a building con- 

works as completed from time to time, 
without interest or previous notice 
“ eu d6duisant les Int6r6t8 corapoa68 
au taux de six pour cent par an A. 

6choir apr^s l*6poquo des paicinonts ct 
lesquels 6talent oompria daiia le prix 
de aoumiaalon pour la totality doe deux 
ann^ea.*’ The mean date was aottlod 
as 1.5th Dec., 1899, &: the notes for the 
balance duo were delivered in 1900 : — 

Held : (1) no Interest should bo allowed 
prior to 15th Dec., 1899, on payments 
made before that date ; (2) the 

interest should bo calculated on the 
basis of the price actually mentioned 
In the contract. Sc upon the actual 
amount of the advance payments 
made. — V iixe de Maisonnruvk v. 

Banqub Provincialb (190.3), 33 

S. C. H. 418.— CAN. 

m. From date of final cer- 

iifit ^,] — In an action for balance of 
contract price Sc extra work Interest was 
allowed from the date of the final 
certificate. — P eters v, Qukbro Hab- 
BOUR (5ombs. (1891), 19 S. C. R. 685. — 

CAN. 

n. Right of action for — Whetf^er car- 
eluded by clause of reference A — Held : 
an action raised by a contractor against 
his employer for payment duo imder a 
building contract was not excluded by 
a clause of reference In the contract, In 
respect that it was not ck^r that the 


tract whereby additions alterations were not 
to avoid it, but to be allowed for at amounts to 
be named by the employer’s surveyor, the contract 
being made up of a tender framed on quantities 
calculated by the surveyor, & specifications re- 
ferred to them, & signed by the builder alone : — 
Held : the builder having completed the work de 
claimed payment under the contract, could not 
claim for work as excess of the “ quantities ” on 
which it was based, nor for any additions or 
alterations beyond the amount avowed by the 
surveyor. — C oker v. Young (1860), 2 F. & P. 98, 
N. P. 

176. ,] — ^Wliere a building con- 

tract provides that the work is to be done for a 
lump sura “ according to the plans, invitation to 
tender, specification & bills of quantities,” the 
quantities are to be regarded as defining the 
amount of work included in the price, & if the 
contractor is required, in order to complete the 
work, to do more work than is in the quantities, 
he is entitled to be paid thei*efor an addition to the 
contract sum. — P atman & Potheringham, Ltd. 
V, PiLDiTCH (1904), 2 Hudson’s B, C. 4th ed. 368. 

177, Quantities not part of contract.] 

— ^An architect entered into an undertaking with 
his cmploy")r that a house should be erected for a 
sum not exceeding iJl 5,000, including architect’s 
commission & all expenses, & engaged the services 
of a builder who, without being informed of the 
undertaking, gave an estimate based on quantities 
given liim by the architect, & entered into a con- 
tract with the employer for the completion of the 
work from the architect’s plans, & under his 
supeiintendence, for £13,690, with power for the 

bound to provide neccjssarv soil pipoH, 
ptockK, etc., noccHsary to fill all requlrt*- 
tnentH of city bye-laws. .The con- 
tra(;tor claimed for extras in conse- 
quence of having to supply six stocks 
in lion of three : — Held : the contract*or 
in doing such w'ork was uierelv doing 
what he agreed to do under the con- 
tract. — Elpobi) & Cornish v. Thomp- 
son (1912), 19 W. L. R. 809 ; 1 

W. W. R. 409 ; 1 D. L. R. 1 ; 5 
Sask. L. R. 96.— CAN. 

p. Contract to build honse-^Variations 
of specification — Raising height of wall 
— “ Finishing *' storeys A — Lawrence v, 
KmiN (1910), 14 W. L R. 337 ; 3 Sosk. 
L. R. i53.— CAN. 

I. Contract to build walls dr 
foundations — Building chimney — Beam 
fiUing.y—VMt. agreed orally to build 
the wadis Sc foundations of a house for 
deft.. Sc. no proper plans or sjpecifioa- 
tions were prepared. Pltf. claimed for 
extras in respect of an Inoroaso in the 
dimensions of the building, for building 
a chimney. Sc doing beam filling : — 
Held : pltf. could recover therefor. — 
IREDALB V. DREWBY (1912), 19 W. L. li. 
931 ; 4 D. L. R. 868.— CAN. 

t. Variations — Subsequent to contract A 
— Where alterations were mutually 
agreed upon, subsoquently to the oon- 
tract, the builder is entitled to claim for 


clause of reference gave the arbiter 
authority to give decree for payment of 
money. — ’’i’ouonu. Dumbarton Water 
Works Comrs. (1872), 11 Maeph. (Ct. 
of Bess.) 236.— SCOT. 

PART VI. SECT. 1. 

o. Necessary work — Contract to con- 
struct drain — AUeration of depth A — 
Depths required wore marked on the 
profiles forming part of a contract to 
ccnstruct a drain ; the engineer, under 
whoso personal direction the w’ork was 
l)eing done, discovered that the depths 
were Inaccurately given, & directed the 
drains to be deepened thereby occasion- 
ing to the builder considerable work 
iMjyond that provided for by the con- 
tract. Without the work the drain 
would have been useless. In an action 
against defts. to recover the value of 
such work : — Held : work that pltf. 
was bound to perfonn under the con- 
tract itself. — G reen w. Ohi-’ord Town- 
ship (1888), 16 A. R. 4.— CAN. 

p. Work included in con- 

tract A — ^Works contained in addenda 
to specifications before execution of 
the contract are not extras. — I) ia.mond 
V, McAnnany (1865), 15 C. P. 9.— CAN. 

q. Compliance. uHth bye- 

law A — Under the specifloations In a 
builmng oontract, the contractor was 
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architect to order extra works. On a suit by 
the builder claiming to be entitled to be paid by the 
employer for all quantities executed by him beyond 
those included in nis estimate, & for extra works : — 
Held : pltf . was entitled to an account for what 
was duo to him for any works executed by him 
under the architect’s direction not included in the 
contract, & for any works so executed under the 
contract the price for winch was not therein in- 
cluded, & for any variations made under the 
architect’s direction of works included in the 
contract. — K imbbhmyv. Dick (1871), L. R. 13 Eq. 
1 ; 41 L. J. Oh. 38 ; 26 L. T. 476 ; 20 W. R. 49. 

Annotations : — Mentd. Larivier© v. Morgran (1872), 26 L. T. 
S39 ; Bharpo v. San Paulo Ry. Co. (1872), 8 Ch. App. 
605, n. ; Panama & South Pacific Telegraph Co. v. India 
Rubber, Gutta Porcha & Telegraph Works Co. (1876), 10 
Oh. App. 520, n. ; Amos v. Home Bay Pavilion, Promenade 
& Pier Co. (1886), 54 L. T. 264. 

•.] — N. contracted to, con- 
struct a railway, including earthworks, for a lump 
sum. The contract provided that there were to 
be no extras, while the specification provided that 
no extras were to be paid for unless ordered in 
writing by the engineer at the time. The contract 
incorporated the speciftcation. A bill of quantities 
was supplied by the railway to the contractor, 
which contained a note to tliis effect ; “ These 
quantities are not guaranteed as correct, & are 
furnished merely for the convenience of con- 
tractors.” By clause 12 of the specification, ” the 
contractor was to satisfy himself of the nature of 
the soil, of the quantity of materials to be ex- 
cavated from the cuttings, of all probable con- 
tingencies, generally of all matters which could 
in any way influence the tender for the contract,” 
& lie was to take upon himself all the risk & 
responsibility of the duo & careful execution of 
(.he works. Clause 57 of the specification defined 
” earthworks ” as including ” all excavations, 
embankments, & levelling of every description, 
whatever the materials may be.” When the 
works were completed N. claimed t.wo items, 
(1) £30,000 for blasting rock in the excavations, 
dc (2) £6,000 for excavations which were in excess 
of the quantities supplied to him. The matter 
was referred to arbn., & the arbitrator made his 
award in the form of a special case, in which he 


stated that, as to the first claim, the contractor 
contended that the word ” earthworks ” meant soil 
which could be excavated without blasting. Sc did 
not include rock which could only bo excavated 
by that means, Sc that ” whatever the materials 
may be ” in clause 57 liad referf3nce to different 
kinds of soil as distinguished from rock, while 
the railway contended that the work in question 
was included in the term ” earih works.” As to 
the second point, the contractor contended that 
he was entitled under the contract to be paid for 
excess of (quantities in the work done over & above 
the quantities contained in the bills of quantities 
&; shown on the drawings ; the railway contended 
that the bills of quantities were not incorporated 
in the contract. Sc that the co. were not bound by 
them. The arbitrator asked the opinion of the 
ct. on the questions whether the contractor was 
entitled to be paid anything in respect of eitlier of 
liis items of claim. The arbitrator found, as a 
fact, as to the first item, (1) ” soil ” in an engineer- 
ing sense did not include ” i*ock ” which had to be 
blasted ; (2) the word ” soil ” in clause 12 was 
used in an engineering sense ; (3) the contractor 
had been put to expense by reason of the stuff in 
the cuttings not being “ soil ” but ” rock ” ; (4) the 
intention of the parties to the contract was that 
the stuff in the cuttings was ” soil ” in the ordinary 
sense of the term. As to the second item, he 
found (1) the tender was based on the bill of 
quantities ; (2) the parties to the contract intended 
the quantities of work to be done thereunder to 
be the quantities shown in the bills of quantities 
& the drawings ; (3) the contractor had done a 
large amount of work in excess of the quantities 
stated in the bill of quantities Sc drawings : — Held : 
the contractor was not entitled to be paid under 
the contract anything in respect of the two items 
of claim. — Re Nuttalt. Sc Lynton & Barnstaple 
Ry. Co. (1899), 2 Hudson’s B. C. 4th ed. 279, C. A. 

179. Quantities grossly erroneous.] 

— A builder is bound by his special contract, 
however improvidontly entered into, & he cannot, 
in the absence of fraud or waiver, sue for extra 
work on the ground that the quantities arc grossly 
erroneous & misled him. — Sherren v, Harrison 
(1860), 2 Hudson’s B. C. 4th ed. 5, N. P. 


thorn 08 extras. — R eid v, McDonald 
(1906), 1 K. L. R. 171.— CAN. 

n, .] — Pltf. did work for 

deftJ4. under a contract. Thoro was 
a dlHputo OH to an itA^m for {grading, 
which inoliidod covering: the roads with 
ciuderB, watering: & roLliug. 'riie 
grading was done & tho onginoor’s 
final oertlflcato was issued. This 
action was begun to recover an amount 
for extras : this item was not. provided 
for by the contract, but was ordered 
by tho euglnoer 8c the building com- 
nutteo some time after tho execution 
of the contract ; — Held : tho terms of 
tho contract as to payment, measure - 
inout & engineer’s oertlflcato did not 
apply to this item ; & upon tho ovl- 
donoe the extra work was allowed for. — 
Ross V. Reqina Agricultural & 
Industrial Exhibition Assocn. 
(1911), 19 W. L. R. 53.— CAN. 

b, . . — Agreed to at signing con- 
tracts] — Variations orally agreed to at 
signing tho contract are not extras but 
part m the work which the contractor 
undertook. — He Kllisdon & Baston 
(1917), N. Z. L. R. 209.— N.Z. 

0 . Work rendered more expensive — 
By errors in plan.]— Tho work <Jon- 
tracted for. Included the erection of a 
solid concrete pier to be sunk to the 
solid rock. The plan showed the rook 
at a depth of 16 ft., but In fact the 
rook was at a considerably lower depth. 


The increased depth not only addetl 
to tho expense of tho work but also 
greatly inoroased its difficulty. Tho 
plan did nut mislead the contractor 
as he contracted without reference 
thereto : — Held : the contractor could 
not recover for extras. — A muri County 
Councils. Thomas (1891), 9 N. Z. L. U. 
604 ; 10 N. Z. L. R. 430.— N.Z. 

d. By misrepresentation as to 

?\iality of work to be done.] — A oon- 
ractor led into error by verbal mis- 
representations as to the quality of 
work expected to be done upon his 
contract, was held entitled to recover 
the increased price of oompleting the 
works “ oooordlng to speclfloations.” — 
Ross V. Barry (1891), 19 S. C. R. 360. 
—CAN. 

0 . By delay of oxoner.] — It 

was agreed that tho contractor would 
be put in possession of the premises 8c 
bo furnished with linos & levels by a 
fixed date. Extra work was entaflod 
by reason of the employer’s delay in 
furnishing lines 8c levels : — Held : the 
ooutraotor was entitled to recover for 
the extra work. — ^Munro v. Wkstvillr 
Town (1903), 36 N. S. R. 313.— CAN. 

!, Remediable by con- 

tractor.] — Pltf. oonstruoted a sewage 
disposal plant for deft., under a \vrltten 
agreement, 8c claimed sums as due to 
him by virtue Uioreof or arising out 


of it. Pltf. said he agreed to do the 
work for summer prices, 8c complained 
that he was obliged to do tho work in 
winter, because deft, delayed to fur- 
nish him grades & levels, which were 
to be given by deft. : — Held : pltf. 
could not recover, for he might have 
employed an engineer to give him the 
grrades Sc levels, 8c charged tho expense 
to deft. — Mandkrs v. Moose Jaw 
Orry (1914), 28 W. L. R. 821.— CAN. 

g. Transport of material.] — A party 
agreed to execute work to conform to 
specification drawn for oxocutiou of 
the work by an engineer : — Held : ho 
had no olaira for extra work, in brintring 
materials from a distamoe, notwith- 
standing that ho alleged that this was 
caused by an error in the speclfloatlon. 
— Wkathkrstone V.' Robert..^on 
(1852), 1 8tu. M. & P. 333.-— SCOT. 

h. .1 — Parties contracted by 

way of tender 8c acceptance for the 
erection of buildings upon the mutnal 
understanding that the materials for 
such work were to be transported by 
water, which was found to be im- 
possible, 8c the material was transported 
in another way. On the foots 8c 
the tenns of the aoceptauce : — Held : the 
ooutraotor was entitled to recover the 
additional expense occasioned by It. — 
ALLISON t*. Greater Winnipeg Water 
District (1916), 34 W. L. R. 494 ; 10 
W. W. R. 673.— CAN. 
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Sect. 1 . — MVhat are extras* Sect* 2 : Sub-sects* 


Bills of quantities generally, see Part XVII., 
Sect. 1, post* 

180. Included in certificate as extras — 

Certificate conclusive.] — Goodyear v , Weymouth 
& Mblcombe Begis Corpn., No. 109, post* 

Effect & conolusiveness of certificate generally, 
see Part III,, Sect. 3, sub-sect. 2, atiie ; Sect. 2, 
sub-sect. 4, post* 

Proof — Necessity for production of con- 
tract.] — See Nos. 186, 187, post. 

Sect. 2.-~L1ABI1JTY TO PAY FOR ALTERATIONS 

AND ADDITIONS. 

Sub-sect. 1. — In Genbrat.. 

181. Contract with corporation — No fresh con- 
tract under seal for extras.] — Defts., an incor- 
porated CO., entered into a contract under seal 
with A., for the execution of certain works accord- 
ing to the terms of a specification annexed, which 
also contained provisions for extra work. A. 
entered upon the work under the superintendence 
of the CO. *8 engineer, & also tmder such super- 
intendence, & with the approbation of the engineer, 
executed certain extra works, which could not be 
considered as coming within the contract under 
seal. A. afterwards made a claim upon the co. 
to a much larger amount than that specified by 
the contract, & the directors paid him a large sum, 
generally on account : — Held : as there was not 
any evidence that the co. had contracted for the 
extra work imder seal, or that they had entered 
into a contract for same under the terms of their 
special Act, or of any general Act authoiising 
same, they were not liable to A. for the extra 
work so performed by him. — Homersham v, 
Wolverhampton Waterworks Co. (1851), 6 
Exch. 137 ; 6 By. & Can. Cas, 790 ; 20 L. .T. Ex. 
193 ; 166 E. B. 486. 

Annotations: — Distd. Lowe v. L. & N. W. Ry. Co. (1852), 

21 L. J. Q. B. 361. B^d. Clarke v, Cuokfleld Union Qrdnn. 

(1852), 21 L. J. Q. B. 340 ; Bmith v. Hull Glass Co. (1852), 

11 0. B. 897 ; Henderson Vn Australian Steam Navigation 

Co. (1855), 25 L. T. O. S. 234. Mentd. Paulhig v. 

L. & N. W. Ry. Co. (1853), 8 Exch. 867 ; lie Soa, Fire Sc 

Life Assce., A'r p. Oreenv\rood (1854), 2 W. R. 322 : lie 

County Palatine Loan Sc Discount Co., CartmelPs Case 

(1874), 31 L. T. 52. 

182. .] — On a contract by a board of 

health to employ pltf., an engineer, about certain 
works, & pay lum £500 during two years, he under- 
taking to do his best to complete the works within 
that period : — Held : they were not liable for any 
extra work not contracted for by deed. — Butledgb 
V. Farnham Tx)cal Board op Health (1861), 
2 F. & F. 406, N. P. 

183. .] — ^A builder had entered into a 

contract with a burial board under the seal of the 
board for the execution of certain repairs to the 
buildings at the boaid’s cemetery ; the repairs 
to be done & the terms upon which they were to 


be done were specified in the contract. Further 
re]pairs were necessary, & were executed by the 
bimder at the instance of the board’s surveyor, & 
approved by him when done : — Held : the builder 
was not entitled to recover in respect of these 
further repairs, there being no contract under seal 
as to them. — Htevbns v* Hounslow Burial 
Board (1889), 61 L. T. 839 ; 64 J. P. 309 ; 88 
W. B. 236, D. 0. 

184. .] — By a contract under seal a 

contractor undertook to execute works for a corpn. 
at a fixed price. He alleged that the work had 
been so essentially varied under the orders of the 
corpn. ’s engineer that he was entitled to disregard 
the fixed price, & claim payment on the basis of 
the cost of the work, either under an implied new 
contract, or on the ground that the whole work 
was “ extra work ” executed in accordance with 
the contract: — Held: (1) on the evidence there 
had been no essential variation justifying such a 
contention ; (2) even if there had been such a 
variation he was not entitled to claim quantum 
meruit upon the basis of an implied new contract, 
because there was no contract under seal as 
required by Public Health Act, 1876 (c. 56), 
s. 174. — Bell v* Bridlington Corpn. (1908), 72 
J. P. 463. 

185. No discharge by deed from stipulations 

In contract.] — A declararion set out articles executed 
under tlie seals of pltfs. & defts. respectivelv by 
which it was agi*eed that pltfs. should build & 
complete fit for sea for defts. two steam-vessels 
for a cerl^in stipulated sum each, “ such sum to 
be in full & entire satisfaction & payment for each 
such vessel, with all her appai*atus & conveniences, 
without any other extra or additional chai'ge, 
expense, or demand whatsoever ” ; & it was pro- 
vided that, “ if at any time during tlio building &. 
completing of the vessels, any alteration or altera- 
tions whatsoever in the building, construction, or 
fitting of either of the vessels, or of her apparatus 
or conveniences, should be directed to be m^e by 
the surveyor or other pei*son lawfully acting in 
that behalf on the part of defts., such alteration 
or alterations should not he made by pltfs. unless 
on the authority of a letter signed by the secretary 
of defts., stating that the ct. of directors had 
directed such alterations to be made, & specifying 
the precise amount which defts. would allow for 
samti,” that no such alteration should in any 
other I'espect affect the provisions of the contract. 
The declaration then went on to allege that, during 
the progress of the works, defts. reqmred divers 
alterations to be made in the building & con- 
struction of the vessels, & also divers extra works 
beyond those specified in the agreement & the 
specification & drawings thereto annexed, which 
could not be reasonably inferi’ed therefrom as 
necessary ; that pltfs. did accordingly make all 
the alterations so required as aforesaid to be 
made, & did all the extra works so ordered by defts. 
as aforesaid, & that defts. discharged them from 
the stipulation in the agreement that such altera- 


PART VI. SECT. 2, SUB-SECT. 1. 

k. No provision for extras,) — A 
builder cannot chanre for extras with- 
out an agreement between himself Sc 
his employer lor extras. — Brink v. 
SHKABim (t906), 2 E. L. R. 44.--CAN. 

l. .] — Extras, to a building 

contract, containing no provision for 
extras, constitute a cause of action 
apart from the contract itself. Sc may 
be separately sued upon. — Warnkr v, 
Wrioht (1908), E. D. C. 14.— S. AF. 

m. Provision for aUerationa — Valu- 
ation bp fxrchUect.] — It was stipu- 


lated that alterations or additions 
should be valued by the arohitoot, Sc 
the costs added to, or deducted from, 
the contract price ; — Held : not an 
undertaking that the archlteot should 
value the alterations Sc additions when 
executed. — D uncan v* Shriqley 
(1870), 1 V. R. (Law) 130.— AUS. 

n. Substantial change not 

authorised ,] — A clause providing that 
the contractor shall, when authorised 
by the employer Sc the architect, vary 
by way of extra or omission from the 
drawings or specifications, does not 
authorise the employer substantially 


to change the character of work con- 
tracted for. — R amsay v. Board op 
School Trustkks (1915), 32 W. L. R. 
77 ; 21 B. C. R. 689.— CAN. 

0 . Set-off from claim to exiras — 
Of aUeralxons lessening contract prjbe — 
^ damages for delay in completion — 
Pleodina.]— M cGinnis v, Yorkville 
Village (1861), 21 U. C. R. 163.— CAN. 

p. Of costa of completion — d* 

of amount paid.] — ^In on a^lon by a 
contractor for work done for deft. : — 
Held : pltf. was entitled to the contract 
price, & to payment for extra work, 
less the amount he had received Sc the 
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Part VI.— Alterations, Additions and Omissions. 


tions should not be so made unless on the authority See^ further. Contract ; Evidenob. 

of a letter si^ed by the secretary of defts., stating 188, Contract under seal — Adlowanoe for devia- 

that the directors had directed such alterations to tions — Additional work ordered — Form of action*] — 

be made, & specifying the precise amount which By articles of agreement under seal, pltf. agreed 

defts. would allow for same. Averment, that the to build certain houses for deft., at a certain sum, 

alterations amounted to a certain sum, & that according to a specihcation, & it was declared 

defts. refused to pay. Plea, that thei*e was no that any deviation from the specification should 

contract between pltfs. deft^. relating to the not invalidate the contract, but an allowance 


alterations other than the deed in the declaration 
mentioned, & that the alleged discharge was not 
a discharge by deed. Beplication, on equitable 
grounds, that, after the maldng of the deed in the 
plea mentioned, defts. by parol, & without any 
letter signed by their secretary according to the 
stipulations of the agreement, required & authorised 
pltfs. to make the iterations, etc., & pltfs., at the 
request & by the authority of defts. made the 
alterations, & defts. afterwards took the vessels, 
& received & enjoyed, & still kept & enjoyed the 
benefit of the alterations so made by pltfs., & that, 
by reason of the promises, pltfs. were in equity 
discharged by defts. from the stipulations in the 
di^claration mentioned, & that defts. ought not in 
equity to be allowed to set up the want of a dis- 
charge of the stipulations by deed in bar of pltfs.’ 
claim for the cost of the*, alterations : — Held : the 
replication was bad, inasmuch as it contradicted 
<-he declaration, & showed that pltfs.’ right, if 
any, was only an equitable one. — Thames Ihon 
Works & Shipbuilding Co. y. Royal Mail 
Htkam-Packet Co. (1801), 10 C. B. N. 8. 358; 
31 L. .1. C. P. 109 ; 8 Jur. N. S. 100 ; 9 W. R. 942 ; 
113 K. R. 142. 

Annotaiion : — Reid. UiiHsell u. 8a Da Baudoiiu (1802), 13 

O. B. N. 8. 149. 

Sec, further, Contract ; Corporations. 

186. Written contract — Production at trial — To 
prove what were extras.] — Where an action was 
brought by a builder for the amount of extra work 
done, there having been a written contract between 
tlie parties :—Ueld : pltf. ought to have produced 
the wiitten contract* at the trial, in order that it 
might appear what was within the contract & 
wliat not, but as the objection was not taken by 
deft, at tile trial, tlie verdict for deft, should be 
set aside & a new trial ordered, but without costs. — 
.ioNJCs V, Howell (1835), 4 Dowl. 17fi. 

187. Declaration of deceased 

contractor.] — In an action by an exor. for work 
done by testator, it appeared that the claim was 
for extras & alterations in a machine wliich had 
been made by testator for deft, under a written 
contract which was not produced. The contract 
price of the macldne had been paid, &, in order to 
show that deft, had assented to the alterations, 
evidence was ottered, &; received, of a declaration 
by dec(*ased that deft, had paid liim £20 on 
accoimt : — Semble : this declaration was pi'operly 
received, os being aii admission against the interest 
of the party making it. — E die y. Kingsfoih) 
(1854), 14 C. B. 769; 23 L. .F. C. P. 123; 139 
E. R. 311 ; now. Ed YE y. Kingspord, 2 C. L. R. 

832. 


should be made accordingly : — Held : an action 
of asaumpeit could not be maintained for certain 
additional work ^ materials, found at deft.’s 
request in the course of the building, as they were 
included in the term “ deviation,” & deft, was 
liable only in an action of covenant. — Steel v, 
Thoughton (1827), 5 L. J. O. S. K. B. 260. 


Sub-sect. 2. — When Employer is not liable. 

189. Employer assenting to alterations — With- 
out knowing of Increased expenditure involved.] — 

Where work is undertaken on contract at a given 
price, the employer is not liable to any greater 
amount by consenting to alterations from the 
original plan, unless he is either expressly informed, 
or must necessarily, from the nature of the work, 
be aware, that tlie alterations will increase the 
expense. — Lovelock v. Kino (1831 ), I Mood. & R. 
60 ; fiubsectueni proceedings 9 L. J . O. 8. K. B. 179, 
N. P. 

Annotation : — -Refd. Thatuos Ironworks 8c Shipbuilding Co. 

V. Royal Moil Htoam-Packet Co. (1861), 13 C. B. N. 8. 358. 

190. .] — In an action by a builder 

for extras, it appearing that deft, had agreed to 
some supposed alterations, but not that she 
understood that they were so, or that they would 
involve extra expense, the contrad* providing 
that the works should be completed to the satis- 
faction of deft, or her surveyor, & no expressed 
satisfaction with the completion of the contract 
being proved, pltf. was nonsuited. It is peculiarly 
important with respect to such additions to the 
cont*ract price, that the employer should be satisfied 
that they are in respect to matters not included in 
the specification.- -.1 OHNSON y. Weston (1859), 

1 P. & P. 693, N. P. 

191. Extra work performed after contract 
determined.] — ^By a contract entered into with 
a local board of health for repairs to be done to a 
town hall, it was provided that if the contractor 
should from bkpey., insolvency or any cause 
whatever, be prevented or delayed in proceeding 
with the works according to the presents, or (diould 
not pix)cood therein to the entire satisfaction of 
the architect or surveyor of the board, it should be 
lawful for the local board, after seven days’ previous 
notice signed by their clerk or surveyor of their 
intention so to do, to employ any other builder, 
workman, or other pei*son, by contract, measure, 
& value, day work or otherwise, to proceed with 
the works, to complete same, & that on the 
expiration of the notice the presents should, at 
the option of the board, become void as to the 


coat to deft, of completing the work. — 
Smith v. Glines (1907), 5 W. L. R. 

CAN, 

q. Statements as to cjctras — Oon* 
trtictor Jailing to deliver. }- — Extraa, 
although ordered by the architect, 
catmot be recovered for if not included 
in the atatement as to extreis c.alled 
for by the oontract. — S mith v, Gordon 
(1880), 30 C. P. 563.~-CAN. 

r. .1 — A oontract pro- 

vided that the value of extra work 
should be Hubmittod every month to 
the architect ; — Held : non-oompliatioo 
with provision did not disentitlo th© 


contractor to recover tho value. — i 
Albkhta Building Co. v. Calgary 
City (1911), 16 W. L. 11. 443.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

, 189 i. Employer assenting to allera- 
lions — Wiikout knowing of increased 
expenditure involved .} — Before a builder 
can recover tho price of extras not 
specially contract^ for ho must prove 
not only that the extras were executed 
to the knowledge of the building owner 
but also that the latter consented to 
such extras being executed &. knew, 
or must be held to liavo known, tliat 


additional expense' would be incurred 
thereby. — D e Water v. Muller 
(1912), T. P. D. 821.— S. AF. 

a. Extra ioork rwi in^rsed on 
contraxir^Indorsement condition we- 
cedent.] — A oontract provided thab if 
any change in the plans were desired, 
their value should be agreed upon 8c 
indorsed on tho oontract, othorwise no 
allowance should he made lor the 
change *. — Held : the hnilder could not 
recover for extra work, heoauae its 
value had not been agreed upon & 
indorsed on the contract. — F lood t>. 
MoKRiSET (1880), 20 N. B. R. 5. — 
CAR. 
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Sect. 2.—LidbilUy to pay for aUeraiiona and addUiona: 

contractor, but without prejudice to any right of 
action in the parties of the second part which the 
contractor might bo subject to for any involuntary 
neglect in not proceeding vdth the works pursuant 
to the contract, & the amount then already 
paid to the contractor by the local board should 
be considered to be the full value of the works 
executed by him up to the time when such notice 
should have expired, & no further claim whatever 
should be made by the contractor under the 
presents for contract works or additional works 
which might be done by him up to that time, & 
the materials, whether prepared or unprepared, 
which might be at that time on the premises 
should become the property of the local board, 
without any further payment for same : — Held : 
the contractor was not entitled to claim in respect 
of extra work after the contract had been deter- 
mined by the board by notice under the contract, 
in consequence of the dissatisfaction of their 
surveyor. — Wilkinson v. Lowndes (1800), 24 
J. P. 487. 

192. Extra work caused by employer exer- 
cising statutory powers.] — ^An Act of Parliament 
empowered a corpn. to scour an inland harbour, 
& they did so by taking up the mud in barges, & 
letting it out at the mouth of the harbour, so as 
to be carried down the river. They employed 
pltfs. to excavate & remove certain estimated 
quantities of earth, etc., down the river, at certain 
prices, the contract, not noticing the scouring 
rocess, providing only for extra work ordered 
y their engineer in writing. In consequence of 
the cleansing process, which was continued while 
pltfs. were engaged in their work, the quantity of 
soil they had to remove was vastly increased by 
great deposits of mud. They applied for & were 
refused any additional remuneration, &, after 
their work was completed, sued the corpn. for 
compensation, but their case, as stated at the trial, 
did not show that the mode of cleansing adopted by 
the corpn. was unusual or unreasonable, &, on the 
contrary, it appeared rather to be a proper mode 
of carding out the powers of the Act ; — Held : 
as it did not appear that the process was unlawful 
or wrongful, it was no cause of action, & a nonsuit 
upheld. — Riony v, Bristol Corpn. (1860), 29 
L. J. Ex. 359 ; 25 J. P. 72. 

193. Extra work not valued as stipulated — 
Valuation condition precedent to right to sue.] — 
A contract for building a steam-vessel contained a 
provision that the en^neer for the time being 
sliould have power to direct additions, deductions, 
alterations, &; deviations, to & from the contract 


work, that the value of all such '* additions, 
deductions, alterations, & deviations, should be 
ascertained, & added to or deducted from the 
amount of the contract price.” In an action 
brought in respect of certain extra works : — Held : 
the ascertainment of the value of the extra works 
was a condition precedent to the right of pltfs. 
to sue in respect of them. — Westwood v. Secre- 
tary OP State for India in Council (1863), 1 
New Rep. 262 ; 7 L. T. 736 ; 11 W. R. 261. 

Annotations: — Diiltd. Jones v. St. John's College, Oxford 

m L. H. 6 Q. B. 115 ; Tew v. NewboId-on-Avon 
District School Board (1884), Cab. 8c £1. 200. 
Raid. StadhaM v. Leo (1863), 3 B. & S. 364 ; Roberts e. 
Bury Comrs. (1870), L. R. 5 C. P. 310 ; Dodd v. Churton, 
fl897] 1 Q. B. 562. 

194. Contract under seal — Verbal promise.] — 

The engineer of a railway co. prepared a specifi- 
cation of the works on a proposed railway, & certain 
contractors fixed prices to the several items in the 
specification, & offered to construct the railway 
for the sum total of the prices affixed to the items. 
A contract under seal was thereupon made between 
the contractors & the co., by which the contractors 
agreed to construct & deliver the railway at a sum 
equal to the sum total above mentioned : — Held : 
the contractors could not, on mere verbal promises 
by the engineer, maintain against the co. a claim 
to be paid sums beyond the siuns specified in the 
contract under seal. — Sharpe v. San Paulo Ry. 
Co. (1873), 8 Ch. App. 597 ; 29 L. T. 9, L.J.!. 

Anndaiions : — Refd. lie Ford & BeruroRO U902), 18 T. L. R. 
443 ; He Nott & Cardifl Corpn., ri018] 2 K. B. 146. Mentd. 
Re HohonzoUem Act. fur Locomotivbaii 8c City of London 
Contract Corpn. (1886), 54 L. T. 596 ; Meldrum r. .Scorer 
(1887), 66 L. T. 471. 

195. Work voluntarily done — Better materials 
employed than stipulated for.] — Where pltfs. con- 
tracted with the agent of an absent sliipowner Id 
effect certain specified repairs, all confined to 
damage by stranding, & instead of doing the work 
as stipulated alleged that they had, on the agent's 
authority, done the equivalent thereto or better, 
& in the same contract stipulated that they should 
be paid for repairs due to deterioration at scheduled 
price.s stated by them: — Held: (1) it appearing 
that the agent's authority to their knowledge was 
limited to the specified repairs, they could not 
rcicover on the contract, which was an entire one, 
in its entirety had never been performed ; (2) 
the shipowner having taken the ship as repairt?d 
& sold it, did not thereby ratify the contract. — 
Forman & Co. Proprietary r. Tins Iaddesdai^, 
tl900] A. C. 190 ; 69 L. .1. P. 0. 44 ; 82 I.. T. 331 ; 

9 Asp. M. L. (;. 45, P. C. 

Anmdaiion : — Distd. Dakin v. Loc, (19161 1 K. B. 566. 

Corporation — No fresh contract for extras under 
seal.] — See Nos. 181-184, anfe. 


".I—Pltf. contracted to 
erect a building for defts., the con- 
tract providing that no extras would 
be allowed unless their value was 
agreed upon 8c indorsed on the con- 
tract. On the instructions of the 
owner’s agent, pltf. made alterations 
& additions, but no indorsement was 
made on the contract : — Held : such 
indorsement was a condition precedent 
to pltf. ’s right to recover. — M cKi.vnon 
tj. PAB8T Brewing Co. (1900), 8 B. 0. R. 
205.— CAN. 

196 i. Works voluntarily done — More 
expensive charatier than dipulated for.] 
— A builder having given a written offer 
for building a ** comer ” house, specify- 
ing the items of his chaiye, but not 
mentioning any additional charge for 
circular work ; built the house, tho 
comer of wnloh was rounded off, 
pithout stating that he expected a 
higher rate for such work : — Held : not 
entitled t-o double chmge, on the 


ground that when he saw tho plans he 
ought not to have started building if 
he proposed to charge more than in 
the original estimate. — ^Soott i\ Hat- 
ton (1827), 0 Sh. (Ct. of Sess.) 233.— 
SCOT. 


0 . 


Not within the contem 


plation of the contract. }—Held : if th( 
extra work suod for was not within lh< 
contemplation of tho contract, the con 
tractor was entitled to refuse to do it 
unless under a new contract, bui 
having gone on without objection, h( 
was precluded from claiming in respoci 
of a resulting loss. — S lowky v. Loddei 
( 1901), 20 ]>f. Z. L. R. 321.— N.Z. 


d. Where statement of extras fur- 
nUf^di^dt amount paid — Estoppel ] — 
Pltf. furnished a statement of extras, 
8c was paid in accordance therewith : — 
Held : pltf. was precluded from Insist- 
ing upon any claim for extras beyond 
what were set out in that statement. — 


Lawrence v. Kern (1910), 14 W. L. R. 
337 ; 3 Hask. L. R. 263.— CAN. 

e. Waiver — By provision in con- 
tract.] — A contract provlde<l that tho 
contractor should not be entitled, by 
reason of any change, made in the 
works, plans or speolflcations or by 
reason of the exercise of any power 
vested In the engineer to claim any 
sum for extra work : — Held : the con- 
tractor had, by tho contract, waived 
all claim for payment tor any such 
work. — ^JONBS V. R. (1877), 7 S. C. R. 
570.— CAN. 

f. Non-compliance with condition as 
to extras.] — Curi.ey v. New Toronto 
(1915), 8 O. W. N. 274.— CAN. 

g. 8. P. Gilbert Brothers Kn- 
OINEKRING Co., LTD. V. R. (1918), 17 
Exch. C. R. 141; 40 D. L. R. 723; 
aJOrd., 67 S. C. R. 611.— CAN. 
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Part VI.— Alterations, Additions and Omissions. 


Sub-sect. 3. — Extbas ordebed by Architect. 

196. Authority of architect to order devia- 
tions — ^Must be shown by contractor seeking to 
recover.] — ^An obligor, who binds himself to 
perform certain works according to a specification 
& other detailed Sc working drawings, to be 
furnished during the progress of the works, with 
power for the obligee by his surveyor to direct 
additions or omissions, must, in a plea of per- 
formance, qtwad such parts in which no orders 
were given by the surveyor to vary & deviate 
from the origi^ plan, show an authority in the 
surveyor to give such directions, or aver that the 
deviation or variation was an omission or addition. 
— R. V. Peto (1826), 1 y. & J. 37 ; 148 E. R. 677. 
Annotation : — Mentd. Lord Advocate v. Dunglos (1842), 9 

Cl. & Fin. 178. 

197. .] — AhsuwpsH on an agreement 

to build a house according to certain drawings, 
plans, & specifications, & to the satisfaction of 
pltf., & with the best materials, alleging as breaches 
that deft, did not build the house to the satisfaction 
of pltf., & that ho did not perform the work with 
the best materials. Plea that deft, deviated 
from the dra\^ings by the direction of pltf.’s 
architect : — Held : the plea was bad, the ai’cfiitoct 
not being shown to be pltf.’s agent to bind him 
by any deviation from the drawings. — O oopeu v. 
Lanodon (1841), 9 M. & W. 00 ; 1 Dowl. N. 8. 392 ; 
11 L. .1. Ex. 222; 152 E. R. 27 ; affd, (1842), 10 
M. & W. 786, Ex. Ch. 

Annotaiimia : -lILvtiiS. PoarHori v. Archbold (1843), 11 

M. & W. 477 ; Waddle v. Dowtunan (i844), 12 M. & W. 

562 ; Muir i\ J^arrott (1845), 4 L. T. O. S. 290 ; Htone- 

hovvor V, Farrar (1845), 6 Q. R. 730 ; He Smith v. Reece, 

He Reece v. Smith (1850), 14 Jur. 483 ; Humphreys r. 

I’eaice (1852), 7 Kxch. 696. 

198 . Question of fact.] — Where, in the 

pi*ogross of building work done under a contract, 
some process more expensive than contracted for 
was ordered by the archit(*ct, with the knowledge 
of the employer, & tlie builder’s sub-contractor 
was told it was to be paid extra for : — Held : there 
was evidence of a contract to pay him extra for it, 
«fc of autliority in the arcliitect to make such a 


contract with him. — W ai^lis v, Robinson (1862), 
3 P. & P. 307, N. P. 


SuB-SECJT. 4 . — Effect op Final and Conclusive 

Certificate. 

199. When certificate binding — Contract making 
decision of certifier final as to extras — Right of 
employer to question whether extras done or 
ordered in manner prescribed.] — Defts. engaged 
pltfs. to build a market-house, & the contract & 
conditions stipulated that no deviations in the way 
of extras or omissions should be made without the 
written authority of defts.’ architect, & that they 
should be priced at the contract prices, that no 
claim should be made for extra or additional work 
without the production of the written order of the 
architect, signed when the instructions for them 
were given, that certain proportionate payments 
should be made from time to time, on the certificate 
of the architect that the sura claimed was a proper 
one, the architect’s opinion to be final as to the 
value, that if any dispute should arise as to 
the meaning of the specifications or contract, the 
architect was to define the meaning, Sc that his 
decision as .to the nature, quality & quantity of 
the works executed or to be executed should be 
final, Sc also his decision as regards the value of 
the extras Sc additioas, which was to be regulated 
by the contract price. The architect gave a certi- 
ficate that a certain sum, which included extras 
Sc additions, was proper to be paid ; — Held: (1) 
neither party could raise the question of whether 
or not there was a sufficient order in writing ; 
(2) a pump, drains, etc., though separately ordered, 
came within the mcaninij of works connected willi 
the contract, & the architect’s decision as to their 
value was final. — G oodyear v. Weymouth & 
MEI..COMRE Regis Corpn. (1865), Har. Sc Ruth. 
67 ; 35 L. J. C. P. 12. 

Annotations : — Expld. St Apld. Laidlaw v. HaHtiiUfs Pier 

Co. (1874). 2 Hmlson’B B. C., 4th cd., 13. Consd. Dunabeig 

& Witepsk Ry. Co. v, Hopkins, G likes (1877), 36 L. T. 733. 


PART VI. SECT. 2, SUB-SECT. 3. 

196 i. Authority of architect to order 
demotions — Must be shown by con' 
tractor seekinu U) reemvr.]— An architect 
instnirtcd to do certain work at a 
price employed a builder, & without 
coiistdting’ his jirincipal, authorised 
extra work not covered by the price 
field : bo had no authority either as 
architect or ogeut even though the 
work was efwentlal to the stabUity of 
building, & the builder’s claim must 
fall. — H aywood & Co. v. Paulino 
(1907), 24 S. C. 142 ; 17 C. T. R. 109.— 
S. AF. 


k. Order to he given in pre- 

scribed manner.] — field : the engineer 
cannot bind the employer to pay for 
extras outside the ooutroct, unless they 
have been ordered In the luanner pro- 
vided by the contract. — Youno v. 
Raliaiiat & Bali:.aiut East Combs., 
Martin r. Roaiid of Land $c Works 
(1879), 5 V. L. R. 503.— AUS. 

J, jV(» provision as to pay- 

ment — Implied rights of contractors.'^ 
A building contract provided that if 
the aroliit/eot required additions to the 

S lans & spoclflcatioiis, ho should have 
tie right to make such changes. The 
architect verbally ordered work not 
resulting from any change in the plans 
Sc Rpeemeatiuns, but not within the 

8 Ians Sc specifications at all : — Held : 

tie contractors could recover from the 
building owners the cost of such extra 
work, whether as decided by the 
architect or upon a quantum mcjruU . — 
Dominion Paving Sc CoNS'niucrioN 


Co. V. Toronto City (1907), 9 O. W. U. 
38. — UAN. 

m. Ctistom empowering archi- 

tect to Irind employer.}— A. custom em- 
powering an architect to bind his 
employer for extras, even if proved, 
woulil bo unreasonable, & could not 
be upheld. Where upon an emergency 
it is uecassary, in order to complete a 
work, to do extra work the owner can- 
not be made liable therefor without his 
consent. — Haywood Sc Co. v. PAiTi.iNa 
(1907), 24 3. C. 142 ; 17 C. T. 11. 169.— 
S. AF. 

n. Onus of jjroof .] — In an action 
bv a contractor, elaimiiig for extras : — 
field : tlio burden of showing that 
work claimed for as extra w’as ordered 
by the architect, was on pltf. — Monro 
V. Westvillk Town (1903), 36 N. H. It. 
313.— CAN. 


PART VI. SECT. 2, SUB-SECT. 4. 

199 i. H’Acn certifimte binding — Con- 
iraci making decision of certifier final as 
to extras.}— It was provided that no 
cxt.ras w’ouUl be paid for unless pre- 
viously oertided by the engineer. 
Extra work was included in £476, cer- 
tified to in a summary certificate 
sJ^ed by the engineer under tlie head 
of “ Grading.** In a document pre- 
pared In the office of the employer, & 
pinned to the summary certificate, but 
not signed by the engincxir, £176 of the 
£475 was referred to os “ extra length ’* 
“ of swamp ** Sc ** ditohing.** A note 
was then put on the summary that 
the amount was to bo paid Sc made right 


in the next certificate, &. the voucher 
for payment showed this amount paid 
as a part' of the contract. The amount 
>vas never allowed as an extra in any 
subsequent cortlflcat;C, & in the final 
certificate w’as included In general 
payments under the contract ; — field : 
the ciiglnocr had not recognised & 
authorised the payment of this item 
as extra to the contract. Sc it was not 
recoverable. — Smytii v. R. (1882), 
1 N. Z. L. R. C. A. 80.— N.Z. 

199 ii. . 1 — Where the archi- 

tect has given an effwtive certificate 
the builder is entitled to recover for 
extras both within & without the con- 
tiuct. — ^WAvrs V. MoLeay (1911), 19 
W. L. R. 916.— CAN, 

199 lii. ,] — Where cortifl- 

oatee of the architect aiv to decide the 
value of the w'ork added &; his decision 
is to be final, however unbusinesslike 
the architect may bo, so long as ho 
acts honestly, there is no appeal from 
his decision. — Hamilidn v. vinerbrg 
. 21 O. W. R. 75.; 3 O. W. N. 
2 D. L. R. 921 ; 22 O. W. R. 

4 D. L. R. 827.— CAN. 

199 iv. Estoppd of employer 

— Order in writing.]— A final certificate 
cures the want of previous orders in 
wilting for extras Sc other like con- 
ditions which are merely ancillary to 
the grant of such final oertifloate. Sc the 
result is the same if, under a count for 
wrongful refusal of the final cortifioate 
by the engineer in oollusiou with deft., 
the jury find that the works were 
satisfactorily complotod. Sc that the 
curtifleato ought to havo been 
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Sect, 2. — Liability to pay for alieraiiona and additions : 

Sub-secL 4. Sect. 3: Sub-sect, 1. ] 

Ezpld. Bnmsdon v. StalneR L. B. (1884), Cab. & El. 272. 

BelcL Bateman t\ Thompson (1876), 2 Hudson's B. C., 

4th ed., 36 ; Lapthomo r. St. Aubyn (1885), 1 T. L. R 27U. 

200. .] — ^By a building contract 

it was provided that no extra work should be paid 
for unless the contractors should produce special 
& positive written instructions for it, signed by the 
engineer & countersigned by the chairman of deft. 
CO, The engineer was to furnish monthly certifi- 
cates of the value of the work executed, including 
extra work, & the contractors were to be paid 
86 per cent, of the amount forthwith, & the 
balance at the expiration of three calendar months 
after the certificate of the engineer of the satis- 
f^tory completion of the work should have been 
given, jjrovided that within three months after 
the giving of such certificate the contractors 
should have delivered to the engineer a full account 
of all claims wliich they might have upon the co., 
& he should have given a ceiiificate of the correct- 
ness of such account. Any disputes or differences 
arising upon any matter connected with the 
contract were to be i*eferred to the engineer, whose 
decision was to be conclusive. The engineer 
certified for, as extra, work wliich had not in fact 
been done at all, & work which, although extra, 
had not been done on signed & countersigned 
orders : — Held : the last certificate of the engineer 
precluded defts. from raising the question whether 
extras had been done or done without counter- 
signed orders. — Laidiaw v, Hastings I^ihr Co. 
(1874), 2 Hudson’s B, 0., 4th ed., 13, Ex. Ch. 
AnnotakoTia : — FoUd. Lapthomo v. St. Aubyn (1885), 
Cab. & El. 486. Retd* Jackson v. Romford R. D. C. 
(1909), 73 J. P. 248. 

201, ,] — Where a contract for 

the erection of ceidiain works provided that, all 
extras or additions, payment for wliich the con- 
tractor should become entitled to under the 
contract, should be paid for at the price fixed by 
the surveyor appointed by the contractor’s em- 
ployer : — Held : this provision impliedly gave 
power to tlie siuweyor to deteimine what were 
extras under the contract, & his certificate award- 
ing a certain amount to be due for extras was 
conclusive. — R ichakds v. May (1883), 10 Q, B. D. 
400 ; 52 L. J. Q. B. 272 ; 31 W. R, 708, D. C. 

202. ,] — ^By a building contract 

it was provided that in all cases where decorations 
or extras exceeded £10 the order or plan was to be 
signed by the architect & countei«igned by two 
members of a building committee, & that the 
decision of the arcliitoct with respect ^ the amount, 
state, & condition of the works actually executed, 

& also in respect of any & every question that 
might arise concerning the construction of the 
contract or the plans, etc., or in any way relating 
thereto, should be final and without appeal ; — 
Held: the provision in the contract as to extras 
was not intended to limit the architect’s power of 
decision, inasmuch as the arcliitect liad given his 


certificate, it was not lawful for defts., whether 
the architect had in his certificate made a mistake 
or not, to reopen the certificate to correct alleged 
mistakes or for the purpose of eliminating any 
extras not countersigned by two of the building 
committee. — Lapthorne v. St. Aubyn (1885), 1 
Cab. & El. 486 ; 1 T. L. R. 270. 

203. Right o! contractor to recover 

more than amount certified.]— Whore a building 
contract contained a clause that no extras should 
be paid for unless ordered in writing, & weekly 
bills delivered for same, & that had not been 
done, though extra work had been executed ; — 
Held : the fact that the architect’s certificate for 
the final balance awarded a certain sum in respect 
of extras, did not entitle the builder to j*ecover 
beyond the ceiiified sum for extras in respect of 
which written orders had not been given, nor 
weekly bills delivered. — Brunsdon v, Staines 
Local Board (1881), 1 Cab. & EL 272. 

Orders in writing generally, see Sect. 3, post, 

204. When employer not hound — Certifier 
exceeding authority — Certificate given subse- 
quently.] — Where a building contract for work 
bo be (lone for a co. specified that written directions 
should be given, for the work so to be done by the 
contractor, by the engineer of the co., it is not 
sufficient, to support a claim for such works done 
without tlie written authority of the engineer, that 
the engineer subsequently grant.ed a certificate 
that such work had been done by virtue of the 
contract. — Nixon i;. Taff Vale Ry. Co. (1849), 

7 Hare, 136 ; 12 L. T. O. S. 347 ; 68 E. R. 55. 
Annotation: — Mo&td. Padwlck v, Hurst (J854), J8 Boav, 

575. 

205. Although clause making certifi- 

cate conclusive.] — A building contract contained 
the usual clause referring questions which might 
arise to the architect, another clause? (clause 18) 
requiring that orders for extras were to be signt^d 
by tile secretary & treasurer, ^ (Xiuntei’signed by 

i the arehit^'ct. The builder having completed the* 

I work, the architect issued a final certilicate which 
! apparently included certain extras which had not 
1 been signed for by tlie secretary & treasurer : — 
Held: the architect having no power to get rid 
of clause 18, pltfs. were not ontiU(?d to recover the 
cost of extras, although included in the final 
c(?rtificatf‘. — Lordrn & Hon v, Pric’E (1896), 
Eindon’s B. C., 4th ed., 664, 1). O. 

EfTect A conclusivencsK of certificate generally, 
see Part HI., Sect. 3, sub-sect. 2, ante. 


Sect. 3. — ORDERS IN WRITING. 

Sub-sect. 1. — In General. 

206. Whether condition precedent — Additional 
work done at instance of architect without written 
orders — Acquiescence of employer.] — In a building 
contract, entered into with guardians, a clause was 
inserted, that no deviations or additions should 


Young v, Ballarat & Ballarat East 
Combs., Martin v. Board of Land & 
Works (1879), 5 V. L. K. 503.— AUS. 

V. 

contracts provided that the decision of 
the enjcInoorH or engineer shonld ho 
final as to the vahic of extra works ; A 
binding & conclusive. In an action 
for the price of extra w orks ; — //cW ; 
the engineers having given a certificate 
for the extiu works, defts. were pre- 
cluded from setting up as defences to 
the action that tho extra works had 
not been ordered in writing. — Connor 
V, Belfast Water Combs. (1871), 
I. R. 5 C. L. 65.— IB. 


q. Power to charwr cer- 

ti/loaic.l — A certificate once given (jun- 
not be changed by the engineer. — 
Manders 1*. Mof)8K Jaw City (1914), 
W. L. R, 821.— CAN. 

203 i. Riiflit of contractorto 

rearrer more than avumvt evriifted .\ — 
Where the eouiracit provides that the 
enginec]’ of the employer nhull give a 
final cci'Uh(;atc stating the balunec due 
in respect of extras & oiuIsbIoiih & lliai 
ho shall be the sole arbiter as t-o prices, 
such certificate when given cannot be 
impoach(Ml except on tho ground of 
fraud 8c collusion & tho biillder cun 
recover only what tho cortificato states 


to 1)0 due. — F orrest v. Ohinemuri 

CkiUNTY (t/UAlRMAN, CoUNtTLl/JltS, & 
Inhabitants) (1909), 29 N. Z. L. R. 
401.— N.Z, 

PART VI. SECT. 3, SUB-SECT. 1. 

206 i. Whether cmidilion precedent — 
Additional work done at instance of 
urchUcjci uHihout written orders,] — Pltf. 
agreed to build a house for deft, for 
83,250, Sc that no allowance beyond 
that sum should be made for extras 
work or alterations, unless orders 
therefor in writing should be firiven by 
the architect in charge. Dumig pro- 
gress of tho work pltf. made alterations 



Pabt VL— Alterations, Additions and Omissions. 


383 


be paid for, unless same should have been ordered 
in writing. Additional work, with the guardians’ 
knowledge, was done which had not been ordered 
in writing, but which had been directed by the 
architect* The guardians having refused to pay 
for the extra works. Sc a bill being filed to obtain 
payment of the balance, a general demurrer for 
want of equity was allowed. — Kibk v. Bromley 
IJnion Guardians (1848), 2 Ph. 640 ; 11 L. T. 
O. S. 429 ; 12 Jur. 86 ; 41 E. R. 1090. 

Annotations : — FoUd. Jackson v. North Wales Ry. Co. (1848), 

1 H. & Tw. 75. Oonid. Nixon v. Tafl! Vale Ry. Co. (1848), 

7 Haro, 1.36 ; Mid. G. W. Ry. of Ireland v. Jonnson (1868), 

6 H. L. Cas. 708 ; Russell v. Sa Da Bandelra (1862), 13 

C. B. N. S. 149. Ezpid. Crampton v. Varna Ry. Co. (1872), 

7 Ch. App. 662. Reid. Re Brighton Club & Norfolk Hotel 

Co. (1866\ 36 Beav. 204 ; Hun^e. Wimbledon L. B. (1878), 

3 C. P. D. 208. Mentd. Monckton v. A.-G. (1862), 19 

L. T. O. S. 278 ; Padwlok v. Hurst (1864), 23 L. J. Ch. 

657 ; Ogdon v. Fossick (1862), 4 Do G. F. & J. 426. 

207. Additional work done at instance of 

employer — Without written orders — Implied promise 
to pay.] — building contract contained a clause 
pi'oviding that no works beyond those included 
in the contract would be allowed or paid for 
without an order in writing from the employer & 
architect. During the progress of the work the 
employer insisted upon the execution of certain 
works which he alleged were included in the 
contract, but the contractor maintained that they 
were extras, &- would be charged as such. No 
order in writing was given for the execution of 
those works : — Held : an arbitrator was justified 
in inferring an implied promise in the employer 
to pay for the works either as included in the 
contract price or as extras. — M olloy v, Liebe 
(1910), 102 L. T. 616, P. C. 

208. Additional work not within contract.] — 

By a contract for the execution of railway works, 
after specifying certain works to be done for a 
gloss sum, it was provided that extra works, 
which the co. or their engineer should, by any 
writing under his hand, require to be executed, 
sliould be deemed to be included in the contrae,t, 
Sc shoidd be paid for at a certain rate, & that the 
contractor should not be entitled to make any 
claim for any alteration or addition which ho might 
make without such written & signed instructions : 
— Held : a direction for an account of extra works 
done by pltf. under & by virtue of the contract 

In the building by the verbal diroctluiiH 
of tho archiUict. After the building 
wuH tiuiuhed, the arohiteot made a 
valuation of the additional work & of 
cx^rtain oinlsRionH. <ieductiiig tho latter 
from the former, & oortiilcd tho balance 
to bo du<^ to pltf. ; — lieUl : uuIcbh deft, 
had dlHiicnsod with tho proviso about 
tho extm work, or had ordered the 
work to bo done, or authorised the 
architect so to do, pltf. could not re- 
cover. “Small r. McCullough (1857), 

3 All. 484.— CAN. 

207 i. Additiotuil UH)rk done at 

insUitwc of employer — WUlimit uriticn 
order.] — Deft, employed pltfs. imdor a 
building coutraot, in which it was 
stipulated that there should bo no 
charge for extra work, unless specially 
ordered in writing by tho architect 
employed. Deft, himself requested 
pltis. to do extra work, & desired pltfs.* 
men to take their orders from him & 
not from tho architect : — Held : pltfs. 
might recover without reference to tho 
cjontraot. — ^Melville v. Cart’entor 
(18.53), 11 U. O. K. 128.—CAN. 

207 li. .]— Itwouldbo 

a fraud on the part, of a building owner 
to desire, by his engineer, alterations 
additions & omissions to be made, then 
to stand by & see the expenditure going 
on upon them, &: then refuse payment 
on the ground that the expenditure was 
incurred without proper written orders 


did not authorise any account to be taken of works, 
other than the specihed works, done by the con- 
tractor, with the privity of the co., without written 
instructions, but the ct. would give pltf. liberty to 
bring his action at law against the co., in respect 
of works done without such instructions, not, 
however, relieving him against the legal effect of 
the lapse of time during the proceedings in equity. 
— Nixon v. Tafp Vale Ky. Co. (1849), 7 Haro, 
136 ; 12 L. T. O. S. 347 ; 68 E. R. 55. 

Annotation: — Mentd. Pad^viok v. Hurst (1854), 18 Boav. 

575. 

209. .] — Pltf. contracted with deft. 

to build for the Portuguese government a steam- 
vessel of war for £10,400, such price or sum to be 
inclusive of all charges of every description except 
as thereinafter mentioned, such vessel to be built 
in a good, substantial, Sc workmanlike manner, Sc 
with good sound materials of all kinds as prescribed 
by Table A. of Lloyd’s registry for ships of the class 
A. 1, thirteen years, & to the satisfaction of 
Admiral 8., & to be delivered at M. on or before 
Apr. 25, 1859, ready for sea, “ llnished, lifted, 
found & equipped in manner similar in all respects 
to that which is practised with ships or vessels 
of the same class in H.M. navy under contracts 
with the Admlty., except machineiy, which was 
being manufactured by pltf. under another con- 
tract, armament, furniture, stores, plate, linen, 
glass, crockery, & opticians’ instruments.” It was 
^reed ” that the purchase-money or sum of £10,400 
is inclusive of all charges for the ship or vessel 
finished Sc fitted perfectly in every respect, & no 
charges shall be demanded for extras, but any 
addition or additions which may be made by order 
in writ ing of Admiral 8. as an extra or extras shall 
be paid for at a price to be previously agreed upon 
in writing.” In the course of the construction of 
the vessel, extras & additions to the work to a 
large aggregate amount were done under the direc- 
tions, not in writing, of certain officers or servants 
of the Portuguese government : — Held : pltf. was 
not entitled to recover the price of these. — R ussell 
V. 8a Da Bandeira (Viscount) (1862), 13 
C. B. N. 8. 149 ; .32 L. J. C. P. 68 ; 7 L. T. 804 ; 
9 Jur. N. S. 718 ; 143 E. R. 59. 

Annotations : — Reid. Tew v. New bold -on -Avon United Dis- 
trict School Board (1884), Cab. & Kl. 260. Mentd. British 

payment therefor. In an action to 
recover payment for extras : — Held : 
there could be no recovery for extras 
claimed, no writinff therefor havius 
been produced. — Oldersiiaw v. 
Garner (1876), 38 U. 0. R. 37.— CAN. 

0 . Provision requiring ex- 

press order — express agrexmxmt for 
payment — Proof requisite.] — Whore the 
contract provided that no extras were 
to bo allowed unless expressly ordered, 
& payments for same expi*o88ly a^pi^eed 
for in writing by tho proprietors or 
architects :-—lIcld : a wiitlng must bo 
proved. — Wood r. Stringer (1890), 
20 O. R. 148.— CAN. 

d. K. P. McLeod (Norman), Ltd. 
V, Orillia Water, Light, & Power 
('oMMismoN (1919), 17 0. W, N. 124. — 

CAN. 

e. Architect owner of 

prewises.] — A building contract pro- 
vided that no extras should be charffed 
unless ordeivd & sanctioned In writing 
by the architiH?tH. The architects 
were the owners of tho building, a fact 
which the builder knew wmen he 
entered into the contract : — Held : he 
was bound by the condition. — De 
Waard V. Kallenbach Sc Reynolds 
(1907), T. S. 18G.— S. AF. 

f. Oontrad wUh Crown .] — 

Tho general conditions of a railway 
contract provided that no extras 


being given. — B oyd v. Soin'H Winni- 
i»Ecj. Ltd., [1917] 2 W. W. R. 489.— 

CAN. 

207 Hi . -.1 "Extras were 

oixlerod at tho instance of the employer 
personally Sc the employer was present 
when tho orders for such extras were 
orally givou by tho architect to the 
coutmetor, & part of the amount 
claimed for extras was afterwards paid 
for by the employer upon a certiftento 
of the architect for extras : — Held : the 
employer had waived his right to iidiise 
payment for extras unless ordered in 
writing. — Meyer v. Gilmer (1899), 18 
N. Z. L. U. 129.— N.Z. 

a. ProtHsion for work to be 

dons — When ordered in writing .] — 
Where tho contract did not provide 
that no extra work w’as to bo mlowod 
or paid for unices ordered in writing^ 
but merely that the builder was to 
execute extra work, directed by the 
employer or his architect in writing, 
it was held that orders in writing weie 
not a condition precedent. — Diamond 
V. McAnnany (1865), 16 C. P. 9.— CAN. 

b, Extras to be agreed in 

writing — Payment conditional on pro- 
dnetym of vkiiing.] — Under a bullaing 
contract, it was agreed that no extras 
should be permitted or allowed unless 
agreed upon in writing Sc that tbo 
writing should be produced before 
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Sect. 3 . — Orders in writing : Svb-secis, 1 <fc 2. Part 
VJJ.] 

Columbia Saw-Mill Co. v, Nettleahip (1868). L. E. 3 C. P. 

490 ; Roberts v. Bury Improyement Oomrs. (1870), 

L. R. 5 C. r. 310 ; Dodd v. Ohurton, flSOT] 1 Q. B. 662 ; 

Yzuuierdo v, Clydebank BnRineeiinfir & ShipbuHdiiiff Co.. 

{1902] A. C. 624 ;!mNott& Cardiff Corpu., 119181^2 K. B. 146. 

210, Plea withdrawn,! — con- 

tracted to carry out sewerage works for defte. 
In consequence of orders the work was varied So 
rendered much more expensive. The engineer 
had given no final certificate, & many of the extras 
were not ordered in writing, but defts. had with- 
drawn their plea of no certificate & pltf. had with- 
drawn a charge of misconduct : — Held : upon that 
state of the pleadings, the referee could deal with 
the extras on their merits. — Jackson v. Romford 
Rural District Council (1909), 73 J. P. 248. 

211, Claim for extras referred to 

arbitration — Power of arbitrator to dispense with 
condition.] — A contractor agreed to construct a 
reservoir for a municipal corpn. at a fixed price 
in accordance with the specification. The work 
had to be done to the satisfaction of the corpn. ’s 
engineer, v^ith such additions, alterations, and 
variations as might from time to time be directed 
by the corpn. or the engineer as provided by the 
specification. The specification provided that the 
corpn. were not to become liable for the payment 
of any charge for additions, alterations, or devia- 
tions unless instructions for them were given in 
writing by the engineer. It also provided that in 
case any dispute should arise, either during the 
progress of the works or after the determination 
of the contract, as to the construction of the 
contract, or as to any matter or thing arising 
thereunder, or as to any objection by the contractor 
to any certificate, finding, decision, requisition, or 
opinion of the engineer, such dispute was (o be 
referred to the arbn. & final decision of a single 
^bitrator, & either party might demand an 
immediate determination of the dispute. Disputes 
arose during the progress of the works as to 
requirements by the engineer for executing certain 
portions of the work in a pailiicular manner & with 
cei*tain materials. The contractor contended that 
these requirements w'ere extras, for which he was 
entitled to be paid in addition to the contract 
price. The engineer refused to give written orders 
for these items, on the ground that they were in 
accordance with the contract. The contractor 
carried out the work as ordered. On the com- 
pletion of the contract the matter was referred to 
arbn. The aihitrator found that the requirements 
wei*e not in accordance with the contract, that the 
en^neer improperly refused to give ordei-s in 
W'riting for same as extras, & that in deciding 
againi^ the claim of the contractor the engineer 
did not act fairly or impartially, but had no dis- 


honest motive, & he awarded certain sums to be 
paid to the contractor in respect of these items : — 
Held: upon these findings the arbitrator had 
power to award that the items in question should 
1^ paid for as extras, notwithstanding the absence 
of any orders in writing by the engineer. — ^Brodie 
V. Cardiff Corpn., [1919] A. 0. 337 ; 88 L. J. K. B. 
609 ; 120 L. T. 417 ; 83 J. P. 77 ; 17 L. G. R. 65, 
H. L. ; revsg. S. 0. svb nom. He Nott & Cardiff 
Corpn., [k918] 2 K. B. 146, C. A. 

212. What amounts to — Orders given before 
additional work performed — Subsequent letters, 
certificates & final valuation.] — ^By agreement 
under seal, between pltf. of the one part, &> defts. 
guardians of the poor, of the other part, after 
reciting (inter alia) that pltf. had proposed to 
contract to erect the workhouse at B., & perfo^ 
all the works particularised in a specification 
prepared by S. & M., the architects, for £5,500, 
pltf. in consideration of the payments to be made 
to him, agreed with defts. that he would, in a 
workmanlike manner, do all the works mentioned 


in the specification, at the times therein mentioned, 
& would completely finish the whole by June 24, 
1840, that if the architects should think proper to 
make any alterations or additions in the progress of 
the works, they should give to pltf. written in- 
structions for same, signed by them, & pltf. should 
not be considered as having authority to do such 
additional works without such written instructions, 
in consideration of the premises, defts. agreed 
with pltf. that they would pay him £5,500. The 
declaration, after setting out the deed, averred, 
that pltf., duly & to the satisfaction of the ai*chi- 
tects, executed all the works contracted to be done 


for the £5,500, & that, during the progrei^ of the 
works, the architects rcquiied & authorised him 
to make certain additions thereto,*' to wit, by & 
by means of ceriain written instiuctions, to wit, 
sigried by the architects, confirmatory of, & 
ratifying ic establishing, the requisition k authority 
so given to the pltf.,” & that pltf., duly to the 
satisfaction of the architects, executed all the 
additional works so inquired by them, & that they 
duly made a valuation thereof, & certified same to 
defts. The declaration then stated that defts. 
had taken possession of & accepted all the works 
as & for work done under & in pursuance of the 
agreement, & alleged, as a breach, the non-pay- 
ment, as well of the £5,500 as also of the sum due 
for ^idditions. Pltf. had proceeded to execute the 
works, & wliile they were m progress the architects 
requiied him to execute additional works, during 
the progress of the works, the architects, from time 
to time, delivered to pltf. certificates, in the foim 
of letters, si^ed by them & addressed to the clerk 
of the board of guardians, stating that the board 
might safely advance £ ... to pltf., on account 


would be allowed or paid for, wbicli 
were done without an order from the 
engineer in writing, nor unlesB the 
total payment lor such additions 
should have been previously ascer- 
tained & certified by such engineer & 
unless distinctly authorised by writing 
imdor the hand of the Minister for 
Public Works : — Held : conditions pre- 
cedent. — Smyth v. R. (1882), 1 

N. Z. L. K. C. A. 80.-~N.Z. 

Aidhority of architect — 

Pleading A — Williams v. CJoknwall 
Paper Co. (1906), 9 O. W. R. 111.— 

CAN. 

h. Whether remiisite — Work oid- 
aide oonfruef. )— -Written orders for 
alterations Sc extras arc not required 
when they are so many & so groat as 
to be outside the contract altogether 
& are not such as the contract con- 


templated as extras. — ^M rykr v. (jIL- 
MER (1899), 18 N. Z. L. It. 129.-— N.Z. 

k. Provision for valuation of 

additions <£• omissions — increase or 
diminution of contrad price^}— -The con- 
tract provided that a fair & reasonable 
valuation of work aildod or omitted 
should be made by the architect, tic 
that the stun payable should be 
increased or dlinhiishud by such 
amount, provided that, whero the 
amount was not agreed upon, tho con- 
tractor should proceed with the work 
on the written order of tho architect, 
tic that tlie amount payable tiierefor 
siionld bo fixed as further provided : — 
Held : alterations only required a 
written order whero tho architect & 
contractor differed as to the valua- 
tion. — M unro V. Wkstvillk Town 
(1903), 36 N. 8. Xi. 313.— GAN. 


l. Employer looking on 

not objecting, h-lt was stipulated with 
a contractor that no additional work 
should be done, with a view to extra 
payment, without a written order 
from the employer or his surveyor. 
The employer took great interest in 
the progress of the work, during the 
timo extra work was being done, 
without challenging it as unauthorised : 
— Held : employer not liable. — Brown 
V. Hollo (Lord) (1832), 10 Sh. 

(Ct. of Sees.) 607.— SCOT. 

m. What amoujUs to — Arctdtect 
furnishing plans.) — The furnishing ol 
plans by the architect, showing addi- 
tional work, Is a “ written order. ” — 
Munro v. WifiSTviLUc Town (1903), 30 
N. 8. li. 313.— CAN. 

n. IS. P. ALBKBXA BUiLDlMO Co . 
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of works oxocutied, Sc ceriidcaies izi this form, to 
the amount of £5,000, were given. No written 
directions were given by the architects for the 
additional works, except that letters were in evi- 
dence signed, some by S. Sc others by M., in which 
allusion was incidentally made to some of the 
additional works in progress. Sc containing sug- 
gestions as to the mode of executing them, & save 
also that, long after the works were complete, 
the architects, on the application of pltf., made 
a valuation of the additional works, which they 
estimated at £3,138, Sc sij^ned a paper, stating that 
to be the amount of their valuation : — Held: the 
deed, in requiring written directions, meant written 
directions before the additional work should be 
done, in which sense the averment in the declara- 
tion was to bo understood, Sc that the certificates, 
letters. Sc final valuation of the architects did not 
amount to such directions. — L amprell v. Bdlleri- 
CAY Union (1849), 3 Exch. 283 ; 18 L. J. Ex. 282 ; 
12 L. T. O. 8. 633 ; 13 J. P. 235 ; 164 E. R. 850. 
Annotationa : — Reid. Thamoa Iron Works &; Ship Bldg. 
Co. V. Royal Mail Stoam-Packot Co. (18G2), 13 C. B. N. S. 
358 : Lawford t>. Billoricay R. D. C., [1U03] 1 K. B. 772. 
Memd. Digglo v. London &; Blackwall Ry. Co. (1850). 10 
L. J. Ex. 308 ; Clarko v. Cuckdold IJnlon Grdns. (1852), 
Ball Ct. (^as. 81 ; Finlay v. Bristol & Kxotor Ry. Co. 
(1852), 7 Exch. 400 ; Lowo v. L. & N.-W. Ry. Co. (1852), 
21 L. J. Q. B. 361 : R. v. Orooiie (1852), 10 Jur. 663 ; 
I'auJlng V. L, & N.-W. Ry. Co. (1853), 1 0. L. R. 097; 
Heudorson v. Australian Royal Mall Steam Navigation 
Co. (1855), 5 E. & R. 409 ; Northampton Gaslight CJo. v. 
l*ariiell (1855), 3 C. L. R. 409; Smart v. West Ham 
Union Grdns. (1855), 10 Exch. 867 ; Russell v. Sa Da 
Baiidcira (1862), 13 C. B. N. S. 149 ; Nicholson v, Bradley 
Union Grdns. (1806), 7 B. & S. 774 ; Hunt v. Wimblodon 
L. B. (1878), 3 C. P. D. 208. 

213. Mere sketches of manner of doing 

extras — Not signed by architect.] — Pltf., a builder, 
by deed contracted with defts. to build for them a 
house & premises for a certain sum. The deed 
rovided that no alterations or additions shall 
o admitted unless directed by the architect of’* 
defts. “in writing under his hand, Sc a weekly 
account of the work done theiHJundor shall be 
delivered to the architect or the clerk of the works 
on every Monday next ensuing the performance 
of such work, Sc the delivery of such account, shall 
be a condition precedent to the right of ” pltf. “ to 
i*ocovcr payment for any such addition or altera- 
tion.” In an action by pltf. to recover the balance 
due under the contract, the claim' including 
charges for additions Sc alterations ; — Held : more 
sketches of the manner in which the extra W’ork 
was to bo done, prepared Sc furnished to pltf. by 
defts.’ architect, but not signed by liim, were not 
diroctions in writing under the hand of the architect, 
vvitliin the contract. — ^Myers v, Harl (1860), 3 
E. Sc E. 300 ; 30 L. .T. Q. B. 9 ; 7 Jur. N. S. 97 ; 
0 W. R. 96 ; 121 E. R. 457. 


Annotaiiona : — Mentd. Miller v, Totherington (1861), 6 

H. & N. 278 ; lie Butro & Hellbut, Symons, [1917] 2 ^ B. 

348. 

214. Oral directions of employer,] — On a 

contract by a builder to do work according to 
specifications, Sc to charge for no extras without 
written orders, the mere oral directions of the 
employer to do some increased work cannot be 
given in evidence to sust^n a demand for extras, 
in the absence of any evidence of a new contract. 
— Frankijn V. Darke (1861), 3 F. Sc F. 65, N. P. ; 
stthaequeni proceedings (1862), 6 L. T. 291. 

215. Progress certificates.] — contract 

for the construction of large iron buildings for a 
lump sum, contained a clause that no alterations 
or Editions should be made without a written 
order from the employers* engineer, & no allegation 
by the contractors of knowledge of, or acquiescence 
in, such alterations or additions on the i>art of the 
employers, their engineers or inspectors, should 
be accepted or available as equivalent to the 
certificate of the engineer, or as in any way super- 
seding the necessity of such certificate as the solo 
warrant for such alterations Sc additions. During 
the execution of tlie contract the contractors 
alleged it was impossible to cast certain iron 
trougli-girders of a specified weight, Sc subse- 
quently they were allowed to erect girders of a 
much heavier weight. Sc the actual weights were 
entered in the engineer’s certificates issued from 
time to time authorising interim payments. On 
the completion of the work the contractor claimed 
a considerable amount in excess of the contract 
price for the extra weight of metal supplied : — 
Held : the engineer’s certificates were not written 
orders, & the claim was excluded by the terms of 
the contract. — Th arsis Sulphur & Copper Co. 
V. M’Elroy Sc Sons (1878), 3 App. Oas. 1040, II. D. 

EifTect of final Sc conclusive certificate on .] — See 
Sect 2, sub-sect. 4, ante. 


Sub-sect. 2. — EFFE(7r of Refusal to give. 

216. Right of contractor to abandon contract.] — 

In the ab.scnce of any specific guarantee or definite 
representations as to the natui*e of the soil in which 
the works arc to be executed, a contractor is not 
entitled to abandon the contract because the 
engineer declines to give written order's entitling 
to extra i>ayment in consequence of difficulties 
in executing the works, whicu had not been fore- 
seen by the contractor. — Bottoms v. York Oorpn. 

(1892), 2 Hudson’s B. C., 4th ed. 208, C. A. 
AnruMioiia : — Reid. McDonald v. 'S^^rkingLou Oorpn* (1893), 
2 Hudson B. C., 4th od. 228. Mentd. He Rubol Bronze 
& Mctul Co. & Vos., [1918] 1 K. B. 315. 


Part VII. — Maintenance and Defect Clauses. 


217, Maintenance clause — Liability to recon- 
struct— -Damage by flood.] — On a covenant to build 
a bridge in a Bubstantial manner Sc to keep it in 
repair for a certain time, the party is bound to 
rebuild the bridge, though broken down by an 

V. CALCiAiiY City (1911), 16 W. L. R. 

443.— CAN. 

o. Engineer placing stakes ,] — 

The placing of stakes by tho engineer 
or Ills assistant is not equivalent to 
written instructions. — O oubtnky v, 

Provincial Exhibition CkiMmssioN 
(1906), 41 N. S. R. 71.— CAN. 

216 i . Progress certiftcaks-^h^ 

J, — ^yoL. VII# 


extraordinary flow. — Brecknock Sc Abergavenny 
Canal Navigation Co. v. Pritchard (1796). 6 
Term Rep. 750 ; 101 E. R. 807. 

Annotation:- -Mentd. Atkinson v. Ritchie (1809), 10 East, 
530. 

occasioned by via vmjor, during the 
period of construction. Sc tho wonc has 
)ocn completed & approved or ought 
x> have been approved by the employer, 
Jie loss will falJ on him ; but the loss 
or risk is boriio by the contractor 
where the work is not completed or 
approved. — Bothw'bll v. Union 
GOVKRNMBN*r (MINISTER OP LANDS) 
(1917), App. D. 202.— S, AF, 

C 0 


tained bu fretud,] — ^Progress certillcat^s 
obtained from the architect by fraud 
are not equivalent to orders in writing. 
— A.-G. V, McLeod (1893), 14 
N. S. W. L. R. 246.— AUS. 

PART VII. 

p. Maintenance clause — Absence of 
— Oeneral rule. }— Where there is no pro- 
vision respecting liability for damage 



386 


Builddtg Contracts, Engineers and Architects. 


218. Defect clause — ^Defects due to design — 
** Appear.’*] — Qv, : whether the contractor is 
liable, under a defect clause, for defects consequent 
on the desigri, &, not on its execution by him. 

Construction of the word appear ** in a clause 
providing for defects appearing within a certain 
period. — Cunupfe v. Hampton Wick Ix)cal 
Board (1893), 9 T. L. R. 378 ; 2 Hudson’s B. 0. 
4th ed. 250, 268, D. C. 

219. “ Emergency defects.”] — By a 

contract, dated Dec. 31, 1908, A. agreed to con- 
struct sewers & manholes in accordance with speci- 
fications & bills of quantities, the contract being 
similar in form to that sanctioned by the Iloyal 
Institute of British Architects. A. asserted that 
he completed the work in accordance with the 
contract on Jan. 12, 1910, & gave notice to the 
architect to that effect. On Jan. 15, A. was 
adjudicated bkpt., Sl on Feb. 1 pltf. was appointed 
trustee. On Feb. 5, the arcliitect gave notice of 
certain defects in tlio manholes, & called upon 
pltf. to remedy them by making them water- 
tight. The notice further stated that unless the 
defects were so made good the cost of making 
them good would be deducted fi*om the retention 
money, pursuant to clause 17 of the contract. 
Pltf. sued for a balance alleged to be due in respect 
of the agreed price of contract work plus extras, 
& for a declaration that he was entitled to another 
sum which would become due as retention money. 
Defts. alleged that the decision of the architect as 
to defects was final & binding upon both parties,, 
pursuant to clause Id which provided for defects 
during the progress of the work, & that upon the 
true construction of the contract it was the duty 
of the contractor to make the manholes of the 
works watertight, & that he should have selected 
suitable bricks for the purpose, &; they counter- 
claimed damages: — Held: (1) so far as it was 
necessary to decide it, clause 16 related to emer- 
gency defects arising in course of the work as to 
which the decision of the architect was linal & 
binding ; (2) clause 17 refen*ed to defects appear- 
ing after completion as to which the parties w(‘re 
entitled to the moi’e deliberate judgment of the 
architect, which judgment, having regard to a later 
clause, was subject to an appeal to an arbitrator ; 
(3) the architect having approved a sample of 
the bricks to be used for the manholes the con- 
tractor was not responsible because the manholes 
were not watertight, & the error was in design not 
in construction ; (4) pltf. was entitled to judgment. 
— Adcock's Trustee v. Bridge Rural District 
Council (1911), 75 J. P, 241. 


220. Power of new surveyor to act on — 

Completion oertifled.] — ^Where the surveyor, who 
supervised the construction of sewage works, has 
certified completion, his successor, as surveyor for 
the time being, can act under the clause for main- 
tenance or repair of defects. — Cunlippb v. Hampton 
Wick Local Board (1893), 9 T. L. R. 378 ; 2 
Hudson’s B. C. 4th cd. 260, 258, D. 0. 

221. Effect of final certificate on liability 

under.] — In a building contract an architect was 
nominated, who was given a general contiol over 
the works, which were to be carried out in accord- 
ance wdth his directions & to his satisfaction. By 
a clause in the contract he was empowered to order 
the i*cmoval of improper materials, & the re- 
execution of work not done in accordance with 
the drawings & the specification. By another 
clause any defects which might appear within 
twelve months from the completion of the works, 
arising, in the opinion of the architect, from 
materi^s or workmanship not in accordance with 
the drawings & specification, were upon the 
writU*n dh'ection of the ai*chitect to be made good 
by the contractor, at his own cost, unless the 
architect should decide that he ought to be paid 
for same. A further clause, after providing for 
payment of the contractor under certificates issued 
by the architect, declared that no ceiiiflcate shall 
be considered conclusive evidence as to the suffi- 
ciency of any work or materials to which it relates, 
nor shall it relieve the contractor from his liability 
to make good all defects as pi‘ovided by this 
contract.” The linal clause provided that in case 
any dispute or difference should arise as to the 
construction of the contract, or any matter or 
thing arising therefrom, except ceHain specified 
things, notice thereof sliould forthwith be given, 
& such dispute or difference should be rofciTed to 
arbn., A the arbitrator should have power to open 
up. review, A revise any ccrlincate, opinion, 
decision, requisition, or notice, save in regard to 
the matters expressly excepted, A to deUirmine 
all mat ters in dispute of which notice should have 
been given. In an action by the contractor against 
the building owner to recover sums due on ccHili- 
cates issued by the architect, deft, set up by way 
of defence A counterclaim that the work done A 
materials supplied were defective A unsuitable, A 
not in accordance with the terms of the contract : 
— Held : ( 1 ) as the arbn. clause destroyed the 
finality of the certificates, deft, was entitled to 
set up the defence A counterclaim to the action ; 
(2) (Htirlino, L.J.), the movision that no certifi- 
cate should be considered conclusive evidence as 


► q. Tender incorporaiina 

general conditions.] — The general coii- 
ditiojiH A BpecificationB provided that 
the contractor should bo bound to 
maintain the works “ up to a i»eriod of 
6 months, at a price to be tendered for 
at per month.** The tender was to 
maintain, in accordance with tiio 
Hpcciflcations A general coiiditions : 
included in the schedule to the tender 
was an item, ** Maintenance according 
to specification, £150 '* ; — Held : a 
tender to maintain tho works for 6 
months for £150 .--Smyth v. R. (1882), 
1 N. Z. L. R. G. A. 80.— N.Z. 

r. Defects due to dcMgn.] — 

Maintenance clauses need not be con- 
strued as imposing on obligation to 
maintain works inherently defective 
owing to their original design, where 
such risk was not contemplated by the 
parties. — Lan Ykono Wood v. Stan- 
dard Oil go. of Nkw York (1008), 
3 Hong Kong L. R. 63. — ^HONG 
KONQ. 

I. Defed clause — Liability to re* 


^nstruct— Damage, hy flood ,] — Builders 
had eoiilracted to secure tho work 
from injury by inclemciicy of tho 
weather, fire, accident, design, or 
otherwise, until its acceptance, U> kci*p 
the foundations dry, & to make good 
any damage tJiat might occur during 
progress of tlio work not duo to 
uegJ^enco or Jack of judgment of tho 
architects. The building Hui»sided 
owing to the backing up of water, 
through a sewor Into the basement, 
which could have boon prevented by a 
l)ack water trap not mentioned in the 
specifications ; — Held : under tho terms 
of tijo contract, the contractors were 
bound to repair tho darn age at tlieir 

h as little delay as 
V. Ohlku (llUl), 11) 
.—CAN. 


own expensts 
PohhI ble. — G uac’K 
W. L. li. 109, 320 


# , — 7" TMihility for reparaiion of 
loss.] — London & Lkitu Wiiiitino 
G o. V . Duffas & Go. (J841), 3 Dunl. 
(Gt. of Sess.) 929.— SCOT. 


^ JiUernaiive rigfUs of 

parties — I'afcijig over work.] — ^8p©clflca- 


lirovided that tho contractors 
sliould first have the right to remedy 
any work, A should without delay 
carry out tho order of tho engineers 
in that respeet ; that, hIiouKI the con- 
tractors fail to carry out such orders 
promptly, the employers might ivpla<;o 
<hifcctivo work or take it over. On 
Die facts : — Held : the employers liad 
not taken over the w’ork A the 
engineers were not authorised so to 
do. — MKRHIAM V. PUBLIU PAliKS 
Board ok Portage La Puaihik, 11912] 
20 W. L. R. 003 ; 1 W. W. R. 1082.— 
CAN. 

'* I omissUms <£• de* 
feels ” — Whether restricted to default of 
eoiUractor.S — Tlie contractor agreed to 
make good, at his ow'U cost, all oiids- 
sions 8c dcfe(?tH appearing or arising 
subsequent to tho final certlllealc of 
completion: — Held: (1) only liable 
to make good omissions A defects due 
to his owm default ; (2) tho agreement 
was not one for maintenance A repair. 
— Roux V. Golonial 
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to the sufficiency of work or materials to which it 
referred was general, Sc the clau^ could not be 
read as applying only to the liability of the con- 
tractor to make good defects. — R obins v. Goddard, 
[1906] 1 K. B. 294 ; 74 L. J. K. B. 107 ; 92 L. T. 
10 ; 21 T. L. R. 120, C. A. 

Jnnoiaiion : — Distd. EoglOMliam r. MoMastor, [1920] 2 K. B. 

169i 

See, generally, Pai*t III., Sect. 3, sub-sect. 2, 0., 
ante* 

222. Notice to remedy defects — Failure to 
give — Restrictions on liability.] — Befts.’ predeces- 
soi-s in title obtained an Act for the formation of a 
road which was to pass under a railway by means 
of a bridge. By the Act it was provided that the 
undei*takers should not enter upon or interfere 
with the railway, or execute any work whatsoever 
under or affecting same, until they should have 
delivered to the co. plans, drawings & specifications 
of the works intended to be executed under or 
affecting the railway & works thereof, such plans, 
etc., to describe the manner of executing the 
intended works, & the materials to be used for the 
jjurpose, nor until those plans, etc., should have 
been (examined Sc approved by the engineer of the 
CO. ; Sc that “ the same works should be executed 
Si> thereafter maintained by the uudertakei*s at 
their .sole expense in all things, according to such 
approved plans, etc., under the superintendence 


& to the reasonable satisfaction of the engineer of 
the co.” It was further provided that the under- 
takers should from time to time be responsible for 
& make good to the co. all costs, losses, damages, 
& expenses which might be occasioned to the co. 
by reason of the execution or failure of any of the 
intended works or of any act or omission of the 
undei’takers, etc. The bridge was constructed of 
brick piers & iron pillars, of iron gii*ders resting 
upon the piers & pillars, & of timber Sc woodwork. 
In the construction of the bridge, the brick Sc 
ironwork was done by defts.’ iiredecessors in title 
under the superintendence of pltfs.* engineer. 
The timber Sc woodwork, the superstructure, was 
done by pltfs.* engineer at the expense of the 
undeitakers Sc with materials providc?d by them. 
The structure was completed in 1864. In 1872 
certain repairs became necessary to the super- 
structure of the bridge, which repairs were executed 
by pltf.^ CO. who claimed to be reimbursed their 
outlay in so doing by defts., although defts. had 
had no notice nor any knowledge or means of 
ascertaining that the repaii*s were necessary : — 
Held : pltfs. were not entitled to recover the 
expenses so incurred. — London Sc South Western 
Ry. Co. V. Flower (1875), 1 C. T. i). 77 ; 45 
L. J. Q. B. 54 ; 33 L. T. 087. 

Annotations : — Refd. Mancliestcr Bunded Wnrohouso Co. r. 
(•arr (18b0), 5 C. P. D. 607 ; Hugall v. M‘Loan (1885), 53 
L. T. 94. Mentd. Rons t\ Price (187G), 45 L. J. g. B. 777. 


Part VIII. — Breach of the Contract. 


Sect. 1.— IN GENERAL. 

223. What amounts to — Substitution of materials 
— Ratification or assent.] — On a contract to 
build for pltfs. a steamboat of iron, the builder, 
deft., having with their knowledge, substituted in 
Xiart wood, & the vessel having been received Sc 
litled up by pltfs., A after two trial trips taken to 
a foreign .seaport-, Sc there r(*tained some months, 
A never returned, but resold at a great loss : — • 
Held : it was for the jury whether there had been 
an assi'iit to the alterations, or a ratilication, by 
n^tention for an unrea.sonable time, or an accept- 
ance of the vessel as altei'ed, A if so, pltfs. could 
not recover damages. — Blyth v. 8amuda (1861), 
2 F. A F. 430, N. P. 

224. Ship built according to contract — 


Subsequent depreciation in value.] — Deft^., ship- 
builders, carrying on business near Hunderland, 
enUn’cd into an agreement to build a sU^ainer for 
pltfs. By the terms of the agreement, tlie con- 
tractors were to keep the vessel insured until 
delivery to pltfs., Sc the vessel was to remain at 
their risk until legally tiunsferred, A th (3 con- 
tractors were to do all to make the vessel com])lete 
Sc equal to the best sea-going vessel of her .class. 
The steamer, having received her engines in the 
Tyne, left the Tyne in charge of ei pilot employed 
by defts. for Sunderland to be complct<.^d tliere for 
her trial trip A for delivery. When off the Durham 
coast the vessel went upon some rocks, but was 
floated off Sc taken round to the river Wear & 
docked for rei)aii‘s, A certain repairs were there 


(1901), 18 8. C. 143 ; 11 C. T. 11. 181. 

c. Certificate ns to defects — 

Whether uvritien certificate essential. 
PltfH. agreed to balld « hoiwo for deft., 
a portion of their roniiiiieratloii to be 
retained by deft, for a month afU^r 
completion, A until all the defeeta 
wlilch tlio aroliitect should within 
that period certify to exist should be 
remoaied : — Held : the (jortillcalo as t o 
defects need not bo in wrltiuR-, that 
not behig expressly required. — (J ldku- 
siiAW V, Gauneb (1876), 38 U. <J. R, 
37. -CAN. 

d. Whether final .] — 

Hamilton v. Khakmkk-Irwin J{o(3k 
Ahchalt & Ckmknt J*avinu Co. (1901), 
3 U. W. K. 347.-— CAN. 

PART VIII. SECT. 1. 

e. What ammmts to — Question for 

V . Hknueuson (1869), 
(J Sc.'L. R. 608.-~SCOT. 

223 1. aSubstUtiiion of tnakrials. ) 

deviation from specitloation con- 


erect a hiiildlug in accordanee with 
certain plans & In conformity witli a 
detailed estimate of prices. The em- 
ployers' urcliitcct diiriiifl: tlie course of 
erect ion sauetioued deviations from the 
details sot forth in tlio estimate. As 
tlio bnlldlnK proceeded the archltecX 
grrantod the usual certlflcates : — Held : 
the builder was not in breach. — 
Fokuemt V. SooTrJHii (Bounty 
MEXT Go., Ltd., [1916J 8. C. (U. L.) 
28.— SCOT. 

h. Plam not followed .] — It 

was ix'squircd by spocifle-atiuus that a 
track should be llnished to the requiied 
erradcs in every particular, & that, the 
decision of the ciqfineer on any matter 
c«»nneeted with (he (fmdin^ shonld bo 
final : — Held : tlie const ruction of the 
(rack a foot lower tlian os shown in 
t lu^ plans was a deviation.- 4 ’olthtney 
r. I'HoviNciAL Exhibition iU)MMT8SiON 
(1906), 41 N. 8. R. 71.— CAN. 

k. Evidence of — Ship*8 engine ,] — 
In the case of a party navinn' g^ot an 
article such as the stoam-on^iio of a 
ship, a certain amount of expoudituro 

G c 2 


sisted in the use by the builder of 
milled lime instead of cement mortar 
as spociflod in the contract : — Held : 
the builder was in breach of his con- 
tract.— S teel V, Youno, [1907] 8. C. 
360,— SCOT. 

223 il. — — More expensive 

material substituted.] — In an action for 
damages for broocdi of a building con- 
tract it is no defence that tUtliough 
certain materials called for in the 
speciflcatlou wore omitted, in other 
respects the material supplied ivas 
better A more expensive than the con- 
tract called for, — G keene v, \V.vl8ii 
(1877), 0 Nfld. L. n. 135.— NFLD. 

f. ^ Substantial pttrtion of 

bailditiif not errefed.] — It was dlsimtcd 
whether certain iteiiis, part of a building 
to bo erected, wei*e iuclvnled In tlio 
contract ; — Held : a substantial i>or- 
tioii of the building liad not been 
erected & the contract wiis unper- 
formed. — Mykbs V, RoorB (1911), 17 
W. L. R. 601.— -CAN. 

g. Deviations passed by 

architect,] — builder ooulractcd to 
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1.1 

executed by dcfts. Pltfs. accepted delivery under 
an agreement reserving any rights as to compensa* 
tion which they might possess. The vessers first 
voyage was to Havre, where she collided with the 
dock side & sustained injury, which pltfs. attri- 
buted to the previous accident. The vessel having 
been repaired, pltfs. brought an action in respect of 
the cost of the depreciation in her reputation & 
for repairs : — Held : there had been a breach of 
contract, & pltfs. were entitled to such a sum as 
would make the vessel equal to contract, which 
they had got, as the market value of the vessel had 
not been affected. — Savary, Young & Co. v. 
PRIESTMAN & Co, (1886), 2 T. L. R. 467, C, A. 

As to site,] — See Part II., Sect. 2, sub- 

sect, 2, A, ante, 

As to plans.] — See Part II., Sect. 2, sub- 
sect. 2, B, ante, 

During performance.] — See Pai-t IX., 


As to time for completion .] — See Part II,, 

Sect. 3, ante, 

As to malntenance.l^A9ce Part VII., ante, 

225. Onus of proof — On plaintiff.] — In as^ 

sumpsif, the declaration stated that deft, a^oed to 
build houses according to a specification. Breach, 
that he did not build according to the specification. 
Plea, that deft, did build according to the specifica- 
tion ; — Held : on this issue pltf. must begin & 
I)rove that deft, had not built according U) tlie 
npecifleation. — Smith v, Davies (1836), 7 0. & P. 
307, N. P. 


Sect. 2.-~DAMAGES. 

Sun-SECT. 1 . — Default of Contractou. 

Recovery of liquidated damages.] — See Sect. 3, 
sub -sect. 6, post. 


on repairs, wlion required de recent i of 
tho fumishin?, will bo suffleiont to 
infer Sc dcnionstrato the original 
insufftcioncy of tho work. If tho 
furnisher of tho engine cannot show 
cai*cle88nc88 or unskilfulncss In tho 
troatnient of tho machinery, after it 
was sent out of his bauds, or perils of 
the sea, to explain tho cauRo of tho 
failure of tho machinery. — Napieu v. 
Campbkt.l (1841), 3 Uunl. (Ct. of aese.) 
879.— SCOT. 

l. Whether default of con' 

iraiior or employer .] — Sidney Boat & 
Motok Manufactuuino Co. v. Gillis 
(1909), 44 N. S. K. 152 ; 7 E. L. 11. 
618.— CAN. 

m. Time of breach.] — Declaration, 
that pltf. agreed to soil & deft, to buy 
ct^rtain land & put up a factory thereon, 
of the dimensions spccifled, & carry on 
there the manufacture of plated ware ; 
tliat pltf. was ready to convey, yot 
deft, did not pay pltf., nor complete 
tho purchase, but notified pltf. that 
he abandoned Sc would not perform 
the agreement, etc. IMea, on equitable 
grounds, that deft, made the agree- 
ment on behalf of himself & others, 
who were about to associate themselves 
as a CO, to niaiiufactui'o plated ware 
on tho lot, & with the intention of 
procuring tho land os a site for their 
factory in ease the co. should decide 
to ci’oci It thereon : that pltf. knew 
this when ho made the agiwment ; 
& before any demand by pltf. for pay- 
ment, & before any conveyance of the 
land, deft. & tho others decided not to 
carry on the business, & gave noti«Tc 
thereof to pltf. & that they would not 
require the land, Sc that pltf. was 

• released : — Held : the declaration was 

f ood, Sc the plea no answer to it. — 
>ui.lea V. Taylor (1873), 34 V, C. U. 
12.—CAN. 

n. Work completed at a saviny — 
Claim by contractor for difference .] — A 
contractor, who abandons the execu- 
tion of his contract, whic;h is eompletiod 
at a saving, cannot claim the difference 
between bis contract price Sc the final 
cost of the works. — D ussavj.t Sc 
Pageav V. K. (1919), 58 ». 0. It. 1 ; 
44 D. L. It. 421.— CAN. 

o. rieading,] — Held : on dc- 

xnmrer to the dcdaratlon on a special 
contract by deft, to build a house 
for pltf., It was unnecessary to set out 
the specifications in the declaration ; 
but tho approbation of tho architect 
should have been averred, or tho f>mls- 
Sion of it sufficiently excused. — M el- 
VI1.LK r. Carpenter (1853), 11 U. C. H. 
130.— CAN. 

p. .] — To a dectlaratlon alleg- 

ing that neitbor tho work done nor the 
materials were to the satisfaction of 
tho architect, defts. pleaded that 
ccitaiu of tho work Sc materials pro- 


vided by defts., under the suporin- 
(endonco of pltf., W’cro subsccinontly 
disapproved of by the arcblU^ct : — 
Hell : bad. — ^Melville v. Carpenter 
(1853), 4 C. P. 159.— CAN. 

q. .) — To a Buinmons & 

plaint sotting out certain specific 
breaches of a building agrt'cment , deft, 
pleaded, In effect, that everything was 
done by him according to the t^rms 
of tho agreement : — Held : embanass- 
ing.— Smyi.y V. Kelly (1800), 12 
Ir. Jut. 321. — IR, 

PART VIII. SECT. 2, SUB-SECT. 1. 

r. Liability for — Defective plans.] 
— Tho contmetor cannot, defend him- 
self in an action against him by the 
owner of a building constimctcd 
contrary to building niles by alleging 
that tho faidts of construction oiaso 
from defects in the architect’s plan, 
upon which plan tho building was con- 
structed, tho contra«der& the architect 
being r*'sponsible for these (iefoctH 
jointly & Hcvemlly. — Hoyal Electric 
Co. r. Wand (1894), Q. It. 0 S. C. 398. 
— ~CAN. 

g, Contractor dejrrircd 

of costs.] — Pltf. sued for damages for 
tho negligent construction of walls 
elected by deft. ; tho walls were built 
in a good & workmanlike mamicr, but 
were unable to staud the outward 
prcs.smv of the roof as constnicted ; 
pllf. could not claim to have relied 
on defU’s plan, but it probably eon- 
tributed to tho accident : — Held : 
though deft, was entitled to recover 
balance of the contract price he should 
bo deprived of his costs. — H agau r. 
Haoar (1902), 1 O. W. 11. 78.— CAN. 

t. Non-performance — Con- 

tract for ficed sum.\ — If a peisou con- 
tracts to do work for a fixed sum Sc 
fails to perform his contract, ho is 
liable in damages ; tho fact that ho 
made the offer uinler an error in 
calculation will he no cjxcusc to him, — 
Seaton Brick Sc Tile (’<>., Lti>. r. 
Mitchell (1900). 2 F. ((;t. of bess.) 
550 ; 37 So. L. li. 400.— SCOT. 

a. Departure from sjirciflca- 

iitm — Defective %cork.] — HeUl: (1) deft, 
was entitled to nominal damages 
because pltfs. liad j»ut in cheaper 
baths than the specifications called 
for; (2) deft, was entitled to damages 
for defec-tlve work in several respects. 
— ElJi'ORD & C-OKNI8H V. ThOMPHON 
(1912), 19 W. L. It. 809 ;1 W. W. 31. 
409 ; 1 D. L, H. 1 ; 5 bask. L. It. 90. 


Plea of leave St 
license..] — Defts. phraded that the 
variations from the plans in tho 
declaration ineutioued wore mado by 
the leave Sc lleonso of pltf. Sc his agent : 
--Hctd ; pica bod ; leave & lleonso 


cannot bo pleaded to a broach of con- 
tract. — L eonard v, Northby (1871), 
22 C. P. 11.— CAN. 


0 . AcccpUincc.]—V\il. 

agreed to erect a building for deft, 
upon a lot owned by jpltf . ; there was 
a depaituro by pltf. from tho pattern 
of the house as agreed upon for 
which deft, claimed componsailoii, but 
novortheless wont into occupation: — 
Held: an occeiptanoe. — M ac^Kissock 
& Thomab, Ltd. v. Black (1912), 21 
VV. L. It. 424.— CAN. 


d. .) — On 

claration on a contract to build a boiler 
for pltf., alleging partial completion by 
testator before bis death, & a j>romiso 
by defts. as exoi*8. to complete it. 
Pica, 08 to so much of the declaration 
as referred to alleged Imperfections of 
material Sc workmanship, that after 
the oeeuri'cnco thereof, & before suit, 
tho boiler was taken by pltf. fiorii 
defts., us 0 X 01 * 8 ., whereby, & by foit'o 
of tho contract set out in tho doelaru- 
liori, defts. ceased to bo llahlo in 
damages in respect of tho cau.ses of 
action to which tho plea was iileadod : 
— //rM ; good. — Leonard v, Nurtuet 
(1871), 22 C. P. 11.— CAN. 


-4 

sLmo supphed by pltf. for a building 
for which <left. was the contractor, 
was not In accord with tho spoc*4fiea- 
tious. Deft . had accepted the material, 
after it had been worked into proper 
form Sc condition, Sc placed it In posi- 
tion without objection until after the 
material had lost its character as 
chattels Sc had liecomo part of the 
building. In an action for tho price : 
— Held : pltf. ivas entitled to recover. 
— CiARMUN V. Watson (1907), 5 

W. L. It. 634.— CAN. 


L Defective uprk.] — Held: 

defL was entitled to recover damages 
for bad workmausliip upon his eounter- 
clalm, although jiltf. was deprived of 
tiie balance of the contract inlcc. — 
Donaldson v, Oollinb (1912), 21 
W. L. li. 50 ; 2 W. VV. 11. 47 ; 3 
D. L. It. 352.— CAN. 

f . 8. P, Braylf.y V. Nei^on (1907), 
L. It. 339.— CAN. 


h. .] — If a contractor's 

work is not well ox<JCutod, ho is liable 
ill damages tow'ards tho proprietor 
without further protest.— C ao non v, 
Maiikux (1912), Q. II. 24 K. B. 120.— 
CAN. 

k. .1 — A contractor for 

laying brick upon carpentry ci*octod 
by another, cannot justify his own 
unsatisfactory work by complaining 
of tho w'oodwork. It is his duty to 
protect the pi*oprioter Sc to refuse to 
carry out his contract unless tho pro- 
prietor assumes tho risk. — CnEVALiER 
V, ToMi»iaNS (1016), Q. K. 48 S, C. 63. 
—CAN. 



Paet VIII.—Breach of the Contbact. 


226. Meftsure of damages — ^Loss of profits on 
another contract.] — In an action by three pltfs. 
for a breach of contract in not completing certain 
works, whereby they were prevented from ful- 
filling a contract made by them with another firm 


consisting of two of theniselves i — Held : pltfd. 
were entitled to recover as special damage the loss 
of profit on their contract although it could not 
be enforced at law, owing to the community of the 
parties, Sc was void by Stat. Frauds. — Waters v. 


1 , Work passed hy pro- 

prictor*s inspector.}- — ^In an action by 
a contractor for payment of an allefirou 
balance of the contract price, the pro- 

J )rlotor proved that none of the drains 
n the whole work had boon dug to 
the depth contracted for : — Held : the 
work having been accepted by the 
Inspector, ho was not entitled to repeti- 
tion or to damages for the Insulticlont 
nature of the work. — Mdldoon v. 
Pringle (1882), 19 So. L. H. 008. — 
SCOT. 

defts.* 

comiterolalm for damages bocauso a 
ceitaln building, part of the plant con- 
structed by pltf., fell down, should be 
dismissed, it being admitted that the 
design was faulty & all the work & 
material supplied by pltf. on this 
building having been Inspected & 
passed by the defts.* Inspectors & 
engineers, the burden of showing that 
defects in pltf. *8 work or material 
caused the building to fall was on 
defts. & that onus had not been 
satisfied. — ^MANDKRfl V. Moose Jaw 
CiTr (1914), 28 W. L. 11. 821.— CAN. 

n. Failure of employer 

to iiispect.] — Reap, constructed a cenumt 
tank or reservoir on the applt.*8 farm. 
Applt. did not Inspect the work on Its 
completion, but accepted rosp.'s statc- 
meni that it was properly carried out., 
and paltl for it. It was subsequently 
found to bo defective : — Held : applt. 
was entitled in the clrcumstanoes to 
recover damages arising out of tho 
defwds In tho work. — Hawkk r. Lagal 
(1913), 10 W. A. L. R. 6.—AUS. 

Q . Failure to object 

during progress — Suhse/fuent partial de- 
structwn.} — A. contracted to put up 
t.ho bri{?kwork of cert/ain houses on 
R.’s ground according to contract & 
at a specified rate of puymont. After 
tho walls were built, but before? tho 
roof was on, a severe gale blow down 
a portion of tliom. In a questiou who 
was liable for tho loss : — Held : tho 
risk was with the omiiloyer, & ho was 
barred from pleading breach of <?on- 
tracL by his having failed to object to 
It during the progress of the w'ork, 
tliongii he was aware of it. — M’I ntvrk 
V. Clow (1875), 12 Sc. h. R. 19C.— 
SCOT. 

Pailure to complete 

tcithin specified time.} — Where a con- 
t.ruct/or falls to complete the work 
within the specified time, lie is answer- 
able in damages. — Damiuioussk v. 
VALlQUKn'K (1915), Q, R. 24 K. B. G2. 
—CAN. 

q. .] — Held : In tho 

case of the purchase of a vessel paid 
for by liistalmonts while building, a 
purcliasor was not barred from claiming 
damages for noii-dolivery at the dato 
contracted for, by accepting delivery 
at a later date. — SirrnKiiLANi) v. 
Mom’rosk Shicuuiluing Co. (1800), 
22 Duul. (Ct. of Sess.) 005.— SCOT. 

j., Extension of tune — 

Work subset aently accepted — Right of 
set-off.} — The first count alleged that 
pltfs. ftgrocfl to do certain work for 
deft., to bo completed by Nov. 15, 
1854, & to bo paid for in a certain 
manner ; pltfs. commenced tho work, 
& before completing It, by agreement 
dated Doc. 10, 1854, between pltfs. 
& deft., after reciting the former 
agreement, which was to remain in 
force, etc., pltfifi. promised in all 
respects to ex:ecut.e the works by 
certain days therein speciftod ; Sc if 

J ltts. were not authorised, befort? 

an. 1 then next, by doft.*s agent to 
proceed with certain work therein 


mentioned, a certain extension of time 
should be allowed. After tho execu- 
tion of the agreement, & before tho 
time Ihnltod, deft, hindered Sc delayed 
pltfs., etc., by means of which they 
were put ta extra expense, yet they 
performed the work in accordance 
with the plans & specifications, etc., 
& deft. a(‘<?epted it. A verdict was 
taken by consent, subject to' arbitra- 
tion. Tho arbitrators awarded non- 
performance by pltfs. of the work by 
tlie time specified : — Held : the second 
contract did not alter or annul tho 
condition iirooedent to pltfs.’ right to 
be paid, on tho fimt contract ; Sc tlio 
arbitrators having found that pltfs. 
did not complete the work within tlie 
time specified, deft, was entitled to a 
verdict upon the first count ; but the 
Biibscquont acceptance of the work by 
deft, entitled pltfs. to recover on tho 
common counts. — Brown v. WrTHES 
(1802), 11 C. P. 561.— CAN. 

s. ffuhsequent agreement 

to pay daily sum for delay.} — Defts. 
contracted to instal an elevator by 
Nov. 1. Some delay took place Sc 
on Deo. 3 defts. gave? a written 
guaranty to pay $15 for each day 
after the time elevator i*emainod in 
incomplete running order. It never 
worked satisfactorily Sc pltf. acquiesced 
in anotlier attomnt of dofts. to make 
it satisfactory : — Held : tliis was not a 
novation or an accord & satisfaction ; 
amount paid must be repaid Sc damages 
must, be assessed. — Porter v. Parkin 
Elevator Co. (1909), 13 0. W. R. 
1053.— CAN. 

Pailure of employer 

to deliver material.}— OvniMY v. New 
Toronto (1915), 8 O. W. N. 274.— 

CAN. 

u. Estoppel by conduct 

of employer .} — Sidney Boat & Motor 
Manufacturing Co. ij. Gillts (1909), 
44 N. S. R. 152; 7 E. L. R. 618.— 

CAN. 

w. “ Vices du sol.”] — Tlie 

builder is responsible for the “ vices 
du .sol,” although ho bo bound by Ids 
contract to follow certain plans SC 
specifications under tlio dircxjticm of an 
arclilUict employed by the proprietor. 
— Brown v. Laurie (1854), 5 L. C. R. 
05.— CAN. 

y. Adding storey — Defective 

temporary covcriim.} — Where a con- 
tractor, engaged in adiiiiig a storey to 
a building, undertakos to protect the 
building by means of a temporary 
covering, lie is answerable for all 
damagori whieh may ensue by reason 
of stress of w’eatlier, however extra- 
ordinary it may be. — Boivin v. 
Paqukt (1915). Q. R. 25 K. B. 09.- 
CAN. 

z. Defect discovered after 

payment.} — An engineer furnished new 
endues & repaired the boiler, oto.. of 
a steam-vessel, & subsequently recclvo<l 
payment therefor ; on tho steam vessel 
resuming her station the machiuory 
frequently went wrong. Sc ditferoiit 
parts of it failed, occasioning frequent 
repairs : — Held : payiiioiit of the iirico 
of the engine would not preclude tho 
owners from insisting in their action 
for damages, if the defects could not 
have been disco verod prior to the pay- 
ment. — Napier v. Campbell (1841), 
3 Dunl. (Ct. of Sess.) 879.— SCOT. 

a, Employer not damnified.} 

— Held : deft.*s counterclaim for 
damages, being much more than off- 
set by the difference between tho value 
of the building Sc what he had paid 
for it, should not he allowed.— 


McDonald v. Simonb (1910), 15 

W. L. R. 218.— CAN. 

b. Negligence of contractor.} 

— In a contract to build tho walls & 
foundation of a house for deft., a 
window was misplaced by tho nogligonoe 
of the contractor ; — Iletd : deft, was 
entitled to damugos therefor. — Iked ale 
1?. Dhewky (1912), 19 W. L. R. 931; 
4 1). L. R. 808.— CAN. 

0 . Failure to accept oumer*8 terms 
for taking omr work.} — Held: doits, 
were entitled to recover on a counter- 
claim for defeotlvo materials & con- 
struction, pltf. ImvJng failed to accept 
tonus upon which defts. offered to 
take the work off his hands. — Mo- 
Quarrik V. Calnkk (1895), 27 N. S. R. 
483.— CAN. 

d. Where delay caused hy 

both parties — Loss caused by contractor’s 
delay only .} — Where the conduct of 
both parties had contributed to tho 
delay in executing a building contract ; 
— Held : pltfs. were chargeable only with 
three months of the total delay, defts. 
being entitled only to the actual loss 
& damage occasioned by the three 
months* delay. — McLeod (Norman), 
Ltd. V. (JRiLLiA Water, Light, & 
Power Gommishion (1919), 17 O. W. N. 
124.— CAN. 

e. Meamire of damages — Difference 
in value between work contracted for rf* 
performed, j — Held : tho measure of 
damages w’as the ditferenco between 
the value of the work as performed by 
pltfs. Sc the value it would have had 
it it had been performed in a proper 
& workmanlike manner. — B ain & 
Torrey V. Eagle (1914), 29 W. L. R. 
335.— CAN. 

f. Allowance for work 

executed .] — In an aetJuu by resp. for 
t he price of work executed under a 
building contract, applt., who had 
completed tho work, counterclaimed 
for damages under a provision in the 
specification, in resi>ect of delay In 
completion : — IleUl : in csliuiating the 
damage reco\erable by applt., resp. 
wiis entitled to an allowance of the 
value of tlio work actually executed, 
— Willtamhon r. Mltrdocii (1912), 14 
W. A. L. R. 51.— AUS. 

g. ?>C€S8 of cost of comple- 

tion over contract price .] — Pltf. agreed 
to do carpentering work in a house 
being built for deft, for a certain sum. 
He commenced tho work, but left to 
allow tho plasterers to do their work. 
Jfitf. refused to return, on the ground 
that the plaster was dam]), though 
there was other work inside tho house 
to be done. Deft, employed another 
to finish the work : — Held : deft, was 
entitled to recover the amount paid 
to another to finish tlie work over Sc 
above the contract price. — Klugman 
V. Mitchell (1905), 2 W. L. R. 522. — - 
CAN. 

h. Damages to goods thrtmgh 

negligence during alicratwns — InnHlUy 
to apiwrtion damage suffered.] — Wa'ITS 
V. McLkay (1911), 19 W. L. R. 916. — 

CAN. 

226 i. J^ss of profits .} — Loss of 

proflt.s may bo claimod upon breach of 
a building contract tlirough failure to 
complete, on the ground that they 
may fairly bo considered aa arising 
naturally, that is according to the 
ordinary course of tilings, from such 
broach. Sc if they are also such a loss 
as may reasonably be supposed to 
have been in tho contemplation of the 
poi’ties at the time they made tho con- 
tract as t he probable result of the 
breach o! it. Deprivation of the use 
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Sect* 2. — Dam ages : Suh^ae cta, 1 & 2.J 

Towers (1853), 8 Exch. 401 ; 22 L. J. Ex. 180 ; 
166 E. R. 1404. 

Annaiaiiona : — Reid. Hadloy r, Baxendale (1854). 2 C. L. H. 
517 ; Sineed v. Foord (1859), 32 L. T. O. S. .314. Mentd. 
Kaiidall v, Kopor (1858), B. B. & E. 84. 

227. Loss of profitable charter.] — A ship- 

builder ; —Held : liable in damages for loss ihiough 
a profitable charter not being obtained, in conse- 
quence of his failing to build & deliver a ship 
within the time specified in his contract. — 
The Startled Pawn, Fijstcher %\ Tayijcitr 


228. Average profits of shipowners.] 

The Deerslayer, Blytii v. Tayleub (1866), 9 
L. T. 88, N. P. 

229. Ship improperly repaired — ^Loss by 

detention.] — In an action against defts. for 
breach of contract in improperly repairing a sea- 
going steam-vessel, pltfs. claimed damages for 
the loss sustained by the detention of the 
vessel by reason of such improper repairs : — 
Held : they were entitled to do so, the detention 
of the vessel being the probable result of the breach 
of contract. — Wilson i \ General Iron Screw 


(1855), 9 L. T. 88, N. P. 

of the building may also be compon- 
sated for quite aside from the qiieHliou 
of profits. — Can^vda Founduy Co., 
Ltd. r. Edmonton Portland Ckmknt 
Co., [1918) 3 W. W. K. 8GC; 43 

V, L. K. 583.-~CAN. 

k. Loss of rents.] — Deft. 

agreed with pltf. to cxe.hango five 
bouses, thou in course of erection, for 
certain lands of pltf. *8. the houses to be 
completed by a cjertaln date : — Held : 
the loss of rents which iniKlit have 
been obtained for the houses if com- 
pleted at the proper time was a proper 
measure of aamogos, the contracllug 
parties having known that the houses 
were intended to be routed. — Smith v. 
Tknnant (1890), 20 O. II. 180.— CAN. 

l. .] — ^Pltfs. agreed with 

deft, to do the plumbing, heating, 
roofing, etc., for a torrace of six houses 
in course of erection by deft. The 
agnxmient did not state when the 
work was to be comnlcUwl : — Held : as 
no time was specified for doing the 
work, pltfs. could bo charged with 
delay only from the expiration of the 
time given to thorn by a notice from 
deft, to proceed with tne work : & as, 
praotlcauy, from that time, deft, took 
charge of the work himself, pltfs. could 
not be held responsible for any loss 
of rentals that resulted. — Ki.ford & 
CJoRNiBH V. Thompson (1912), 19 

W. L. ll. 809 ; 1 W. W. K. 409 ; 1 
D. L. R. 1 ; 5 Sask. L. K. 9G.— CAN. 

m. Where IvpHdated 

damages provided for.] — 1’he contractor’s 
ernnloyment had been terminated 
under a forfeiture clause in the con- 
tract ; — Held : the employei’s were not 
entitled to recover for loss of rents 
after the building should have been 
completed, & other items of damage 
of that class ; such matters were 
covered by the provision In the contract 
as to liquidated damages for delaj' in 
completion. — O ra('k r. Osler (1911), 
19 W, L. 11. 109, 32«.— CAN. 

n. Loss of trade,] — Pltf. 

agrec'd to lath & plaster an extension 
of defi.’s hotel which was, to his 
knowledge, urgently required for occu- 
pation by visitors, etc., & ho well 
understood that the contract was one 
W'hero each day was a matter of 
consideration & w'hero time was a 
most essential & strict condition. The 
lath work was promptly completed, 
but pltf. could not proceed with the 

Slastcring because he had not secured 
tie noccssarj^ material : — Held : deft, 
was entitled to damages for the loss of 
trade consequent on the delay. — 
VoGAN V. Barry (1908), 7 W. L. 11. 
811.— CAN. 

0, Damage to imple- 

ments.}- ■ Owi\oth entered upon promises 
In course of eroctlon under a building 
contract ; the buildings collapsed 
owing to defective construe tion ; — 
Held : they wore not entitled to 
damages for loss of business owing to 
the delay after the collapse, tnoro 
being no definite ovldenoo to sustain 
a claim therefor ; nor were they 
entitled to damages fop implements 
injured in the fall of the building. — 
CoCKSUiriT l^LOW Co. V. AIJ)KRTA 
Building Co. (1910), 13 W. L. R. 
234. -—CAN. 


order for removal of 
material . ]- -H rlfand p. Slatkin (1914), 
20 O. VV. ll. 731 ,* C O. W. N. 707.— 

CAN. 

Q. Defective construction of 

mill.] — Held: defts. W’cro entitled to 
damages suffered by reason of the loss 
of the use of the mill during the sawing 
season, hut pltf. was not liable for 
damages not in oontemplation of the 
parties, or not being tne immediate 
I'esult of the breach of contract, such 
as additiuiial cost of sawitig, or logs 
sold at a loss. — Bruiim v. Ford (1900), 
33 N. S. K. 323.— CAN. 

229 i. Ship improperly repttired 

— Loss hy drtmtion.l— Shlp-biiildei’s 
agreed to repair & lengthen a whale 
ship. 3'he ship was delivered as 
complete, & thereupon sent to the 
whale-fishing at IJ. Straits, but, in 
consequence of the deficiency of the 
work, was obliged to return to port, 
& was there detained for twenty -two 
days undergoing repairs ; having then 
lost the proper season for the Straits, 
she was sent to Q. ; — Held : the ship- 
builders were liable for any loss 
sutfemi by the vessel not being able 
to go to D. Straits, or to roach G. at 
the proper fishing season. — Straciian 
& Gavin v. Baton (1828), 3 Wlls. 6c S. 
19.— SCOT. 

T. Ship not repaired — Cost 

of temj}orary repairs — Loss of profits- - 
Delay in fostering trade.] — A eontmetor 
w'ho undertakes to do certain repairs 
to a stoamhoat is responsible for the 
damages eau8e<l resulting from the 
non-execution of the work & consisting 
in ; the cost of temporary repairs, 
including the loss sustained by the 
delay In etleciing them ; the loss of 
profit which the boat would have 
earned if it ha<l been properly repaired ; 
the cost of the work requiicd to put 
her in good condition. Tiie loss 
resulting from delay in fostering trade 
eunuot be included in the damages. — 
ClIATKAlTGUAY & BKAIHIARNCHH NAVI- 
GATION CJO. V. PONTRRIAND Co. (1909), 
Q. It. 37 S. C. 392.— CAN. 

8. Non-delivery of ship — 

Loss of season* 8 profits .] — Defts. agreed 
to build 5c. etiiiip a scow to be dellvoi*od 
on the opening of navigation of the 
river T. in the spiiiig of 1914. Default 
in delivery was made : — Held : pltfs. 
were entitled to damages for the non- 
delivery of the scow for tlie whole of 
the season of 1914, — Donovan v, 
Chatham Bripok Co. (1915), 8 
O. W. N. 235.— CAN. 

t. Ship not huilt to specifica- 

tion — Deficiency in carrying capaemy.] 
— Held : the damage to the purchaser 
ought to bo estimated by doductiiig 
from the t.otal price a sum proportional 
to the difference between the actual &. 
the stipulated capacity. — W alker, 
Hkndkhhon & Cd, V. Hittuhihon 
(1885), 22 Sc. L. ll. 90.3.— SCOT. 

•• Set-off — Aclimi in 

rrm.l— In an action in rem by the 
builders of a ship to enforce a rntgo. 
thereon, given to tiiem on account of 
the contract price for its construction, 
the owners, for whom the ship was 
built, may plead as a defoneo pro tanlo 
that the ship was not constnicied 


according to specifications 8c claim an 
abutoment of the pHce In consequence 
of such default 5£ that the loss In value 
of the ship, at the time of delivery, 
attributable to such default, should l>e 
deduotod from the claim under tho 
mtge. — Bow MoLachlan & Co. v. 
Tuio Camosun (1908), 40 S. C. It. 418 ; 
revsd. [1909) A. C. 597.— CAN. 

b. Improper materials used 

in building charm.] — The work lii 
question was the building of a church : 
— Held : a reduction of the contract 
price by an amount equal to the 
ditYeivnoo in value between tho bad 
material & that which should liavo 
boon used was not an adequate measure 
of tho set-off to which the proprietoi’s 
were entitled. — Wood v. Strinoer 
(1890), 20 O. it. 148.— CAN. 

0. Contract for laying under- 

pipe.] — A. employed B. to furnish 
dpes for supplying water to his lioustL 
3. supplied [)oor material 8c ineffielent 
abonr. A. put the matter right 8c 
lien claimed for removal of the i)ipes, 
or repayment of £300 paid on aeouunt, 
£200 for damages : — Held : lie was 
entitled to succeed. — M’D onald v, 
Macicie & CX). (1831), 5 Wils. & S. 402. 
—SCOT. 

d. DefecUve ditch.] — Defts. 

were tin' owncis of mining properties 
8c contracU'd with pltf. to build a 
ditch to carry water to defts.* pi’operty. 
lie did not fulfil his contract in a 
proper manner : — Held : defts. were 
entitled to whatever expenses they 
wore put to in getting tho ditch into 

? roper working order. — B annerman v. 
iKTRoiT Yukon Mining Co. (1907), 

6 W. L. n. 704.— CAN. 

Defective, oven in bake- 
house — Injury to axljoining hniUling.] — 
Deft, contract'd with pltf. to eicct a 
building, including a bako-oven. for a 
stated juice. The arch of the oven was 
so constructed as to be in danger of 
falling. I’ltf. went on using tiu! oven 
for about six moiilhs from its <'Oin- 
plotlon, when a lire occurred in tlio 
bake-house in which the oven was, 
injuring tho bake-house 8c the main 
building adjoining it : — He.Ul : pltf. 
was confined to tlie damages to the 
oven itself. — Baker v. Atkins (1910), 
13 W. L. B. 327 ; 15 B. C. It. 177.— 
CAN. 

Defective sih) — Duty of 

employer to minintiHe loss .] — Pltf. agreed 
to build a silo for deft. ; tho work w'os 
badly dono 8c deft,, claimed for damagtw 
sustained through not being provided 
with a silo for the nreservalion of a 
crop of corn which In expectation of 
ita construction he planted 8c culti- 
vated : — Held : the amount awarded 
deft, should be reduced as lie did 
nothing to minimise his loss by dis- 
posing of his corn. — R ice v. HocKicrT 
(1913), 24 O. W. R. 882 ; 4 O. W. N. 
1570 ; 12 D. L. It. 506.— CAN. 

g. Excavation work aban- 

doned — Money expended in completUm.] 
— Penbkrtiiy V. Corner (1919), 15 
O, W. N. 383.— CAN. 

h. Delay in erecting elevator.] 

— An elevator was to have been rt»ady 
for use by Jan. 23, & was Jn fact not 
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CoLTJERY Co., Ltd. (1877), 47 L. J. Q. B. 239 ; 37 
L. T. 789 ; 3 Asp. M. L. C. 530. 

Annotation : — Held. The Argeutino (1888), 13 P. D. 191. 

230. Improper materials in building house 

— Loss by rebuilding — Loss of ground rent.l — Deft, 
supplied pltf. with mortar for some ouilding 
operations ; subsequently the building was con- 
demned by the liondon County Council, on the 
ground that the mortar was bad : — Held : pltf, 
was entitled to recover from deft, the cost of puDing 


down & rebuilding, & also damages for loss of 
ground rent. — Smith v. Johnson (1899), 15 
T. L. R. 179 ; Emden's B. C., 4th ed, 668, 

See, generally, Damages. 


Sub-sect. 2. — Default op Employer. 

231. Delay in removing obstruction to site— - 
Loss sustained by unreasonable delay.] — Lawson v, 
Wallasey Local Board, No. 30, ante. 


ready until Aug. 6. The elevator was 
expressly stated to l>e a passenger 
elevator ; there was no evidence that 
pltfs. knew that it was intended to be 
used also as an elevator lor tlie 
carriage of goods: — Held: (1) for 
this period of delay deft. oo. were 
entitled to damages, although the 
delay for the most part arose through 
no fault of pltfs., but throxigh occur- 
rences which they failed to guard 
tlieniselves against hi their contract ; 
(2) the damages recoverable were such 
as would naturally result from the 
broach of the contract, as the ordinary 
consequence of such breach, or, in the 
circunistancos of the particular case, 
might reasonably be presumed to have 
been in the contemplation of both 
parties at the time they made the 
contraett ns the probable result of the 
breach of it ; (3) deft. co. were not 
entitled to Include in their damages the 
wages of men employed to carry 
merchandise, the rental of a hoist for 
tlic same purpose, & extra light during 
the hoiirs these men worked ; (4) deft, 
co, were entitled to damages for loss 
of business & Inconvenience, includifig 
contingent or speculative damages. — 
HTOVim V, PRY(’K-Jo\Krt, Ltd. (1913), 
25 W. L. R. 172.— -CAN. 

k. Assessment. of—Ity emtrt. ] — A 
contract provided for puynient of $20 
a day for delay in comnletlon, & that 
Hlmuld the contractor be delayed i)y 
any cause W'hieh he could not reusem- 
ably ho cxpotd-etl to control, t.lio 
aixdiltcet should give tfie contractor 
Bucli extension of time as, in Iiis, the 
architecd’s, opinion, was fair & just : 
— -Held : tlio arclLllccl-, by his absolute 
refusal to deal with tho question of 
damages, which necessarily Involved 
tho question of allowances for delays, 
abdicated liis qiiiisi -judicial otticc : & 
the aseertainment. of the amount of 
the damages, involving the allowance 
for delays, was for the et. — \V.\T'rH %\ 
ALLkay (1911), 19 VV. L. R. 910.— 
CAN. 

PART VIII. SECT. 2, SUB-SECT. 2. 

l. JAahility of employer — Crmm .] — 

A. , the proper oflhw of a Govt, 
department, promised to appoint a 
suitable person to Inspec't the timber 
for use under a cont ract at an agreed 
I)lace. Tho inspector was not ap- 
pointed until a considerable time after- 
wards, & by roason of siich delay tho 
suppliant had to pay a higher rate of 
freight on the timber than ho other- 
wise would have had to pay, & was 
compelled (a) carry on his work in more 
unfavourable weather &. at greater 
cost, for which ho clalinecl damages : — 
Held : the Oowu was not bound under 
the contract to have tho inspection 
made at any particular place ; & in 
view of Govt. Railways Act, 1881, 

B. 98, & tho express terms of tlio 
contract, A. had no power to vary or 
add to its terms, or to bind the Crown 
by any new promise. — Maykh v. H. 
(i891), 2 Kxch. C R. 403 ; 23 S. C. II. 
454.— CAN. 

m. .] — ^A spoolDcatlon 

provided that the comrs. of a Govt, 
railway would provide & fix cast iron 
columns, iron girders, Sc other iron 
work required for supporting a roof. 
Tho contractor was unable te proceed 
with the execution of his work, in con- 


sequence of the neglect of the comrs. 
to supply the iron girders, etc., owing 
to which delay he suffered loss 8c 
damage : — Held : the delay on the 
part of the comrs. acting for tho 
Crown to provide & fix tho cast iron 
columns, etc., was a breach of the 
contract, & tho Crown was liable for 
the damages resulting from such 
broach. — Isbester v, R. (1877), 7 
S. C. K. 690.— CAN. 

n. Company incor - 

poraied by statute — Plans to be submitted 
for approval.}— 'A co. was incorporated 
by a statute which enacted that before 
the CO. should commence the coustrue- 
tlon of the works authorised, tho plans 
should be submitted to 8c approved 
by tlio Governor In Council. I'lans 
w ere submitted, but were not approved. 
By its petition of right the eo. claimed' 
damages against the (Jrown for breach 
of contract to approve the plans : — 
Ilebl : there was no contract or under- 
taking by the Crown that the Governor 
In Council would approve the plans, & 
tho Crown w^as not liable. — Lake 
C hlAMPLAlK & St. LAW’KKNtlE SlIIP 
Canal Co. v. R. (1917), Ifi Exch. C. R. 
125 ; 35 I). L. R. 070; uffd. 54 S. C. R. 
401.— CAN. 

o. Abandonment At 

substitution of toorJ:.] — Tho suppliants 
contracted with the Crowm to do 
certain work on the C. canal, tho con- 
tract providing that they shotild 
provide all labour, plant, etc., for 
executing & completing all the wwks 
sot out or referred to it in the spocihea- 
tioiis, namely, all the dredging of the 

C. canal on section No. 8. After a 
portion of the work had been done, 
tlio (.Town abandoned tho scheme of 
constructing dams contein]>latcd by 
tho eoiitraid., 8c adoi>ted another plan, 
tho work on which was given to other 
coutractom. After it was completed 
tho suppiiants filed a petition of right 
for the urolUs they could have made 
had it been given to tlioni : — Held : 
the petition of right w'os iiropcrly dis- 
missoil. — Gilbert Blabtino & Dredg- 
ing (^o. V. R. (1902), 23 C. L. T. 59 ; 
33 S, C. R. 21. — CAN. 

. Non-performancc enusiny 

y to contractor.}— -MchuoD v. Sault 
Ste. Marie Pubho School Bo.\.rd 
(1915), 8 O. W. N. 569.— CAN. 

q, ^ 3 — Ow’ing to tho 

dllatcriness of the officials of a school 
board 8c their orchitw.t, a contractor 
w'as precluded from completing Ids 
contract for tho erection of a school 
wittiiu the time stipulated : — Held : 
no damages could be recovered for the 
delay. — Edwards v. Public: School 
Board S. S. Oxford (1913), 25 O. W. R. 
437 ; 6 O. W. N. 537.— CAN. 

P. Suspension of work by 

contractor — On. non-payment of instal- 
ment by employer.] — A building contract 
provided that, should tho contractor 
suffer pecuniary loss by any action of 
tho employer wlioroby tho works 
should have boon suspended, he should 
be remunerated to the extent of his 
loss. The contractor having suspended 
work under the contract owing to tlio 
en^loyer's failure to pay moneys 
certified by tho architect to bo due : — 
Held : though tho contractor had 
suffered rather from the Inaction than 
from the action of tho employer, he 
could recover. — Pedersen v. Haddock 
(1917), N. Z. L. R. 684.— N.Z. 


1 . — — Delay caused by chanoes in 
construdion — Agreed to by C(miractor.] 
— Pltf., tho con tractor, alleged that 
by reason of certain changes, not 
included in the contract, he w’os 
delayed in the construction work under 
tho contract, 8c suffered damage 8c 
incurred expenses thereby : — Held : 
pltf. was not entitled to damages by 
reason of the making of changes in the 
construction work, because ho hod 
agreed to make 8c had stipulated that 
ho should be paid for making the very 
changes in the construction referred 
to. — Lawrence v. Kern (1910), 14 
W. L. R. 337 ; 3 Sask. L. R. 253.— 
CAN. 

Dufy not to irUerfere with 

contractor.}— V\tt. entered into a con- 
tract with a city oorpn. to construct 
certain sowers. In the course of his 
work the contents of certain city 
sewers, which existed in the streets lu 
which nltf. was required to build tho 
sewers he had contracted to construct, 
the existence of which was not known 
to 8c was not discloseil to him, flowed 
into the trenches dug by lUm 8c caused 
lilm additional expense in doing the 
work : — Held : pltf. was entitled to 
damages for the loss sustained. — 
Bourque v. Ottawa City (1903), 23 
C. L. T. 265 ; 6 O. L. R. 287 ; 2 
O. W. li. 701.— CAN. 

u. Cessation of unnrk ordered 

by employer's engineer,}— Wider a con- 
dition for payment of damages for 
suspension of work beyond a certain 
period, the employer is liable for 
damages resnltinig from such suspen- 
sion though tho engineer required it 
under the form of an “ order of works.** 
— Young v. Ballarat & Ballarat 
East Coahis., Martin v. Board op 
],AND & Works (1879), 5 V. L. R. 
503.— AUS. 

w. When right to damages lost — 
Delay of party claiming.] — Pltf. claimed 
damages for bi'cach of contract ; deft. 
oonnterclaiintHl for like damans ; — 
Held : each party w’as guilty of such 
delay in performing his part as to 
disentitle him to damages. — Page v, 
Gref.n (1903). 2 O. W. R. 137 ; (1904), 
3 O. W. R. 494.— CAN. 

y. fyichcs.] — C. entered into a 

contract with G., the contractor for 
tho coiistmction of tho railway, to per- 
form works of conatrucUon on a portion 
of the road, 8c agreed to keep open at 
certain times 8c horn’s at his own cost 
8c expense the main line for the passage 
of traffic or express trains nm by Q. 
w'itliout an S'" charge to tho latter ; 
there was a proviso that “ any time 
occupied on the road over 8c above 
w’hat inav be roquli*ed by the hours 
mentioned, or any expense caused 
theitiby shall bo paid by tho con- 
tractor Q., on a oertmoate to that effect 
signed by tho superintendent of tho 
contractor.** On action for damages 
caused bv the iutemiptiou of tho work 
by tho possbig of reap. *8 trains : — 
Held : it was the duty of pltf. to got 
the superintendent’s certifleate within 
a reasonable time, 8c not having taken 
any steps to got it until six years aR»r 
the superintendent had loft deft. *8 
employment, tho failure to produce 
such coH-ifleate was suffloient ground 
for dismissing pltf.’s action. — ^M uOar- 
RGN V. MoGreevy (1886), 13 S. O. R. 
378.— CAN. 
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232. Figure to give possession of site — Summer 
contract — Increased expenditure.] — contracted 
with a water co., in the month of June, to lay 
certain conduit pipes, A; the co. agreed to bo 
ready at all times to give B. possession of the sites, 
to enable him to proceed with the construction of 
the works. By means of the co.’s delay in giving 
possession of portions of the sites to B., B. was 
thrown into tlie winter months, when wages were 
higher & the works were more difficult to con- 
struct ; — Held : a summer contract liaving, by 
implication, been in the contemplation of the 
parties when the contract was made, B. was 
entitled to a quantum meruiU or damages in 
respect of the increased expenditure which he was 
thereby impelled to incur. — Bush v. Wihteiiaven 
Port & Town Trustees (1888), 52 J. P. 392 ; 


2 Hudson’s B. C. 4th ed. 122, D. C« ; ujj'd, 2 
Hudson’s B. C. 4th ed. 130, O. A. 

AnnoiatioM : — Diitd. Drew-Bear v, St. Panoras Grdns. 
(181)7), Emdeu’s B. C. 4th ed. 681 : Jackson v. Romford 
R. D. C. (1909), 73 J. P. 248. Contd. Porter v. Tottenham 
tJ. 1). C., I1916J 1 K. B. 776. Bad. Naylor, Benzon r. 
KraiiiiBoho Industrie GcsoUschaft, 11918] 1 K. B. 331, 
Mentd. Bank Line v. Capel, [1919] A. O. 435. 

233. Interference by other contractors.] — 

Drew-Bear V, St. Pancras Guardians (1897), 
Emden’s B. 0. 4th ed. 681, C. A. 

234. Breach of implied term.] — ^Freeman 

A Son v. Hensijcr, No. 24, ante, 

235. Non-supply of drawing, details Sc 

information — ^Extension of. time.] — He Trollope 
A Sons A Colt>» A Sons, Iti'D. A Singer, No, 32, 
anic» 

See, farther, Part II., Sect. 2, sub-sect. 2, A, 
ante. 


232 i. Failure to give possession of 
site — Rise in wages it prices.] — A 
specification of work to be done pro- 
vided that the contractors would get 
possession of the ground iininediatcly 
after acceptance of tender. By the 
formal ooulraot the employei'S reserved 
the right to appoint the time when the 
contractors might enter on the lands 
&; proceed with the works, the con- 
tractors In the event of the time of 
entry being postponed being entitled 
t>o an extension of time to ooiuplete t he 
works. 

After the works hod been completed 
the contractors brought an action of 
damages against the employers averring 
delay in getting possession & loss 
owing to the rise in wages, price of 
materials, etc. : — Held : the employers 
wore not bound to give possession 
either on the date the tender was 
accepted or when the formal contract 
was signed & the contiactors could not 
recover. — Mackay & Son v. Lrven 
Police Comrs. (1893), 20 R. (Ct. of 
Scss.) 1093.— SCOT. 

285 L <€’ supply details .] — A 

contract provided that the contractor 
should be put in nossossiou of the 

S remises, & should no furnished with 
1 C linos Sc levels, by a Axed date. Sc 
that ho should have no action for 
damages or otherwise, against deft, by 
reason of delay : — Held : the clause of 
the contract denying pitf.’s right to an 
action for damages applied to the 
giving possession of the premises only. 
Sc not to the delay in furnishing lines 
Sc levels. — Munko r. Wi^^S'rviLLK Town 
(1903), 36 N. S. R. 313.— CAN. 

a. Delay in supplying materials — 
Raving clause in contract.] — A contract 
fur the erection of a steel bridge pro- 
vided that any delay in the delivery of 
property or buildings to be delivered 
to the contractor by the employer 
should not give the contractor a claim 
to compensation : — Held : delay in the 
delivery of the bridge & the bolts & 
flttings therefor deliverable by the 
employer to the contractor was within 
the clause, Sc was not a matb^r for dam- 
ages. — F baseb V. Hamilton (Xirpn. 
(1912), 32 N. Z. L. R. 205.— N.Z. 

b. Failure to get plans approved .] — 
Pltf. contracted to build two houses 
on a piece of land belonging to deft., 
which be had purchased from the 
Town CJouncH subject to a condition 
that only one house should l>e eroett^d 
upon It. The Town Oomicil failed to 
approve the plans. Sc pltf. sued for 
damages, assessing his loss at 24 per 
cent, on the price for “ book-keeping,** 
24 per cent, for architect *0 foes. Sc 
6 por cent, for loss of profit ; — Held : 
pltf, was entitled to recover 5 per cent, 
for loss of profit. — Coombh v. Mullkb 
(1913), E. D. L. 430.— S. AF. 

c. Measure of damages — Nominal 
damages only,]— A spocification for 


tenders provided that not less than 
4 trial borings were to be made. l*ltf., 
whoso tender was accepted, had made 
2 borings. Sc was prepared to make 2 
more according to the specification, 
when deft, intimated that he considered 
the contract completed. Sc refused to 
authorise any more borings to bo 
made ; — Held : pltf. cmild only recover 
nominal damages. — W akefokp v. 
Railways Comr. (1881), 2 N. S. W. 
L. R. 2.^8,— AUS. 

Loss of profits — Extras .] — 

Where there Is a broach of contract, 
the damages are to be measured, as 
near as may be, by the profits the con- 
tractor woiild have made by complet lug 
the contract in a reaRonabIc time. 

A contractor <*lainiod for loss of pro- 
fits in respect of extras not covered by 
the conti*act : — Held : inasmuch as it 
was not possible to say that the engineer 
would have direct-cd It to be done by 
him had the work minainod in pltf.'s 
hands, or that he wouhl have fixed a 

f )rico for it from which a profit would 
lave been derived, it e<»uld not be 
tuken into consideration. — R. v, 
Stewart (1902), 32 S. C. R. 483.— CAN. 

e. Loss hy stoppage of v)orka.] — 

A contractor entert^d into a contract 
with a CO. for the construction of 
a railroad. Sc for keeping It In 
repair ; he completed the greater por- 
tion, when the co. stopped the works : 
— Held : an Inquiry should bo directed 
as to the damage sustained by the con- 
tractor by reason of the stopping of the 

works. WlflTEHKAP V. BUI-T’AIvO & 

Lake Huron Ry. Co. (1859), 7 Or. 
351 ; 8 Gr. 157.— CAN. 

t. Loss actually sustained.] — 

A contractor was delayed by the default 
of the proprietor or bis workmen in 
beginning liis work until a date after 
IJic termination of the time fixed by 
the contract : — Held : the delay in the 
after prosecution of the work should 
not he vislt<!d by the imposition of the 
icualty of so much per day, but should 
)e limited to damages sustained 
thereby. — F indlay r. Sitcvenb (1910), 
15 O. W. R. 212 ; 20 O. L. H. 331.— 
CAN. 

g. As at date of hreacTi .] — 

Pltfs. undertook the erection of a 
building for deft.,* deft, was to pay 
for all labour, material & other charges 
incidental to the work from time to 
time as such payments were duo Sc 
notified by pltfs. For this work dolt, 
agreed to pay pltfs. a fixed sum of 
$1 5,000 subject to increase or deduction 
by a sum equal to 20 per coni, of such 
sum as ultimately was found to be 
less than or In excess of 1189,000 being 
the fixed estimated cost of the work. 
The work was stopped because deft, 
was unable to furnish the money to 
carry out his part of the contract. 
Deft, some time later advertised for 
tenders to complete the building in a 


modifiod form. Before any new con- 
tract was lot ho received a letter from 
pltfs. protesting against the work 
being continued under any contract 
but theirs & warning him that ho was 
not relieved from this contract, but 
ho entered into a now one with other 
contractors : — Held : pltfs. were en- 
titled to damages for broach of contract 
as of the date when the new contract 
was let by deft. Sc that, in ascertaining 
such damages, the total cost of the 
building os completed under the pltfs.’ 
contract had they resumed work on 
the date of the breaeh should be 
estiinated. Sc. to the extent to which 
that cost should exceed or fall below 
$189,000, 20 per cent, thereof should 
be deducted or added, as the case might 
bo, to the amomit to which the idifs. 
might be found entitled in rt'speet of 
the $10,000 (balance of $15,000, less 
$5,000 paid). Sc in ascertaining the 
damages payable in respect of this 
Item there should be taken into 
account the value of the time, labour Sc 
expense which the pltfs. wcrci saved 
through being relieved of their obliga- 
tion to carry out their contract. Sc. any 
contingencies which might have inter- 
fered with their doing so. — Jones Sc 
Lyttlk, Ltd. t*. Maukik, [1918] 
2 VV. W. R. 82.— CAN, 

h. Local rule, of trade wi- 

kmnon to employer.} — In an oedion by a 
l>ulld€*r & contractor for damages, 
including the fees of an architect em- 
ployed by him, for bi*oach of contract. : 
— Held : pltf. could not avail himself 
of an aUegeti local rule of t.mde that 
aiehltects must be enimged for build- 
ings of the contciuidated value of 
those to bo erected, since it was not 
shown that deft, knew of the rule or 
accepted any liability thereunder. — 
Coombh v. Muller (1913), E. D. L. 
430.— S. AF. 

k. Employer taking possession.] 

— I’ltf., a contractor, was compelled 
to cease work owing to the refusal 
of deft.*s aichitoct to furnish a 
pro^iSH certificate, Sc deft, took pos- 
session of the works. The architect in 
refusing the certificate had not per- 
formed his duty between the parties, 
which was of a quasi- judicial nature : — 
Held : pltf. was justified In stopping 
the work & was entitled to recover the 
damages sustained by him by reason 
of deft, having taken possession of Sc 
converted to his use the plant, appli- 
ances Sc tools used by pltf. upon or In 
connection with the work. — Alberta 
Building Co. v. Caiaiary C^ity (1911), 
16 W. L. K. 443.— CAN. 

l. Pleading — Whether damages claimed 
— Effect of arbitration award.] — Pltfs, 
ooutractod to do oortaln work for 
defts. by a fixed date. After the 
date for completion a fresh agreement 
was entered into hy which pltfs. 
promised In all respects to execute the 
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Part VUI. — ^Breach op the Contract, 


SsoT. 8.— PENALTIES AND UQUIDATED 

DAMAGES. 

Sub-sect. 1. — In General. 

flee ^ generally t Damages. 

8ee ^ alsOf Arbitration, Vol. IT., p. 613, No. 
1619. 

286. Whether liquidated damages or penalty — 
Bond with penalty to secure payment.] — A con- 
tractor undertook to do certain works within a 
given term,- or to pay certain fixed sums : — Held : 
(1) whether these were penalties or uidiquidated 
damages, might properly have been decided m an 
action at law ; (2) the fact that a bond with a 
penalty had been given to secure the payment of 
them, was itself strong evidence to show that they 
were liquidated damages. — Ranger v. Great 
Western Ry. Co. (1864), 6 H. D. Oas. 72 ; 24 
L. T. O. S. 22 ; 18 Jur. 795 ; 10 B. R. 824, H. L. ; 

?( 7 . (1843), 3 Ry. & Can. Cas. 208. 


Ann^i^ .•—Rold. ThomlilU r. Neats (1800), 8 C. B. N. 8. 
831. Mentd. Kirk v. Bromley Union Grans. (1846), 11 
Jnr. 49 : Waring v. M. S. & L. Ry. (1849), 7 Hare. 482; 
South Wales Ry. r. Wythes (1854), 1 K. & J. 186; 
Scott v. Liverpool Corpn. (1858), 3 Be O. & J. 334 ; lU 
Royal British Bank (1859), 3 Be Q. & J. 387 ; Pawley v. 
Turnbull (1861), 3 GifT. 70 ; Now Brunswick & Canada Ry. 
V, (^nyb^ro (1 862), 9 H. L. Cas. 711: Thames Iron Works 

Mall Steam Packet Co. 
P' S* » ^01 V. South Staffordshire Ry. 

h 5 Wildes v. Russell (1866), Har. & Rntk 
689 : Western Bank of Scotland v. Addle, Addle r. Western 
Bank of Scotland (1867), L. R. 1 So. & Blv. 145 ; Phillips 
V. Eyre (1870), L. R. 6 Q. B. ] • Mackay v. Commercial 
Bank of New Brunswick (1874), L. R. 5 P. C. 394 ; Steg- 
inunn v. Ot:7onnor (1899), 81 L. T. 627 ; Taff Vale Ry. v. 
Amalgamated Soo. of Ry. Servants, fl901] A. C. 426 ; 
Foster & Bteksee v. Hastings Ckirpn. (1903), 87 L. T. 736 ; 
Lodder v, Slowey, [1904] A. C. 442. 


237. Weekly sum — ^Liquidated damages.] 

— Pltf., a builder, contracted with deft, to do 
certain repairs & alterations to a house, to bo 
completed within a specified time, “ subject to a 
penalty of £20 per week that any of the works 


works by certain days therein spociff od ; 
& if pltfs. wore not authorised, before 
the 1st Jan. then next, by deft.’s agent 
to proceed with certain work therein 
mentioned, a certain extension of time 
should bo allowed therefor. Aver- 
ments, that pltfs. immediately pro- 
oooded to the norformanoe of the con- 
tract. & were then prepared to execute 
& complete it, but wore stopped by 
defft. In tho exorcise of the power in 
him vested, whereby pltfs. wore 
hindered, etc. Further averment, that 
afi/or the execution of tho agreement, 8c 
before tho time limited, etc., deft., un- 
necessarily, wrongfully, & fmiululently 
hindered & delayed pltfs., etc., by 
means of which pltfs. were put to great 
extra trouble & expense, yet they per- 
formed tho work in accordance with tho 
plans & Hpociflcatious, etc., 6c deft, 
accepted 6c received the same from tho 

S ltfs. 6c tho engineer, etc., >vrongfnlly 
i fraudulently gave wrong monthly 
estimates, etc., & deft, wrongfully 
procured false 6c untrue final estimates 
te bo given. Averment, that 11101*0 
than ten days before tho commence- 
ment of tho suit the sura of £10,000 
was duo from deft, to pltfs, for work, 6c 
£2.500 bonus mentioned In tho ogrte- 
ment, whorc^of deft, had notice, ote. 
I'leas, never indebted, that deft, did 
not hinder & delay, 6c not guilty. A 
verdict was taken by consent for 
£8,000 subject to arbitration. The 
arbitrators awarded non-performance 
by pltfs. of the work by tho time 
spcclfiod ; that tho amount paid by 
deft, exceeded the amount of the 
engineer’s estimates & bonus of 
£2,500 : 6c that deft, had not paid tho 
amount duo before the commeucement 
of tho suit. Upon reference to the ct. 
by the arbitrators upon tho facts : — 
Held : if pltfs. wore claiming damages 
because of tho wi*ongful 6c fraudulent 
acts, the award had rejected such 
claims. — Brown v, Wyrnicfl (1861), 11 
C. l\ 561.~-CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 


m. Whether enforceable — Though 
owner not damnified .] — The penalty im- 
osed for non-completion or a building 
y a certain date Is tho parties* own 
assessment of the damages occasioned 
thereby. Although tho owner has 
suffered no loss he is entitled to enforce 
the clause, Sc this is so even where he 
has given supplementary contracts 
which have delayed tho completion of 
the work. — Bamthoussk v. Vax.tquett« 
(1915), q. R. 24 K. B. 62 ; 24 D. L. li. 
219, —CAN. 


n. Sufficiency of breach-^ 

Waiver.] — ^Pltfs. contracted with defts. 
for the construction & working of a 
tramway. In pursuance of the con- 


tract £1,000 was paid to defts., to be 
declared forfeited by way of liquidated 
6c ascertained damages in case of the 
non-completion of the contract, or the 
due observance 8c performance of any 
of tho covenants. On a Monday, the 
day after tho plans were due to bo 
submitted for approval, defts.* solr. 
wrote to pltfs. reminding them that 
the plans must be subniitted. Pltfs. 
sent tho plans by their agent to the 
next meeting of defts. on the following 
Tuesday, but defts. refused to receive 
tlicm : — Held: (1) not a breach for 
which the £1,000 could bo forfeiUnl ; 
(2) the breach had been waived. — 
CooNAN V. Balmain Bohoituii (1890), 
11 N. S. W. Eq. 270.— AUS. 


o. Allowance for altera- 
tions.] RETNOLPS V. STRELl'ra (1901), 

3 VV. A. L. R. 143.— AUS. 


p. Eaiension of time granted — 

Complctum after ejetenoion .] — A build- 
ing contract contained a stipulation for 
payment of penalties by pltf., a builder, 
in case of delay l)eyond a certain period 
In completion of the work ; deft, at tho 
request of pltf. granted additional 
time ; — Held : he did not thereby 
waive Ins right to penalties for delay 
beyond such additional time. — T ab- 
RE'rr V. Wakely (1889), 10 N. S. W. 
L. R. 77.— AUS. 


q. Engineer's certificate a con- 

diiivn precedent.] — Held: defts. in an 
action on a building contract could 
not succeed on a counterclaim for a 
penalty for delay without a certificate 
of the eiujineor. — ^M andkrs v. Moose 
Jaw City (1914), 28 W. L. R. 821.— 
CAN. 

r. Implied new contract — Whether 
lUfuidated damages clause incorporated.] 
— Pltfs. on 3l8t May, contracted to 
complete the iron work upon a building 
put up for deft,, by let July, & to pay 
liquidated damages for every week the 
work should retnain unfinished after 
that time. Deft, had not the building 
ready to receive the Iron work for nine- 
teen weeks after Ist July, but pltfs. did 
not finish their work for more than 
seven weeks after they w’ero enabled 
to begin ; — Held : such a special pro- 
vision as that for liquidated damages 
would not be considered as incorporated 
In tlie new contract under which the 
work was done after Ist July, though 
pltfs. might be liable for the delay in an 
action for damages. — Hamilton v. 
Moork (1873), 33 U. C. R. 620.— CAN. 


s. Whether liquidated damages or 
penaUy — Principles of constructiim .] — 
In deciding the question whether a 
sum of money nmned in a contract as 
payable in the event of non -completion 


within a fixed time of what is to be 
done under the contract, is a penalty 
or liquidated damages, tho ct. must 
take Into consideration the intention 
of the parties, as evidenced by their 
language, 8c the circumstances of the 
ease taken as a whole 6c viewed as 
at tho time tho contract was made. 
The worfls “ as liquidated damages 8c 
not as a penalty are not te be left 
out of account altogether, though they 
are not conclusive. In many instances 
liquidated damages are provided for 
because of the difficulty of proving 
damage, thougli actual damage may 
accrue. Because there are many 
matters, some very small, which would 
constitute non-completion, it does not 
neoessarily follow that the sums nameil 
as liquidated damages are to bo re- 
garded OH payable on several events : 
non-completion is only one single 
event. — St. Catherine’s Improve- 
ment Co. V. Rutherforo (1914), 31 
O. L. R. 674 ; 19 I). L. R. 602 ; 6 
O. W. N. 568.— CAN. 

t. Sum accruing at stated 

periods — TAquidated damages. ] — H eld : 
wiiere a sum certain is payable oeoruing 
from day to day or from week to week 
or tho like for non-coiiiplotion to time, 
it is liquidated (Jamoges, 6c not a 
penalty. — Grace v. Usler (1011), I'd 
W. L. R. 027.— CAN. 


237 i. Weekly sum — Penalty.!-— 

Beft. contracted under seal to do cer- 
tain work required in the erection of 
two dwelling houses for pltf., 6c cove- 
nanted that tho work should be fully 
completed by a fixed date under a 
penalty of $20 a week as liquidated 
damages ft)r every week beyond the 
said time tho said works should remain 
iucoinplote : — Held : a penalty. — A i«;h- 
BOLD V. Wilson (1872), 32 U. C. R. 
590.— CAN, 

is? ii. Liquidated datnages. ] 

— Bett., a builder, was liable under a 
bond to a penalty of £10 per week for 
every week during wlilch, after a day 
fixed, any inatoriols remained upon the 
premises, or the work remained incom- 
plete : — Held : liquidated . damages. — 
Bonhall V. Byrne (1867), I. R. 1 C. L. 
573 ; 2 I. L. T. Jo. 0.— IR, 

237 Ui. .] — In abuilde 

ing contract It was stipulated that tli- 
builder should pay a penalty of £5 
a week for every week after a oertalu 
date, during which the works were not 
oomplotod : — Held : the clause was 
not a penalty clause, but one of 
liquidate damages. — Johnston v. 
Robertson (1861), 23 Bunl. (CJt. of 
Boss.) 646 ; 33 l8c. Jur. 335.— SCOT. 


237 iv. A sum 
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Sect 3. — Penalties and liqaidakd damages: Stib- 
seet. 1.] 

remained unfinished after the stipulated periods : 
— Held : the £20 per week was in the nature of 
liquidat(3d damages, &; could be deducted by deft, 
without proving the loss ho had actually sustained 
by reason of the delay. — Cuux v, Aldred (1800), 
14 W. H. 650. 

238. ,] — Applts. contracted to 

build four sliips for a foreign Government, at an 
agreed price payable in instalments, to be delivered 
at fixed times. The contracts provided that “ the 
penalty for late delivery shall bo at tlio rate of 
£500 a week for each vessel.” The vessels were 
not delivered till long after the agreed dates of 
delivery, & the purchasers brought an action 
claiming £500 a week for each vessel : — Held : 
these sums were to be regarded os liquidated 
damages, & not as a penalty. — C lydebank 
Engineering & Shipbuilding Co. Yzquieudo- 
y-Castaneda, Don Jose Ramos, [1905] A. C. 6 ; 
74 Lr. .7. P. C. 1 ; 91 L. T. 606 ; 21 T. L. R. 58, 
H. L. 

Annotations: — Consd. Public Works Comr. v. Hilla, fl00«] 
A. C*. 3G8 ; WebHtorr. BoHanquet, fl9121 A. O. 394. Redd. 
Diest^il i>. St-evenHon. (lOOttj *i K. B. 345 ; Dunlop Pneu- 
matic Tyro Co. v. New Garage & Motor Co., [191.5] A. C. 
79. Mentd. Kilmer r. BritiHli Coliuiibia Orchard Lands, 
[1913] A. C. 319. 

239. Lump sum — Penalty.] — A building 

contract contained a proviso that in cose the con- 
tract should not bo in all things duly performed by 
the contractors they sliould pay £1,000 as liqui- 
dated damages ; — Held : this was a penalty, & 


not liquidated damages . — Re Newman, Ex p. 
Capper (1876), 4 Ch. D. 724 ; 46 L. J. Bey. 67 ; 
35 L. T. 718 ; 25 W. R. 244, 0. A. 

Annotations : — Consd. Wallis v. Smith (1882), 21 Ch. D. 243 ; 
Willson V, Love, [1890] 1 Q. B. 620. ReM. Cation v, 
Bennett (1881), .51 L. T. 70, Mentd. Elphinstono r, 
Monkland iron & Coal Co. (1886), 11 App. Caa. 332. 

240. & weekly sums — Liquidated 

damages.] — ^A contractor bound himself to pay 
as Uquiaated damages in the event of non- 
completion of sewerage works by a specified date 
a fixed sum & a further sum every seven days; 
— Held : as the sums were to be paid on a single 
event only, 'idz., on the non-completion of works, 
they were to be regarded os liquidated damages, & 
not os penallies. — l^w v. Redditcii Locat, 
Board, [1892J 1 Q. B. 127 ; 61 L. J. Q. B. 172 ; 66 
L. T. 76 ; 56 J. P. 292 ; 8 T. L. R. 90 ; 36 Sol. Jo. 
90, C. A. 

Annotations : — Apld. Ward i\ Monaghan (189.5), 39 Sol. Jo. 
670. Consd. He White & Arthur (1901), 84 L. T. 694, 
Refd. Stegmann v. O’Connor (1899), 80 L. T. 234. 

241. Daily sum — Contract in two separate 

parts — Delay in respect of each part.] — con- 
tractor agreed with the owner of a house to carry 
out certain work for an electric light installation 
in the house, in accordance with a certain specifica- 
tion, for a fixed sum, ^ consented to pay £5 as 
liquidated damages for each day exceeding the 
number of days within which the work had to be 
completed. By the specification the wiring 

to be handed over t>o the owner of the house in 
faultless condition within twenty days from tlio 
signing of the contract, & the fitting.s, which tlio 


stipulated to bo paid per wook for 
delay In coinplellon of a building ; — 
Held : llqiiidatod darnagcH, not a 
penalty. — G ilmoxhi v. Hall (1852), 
10 U. C. 11. 309.— CAN. 

237 V. . ] — A contract 

to do work within a Hpcx?ifled time, with 
a penalty of M a week in case of default, 
as rent of tho premises .* — Held : 
liquidated damages, not a penalty. — 
Gaskin v. Walks (1859), 9 C. P. 314. — 
CAN. 

237 vl. .1— Pltfs. 

agreed to do certain work & to finish it 
by a specified date, under a ferfcltnro 
of 850,88 Ii(iuidatod damages, for every 
week the work remained unfinished 
after that time : — Held : ]j(]ul<hited 
damages, not a penalty. — H amii.ton 
V. MOOIIK (1872). 33 U. C. K. 100, 520.— 
CAN. 

239 i. Lump sum — Penalty. ^ — 

Pltf. & (left, entered into an agreement, 
by- wldch deft, was to ludld for pltf. a 
mill, Sc for t.bo true & faithhil perform- 
ance of all & every of tho covenants Sc 
agreements the parties bound tlieiu- 
solvcp, each unto tho other, In tho 
penal sum of i<;250, us fixed Sc. settled 
damages to bo i>aid by the failing 
party : — Held : a penalty. — B rown v, 
Taogart (1852), 10 U. C. U. 183.— 
CAN. 


239 li. -.] — Pltfs. cove 

nant^d that, if a dam should not b( 
completed before the spring floods o 
1910. a bond for $2,000 given by then 
BliouJd bo forfeited : — Held : not ai 
assessment by the parties of the dam 
ages in ease of failure of complotioi 
by the day named ; but In the natun 
of a penalty. Sc dofts., upon theli 
counterclaim, could recover only sucl 
damages, if any, as they had actual^ 
sustained by reason of the non-com 

B letion. — Mkrxuam v. Public Parki: 

IOARD of PoRTAOR la I^RAIRIR, [191 J 
J,? [19121 2t 

W. L. II. 603 ; 1 W. W. iX, 1082 ; S 
3\ L. H. 702.— CAN. 

239 iii. . 1 — L. agrooci 

with C. to do certain work, & agreet 


that if ho did not make due progress to 
the satisfaction of G.’s engineer, or did 
not work in a manner satJsfaolory to 
tho latter, then O. was to bo entitled 
to cancel the contract, or C. could 
take iiossossion of the works Sc com- 
plete them at L.’s expense, Sc L. was 
to forfeit a penalty of £600 for such 
neglect or default. C. alleged non- 
compliance wlt.Ii the contract by L,, & 
took possession of Sc was completing 
the work, Sc claimed tho £500 : — Held : 
the clause relating to the £500 was in- 
tended 08 a penal stipulation, & C’. 
could not recover without proof of 
damage. — Capf. Town Council v. 
Lindku, [1889] 6 8. C. 410.— S. AF. 

239 iv. .1 — Whore a 

lump sum is made payable as conipeusa- 
tion on tho occurrence of oue or more 
of several events, some of wJilch may 
ueoasion serious & others less serious 
damage, tho presumption is that tho 
pai’tioH Intended tho sum to be penal. — 
Lairl> Brotukhh V. City of Dublin 
Stkam 1*ackkt Co., [1899] 31 1. L. T. 
9.— IR. 

a. Described as liqui- 

dated damayes — Dmproporiumate to 
damage suffered. ] — Held : as tlie largo 
amounts stipulated to bo forfeited, 
exceeding £110,000, were manifestly 
out of all proportion to tho dauiago 
sullerod or Ineoiivonicnco undergone 
by deft., tho penalty of forfeiture 
should not be enforced, notwith- 
standing that the sums were made 
payable os & for liquidated damages.” 
— HILT.S V . (k>i.oNiAL Government 
(1904).J21 8. C. 59 ; 2 Buch. A. C. 355. 


b. Daily sum — Liquidatec 

datnages .] — A contract, which inoor 
porated by reference a specification 
was entered into by resp. for a fixocj 
sum. The specification provided that 
resp. should forfeit £l per day for oacl; 
day’s delay in completion after a cor 
tain time. The contract was not fiiUj 
carried out, Sc applt. counterclaimed it 
respect of delay In completion : — 
Held: (1) applt. was entitled to sue 
ceed on the coautorclalm for th( 


recovery of £l per day in respect of 
resp.'s default, such sum being in fact 
liquidated damages ; (2) it was im- 
itialorial that the penal clause was 
included In the spofsjfloaiioris. Sc not 
in the operative portion of tho contiriud.. 
— WiLLiAM.sc)N V. Murdoch (1912), 14 
W. A. L. li. 54.— AUS. 

agreement 

to do certain work provided for the 
whole of the work to bo completed 
by a speeified date, under a penalty of 
$10 per day from that day until com- 
T>letion, as Sc for liquidated damages. 
Sc to be deduct-ed from tiie price to be 
I mid for such work '.—Held : not a 
penalty, but a liquidated sum. — 
Fjhukk V. Berry (1865), 16 c. 1*. 23. — 
CAN. 

d. .] — To an action 

for the balance duo under a building 
controcjt, deft, set uj) that by tlie 
contract pltf. was to have tlie house 
ready by a named date, under a 
penalty of $5 per day, which amount 
deft, claimed to deduct from the con- 
tract price : — JJeld : defence good ; 
the $5, though called a penalty, was in 
fact liquidated damages. — C iiaiu’kwi’on 
V. CUOTIIKIW (1885), 9 O. Ji. 683. — CAN. 

e. .] — Dofts. con- 

tracted to complete a vessel for pltf. 
by 1st Aug., Sc agreed to pay £4 10s. for 
each day the vessel was detained 
beyond that date. At the same time 
they executed a bond Sc warrant of 
attorney authorising pltf. to enter 
judgment against them for £700, con- 
ditioned to bo void if the vessel was 
oomi»leted in time : — Held : the £4 10s. 
a djay were liquidated dumafiKts. — 
Lefuroy V. McGRKaoR Sc McNeill 
(1868), 1 P. E. 1. 272.— CAN. 

agreed 

to build a house for deft, by a day 
named. Sc that for each day that should 
elapse after that day until completion, 
deft, might deduct $5 from the con- 
tract price : — Held : liquldat^^d dam- 
ages. — S cott v. Dent (1876), 38 

. C. U. 30.— CAN. 

-.1 — Deft, con* 
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house owner was to supply, were to be fixed & 
handed over in similar condition within fourteen 
days of their delivery by the owner of the house to 
the contractor : — Held : the £5 was afS'reed upon 
as liquidated damages for each day’s delay in 
executing each part of the contract, the times 
limited in the contract being two separate peiiods, 
at the expiration of each of which the damages 
began to accrue. — Steomann v. O’Connor (1899), 
81 L. T. 627, C. A. 

Annotatwn : — Ezpld* Dakin v. Leo, [1910] 1 K. B. 566, 

242. Described as penalty — ^Liquidated 

damages.] — By a contract for electric lighting 
inslt-allation it was provided that the work should 
be “ completed in all respects on or before Nov. 26, 
1808, subject to a penalty of £15 per day, Aj tlie 
plant by Dec, 10, subject to a penalty of £8 j)er 
day for every day the work remains unfinished to 
tlio satisfaction of the authorities or engineers ” : — 
Held : although the word penalty was used, the 
amounts accrued owing to the default of the con- 
tractor were in fact liquidated damages . — Jle 
WxTiTE & Arthitr (1901), 84 L. T. 594 ; 17 

T. L. K. 461, D. 0. 

243 . Retention of amount from instalments 

due — Forfeiture on non-completion — Penalty.] — 

It was provided in a railway construction contract 
that in the event which happened of non-com- 
pletion of the line within a specified period pltf. 
should forfeit, to defts. certain percentages which 
defts. ret.ainod out of money payable under that 
& two ot.liei* railway contracts as a guarantee fund 
to answer tov defective work & also certain security 
money lodged with their agent-general “ as <te for 


liquidated damages sustained by defts. for the 
non -completion of the line,” & that it should be 
lawful for defts. to take possession of the incom- 
plete lino At jjay the balance due in respect of its 
“ actual cost ” : — Held : defts, were not entitled 
to the retention & security money os liquidated 
damages, for the total amount thei’eof was in- 
definite, & in the case of the retention money 
depended on the progiHiss of construction, the 
amount of the percentages, & the quantity of 
defective work, & it could not bo ti*eatod as a genuine 
pre-estimate of loss, but defts. were entitled to 
obtain judgment in reconvenf.ion for such damages 
as it might have actually suffered through ].)ltf.’s 
breach of contract, & deduct same from the funds 
in question. — Public Works Oomr. v , H iTii.s, 
[1906] A. 0. 368 ; 75 L. J. P, C. 69 ; 94 L. T. 833, 
P. C. 

Annoialion : — Refd. Dunlop Pnenmatlo Tjto Co. v. Now 

Garoffo & Motor Co., [1915] A. C. 79. 

244. Contract not completed by contractor 
himself — ^Liability of surety.] — Hosps. were an 
a.ssurance co. wliich guaranteed all loss & damage 
which applts. might sustain through the failure of 
the contractom to carry out a building contract. 
The contractors became bkpt. & suspended the 
works, &> appif s. thereupon engaged another firm 
to complete them, but they were not comi^leted 
until at least six weeks after the date specified in 
the original contract. The question being whether 
applts. were entitled to claim as part of their 
damages a sum of liquidated damages in respect 
of the non-completion of the contract within 
the stipulated time : — Held. : f.he clause as to 


tractiHl for the K^niovul a named 

duy of farm buildiiigrs from land in a 
rity to make it attiuctive to pnr- 
chaserH of buildlnff lots & ajn'ecd in 
<’-uM 0 of default to pay a Kuin for each 
day tliat any material ivmainod on 
the premiHCH, as ll(inidated dama(?os, 
not as penalty : — IlelU : pltf. could 
i-ecover as liquidat-eti damag-es. — S'r. 
CATflKRINlC’S IMI'UOVKMENT (k). V. 
lUiTiiKUFoUD (1914), :il (). L. K. 574 ; 
19 1), L. K. 662 ; 6 U. W. N. 568.— 
CAN. 

h. -.] — The fixing of 

a definite sum per diem, as coni- 
ponsation for delay in the einetlon of 
an exliibition liiiilding desired to be 
used for a fort.ttin fair, up to a time 
e-ertaln, & of a gTOat^tu* snm if greatAU* 
di'lay eiisned, showed that the parties 
looked upon the sum as liquidated 
damages. — Lttnd v. Van(’OUvjcb Kx- 
niDiTiON Ahsocn. (1915), 32 W. L. Jt. 
845 ; 9 W. W. it. 5.56 ; 25 1). L. it. 
863 ; 22 B. 0. It. 258. -CAN. 

k. .] — A olanso In 

a sower construction contract pro- 
viding for deduction from amount pay- 
able to the contractor of $25 per day 
for delay in completion as liquidated 
damages : — Jleld : In the circumstances 
not a penalt 5 ’-. — JANBE-MiTrHKLL Gon- 
HTBtjfjnoN Co. V. Calgary City, [1919] 
3 W. W. n. 150 ; .59 S. C. It. 101 ; 48 
D. L. It. 328.— CAN. 

l. .] — In the event 

of a building not being completed 
within a stipulated time, 1*. oon- 
iracted to pay a certain sum for 
each day thereafter until the oomplo- 
tion os liquidated damages, 8z not os 
a penalty. When P. sued for balance 
of the contract price, the employers 
set up a counterclaim under the 
liquidated damages clause ; — Held : the 
amount counterclaimed must ho coii- 
Bidorod as liquidated damages, &. not 
os a penalty. — Peach 5r. Co. v. Johan - 
NKSBiTua Jewish Congregation 
(1894), 1 O. 11. 345.— S. AF. 

m. .] — A contract 

for the construction of a bridge, to bo 
completed by a certain date, fixed the 


amount of 1!6 per day for each day by 
wliioh the completion of the work 
might be in arivar, as liquidated dani- 
oges : — IIcM : this amount was prinUi 
facie not a penalty resulting from the 
i)reaeh of the contract, unless it could 
bti shown to be exorbitant or nneon- 
sciouublc, or timt there wore other clr- 
cuinstanocB loading to a dltTereut con- 
clusion. — Warren v. Union Govern - 
MJ5NT (1916), T. P. D. 695.— B. AF. 

n. Penalty,] — Held : the 

claim for $5 a day for delay in tluj 
completion of tlie building was a claim 
for a pqnalty & pltfs. should bo relitwed 
thertdrom.' -McDonald v. Simons 
(1910), 15 W. L. Jl. 218.— CAN. 

242 i. Dencrihed an penjalty 

— Penalty,] — I’ltf. contracl-ed to com- 
plete a work by a specified daU< ; In 
default of completion ** a penalty of 
$25 per day ** would be liernanded for 
caeii <iay thereafter : — Held : the ot. 
would not construe as liquidated 
damages what the parties had ex- 
prr>8Hly declartnl to l>e a penalty. — 
Covert r. Janzer (No. 2) (1998), 1 
Hask. L. II. 429 ; 9 W. L. U. 287.— 
GAN. 

o. A»se^smcnt of,] — A contractor 
threw up the works after the explnitlon 
of the contract time, & they were rolet, 
an extension of time being given to tlui 
new contractor. On the contract : — 
Held : the first contractor w’as liable 
to pay penalties from the date fixed 
for the completion of the cont.roct to 
the dnte ho thraw it up, the sum re- 
quired to make up the price to the 
setiond contractor, & penalties for 
the further delay caused by the 
extension. — Baylis v. Wellington 
City (Mayor) (1886), 4 N. Z. L. K. C. A. 
84.— N.Z. 

p. .1 — Jones r. R. (1877), 

7 8. O. U. 570.— UAN. 

q. ,] — Upon a contract to do 

certain work within a specified time, 
with a penalty of £4 per week in case 
of default, os rent of the premises ; — 
Held : the conditiou to pay the £4 per 
week, although not Incorporated in 


the specifications, formed a (U)venant 
on the part of doft. to pay that sum 
for so long as his contract should remain 
imporformed after the day limited.— 
Gaskin v. Wales (1859), 9 C. 1‘. 314.— 
CAN. 

r. .1 — Owners of a building 

terminated the omploymont of con- 
tractors in circumstances wlilch weic 
hold to justify that course : — Held : 
the owners were not entitled to 
liquidated damages for the period 
before completion tliat elapsed after 
they had terminated pltfs.* employ- 
ment, the contract not providing 
means, in the event of forfeitura, of 
fixing a date up to wldch liquidated 
damages should run. — G race v, Osleu 
(1911), 19 W. L. Jl. 109, 326.-<IAN. 

8. Use cO benefit,] — A con- 

tract provided 1-hat pltfs. should coin- 

T dtJto two rooms ready for occupation 
)y Sept. 1, ail additional room by 
Sept. 15, & the whole by Nov. 15, He 
that the contractors sliould, for ovtM*y 
day after the date fixed for completion 
that the owners sljould be delay ed 
solely through the contractors’ fault 
in obtaining any use & benefit, of tlio 
works, pay to the owners os liquidated 
dumagoB for such delay at the rate of 
6 per cent, per annum on the t-otal 
amount of the contract-price. Dcfi.s. 
occupied two of the rooms from 
Oct. 20 -Held : the only delay bo 
accounted for was from Nov. 15 ; 
defts. had some use & benefit of the 
building, & wore not entitled to 
liquidated damages for non-oumpletion 
on Nov. 15. — Brown Construction 
C o. V, Bannatynk S<:?hool Distriut 
(JORPN. (1912), 21 W. L. 11. 827 ; 6 
D. L. ll. 623.— CAN. 

t. Extras ordered after dale 

fixed for completion,] — Held • an allow- 
ance of $20 a week for delay in com- 
pletion should bo moAie only from tho 
time named In the contract for the 
completion up to Jan. 19, 1904, because 
t-h(^ employer ordfsrod extra work to 
bo done which was only begun on that 
date. — Grey ij. Stephens (1906), 16 
Man. L. U. 189.— CAN* 
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Sect, 3 . — Penaliicn and liquidated damages: Stib- 
sects, 1, 2 , 3, 4 5,] 

liquidated damages applied only where the con- 
tractors had themselves complete the contract Sc 
did not apply where the control of the contract had 

g assed out of their hands. — British Glanzstofp 
[anupacturino Co., Ltd. v. General Accident, 
Fire & Life Assurance Corpn., Ltd., [19131 
A. O. 143, H. L. 

See, further, Part. XIV., post. 


Sun-SECT. 2. — B-ETiEASE BY INTERFERENCE AND 

Prevention. 

245. Extension of time — Application by con- 
tractor to architect — Waiver of right to object to 
architect’s Jurisdiction,]— Battin v . Poole, No, 5.5, 
ante, 

246. No extension of time — ^Delay in giving 
possession of site — Default of workmen of both 
parties.] — Hoi.me v . Guppy, No. 66, ante, 

247. Agreement to perform additional 

work — Waiver of time of original contract.] — 
Thornhill v. Neats, No. 49, ante, 

248. Delay caused by interference of 

employer or agents.] — Bussell v, Sa Da Ban- 
DKiRA (Viscount), No. 61, ante, 

249. Remedy at law.] — ^Minter v, 

Beioate Urban District Council, No. 60, ayiie, 

250. Ordering extras.] — Westwood 

V , Secretary op State for India in Council, 

No. .52, ante, 

251. .] — Jones v, Bt. John’s 

College, Oxford, No. 53, ante, 

252. . 1 — Tew v, Newbold-on- 

Avon United District School Board, No. 51, 

ante. 


253. — Dodd v. 

No, 61, ante. 


Sub-sect 3. — ^Belbase by Faii.ure to Deduct. 

254. Deductions from payments due — Or re- 
covery as payment — Double remedy.] — In a 

builder’s contract it was stipulated that in the 
event of the work not being completed within a 
given period, the builder should forfeit & pay to 
the employer £5 weekly, such penalty to be de- 
ducted from the amount which might remain 
owing on the completion of the work ; — Heki : 
the employer had a double remedy for the penalty. 
Sc might either deduct it or recover it as a payment. 
— Duckworth v, Aijson (1836), 1 M. & W. 412 ; 
2 Gale, 1 1 ; Tyr. & Gr. 742 ; 6 L. J. Ex. 171 ; 160 
E. B. 491. 

Annotation .—Rea East Anglian Bys. Co. v. Lythgoe (1851), 
10 C. B. 726. .r V . 

265. After completion of work — Employer 

enjoying contractor’s work.] — ^Where a railway co. 
claimed, in accounts taken against them, to be 
allowed a large amount for penalties, the ct. dis- 
allowed the claim, on the ground that the proper 
course would have been to deduct them from the 
amounts certified by the engineer during the pro- 
gress of the works, & not a long time after the com- 
pletion of the works, Sc the co. had been in full Sc 
profitable enjoyment of the contractor’s labours. — 
Mackintosh v. Great Western By. Go. (1865), 
4 urn. 083 ; 11 Jur. N. S. 681 ; 06 E. K. 881 ; 
suh nom, McIntosh v. Great Western By. Go. 
6 New Bep. 336 ; 13 L. T. 84 ; subsequent proceed- 
ings, 13 L. T. 1.55, L. .1.1. 

Annotations : — Mentd. Hill v. South Staffordshire Tly. Co. 
(1874), L. U. 18 Krt. 154 j L. 0. & 1). By. Co. v, S. E. Hj'. 
Co., [1893] A. C. 429. 

266. Subsequent payments after accrual 


PART VIII. SECT. 8, SUB-SECT. 2. 

a. No extension of time — Extras .] — 
field : the penalty danse In a build* 
ing contract was set at largo by extras 
having been ordered & the time for 
completion not. having been extended. 
— I)iLrx>N V. Jack (1903), 23 N. Z. L. B. 
547.— N.Z. 


Scott v. Brunton 

(1873), 9 N. S. B. 405.— CAN. 


0 , ordered rw pro- 

tided hy contract .] — The ordering of 
extras prevents the operation of the 
penalty elauso, although they were not 
ordered as provided hy the contract, & 
the contractor could not recover pay- 
ment for them. — Bahkett t>. Gibbs 
Beach Gold Dekdoino Co., Ltd. 
(1901), 21 N. Z. L. B. 201.— N.Z. 


d. Ordered after time 

for completion .] — Where extras are 
ordert^d which are necjessarlly mixed 
up with the rest of the work, the right 
to deduct penalties is gone as from the 
time of the order, whether such order 
is given before or after the time for 
completion of the contraot. — B askett 
V. Benpioo Gold Dkedoiho Co.. L'm. 
(1902), 21 N. Z. L. B. 166.— N.Z. 


e. Onus of proof .] — 

A builder brought an action against 
the proprietor of a mansion-house 
for the balance of the amount 
averred to bo due to him under con- 
tract for mason-work In connection 
with alterations & additions to the 
mansion-house. The defender claimed 
to deduct a sum limited to £150, which 
he alleged was duo to him under the 
contraot as penalty for delay in the execu- 
tion of the work. Extra work had been 
ordered by the defender partly during 
th^ progress of the operations, & partly 
after the date fixed for completion. 
Ihe proof did not show clearly what 


extras were ordered after that date, 
how far extras ordered before that dato 
hindered the completion of the work 
at that date, or how much time was 
occupied after that <iato hy the execu- 
tion of extras: — Held: (1) the fac?t 
that some of the extra work had boon 
ordered after the date for oomplotlon 
did not of Itself prevent the oiiforce- 
mont of the penalty clause ; (2) the 
onna was upon the pursuer to show that 
the extra work ordered by the defender 
had been the cause of the delay in com- 
pleting th<i work, & the pursuer had 
failed to discharge that onus . — Steel 
V. Bell (1900), 38 Sc, L. II. 217.— 
SCOT. 

t. Failure bp contractor to give notice 
— That works rexuiv for completion, hy 
owner ,] — ^Whoro works for which the 
owner Is responsibJo can only bo done 
after certain work by the contractor, 
who has not given notice to the owner, 
& a delay in completion arises, the 
contractor Is liable for the penalty. — 
McLeod v. Wilson (1897), 2 Terr. L. B. 
312,— CAN. 

See, furlhcTf cases in Part II., Sect. 3, 
ante. 


PART VIII. SECT. 3, SUB-SECT. 8. 

g. Deductions from payments due — 
Failure to deduct from progress cer- 
tificates. ] — J anse-Mitohkll Oonstbuc- 
TioN Co. V. Calgary City, [19J9] 
3 W. W. R. 150 ; 59 S. C. B. 101 ; 48 
1). L. R. 328.— CAN. 


h. Subsequent payments after 

accrual of rights to deduct — Waiver .}- — 
Circumstances in which : — Held : the 
oooeptanoo by the purchaser of delivery 
of a ship after the date stipulated for 
in the contract. & the payment by him 
of the last instalment of the price 
without reservation, did not imply 
waiver of his right to insist on a clause 


in the contract entitling him a 
specified sum as damages for late 
delivery. — Castaneda v. Clydebank 
Enoinkkrino Co. (1904), 7 F. (Ct. of 
Hess.) 77 ; 12 8. L. T. 498 ; 42 8o. L. U. 
74.— SCOT. 

k. .1 — A., under a 

special agreement, oontrocled wltli B. 
to complete a house by a sijecified 
date under a daily penally after that 
date. A. made default & B. took 

S ossession & paid a largo porlioii of 
:io price : — Held : the special agree- 
ment was annulled by the default of 
A. & the subsequent conduct of B. — 
Hamilton v. Raymond (1852), 2 C. P. 
392.— CAN. 

1. .] — An owner is 

not estopped from enforcing the 
penal clause by making payments on 
account after the completion date. — 
McLeod v. Wii^on (1897), 2 Terr. L. R. 
312.— CAN. 

m. .) — A contraot 

did not authorise employers to deduct 
sums payable for delay in coinpiotlon 
of a building contraot : — Held : their 
omission to do so did not prevent them 
from recovering. — C ookbhutt Pi/jw 
C o. V. Alberta Building Co. (1910), 
13 W. L. R. 234; a/fd., 3 Alta. L. B. 
503.— CAN. 

_ ; .--L ^ a 

contract provides that a sum of £2 
per day may bo deduoted by the em- 
ployer from any moneys due to the 
oontroctor by way of liquidated 
damages, & there is no agreement to 
pay such sum, the employer can only 
enforce the provisions by deducting 
penalties as they accrue from sums 
which from time to time become pay- 
able to the contractor. If any money 
is paid without deducting the penalties 
accrued, not only is the right to those 
penalties waived, but the right to 
deduct penalties is gone altogether. — 



Part VUL— Breach op the CJontract. 


397 


of right to deduct — Waiver.] — contracted to 
erect a pier for defts. Payments were to be made 
on production of the engineer’s certificates. 
Penalties of £20 a week were to be retained by 
defts. if the work was not completed by Mar. 16, 
1871 ; payments were made by defts. after that 
date, without retaining any sum for penalties : — 
Hold : by so doing, defts. had by their conduct 
disentitled themselves to insist upon the penalties. 
— Laidlaw V, Hastings Pier Co. (1874), 2 
Hudson’s B. C., 4th ed., 13, Ex. Oh. 

AnnoMion : — Montd. Lapthorue v. St. Aubyu (1885), 
Cab. & El. 488. 


Sun-sECT. 4 . — Release by Poupeiture. 

257. Proviso that forfeiture not to affect 
liability — ^Date to which liquidated damages pay- 
able expressly fixed.] — By a contract between a 
waterworks co. Sn a building contractor for the 
building of a reservoir, it was agreed tliat the 
contractor should be liable to certain penalties, as 
& for liquidated damages, for each day elapsing 
bc(/ween the day which should bo fixed for the 
completion of the works & the day on which the 
completed works should bo delivered to the co. 
There was also a clause providing that in certain 
events the co. might terminate the contract so far 
as respected its performance by the contractor, but 
without thereby affecting in any otlier respects 
liis liabilities, & might enter into possession of the 
works. In pursuance of tliis last mentioned clause 
the co. terminated the contract, & entered into 
possession of the works. Deft,, who had been 
surety for the contractor, then entered into an 
agreement with the co. to complete the works in 
accordance with the original contract, upon the 
express condition that nothing in the agreement 
should bo constinaed to rescind or vary any t/crm 
or condition in the original contract, but that 
evcrytliing should strand upon the same footing, 
both during completion of the works & in linafiy 
settling the accounts, as if the later agreement had 
not been made. Thiough no delay on the part of 
deft., but owing solely to the delay of the original 


contractor, the works were not completed Sc 
delivered until some time after the day fixed for 
completion. The co. claimed from deft, penalties 
at the rate agreed upon in the original contract : — 
Held : upon the true construction of the two 
contracts, deft, was liable to the penalties at the 
rate agreed upon in the original contract. — Re 
Yeadon Waterworks Co, & Wrigut (1805), 72 
L. T. 832, O. A. 

258. Wrongful forfeiture — ^Liquidated damages 
accruing after.] — F. contracted to pull down 
certain houses for W. within forty-two working 
days from the time when he should be admitted on 
the site. Ho was to be paid £75 for the work, Sc 
was to bo entitled to have for his own use all 
materials pulled down. In the event of the work 
being delayed F. was to pay W. £1 for every work- 
ing day the work was delayed. The work was in 
fact delayed. Sc some time after the expiration of 
the time limited by the contract for completion of 
the work W. complained of F.’s delav, when F. 
said that he could not tell if the work would be 
completed in four months. A fortnight after that 
interview W. forcibly took possession of the site, & 
employed another contractor to complete the 
work. F. had paid a deposit of £100 to W. for the 
due fidfilment of the work. F. brought an action 
to recover thC £100 deposit Sc for damages for 
bi*cach of contract : — Held : (1) W. had no right to 
determine i he contract ; (2) W. was not entitled tp 
liquidated damages accruing after the date of his 
taking possession. — F elton v, Whahige (1906), 2 
Huron’s B. C., 4 th cd., 398, 0. A, 

Forfeiture generally.] — See Part X., posf. 


Sub-sect. 5. — Release by Certificate. 

259. Architect’s final certificate — Hindrance & 
exoneration.] — In an action for the balance due 
under a building contract, not under seal, with a 
plea of set-off for penalties incurred by reason of 
delay, & a replication of loindrancc, & exoneration 
on the part of deft., evidence of such hindrance Sc 
exoneration admitted, but the certificate of doft.’s 


Baskk'it V. Benj)T(jo Gold Phkdoin(* 
C^o., Ltd. (1U02), 21 N. Z. L. U, 100.— 

N.Z. 

o. Payvicnt to 

coiiiriuior after asaignnve7il.\—(l. con- 
tracted to build a house for E„ the 
work to bo completed by a certain date. 
G. assiKDod to W.. absolutely, all 
moneys duo & to accrue duo to him 
under the contract, & notice in writing 
of the assignment was given to E. The 
greater part of the contract moneys 
was paid to W., from time to time, 
about half of tlio amounts received 
being paid by W. to (L to enable him 
to carry on. The work was delayed 
greatly beyond the contract time. E. 
paid a sum to G. direct, on oondition 
that ho paid it to his workmen, which 
he did. After completion, E. agreed 
with G. to waive the time penalties if 
G. accepted a sum oortlflcd by the 
architect in full, & gave him a dis- 
charge : E. at the samo time paid a 
further smn to G. direct, on condition 
that ho paid it to his workmen, which 
ho did. In an action by W. against E. 
to recover the amount of the two sums 
which E. had paid to G. direct : — 
Held : (1) the oondition that G. should 
give him a discharge, upon which E, 
had agreed to waive the penalties, 
being one which was not Sc could not 
bo performed, the waiver never took 
piaco ; (2) it was not open to W. to 
say that E. had dooted to abandon 
his light to deduct the penalties by 
payments to Q. which ho (>V.) repudi- 


ated. — WiiiTB V. Wnsou (18J)2), 11 
JS. Z. L.-R. 580.— N.Z. 


PART VIII. SECT. 8, SUB-SECT. 4. 

p. TaJdno poascssimi.] — An owner 
is not estopped from enfoiving the 
penal clause by taking x) 088 e 8 Hlon or 
Insuring. — McLeod v. Wilson (1897), 
2 Terr. L. U. 312.— CAN. 

q. .] — Held: it was not an 

occeptanco of the work for clefts, to 
toko possession under a provision of the 
contract enabling them to do so in tho 
event of the contract not being com- 
pleted within ihe time spexiflod. — 
CouHTNKY V. Provincial Exhibition 
(XiMMissiON (1906), 41 N. S. U. 71. — 
GAN. 

r. .] — Held: once the owner 

has soon fit to take possession of a 
building, although this may liavo no 
bearing on the cjuesUou of completion 
or non-completfon, it prevents tlie 
owner from claiming so-called liciui- 
dated damages for non-oompletlon. — 
Watts v. McLbat (1911), 19 W. L. R. 
916.— CAN. 

s. <£? doinff ivork — Part pay^ 

ment.] — A., under a special agreement, 
ooutraoted with B. to finish a house on 
or before a sped fled date, under a 
penalty of £5 a day after that date, etc. 
A. made default. Sc B. took possession 
of the buildings, did work on them to- 
wards their completion. Sc paid a largo 
portion of tho prloe: — Held: the 


special a^^oement was annulled by the 
default of A. Sc the subsequent conduct 
of B. — Hamilton v. Raymond (1852), 
2 C. P. 392.— CAN. 

Sec, also, cases in Part V., ank, 

PART VIII. SECT. 3, SUB-SECT. 5. 

t. A rchited *8 final certificate — Whether 
employer precluded frmn claiming 
liquideUed damages.] — Held: the build- 
ing owner was not precluded by tho 
foot of tho architect having given 
a final certificate to the contractor 
in which no regard was had to tho 
olaim for liquidated damages for 
delay, from raising a olaim agaiust him 
for liquidated damages for delay. — 
Hendricks & Sokker v. Atkins, 
[1903] 20 S. C. 310 ; 13 C. T. R. 517.— 
S. AF. 

a. Penalties not within 

engituier's iurisdictum .] — An enginoor 
by his final certificate aw'orded a sum 
in respect of extra works, but in that 
certificate did not refer to or make any 
deduction in rospoot of penalties for 
non -completion within the contract 
time. In an action for recovery of 
portion of the contract price, the con- 
tractor pleatled that by reason of the 
certlflc^ate, defts. were eHtK)pp6d from 
claiming peualtleH : — Held : the juris- 
diotioii of the engJnoer did not extend 
to his determining whether the penalty 
olaiise in tho contract was or was not 
excluded by the order for Sc execution 
of extras, — Q alliyan v. Killarney 
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Sect, 3. — Penalties and liquidaied damages: 8vib- 
sects* 5 6J 

architect that the balance was duo : — Held : con- 
clusive, & a verdict for pltf. dii'ccted. — ^Arnold v. 
Walker (1859), 1 F. & F. 671, N. P. 

260. Penalties not within architect’s 

Jurisdiction.] — British Thomson Houston Co., 
Lti>. V* West Brothers, No. 69, ante* 

Certificates generally.] — See Part HI., ante* 


Sub-sect. 6. — B-eoovery op Liquidated Damages. 

261. Whether certificate condition precedent 
to.] — Declaration, that by an agreement between 
pltf. & deft. pltf. agreed to build & complete by a 
day named certain specified works, subject to 
alti^rations or additions which might bo made, as 
mentioned in the agreement-, & if pltf. failed to 
complete by the day named, he should pay to 
deft., as liquidated damages, £3 for every day 
until the completion of the works, & deft, might 
deduct such sum from any money due from him 
to pltf., or obtain payment of it in any way he 
might think fit ; that it was also agreed that the 
balance of the sum agreed, £2,340, should be paid 
on completion of the works, when the inspector 
should have given his final certilicate of approval, 
that the decision of the inspect-or, with respect to 
the quality & state of works executed, & to the 
time within which they should have been executed, 
should be final & without apx)eal, &; that any 
dispute between pltf. & deft, as to the value of 
any alteration or addition, or concerning the true 
constmetion of the contract, or any matter relating 
thereto, the mode of deciding which was not other- 
wise expressly provided for, should be left to the 
determination &- award of the inspector, who 
might give a certificaU^ instead of an award ; that 
pltf. completed t-ho works & the inspector gave 
his final certificate, &; that certain disputes arose 
os to what further sum was due to pltf. beyond 
the £2,340, & the disputes were referred to the 
inspector, who certified that £990 was the balance 
duo to pltf. Jircach, non-payment of such sum. 
Plea, tliat the disputes above mentioned were as 


to the value of certain additions, & not as to the 
time within which the works should have been 
executed, & that the question as to time was not 
in dispute before the inspector, that pltf. did not 
complete the works on the day named, ^ was 
liable to pay to deft. £873, being liquidated 
damages at the rate of £3 for every day from the 
day named to the day of completion, that deft, 
was entitled to deduct that sum from the £990, 
& payment of the £117 balance into ct. Replica- 
tion, that there was, & always had been, a dispute 
as to the time in which such works ought to have 
been & were completed, & as to the right of deft, 
to be paid the £873 mentioned in the i)lea, or any 
part thereof, & such dispute* had not been deter- 
mined by the inspector, as in the agreement 
I)rovided : — Held : the plea was good, & the 
replication bad, for the certificate of the inspector 
was not a condition precedent to deft.’s right to 
the £3 per day, nor did the clause as to referring 
the matter to the inspector excludci the right to 
bring an action, as there were no excluding words 
in the clause. — J ones v. 8t. .John’s C’oLLEUJfl, 
Oxford (1870), L. R. 0 Q, B. 115 ; 40 L. J. Q. B. 
80 ; 23 L. T. 803 ; 19 W. R. 276. 

Anrwtntiom : — Distd. Dodd v. Chmtoii, [1897] 1 Q. B. 

Reid. Walker v. Is. it N. W. By. (I87«), 1 C. P. D. 518 ; 
Tew V. Newbold-oii-Avou United DMriot School Board 
(1881), Cab. & El. 280 ; Sat-tbi v. I’oolo (1001), 2 
Hudson’s B. C., 4th od., 30U. Mentd. Howell v. Coupland 
(1874), L. K. U Q. B. 402. 

Delay in time for completion, see Part II., 
Sect. 3, ante* 

262. By action — Prior action by builder — 
Defective performance raised in reduction of 
damages In.] — Special assumpsit on a contract 
to build a ship according to a specification, assign- 
ing a breach in not building the ship with scantling, 
fastening, & idanking, according to the specification, 
& alleging spec dal damage?. Plea, that deft, had 
sued pltf. for the balance of the agreed price of 
the ship, after the? payment of £3,500, & also for 
£150 for extra work, in the form of an action for 
work & labour, for goods sold & delivered, iliat 
issue was joined, on the trial of the cause, 
the pltf. gave evidence in his defence of the same 
breach of contract alleged in the declaration, & 


Urban Dismiei’ Council, [1U12J 2 
1. Li. 350.— IR. 

260 i. Whether penalties within 

architect's jurisdiction,}— A contract 
provided that the work was to bo ooin- 
ploU9y llulslicd by a day natnod under 
penalty; the arohitcxit had power to 
grant additional time & was to be ilie 
absolute Judge of the extent of the 
additional time to ho allowed ; any 
dispute between the employer & the 
contractor as to any matter connected 
with the oxticutlon of the work was to 
bo settled by the architect only, whose 
award was dual. The work was not 
completed within the time lixod by (bo 
contract. After the a-cUnal completion 
of the conl-rac^t the architect gave pltf. 
a final certificate under the contract 
certifying tliat work had been done 
under the contract entitling plt-f. to a 
sum named in terms of the contract 
agreement. A statement at the foot 
showed that this sum liad been arrived 
at without making any deduction for 
penalties. The architect aftorwartls 
wrote to deft, that ho did not consider 
himself justilled in iiuposhig any 
ponalUes, In an action by pltf. to 
recover ilie balance of the contracit 
price & for extras, dt?rt. counterclaiming 
for damages for brooch of contract, tlio 
jury found that the ai’cldtect had de- 
cided before action brought that the 
additional time occupied in completion 
was reasonably Sc necessarily required 
as an extension : — Held : if the con- 
ditions gave the usual power to the 


arcliiicct to give a final certificate, then 
the filial certificate must be taken to 
have dealt with the claim for penalties. 

Qu , : whether the conditions did 
give such power.- -Murpcxui v. Lootcik 
(1897), 15 N. Z. L. Li * 2U6.— N.Z. 

260 ii. .] — WiirrE v. Enhor 

(1892), 11 N. Z. L. II. 586.— N.Z. 

260111. .] — Clarke v, 

Murray (1885), 11 V. L. K. 817.— AUS. 

260 iv. -.1— Pltf. did not 

complete the works contracted for till 
20 weeks after the ilate for comiOotiou, 
& thereby became liable to a deduction 
from the contract jirlco by way of 
penalty. Tiio arc?hitects on com- 
pletion certitiod that the wliolo had 
been <*ompIoted, & that pltf. was 
entitled to bo paid for the work : - “ 
Held : the arobitocts could only certify 
subject to doft.'s right of deduction.— 
Simpson v. KEiiR*(i873), 33 U. C. Ii. 
345.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 6. 

261 i. Whether certificate condition 
jtreccdenl to recovery,}— Ln an ac?ti(m to 
recover aii alU^ged balance on the <!un- 
traet : — Held : deft, was entitled t o 
deduct ^10 per day as stipulaUxl 
damages for delay, & need not obtain 
a oertiilcate of the aroliltoct that the 
work was not progressing with suftlclont 
speed. — C arter v. Lanpy (1880), 19 
N. B. It. 516.— CAN. 

b. By action — Agreements for de- 


duction.] — Upon a contract to do work 
witldn a specifled time, with n penalty 
of £4 per week in cuiso of default as 
rent of the premises : — Held : an 
action would lie to recover this sum, 
though by the agreement it was to bo 
deducted from the lost payment. — 
Gaskin v* Walks (1859), 9 C. P. 314. — - 
CAN. 

0 . _ sumimiry •procedure. ]- 

A claim for a per diem sum mentioned 
in a building contract as liquidated 
damages for delay may be a claim for 
Ihluidated damages, but not unless 
work was act nail y begun under the 
eoutraot, & not completed within tho 
tune 8tiT>ulated. Damages for total 
failuro to perform tho contract would 
not bo witJiin tho clause allowing 
liriuldated damages for delay ; & a 

ciahn for such damages could not be 
tho subject of a Bi>ccial indorHcmeiit. — 
Lkmbke V. Chin Wtncj (1912), 21 
W. L. li. 859 ; 2 W. W. li. 897.— CAN. 

d. .] — Deft, agreed with 

pltf. to execute certain works by u 
certain date, if not completed deft, 
was to be liable t.o “ a penalty as 
Uquldatod damages ” of £5 a week 
until completion : — Held : a ilquidateci 
demand within Ord. HI., r. 6, for which 
in default of appeoranco pltf. was 
entitled to judgment under Ord. XI II., 
r. 3. — Toomey V* Murphy, [18971 
2 I. K. 001.— IR. 

e. By set-off — Waiver.] — Pltf. agreed 
to repair deft.’s bulldiiig by a ccr- 
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Insisted, if the amount of compensation to which 
he was entitled exceeded or equalled the balance 
& value of the extra work, that he, the pltf., was 
entitled to a verdict, & if less, then he was entitled 
to a deduction, upon the amount of both, to the 
extent of such amount of compensation, that the 
judge so directed the jury, & tne jury found that 
the deft, had committed a breach of the contract, 
& that the pltf. was entitled to some compensa- 
tion, which they deducted from the price of the 
ship &> ilie value of the extra work, that the 
deft, had judgment for the amount, after such 
deduction had been made, since the commence- 
ment of the suit ; — Held : the plea was bad. — 
Mondel V. Steel (1841), 8 M. & W. 858 ; 1 
Dowl. N. S. 1 ; 10 L. .T. Ex. 420 ; 151 E. R. 1288. 

Annotaiions : — Consd. Davis t*. Hedges (1871), L. D. 0 Q. B. 
687. ]^!d. Oastlor v. Pound (1863), 1 Now Hep. 393 ; 

Heyworth v. Hutchinson (1807), L. 11. 2 Q. B. 447 ; 
Bow, McLochlau r. Ship Oainosun, [1000] A. C. 597 ; 
Brifcht V. Koffors, [1017] 1 K. B. 017. Mentd. lliPTffO v. 
Burbidtro (1846), 15 M. & W. 508 ; Bartlett v. Holmes 
(1853), 13 O. B. 630; The Camilla (1858), Sw. 312; 
{payers v. London & Birmiuf?liam Klbit Glass & Alkali Co. 
(1858), 27 L. J. Ex. 294; Bjinnomian v. Wliito (1861), 
8 Jiu*. N. S. 282 ; Horsfall v, Thomas (1802), 6 L. T. 462 ; 
Dakin v. Oxley (1864), 15 C. B. N. S. 646 ; Meyer v. 
Dresser (1861), 10 C. B. N. S. 646 ; Towerson v. Aspatria 
Agricriltiual Co-op. Soc. (1872), 27 L. T. 276. 

263. Defective performance not 

raised in reduction of damages in.] — In an action 
for damages for the non-performance & improper 
performance of certain work which pltf. had 
employed deft, to do, the defence set up was that 
deft, had sued pltf. for the price of the work 
alleged to have been imi)rop(*rly done, & pltf. had 
set^tlcd by paying the whole amount then sued 
for, that, as pltf. might have given the non- 
performance & the defective performance com- 
plained of in evidence in reduction of damages, 
pltf. was precluded from bringing a cross action for 
them : — Held : though pltf. might have used the 
causes of action for which he sued in reduction 
of the claim in the former action, yet he was not 
bound to do so, but might maintain a separate 
action for them. — Davis v. Hedges (1871), 
L. li. « Q. B. 687 ; 40 L. J. Q. B. 270 ; 25 L. T. 
155 ; 20 W. R. 00. 


Annotations: — Refd. Bright v, Hogere, (1917) 1 K. B. 917. 

Hentd. Caird v. Mors (1886), 33 Ch. D. 22 ; lie Hiltun, 

Rx p. March (1892), 0 Morr. 286 ; Bow, McLachlan u. 

8hlp Camosun, [1909] A. C. 597. 

See, generally, Work &, Labour. 

264. By set-ofi — Contractor exceeding time for 
execution of extras.] — Declaration in debt stat^ed 
a building contract under seal, by which pltf. 
covenanted to complete buildings by Oct. 23, & 
deft, to pay him £418 on the completion, & it 
was further covenanted that, if deft, should order 
any extra work, he should pay pltf. its value, or, 
if he ordered any diminution or omission, pltf. 
should allow the value out of the £418 ; also that, 
if the buildings should not be finished on Oct. 23, 
pltf. should pay the penalty of £l per day for 
every subsequent day employed, as liquidat-ed 
damages, pi*ovided that, if deft, should require 
any additional work, pltf. should be allowed so 
much extra time beyond Oct. 23 as might be 
necessary for completing same. Pltf. averred 
that deft, ordered extra work, which required 
thirty-one days of additional time, &- the value 
of which was £84 ; & that the contract would 
have been fulfilled by Oct. 23, but for such orders, 
& he demanded the £418, minus a sum for diminu- 
tions, & £84 for the extra work. Deft, pleaded, 
as to £22, pantcl of the debt in the declaration 
nientioncid, that the extra time nece^ary for 
completing the additional work was nine days 
only, but that pltf. had exceeded the time ending 
on Oct. 23 by thu4;y-one days, whereby lie became 
liable to pay deft. £22 according to the deed, 
which £22 deft, offered to set-off : — Held : (1) the 
clause for payment of £1 per day applied to the 
covenant for extra time in respect of extra work, 
as well as to the clause which iixed a day for com- 
pleting the contract as originally defined, Sc deft, 
might deduct, in the form of set-off, £1 per day 
for the number of days by which pltf. had exceeded 
the necessary time for completing the extra 
work ; (2) the sot-off was not bad because pl(*aded 
to the £418, & the £81 as constituting one debt. 
— Legge V. IIarlock (1848), 12 Q. B. 1015 ; 18 
L. J. Q. B. 45 ; 12 L. T. O. 8. 201 ; 13 Jur. 220 ; 
110 E. K. 1151. 


talu (late under a penalty of 325 
per week. Tlie work wuh not com- 
pleted at the date specified. In an 
Qrc.tion by pltf. for the ju’icio of tiio 
work : — Held : deft, was entitled to 
olTset the 325 per week. The fact that 
deft, moved into the house, before the 
repairs were complete, was not a 
waiver of his right to claim for the full 
period during which the repairs re- 
mained incomplete. — Horton v. ToniN 
(1887), 20 N. 8. K. (8 U. & G.) 169 ; 
8 C. L. T. 377.— CAN. 

f. .] — Held: penalties for delay 

In eomnlotlon of a building eon- 
tract being ix'eoverable as Ihiuidated 
damages might bo the subject of set-otf. 
— WuiTK V, Ensor(1892), 11 N. Z. L. 11. 
586.— N.Z. 

g. Penalty discretionary.] — A 

contractor engaged, by the terms of 
bis contrive t, to Jiavo a line open by 
Oct. 1. Tho speoillcatlon provided 
for a penalty of £60 per week, at dis- 
cretion of theco. *8 engineer : — Held : tills 
was a discretion to impose, & not merely 
to remit ; & there was no liability which 
could be the subject of set-ofi by tho 
CO. in an action by the contractor, 
until the engineer had actually Imposed 
the penalty. — Munuo v. Ennis & 
Atuknry iIy. Co. (1860), 15 W. 11. 
265.— IR. 

h. Illiquid aurn ,] — A building 

contract stipulated that tho builder 
should pay a penalty of £6 a week for 
every week after a certain date, during 


which the works wore not completed. 
In an action by tho builder for payment 
of a balance of the contract price, tho 
defender pleaded, that, the work nob 
having been finished within tlio 
stl])uiatod iieriod, the pursuer was not 
entitled to insist in the action, as ho 
wjis due tlio defender an ainoiitit of 
penalties larger tlian tho sum concluded 
for : — Held : tho defence was not 
properly compensation, but a claim 
arising out of a mutual contract ; 
therefore, tho objection that it could 
not be pleaded in defence because it 
was an illiquid olaim was unfounded. 

Compensation can only bo pleaded 
on liquid claims & does not apply 
whore both parties liavo to prove their 
claims. — Johnston v, KoBKm’soN 
(1861), 33 So. Jur. 335 ; 23 Dunl. (Ct. 
of Scss.) 640.— SCOT. 

k. .] — In default of com- 

pletion os stipulated it was agreed 
that the couinvetor should jiay as 
Ihjuidated damages. Sc not as a penalty, 
the sum of 350 for every subsequent 
day imtil the completion : — Held : 
damages accruing under the clause in 
question did not, upon more default, 
become sufUoiently liqniilated & ascer- 
tained HO iis to bo set off in eompensa- 
tion against, a claim upon a promlssors’' 
nolo. — O'fTAWA Nortiikun & Wksteun 
Ry. Co. V. Dominion Bkidoe Co. 
(1905), 30 8. C. R. 347.— CAN. 

l. Alloumncc.] — A contract pro- 

vided that upon noii-oomplotlon by a 
fixed date tlio contractor was to pay 


or allow 310 a day init.il completion : — 
Held : tills authorised a deduction as 
li(}uidated damages of tho amount so 
allowed, from tlio contract price. — • 
McBean V. Kinnuar (1892), 23 O. R. 
313.— CAN. 

m. Need not he specially 

f deaded.] — Held : tho sum payable os 
iciuidatod damages, on failure to com- 
letc within tho t-lmo stipulated, might 
e deducted from tho coiitracd. price 
without being pleaded specially by 
way of set-off. — Scott v. Dent (1870), 
38 U. C. R. 30.— CAN. 

n. Or eoHidcr claim.] — C'lr- 

cumstaneos in which : — Held : defts. 
were entitled U) recover by way of 
cuuiit.ei'tdaim, tho sum provided by tho 
contract as ihiuidated damages. — 
Mi’Namara V. Skain (1892), 23 U. R. 
103.~CAN. 

0. How calculated.] — Dofts. con-’ 
traded to erect a building for pitfs. jC 
to complete it by Jan. 10. On Juno 8, 
throe weeks after defts. had, according 
to their own story, completed the 
building, it collapsed, hocauso tho 
stone work in i hti foundations liail not 
been properly done : — Held : the pitfs, 
wei*e outitled to recover at the dally 
rato fixed by the contract for the time 
which elapsed between Jan. 10 & tho 
dalo on which they cnleretl into com- 
plete use & possession of tho building. 
— (JocKsiiUTT Blow Co. v. Alberta 
Building Co. (1910), 13 W. L. It. 
234 ; affd., 3 Alta. L. R. 503.— CAN. 
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Sect. i .— S^CmC raRFCHtMANCE. 

SeCf generally , Specific Ferfobmance. 

265. Agreement to build.] — Specific per- 
formance of an agreement to build may be decreed, 
if suiTlciently certain, but a general covenant to 
lay out a certain sum in a building of a certain 
value cannot be so executed. — Mosely v. Virgin 
(1790), 3 Vcs. 184 ; 30 E. R. 969, L. 0. 

AnmUaHons : — Raid. Bracobridge v. Buokloy (1816), 2 Price, 

200 ; I3e Maitos v. Gibson (1859), 4 I)o G. &; J. 276. 

266. To ascertain sufficiency of performance.] — 

Covenant, in Feb., 1841, by a municipal corpn. to 
build a m^ket forthwith. BDl, in Sept., 1843, 
for specific 'performance of the covenant. Answer, 
in Dec., stating that the coipn. had not until 
recently determined for what goods the market 
should be adapted, & that the building should 
roceed with due diligence. At the hearing, in 
une, 1844, the cause was ordered to stand over 
for six months. In May, 1844, the corpn. had 
approved of the plan for the market, & in July 
they met to consider the older in the cause, & 
subsequently built the market: — Held: (1) it 
was r(‘gular for pltf. to bring before the ct., upon 
petition, the facts which had taken place subse- 
quently to the answer ; (2) all proceedings should 
be stayed without costs. 

Proceedings taken by defts. towards the fulfil- 
ment of a contract for the erection of a building 
may enable the ct. to decree a specific perfoimancc 
of the contract, in a case where, without such 
proceedings, it might have been difficult to define 
what would be a sufficient performance. — Price 
r. Penzance Corpn. (1845), 4 Hare, 500 ; 9 

J. P. 775 ; 67 E. R. 748. 

Atmolaliim Consd. South Wales By. Co. v, Wythos 

(1854), 1 K. & J. 180. 

267. Construction of railway.] — An agreement 
between a railway co. & railway contractoi’s, wiio 
were also landowners, for the construction of a 
branch railway provided that the co. should find 
the land within a reasonable time & buUd the 
stations, that the contractors should give a bond 
to the amoimt of £.50,000 to secure the performance 
of the contract, & undertake to execute the works 
for a double hne of railway, & the ballasting & 
peimanont way for a single line, according to the 
terms of a specification, to bo prepared by the 
engineer for the time being of the co., that the 
co. should work the branch in a reasonable & 
proper manner os compared to the remainder of 
the main railway, & that in case of difference as 
to working, same should be settled by arbn,, & 
that any of the details of the arrangement, in case 
of difference, should be determined by a referee 
to be appointed by the S.-Gl. for the time being : 
— Held : this agreement was too vague, obscure. 


& uncertain to be enforced in a specific perform** 
ance suit, & the stipulation as to tne execution of 
a bond could not be enforced apart from the rest, 
being merely an incidental & subsidiary part of 
the agreement. — South Wales Ry. Co. v. Wythes 
(1854), 6 De G. M. & G. 880 ; 3 Bq. Rep. 163 ; 
24 L. J. Ch. 87 ; 24 L. T. O. S. 165 ; 3 W. R. 133 ; 
43 E. R. 1112, L. JJ. 

Annoiaiuma: — Distd. Groene_^v. Woat Choshiro Hy. Co. 
(1871), L. R. 13 Eq. 44. B^d. Kemot r. Potter (1862), 

3 Do 0. F. & J. 447 ; Greenhlll tJ. Isle of A^ht (Newport 
Junction) Ry. Go. (1871), 23 L. T. 885. Mentd. Onions 
V. Cohen (1865), 5 New Rep. 400 ; Pestonjee Nussurwaujee 
V, Mauookjoo (1868), 12 Moo. Ind. App. 112. 

268. .] — ^The directors of a r^way co., by 

their duly authorised agent, .entered into a contract 
witli B., a railway contractor for the construction 
of their lino at a certain price, payable in shares & 
debentmxjs of the co. The directors subsequently 
repudiated the contract, denying the authority of 
their agent, & entered into an agreement, by which 
another railway co. was to undertake the con- 
struction of the line. B. filed his biU to obtain 
specific performance of his contract, & moved to 
restrain the directors from parting with the shares, 
which would have become applicable for his pay- 
ment : — Held : the contract could not be severed, 
& as the positive relief of enforcing specific per- 
formance of the contract for construction of the 
line could not bo granted, defts. could not bo 
negatively restrained from parting with the shares, 
forming the consideration to B., in violation of the 
contract, especially as in the event of B. failing 
in his contract the co. could not be restored to 
their original position. — Peto v. Brighton, Uck- 
FiBLD & Tunbridge Wells Ry. Co. (1803), 1 
Hem. & M. 408 ; 2 New Rep. 415 ; 32 L. J. Ch. 
677 ; 9 L. T. 227 ; 11 W. R. 874 71 E. R. 205. 

AniyotaiUma : — Refd. Groonhlll %\ Isle of (Newport 

Junction) Ry, Co. (1871), 23 L. T. 885 ; Measures r. 
Measures, [1910 J 2 Ch. 248. Mentd. Brett v. East India 
& London Shipping Co. (1864), 10 L. T, 187 ; Nuneaton 
L. B. V. General Sewage Co. (1875), L. R, 20 Eq. 127 ; 
Grimston c. Ounlnghain, [18941 1 Q. B. 125. 

269. .] — Specific perfonnance will not be 

decx*eed of a contract to employ a person ip con- 
struct works, whicli the ct. is unable to superintend. 

Where the directors of a railway co. entered 
into a written agreement to give pltf. “ a contract 
for the construction of the lino for £55,000, subject 
to a specin cation of the works or tlic line included 
in the sum to be agreed upon between pltf. & the 
engineer of the co., in case of dispute the matter 
to be referred to an arbitrator, & a bill was 
filed for specific performance : — Held : the terms 
of this agreement were too indefinite to be enforced 
in a specific performance suit, but even had the 
terms oeen sufficiently definite, the agreement was 
of such a nature that specific performance could 
not have been decreed. — Gri^enhill v. Isle of 


PART Vlll. SECT. 4. 

265 i. Aarcement to huild .] — A father 
leased a form to Ida son for flvo years & 
undertook to build on the farm, dudng 
ilio first year of the term, a house of 
certain expressed dimensions. There 
was a provision in the Instrument for 
the determination of the lease at the 
end of any year by notice to that ofTect 
given in October previous. The father 
died after the expiry of the first year 
of the term, but had not done anything 
towards building the house. By his 
will he devised the farm to his son, but 
made no reference to the lease : — 
IleUl: the father having died after 
breach of the undertaking, the son was 
not entitled to liavo the house built 
at the expense of the lather's personal 
estate, but at most was entitled to 
damages for uon-porfonnance of the 
agreemetit to build . — Re Murray 


(1902), 1 O. W. R. ,570 ; 4 O. L. R. 

22 C. L. T. 373.— CAN. 

266 i. To ascetdain sufficiency of per- 
formance — Rartiol destruction of tror/c.] 
— One CO, agreed to construct certain 
works for another, which on oompletjon 
were to bo inspected by onginoers on 
behalf of each, wiioso finding was to be 
conclusive ; upon the engineers approv- 
ing of the works, & reporting them as 
completed, they wore to be accepted. 
The parties to perform the work having, 
as they allege<t, completed it, called 
ui»on the others to appoint an engineer, 
wlilcli request was not complied with ; 
subsequently a portion of the works 
was destroyed. On a bill filed to 
compel an acceptauco of the works : — 
Held : the delay of one of the contract- 
ing parties, until alter such destruction, 
to name an engineer, as stipulated for 
by the agreement, did not preclude the 
other from obtaining an inspection of 


the works ; but such inspection & 
approval must, in the circumstances, 
bo iiad by a reference to the master. — 
Great Wkh'i'RRN Ry. Co. v . Debjar- 
i)iN8 Canal Co. (1862), 9 Gr. 503 ; revad*, 
2 E. & A. 330.— CAN. 

267 i. Conatruciion of railway-^ 
Prices alleged to be excessive — Balarice 
ordered to be paid irUo court .] — White- 
HEAD V. BUFFAIX) & LaKB HURON RY. 
Co. (1859), 7 Gr. 351 ; varied, 8 Gr. 
157.— CAN. 

267 ii. Work stopped by employer 

— nights of contractor .] — Whore con- 
tractors for the construction of railway 
uudcitake to perform it on a commis- 
sion basis, thoix interest is but pecuniary 
& not in the thing. If the work is 
stopped, the coutraotois cannot pray 
for specifio performance ; th^ nave 
but a claim for damages. — ^W ills v. 
Centxul Ry. (1014), Q. R. 24 E. B, 
102.— CAN. 
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WiOHT (Newport Junction) Ry. Oo^ (1871), 23 

U T. 886 ; 19 W. R, 846. 

270. Inquiry as to damages more suitable 

remedy.] — railway co. agreed, for valuable 
consideration, with a landowner to erect, construct, 
& ht up a station on certain lands which they had 
bought from him. The agreement contained no 
further description of the station, nor any stipula- 
tions as to the use of it. The co. having refused 
to erect a station in the specified place, & sub- 
stituted one at a distance of two miles: — Held: 
the case was one in which justice could be better 
done by an inquiry os to damages than by a decree 
for specific performance. — ^Wilson v. Northamp- 
ton Banbury Junction Ry. Co. (1874), 9 
Ch App. 279 ; 43 L. J. Oh. 503 ; 30 L. T. 147 ; 
22 W. R. 380, L. 0. & L. JJ. 

271. Contract to build or repair — ^Defined con* 
tract.] — ^Though the ct. will not, as a rule, 
specifically enforce contracts to build or repair, 
it will do so in cases where the contract for building 
is in its nature defined. — ^Hepburn v. Leather 
(1884), 50 L. T. 600. 

272. Preliminary building agreement.] — The 

ct. will not decree the specific performance of a 
preliminary building agreement, nor give damages 
for the breach of such an agreement. — ^WooD v, 
SiLCOCK (1884), 50 L. T. 251 ; 32 W. R. 845. 

273. Work defined — Damages Inadequate com- 
pensation — Possession of site.] — The ct. has 
jurisdiction to grant specific performance of a 
contract to erect a building if (1) the work to be 
done is defined, (2) pltf. has a substantial interest 
in its (jxecution which cannot be adequately 
compensated for by damages, & (3) deft, has by the 
contract obtained from pltf. possession of the land 
on which the work is to be done. — Wolver- 
iiampi'on Corpn. V. EaiMONS, [1901] 1 K. B. 515 ; 
70 L. J. K. B. 429 ; 84 L. T. 407 ; 49 W. R. 553 ; 
17 T. L. R. 234 ; 45 Sol. Jo. 256, d. A. 

Amu)t((H<yns : — Consd. Molynoux v. lUchard, [1906] 1 Cli. 34. 

Refd. Selby V. Whitbread, 11917] 1 K. B. 736, Mentd. 

London Elcelric Supply Oocpii. v. WeHtininstor Electric 

Supply C^orpn. (1913) 11 L. U. 11. 104(i ; PuddciJhatt v. 

Leith, I1U16J 1 C’h. 200. 


Sect. 5,— INJUNCTION. 

See, generally. Injunction. 

274. To restrain contractor from interfering 
with works — After right of forfeiture exercised.] — 

Disputes having arisen between a railway co. & 
a contractor employed in making the railway, the 
co. insisting upon a right under the contract, 
owing to the alleged default of the contractor, to 
discharge him, take pos.se.ssion of the line & 
materials, & complete the works themselves, & 
the contractor resisting such claim, imputing 
the backward state of the works to the acts of the 
co., & holding forcible possession ; collisions 
occurring between the workmen of the two parties, 
each being charged with impeding the operations 
of the other ; & Die completion & opening of the 
railway for traffic being in the meantime delayed, 
the ct., on the application of the co., restrained 
ilie contractor from continuing on the lino or 
interfering with the operations of the co., directed 


an account of what was due to the contractor for 
works & materials done & provided, without 
regard to the formal certificates of the co.*s 
engineer, & an issue to try whether the co., at the 
time they proceeded to enter upon the works & 
remove the contractor, were lawfully justified in 
so doing, reserving as well the question of the 
right of the contractor to compensation for loss of 
profit on unexecuted works, as all other directions, 
until after the trial & the report. — East Lanca- 
shire Ry. Co. v, HArrERSLEY (1849), 8 Hare, 72 ; 
68 B. R. 278. 

Anywf4Jtion : — Conid. Kirk u. R., A.-G. v. Kirk (1872), 

L. R. 14 Eq. 658. 

To restrain wrongful forfeiture. — See Part X., 
Sect. 6, post, 

275. To restrain employing company from 
parting with shares — By which contract price 
payable.] — P eto v, Brighton, Uckpield & 
Tunbridge Wells Ry. Co., No. 268, ante, 

276. To restrain actions commenced by employer 
— Contractor unable to prosecute claims — Order 
for accounts & Inquiries.] — ^Actions were com- 
menced by a builder against his employer for 
payment of money alleged to be due under certain 
contracts, and the actions were consolidated at 
the instance of the employer, who afterwards 
commenced, oU his part, two actions against the 
builder for breaches of contract. On a bill by the 
builder alleging that, through the act of the 
employer in preventing his getting a conclusive 
certificate from the inspecting architect, ho liad 
been unable to continue his actions, & had been 
driven to a ct. of equity to obtain an inquiry as 
to what was due to him : — Held : he was entitled 
to such inquiry, without prejudice to any question 
as to breaches of contract tliat might arise on his 
part. — Dabbs v, Nugent (1865), 13 L. T, 396 ; 
11 Jur. N. S. 943 ; 14 W. R. 91. 

277. To restrain trustee from selling contractor’s 
property — Sale detrimental to owner — Contract 
not specifically enforceable.] — A firm of ship- 
builders agreed to alter a vessel according to a 
specification, & it was provided tliat in case of 
their failing to execute the alterations according 
to the agreement, the owners of the vessel should 
be at liberty, with workmen, to enter on the sliip-. 
builder’s yard, & themselves complete the altera- 
tions. The shipbuilders were adjudicated bkpts, 
before the vessel was completed : — Held : the ct, 
could not specifically perform the whole agree- 
ment, &- would not restrain the trustee under the 
bkpey. from selling the dock in which the vessel 
was lying, although the owners might be thus pre- 
vented from themselves entering & completing the 
vessel pursuant to the agreement. — Merchants* 
Trading Co. v. Banner (1871), L. R. 12 Eq. 18 ; 
40 L. J. Ch. 515 ; 24 L. T. 861 ; 19 W. R. 707. 

278. To restrain pulling down of house — Not 
built according to contract.] — An application ex p, 
for an injunction was granted, where it was sought 
to restrain deft, from piffling down a house in 
course of erection for him by pltf., &> alleged not 
to have been built according to contract. — 
Drake’s Patent Concrete v. Dower (1875), 
Bitt. Prac. Cas. 39 ; 1 Char. Cham. Cas. 13. 


271 i. Contract to rebuild db repair — 
Inquiry aa to danmyes tnore suitable 
renu^y.] — Doft. oirreod to take a lease 
of cjertaln premises from pltf., & within 
twelve months from the date of tho 
agreement to expend a sum in sub- 
^ntlal repairs & improvements men- 
tioned In tho sohodnlo to tho agrreo- 
mout. Doft. did not oxeoute tho 
repairs 8c improvements. l*ltf. claimed 
spocilio i>erfomianoo 8c damaffes ; — 
llekl : it was not a case for spociflo 

J. — VOL. VIl. 


performance, hut for an inquiry as to 
damages. — RnsiiBiiooKK v. O’Sulli- 
van, [1908] 1 1. R. 232.— IR. 

PART VIII. SECT, 6. 

278 i. To restrain puUiiuj doum of 
house — Not built according to cordraci.l 
— Defts. maintained that tho walls of 
a house partly erected by tho pltf., a 
contractor, wore faliing down as a 
I'esult of bad workmanship. Tlje 
architect on the job gave orders that 


pltf. was to take down portions 8c 
re[)iiild. Pltf. ojnlttcd to do so & the 
architect ilien authorised defts. to 
employ some other party to do the 
Job. Tho pltf. presented a note for 
Huspciisioii 8c interdict : — Held : note 
rtifused. — Miller t?. Buildino Com- 
Miri'EM OP Loohgklly United Pres- 
BYTIORIAN CllURCU (1867), Sc. L, U. 
79.— SCOT. 

To prevent completion by other 

D D 
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Building Contracts, Engineers and Architects. 

Part IX. — Excuses for Non-Performance. 


Sect. 1.— IMPOSSTOlUTy. 

279. Destniotlon of subject matter — ^Accidental 
fire.] — Pltfs. contracted to erect machinery on 
deft.’s premises at specific {prices for particular 
portions, & to keep it in repair for two years, the 
price to be paid upon the completion of the 
whole. After some portions of the work had 
been finished, & others were in the course of com- 
pletion, the premises, with all the machinery & 
materials thereon, were destroyed by an accidental 
fire ; — Held : both parties were excused from the 
further performance of the contract. — ^Appleby 
V. Myers (1867), L. B. 2 C. P. 651 ; 36 L. J. C. P. 
831 ; 16 L. T. 669, Ex. Ch. 

Annotations : — Consd. Howell t>. Coupland (1874), L. R. 9 
Q. B. 462 ; Anderson v, Morico (1875), L. R. 10 C. P. 
609. Expld. Thom v. London (1876), 1 App. Caa. 120. 
Oontd. O^eil V. Armatrongr, Mitchell, [1895] 2 Q. B. 70. 
PoUd. The Madras, [18981 P. 90. Consd. Civil Service 
Co-op. Soc. r. General St^m Navigation Co., [1903] 2 
K. B. 756. Apld. P3lllott V. Cmtohley, [1903] 2 K. B. 
476 (see [19061 A. C. 7). Oonsd. Chandler v. Webster, 
[1904] 1 K. B. 493 ; Parkin v. South Hetton Coal Co. 
(1907), 97 L. T. 98 : Scottish Navigation Co. v, Souter, 
Admiral Shipplnir Co. v. Weldner, Hopkins. [1917] 1 
K. B. 222. Rem. Stubbs v. Holywell Ry. Co. (1867), 
15 W. R. 869 ; Ford t>. Cotesworth (1870), 10 B. & S. 
991 ; Anderson v. Morice (1876), 1 App. Cas. 713 : Howell 
u. Ooupland (1876), 1 Q. B. D. 258 : Nlckoll & Knight u. 
Ashton, Edridge, [1901] 2 K. B. 12(1 ; Blakeley v. Muller, 
Hobson V. Pattenden (1903), 88 L, T. 90 ; Herne Bay 
Steamboat Co. r. Hutton (1903), 88 L. T. 269 ; Krell v, 
Henry, [1903] 2 K. B. 740 ; Austin Friars Steam Shipping 
Co. V. Strock, [1905] 2 K. B. 315 : He Hull &Meux (1905), 
92 L. T. 74 ; Porter v. Tottenham U. D. C., [1914] 1 
K. B. 063 ; Dakin t». Leo, [1916] 1 K, B. 566 ; Foster’s 
Agency v. Romalno (1916), 32 T. L. R. 331 ; Horlock v. 
Beal, [1916] 1 A. C. 480 ; Tamplin SR. Co. v. Anglo- 
Mexican Petroleum Products Co., [1916] 2 A. C. 397 ; 
Lloyd Ho 3 'al Beige Soc. Anon. v. Stathatos (1917), 33 
T. L, R. 390 ; Lebeaupln v. Crispin, [1920] 2 K. B. 714. 
Ifentd. The Teutonia, Duncan v. KOster (1872), 26 L. T. 
48 ; O’Neil r. Armstrong, Mitchell, [1895] 2 Q. B. 418 ; 
Forman Proprietary v. The Liddosdalo, [1900] A. C. 190 ; 
Clark tJ. Lindsay (1903), 88 L. T. 198 ; St. Enoch Shipping 
Co. V. Phosphate Mining Co. (1915), 21 Com. Cas. 192. 

280. Loss of ship.] — ^Pltfs., shipowners, 

contracted with defts., a firm of engineers, that 
the latter should supply the former with new 
engines & boilers for their steamship, the S. The 
contract, dated in Dec., 1871, stipulated that the 
engines should be completed ready for sea & 
tried under steam previous to being handed over 
to pltfs., the result of such trial to be to the 
satisfaction of pltfs/ inspector, the work to be 
completed without delay & completed with all 
reasonable despatch, due notice to be given by 
pltfs. to defts. of the date at which the steamer 
was to be placed in their hands after the work was 
ready for the completion Sc fixing of the engines. 
The price was to be £5,800, payable as the work 
progressed as follows, viz,, when the boilers were 
plated £2,000, when the whole of the work was 
ready for fixing on board £2,000, & the remaining 
£1,800 when the S. sliould be fully completed & 
tried under steam, any disputes to be settled by 
arbn., & certain old materials, on board the <8., 


of the estimated value of £353 to become the 
property of defts. The S, made a voyage after 
the date of the contract, & on her return pltfs., 
on June 28, 1872, gave notice to defts. that she 
was ready to receive her boilers & machinery, 
Defts. were at that time at work upon the engines, 
etc., at their factory, but same were not then 
ready for fixing. The 8, was sent on another 
voyage, on which, in the following Oct., she was 
wholly lost. In the previous Aug. the boilers 
had been plated by defts., & on the 27th of that 
month pltfs.’ inspector certified that defts. were 
entitled to receive the first instalment, £2,000, 
which was paid. By the early part of Jan., 1873, 
the whole of the work was ready for fixing on 
board, & on the 13th of that month pltfs.’ inspector 
certified for the payment of the second £2,000, 
& that amount was also paid. At that time it 
was known by pltfs., but not by defts., that the 
/S', was lost. In Apr., defts., having by that time 
heard of the loss of tlie 8, applied to pltfs. for 
payment of the remaining £1,800, alleging that 
they were prevented by the loss from fulfilling 
their contract, Pltfs. refused to pay, contending 
that they had paid enough to cover the amount 
due for work actually done. At that time defts. 
had done 71 per cent, of the work contracted for, 
the proportionate value of which was £4,118, In 
May pltfs. demanded of defts. the delivery of the 
engines & boilei’s, which the latter refused unless 
the balance of tlic contract price was paid to them. 
They offered to submit the dispute to arbn. 
within the terms of the contract, which offer pltfs. 
refused, & brought an action for the machinery Sc 
to recover damages for its detention, or to recover 
the sums they had paid to defts, as money had Sc 
received to pltfs.’ use: — Held: (1) the contract 
was an undividable one for work Sc labour to be 
done on the ship ; (2) as its full performance was 
rendered impossible by the loss of the vessel both 
parties were released, & no property in any portion 
of the work certified by the inspector to have boon 
properly done had passed to pltfs., Sc they could 
not recover same in detinue ; (3) pltfs, could not 
recover back tlie two sums of £2,000 or either of 
them as money had Sc received to their use. — 
ANGLO-EOYFriAN NAVIGATION Co. V, BeNNIE 
(1875), L. B. 10 C. P. 271 ; 44 L. J. C. P. 130 ; 
32 L. T. 467 ; 23 W. B-. 626 ; svbseqiient j)ro^ 
ceedlngs L. B. 10 C. P. 571, Ex. Ch, 

Annotations : — Reid. Lloyd Royal Beige Soc. Anon. i\ 
StAthatos (1917), 33 T. L. R. 390. Montd. Soath r. 
Mooro (1884), 11 App. Cos. 358, n. 

281. Action of wind & sea.] — ^Jackson 

v» Eastbourne Local Board, No. 27, ante. 

282. Act of State — ^Perforlnance prohibited.] — 

By a contract made in July, 1914, a firm of con- 
tractoi*s contracted with a water board to construct 
a reservoir to be completed within six yoara, 
subject to a proviso that if by reason of (inter 


c<yniractor — Pleading, ] — Where con • 
tractors for the construction of railway 
undertake to perform it on a cum- 
tnlsslon basis, their interest Is but 
pecuniary 6l not in the thing. If the 
w'ork Is stopped, the contractors 
cannot pray for an injunction prevent- 
ing the work being done by others ; 
they have but a claim for damages. 

Whei-e an injxmctlon Is in such case 
prayed for, the contractors must aver 
Sc prove that they are willing Sc able 
to proct^eil with the contract. — W ii^ls 
V. CE>rmAL Hy. (1914), Q. R. 24 K. B, 
102.— CAN. 


PART IX. SECT. 1. 

r. THMcultg not amemrUing to 
impossibility.] — Held : the execution 
of the contract being diftlcnlt & not 
impossible, did not exenso deft.’B non- 
perfoniiance of It. — PENBKH'fHY v, 
CoRNEFt (1918), 11 O. W. N. 275.— 
CAN. 

I. Contract ah initio impossible 
— No defence .] — A Hhipbuildcr con- 
tracted to build, to a model to bo 
approved by the purchaser, a vessel of 
certain spocitied dlmensious, 6c of u 
specified carrying capacity. The ship, 


actually built to the approved model. 
Sc delivered under reservation of a 
claim of damages, was dollclout in 
currying capacity. In an action 
brought by the purchaser for damages 
for breach of contract ; — Held : it was 
no defence to show that it was impos- 
sible to build a soawoithy ship of tho 
required dimensions Sc carrying capacity 
according to tho model. — Gillespie 
(F.) Sc Co. V. Howdkn & Co. (1885), 12 
R. (Ct. of Sess.) 800 ; 22 8o. L. R. 
527.— SCOT. 

%» Act of State — Expropriation.] 
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alia) any difficulties, impediments, or obstructions 
whatsoever & howsoever occasioned the con- 
tractors should, in the opinion of the engineer, 
have been unduly delayed or impeded in the 
completion of the contract, it should be law- 
ful for the engineer to grant an extension of 
the time for completion. By a notice given 
by the Ministry of Munitions in Feb., 1915, 
in exercise of the powers conferred by Defence of 
the Realm Acts & Regulations, the contractors 
were required to cease work on their contract, & 
they ceased work accordingly. The contractors 
claimed that the effect of the notice was to put an 
end to the contract : — Held : (1 ) the provision 

for extending the time did not apply to the pro- 
hibition of the Ministry ; (2) the interruption 

created by the prohibition was of such a character 
^ duration as to make the contract when resumed 
a different contract from the contract when 
broken off, &. the contract had ceased to be opera- 
tive. — Metiiopot.itan Water Board r. Dick, 
Kerr & Co., [1918] A. C. 119; 87 L. .T. K. B. 

370 ; 117 L. T. 760 ; 82 J. P. 01 ; 34 T. L. R. 

113 ; 02 Sol. Jo. 102 ; 10 L. G. R. 1, 11. L. 

Annotations : — Consd. Blackbiim Bobbin Co. v. Allen, 

fli)18] 1 K. B. 540. Folld. Federal Steam Navigration Co. 
V. Dixon (1919), 64 Sol. Jo. 67. R^. Innholders* Co. v. 

Wainwrlgrht (1917), 33 T. L. R. 356 ; Orconera Iron Ore 
Co. V. Fried Krupp Aki. (1917), 86 L, J. Ch. 613 ; Ertel 
Blober r. Rio Tlnto Co., etc., [19181 A. O. 260 ; Naylor, 
Bonzon v. Kralnische InduHtrio GeBollschaft, [1918] 1 
K. B. 331 ; Bank Line v. Capel, [1919] A. C. 435 ; Brighi- 
man v. Tate (1919), 35 T. L, R. 209 ; Woodflold St.eam 
Shipidnpr Co. Thompson (1919), 36 T. L. R. 43 ; Central 
India Mining: Co. v. Soc. Colonlale Anvorsoise, [1920] 1 
K. B. 7^3 : Jir. Coinptoir C!ommcrcJal Aiivorsols & Power, 
[1920] 1 K, B. 808 ; Denholm v. Shipplnj? Controller 
(1920), 36 T. L. R. 855 ; Rolll v. Compania Navlera Sota 
y Aznar, [1920] 2 K. B. 287. 

283. Construction of order.] — Con- 

struction of an order dated July 14, 1918, made 
by the Minister of Munitions under Defence of the 
Realm (Consolidation) Regulations, 1914, reg. 8e, 
which empowered the Minist/cr to make ordera for 
the restriction of building work. — Director op 
P iTRTjc Prosecutions v. Ford (1918), 35 T. L. R. 
20(1 ; [1919] W. N. 43, D. C. 

AnmMions : — Mentd. Brhrhtman r, Tate, [1919] 1 K. B. 
463 : Shutlcr V, Rolfo (1920), 30 T. L. R. 828. 

284. .] — Applts. contracted with 

resps. that the latter should build a ship for them, 
according to approved plans specifications, for 
£127,500, the steamer to be delivered by the end 
of Jan., 1915. The contract provided that in tlie 
event of any delays due to causes beyond the 
buildoi^j’ control which should interfere witli 
construction of the vessel, the builders should be 
allowed a corresponding ext/Cnsion of time. By 
reason of the interference of the Government 
staying the building of merchant vessels for a time, 
it was impossible t/O carry out tlic contract. Eventu- 
ally the Board of Trade sanctioned the building of 
a standard vessel for applts., but resps. declined 
to put it in hand, contending that the contract 
they had agreed to carry out had gone so com- 
pletely that the building of the ship as a standard 
sliip was a wholly new contract : — Held : the 
interference of the Government was of such a 
character & duration as to make the building of 
the sliip as contracted for a wholly different con- 
tract from the contract wliich resps. had agreed 
to execute, & the contract had ceased to be 
operative, & resps. were entitled to refuse to 
build the standard sliip in place of the screw 

— ClaimantH sought to recover from 
tho Crown the amount f)f damages 
they alleged they wore obliged to pay 
to a contractor who was prevented by 
the expropriation from completing the 
construction of u wharf he had under- 


steamer. — ^F edebal Steam Navioatton Co., I/td. 

V. Dixon & Co., I/ro. (1919), 64 Sol. Jo. 67, H. L. 
AnTMtation : — Folio. Woodfleld Steam Shipping Co, v, 

Thompson (1919), 36 T. L. R. 43. 

285. .] — In 1916 defts. agreed to 

build two ships for pltfs. under two contracts* 
which, except as to price & date of delivery, were 
identical. One contract contained a clause pro- 
viding tliat “ whereas no delivery date can be 
specified the builders will make their best 
endeavours to give as early delivery as possible, 
which they anticipate will be early in 1918. If 
the builders be delayed by strikes, wars, riots, 
insurrection, or other unforeseen occurrence of any 
kind whatever, the builders shall be allowed an 
extension of time,** The other contract contained 
a similar clause except that the word “ early ** 
was omitted before “in 1918.’* In Dec,, 1916, 
the Government made an order forbidding the 
construction of any but standard ships, & this 
made it impossible for the time being to go on 
with the work for pltfs. In an action for a 
declaration that the contracts were still valid and 
subsisting : — Held : the interference on the part 
of the Government had so changed the state of 
things that the principle of frustration applied, & 
the action failed. — Woodfield Steam Shipping 
Co., Ltd. v. Thompson (J. L.) & Sons, I.,td. 
(1919), 36 T. L. R. 43 ; 64 Sol, Jo. 67, 0. A. 

286. Prohibition of importation of 

materials.] — Pltfs. contracted with defts. in 
May, 1914, to do carpenters* & joiners* work 
required in the erection of a mill, part of the work 
to bo done consisting in the flooring of the mill 
with maple boards. Tho completion of the 
flooring became impossible owing to a prohibition 
of the importation of maple, & pltfs. applied under 
Cts. (Emergency Powers) Act, 1917 (c. 25), s, 1 (1), 
that the contract should be suspended or annulled : 
— Held : in the circumstances the proper course was 
not to suspend, but to annul the contract. — 
Schofield (C.) & Co. v. Maple Mnj,, Ltd. (1918), 
34 T. L. R. 423. 

287. Ship requisitioned by Admiralty — 

Completion by Admiralty — Compensation.] — ^Pltfs. 
having entered into a contract for the construction 
of a steamer, contracted with defts. for the sale 
to them of the vessel when complete at a profit' 
of £14,000, of wliich defts. paid £10,000 on the 
signing of the agreement. When the vessel was 
only partially completed she was requisitioned by 
the Admlty., who completed her according to 
entirely diffei*ent plans : — Held : pltfs.* contract 
had become impossible of performance, & their 
action for the balance of their profit failed, but 
they might have a future equitable claim against 
defts. to share in the compensation payable by the 
Admlty., in the event of defts. being treated as 
the ownera of the ship. — Dat-e S. 8. Co., Ltd. v. 
Northern 8. 8. Co., Ltd. (1918), 34 T. L, R, 271 ; 
02 Sol. Jo. 328, a A. 

further, Contract ; Shipping & Navioa- 

TION. 

Sect. 2. — ^ELLEGAUTY. 

See, generally, Contract. 

288. Contravention of Metropolitan Building 
Act, 1865 (c. 122).] — ^A contract for the erection 
of a building in contravention of the above Act 


taken to build for thorn : — Ilehi : as 
tho ooiitracl-or had been provontotl 
from coniplotJng tho constnictloii of 
tho wharf by the exercise of powers 
conforred by Act of Parliament., 
claimants were excused fmm any 


liability to him in rt^spect of tho 
brtMEteh of contract, & could not 
maintain any claim against the Crown 
in that behalf. — S amson v. R. (1888), 
2 Exch. C. R. 30,— CAN. 


D D 2 



404 Building Contracts, Engineers and Architects. 


Sect 2. — lllegdlity. Sect 3. Pari X. Sect, 1 : S%ib» 
eecta, 1 & 2. Sect 2: Sub-sect 1. ] 

cannot be enforced. — Stevens v. Gourlry (1859), 
7 C. B. N. S. 09 ; 29 L. J. C. P. 1 ; 1 L. T. 33 ; 
6 Jur. N. S. 147 ; 8 W. B. 85 ; 141 E. B. 762. 
Annotaiions : — Ezpld. ft Diltd. Coltman, Coltman v. 
Coltman (1881), 19 Ch. D. 84. Diitd. Harris v. De l^nna 
(1886), 33 Ch. D. 238. R«ld. L. C. O. r. Poarce, [1892] 
2 Q. B. 109 ; Brlfirhtman v. Tate, [1919] 1 K. B. 463. 
Mentd. Richardson v. Brown (1885), 49 J. P. 661 ; Hall e. 
Smallpiece (1800), 59 L. J. M. C. 07 ; L. 0. C. v. Humphreys 
(1894h 30 T. L. R. 694 ; Badley v. Chickfleld Union 
R. D. C. (1896), 16 R. 461 ; Southond-on-Soa Qorpn. r. 
Archer, Southend-on-Sea Corpn. e. Romanis (1901), 70 
L. J. K. B. 328 ; Newell v, Ormskirk U. B. O. (1907), 
71 J. P. 119. 

Metropolitan Building Acts generally, see 
Boundaries, Pences, & Party Walls, pp. 304 et 
seq,, ante ; Metkopous. 

289. Erection of buildings on disused burial 


ground — ^Disturbance ft removid of dead bodies.]-* 

An agreement provided for the erection of certain 
buildmgs upon a disused burial groimd, which 
could not be erected without disturbing ft removing 
the dead bodies : — Held : the contract was an 
Olegal one, ft could not be enforced. — Gibbons v. 
Chambers (1885), 1 Cab. ft El. 677 ; 1 T. L. B. 
530. 

Annotation : — Consd. Bolesworth r. Dayis (1886), 3 T. L. R. 
214. 

See, further, Burial ft Cremation. 

Sect. 3.— PREVENTION BY EMPLOYER. 

See Part II., Sect. 3, sub-sects. 2, 3, ante, ft cases 
infra. 


Part X. — Forfeiture. 


Sect. 1 .— WHEN RICaiT TO FORFEIT ARISES. 

Sub-sect. 1. — ^In General. 

290. On delay or default — Property to vest in 
employer — If loss or expense occasioned.] — ^An 

agreement between a railway co. ft a contractor 
provided that in case the contractor should be 
guilty of any delay or default in the fulfilment of 
the contract, the co. might take the execution of 
the works out of bis hand, & might use all or any of 


his plant, materials, or implements, ft that in 
addition to all other rights ft remedies which the 
CO. might have against the contractor, the co. 
might apply any money to which the contractor 
would otherwise be entitled under his contract 
towards satisfaction of all losses or expenses 
occasioned to the co. by the delay, ft that all the 
materials, plant, ft implements, which at^he time 
of such delay or default should be in or ^out the 
site of the works, should thereupon become the 


PART IX. SECT. 3. 


a. Failure to supply materials.] — 
Burns v. Ussherwood (1901), 4 
Terr. L, R. 389.— CAN. 

b. Failure to provide signed specie 
fications .] — Gooch v. Snaur (1874), 34 
U. C. R. 616.— CAN. 

0 . Failure to provide lands neces- 
sary for execution db completion ,] — 
Artkrial Drainage Co., Ltd. v. 
Kathangan Hivkr Drainage Board 
( 1880), 6 L. R. Ir. 513. — IR. 


d. Failure to make progress pay- 
menls.y—'f^o a declaration In an action 
for breach of a contract contained in 
an indenture, whereby deft, covenanted 
to build a house for pltfs., deft, pleaded 
that pltfs. had by withholding the 
monthly payment due to deft., con- 
tary to the terms of the indenture, & 
by their architect niuslng the monthly 
estimatoB, etc., hindered & obstructed 
cleft, in the prosecution of tlie work, 
& thereby, of their own wrong, caused 
the breach comi)lainod of. On de- 
murrer : — Held : tho performance of 
deft. *8 covenants was aependont nnoii 
the performance of pltfs*., & the pleas 
were a aufticlent answer to the declara- 
tion. — Hoskins v. Barber (1879), 
Temp. Wood, 204.— CAN. 


9. .1 — Under a building con- 
tract payments were to bo made 
during the progress of the work. Sc if 
default was made in such payments 
for fourteen days aft-er tho amount 
should have been certified pltf. was to 
1)6 at liberty to suspend the works. 
Default having been made in one of 
the progress payments: — Held: pltf. 
was justiflod In refusing to proceed 
with the work. — Bell v. keesing 
(1888), 7 N. Z. L. R. 155.— N.X. 


f. .] — Williams v . Alpena Oil 

& Gas Co. (1905), C O, W. R. 401.— 

CAN. 

First payment.] — Pltf. 

agreed to pay deft, in instalments of a 
fixed amount as the work progressed : 
— Held : failure to pay the first inst^- 


ment had not the effect of discharging 
deft, from his obligation to perform 
the rest of the work. — Campbell v. 
M(?Lkod (1891), 24 N. S. li. 60.— CAN. 


PART X. SECT, i, SUB-SECT. 1. 

h. On delay or default — Failure to 
rectify defects after notice — Delay caused 
try default of employers.] — In an action 
for wrongfully preventing pltfs. from 
completing the works in the contract, 
defts. pleaded that pltfs. were not 
prcxjccdlng wdth diligence, or with 
such speed as would be necessary for 
their completion within tho time 
speciflod. Sc that in accordance with 
the contract notice was served by 
defts.’ engineer requiring pltfs. to 
rectify the matter. Sc pltfs. failed to 
rectify thorn for more than seven 
days after service of tho notice ; & 
defts. afterwards elected to take tho 
whole of the works out of pltfs.* bands, 
& gave them notice thereof. Pltfs. 
replied that the failure to rectify tl)e 
matters mentioned in tho engineer’s 
notice. Sc to use the requisite diligence 
& speed therein rofon-ed to, was 
caused by delay Sc default of defts. & 
their engineer, in providing tho lands 
permanently required for tho execution 
of the works, & In supplying plans Sc 
drawings, & in setting out land, 
defining rivers, drains, Sc embank- 
ments, Sc in giving pltfs. such particulars 
as would enable them to proceed with 
said works ; — Held : those replies were 
good. — ^A rterial Drainage Co., Ltd. 

V. Rathangan River Drainage 
Board (1880), 0 L. R. Ir. 513.— IR. 

k. Except as extra 

\rork .] — Grace v. Oblkb (1911), 19 

W. L. R. 109, 326.— CAN. 

l . Contract reserving penalty.] 

— Held : defts. were not enutlod to 
take over the work Sc dismiss pltfs. 
ihorefrora becanso tho work was not 
completed by the date speciflod In tho 
contract, the contract expressly pro- 
viding a pecuniary penally for such 
nou-complction, to which remedy defts. 


were restricted. — ^A lberta Bitiiding 
Co. V. Calgart City (1911), 16 W. L. R. 
443.— CAN. 

m. — Caused by employers.}-^ 
Held : defts. being responsible for tho 
delay, were not justiflod in taking tho 
work out of pltf.’s hands. — B eck v, 
York (1914), 7 O. W. N. 493.— CAN. 

n, Breach of contract — 

Forfeiture of license to enter.] — Pltf, 
refused to comply with his contract 
Sc undertook to hold possession of the 
lands for the purpose of erecting a 
different building: — Held: (1) tho 
contract amounted to a license from 
the owner to the builder to enter upon 
tho lands for tho purpose of erecting 
tho building contracted for ; (2) by 
pltf.’s own action his right to occupy 
the lands had come to an end Sc defts. 
could resume possession Sc remove 
pltf. — MclNNia V. Public School 
Hoard of School Section 10 in tiik 
Township of Tay (1915), 9 O. W. N. 
281.— CAN. 


o, Rescission of contract — 

On employers refusal to pay .] — During 
tlie continuance of the works, dispute 
arose as to the amount due to pltf., 
although certified by the arcbltoct as 
agreed, Sc in consequence pltf. refused 
to continue tho work, whereupon 
defts., after giving duo noUoo, entered 
upon the promises. Pltf. sued for 
damages In consequence of the defts. 
having taken possession Sc for the 
balance duo on the accounts : — Held : 
pltf. having rescinded tho contract, 
on defts.’ refusal to pay the amount 
certified, defts. were entitled after due 
notice to enter Sc take possession. — 
Kuppusami Naidu V. Smith Sc Co. 
(1896), 1. L. R. 19 Mad. 178.— IND. 


p. Novel construction — Vagfus 

specifications,] — It was not clear from 
the evidence that the work, tho method 
of construction of which was novel, 
could satisfactorily have been con- 
structed upon the lines of the vi^e 
specifications. Pltfs. wore dismlssea by 
defts, : — Held : pltfs. had prosoouted 
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absolute property of the co., & be valued or sold, &> 
the amount of such valuation or sale credited to the 
contractor in reduction of the money, if any, 
recoverable from him by the co. The co. took the 
execution of the contract out of the contractor’s 
hand under this clause, Sc the contractor brought an 
action for breach of contract, which, with all 
matters in difference between the parties, was 
referred to arbn. : — Held : the plant Sc materials 
did not become the absolute property of the co. 
unless loss or expense had been occasioned to them. 
Sc an interlocutory injunction should be awarded 
to restrain them from removing Sc selling the plant 
& materials pending the arbn. — Garrett v. 
Salisbury Sc Dorset Junction Ry. Co. (1866), 
L. R. 2Eq. 358; U L. T. 693 ; 12 Jur. N. S. 496 ; 
14 W. R. 816. 

Sub-sect. 2. — On Bankruptcy of Contractor. 

Sec Bankruptcy Sc Insolvency, Vol. V., 
pp. 640, 657, 668, 667, 672, 673, 913 ; Nos. 6751, 
6862, 5863, 5921, 5962-5966, 7474. 


Sect. 2.— EXERCISE OF RIGHT TO FORFEIT. 

Sub-sect. 1. — ^Mode. 

291. Sufficiency of notice.] — PItf., an engineer, 
contracted by deed with defts., a corpn., to execute 
certain works. The deed contained a clause, by 


which it was covenanted that defts*’ engineer 
should have power to direct the way in which 
various portions of the work should be done. Sc 
if it should appear to him that they were not 
properly executed, Sc with due expedition, it 
should be lawful for him to give notice in writing 
to pltf. to alter any improper work, & to supply 
proper & sufficient materials Sc labour, Sc with due 
expedition to proceed therewith, Sc if pltf. should 
for the space of seven days after such notice had 
been given fail to comply therewith, then it should 
be lawful for defts.’ engineer to take the work out 
of pltf.’s hands. It appearing to defts.’ engineer 
that the works were not being properly executed. Sc 
with due expedition, he gave the following written 
notice to the plaintiff : — “ I give notice to you to 
supply all proper Sc sufficient materials Sc labour 
for the duo prosecution of the works. Sc with duo 
expedition to proceed therewith, &; further, that 
if you shall for the space of seven days after the 
giving of this notice fail or neglect to comply 
therewith, I shall as engineer, Sc on behalf of 
[defendants], take the works wholly out of your 
hands ” : — Held : the notice was sufficiently 
specific. — ^Pauling v. Dover Corpn. (1855), 10 
Exch. 753 ; 24 U J. Ex. 128 ; 156 E. R. 644. 

292. By architect — Unfair conduct of.] — 
Pawley v. Turnbull, No. 305, post, 

293. Failure to supply plans.] — ^Pltf. con- 

tracted with defts. to erect buildings. By the 
27th clause of the specification it was agreed that, 
if pltf. should not, according to the determination 


the work to the best of their ability 
& thoir dismissal was not authorised 
by the tonus of tho contract. — 
Metallic lloonNc Co. v. Toronto 
City (1904), 3 O. W. II. 646 ; on apjjeal 
(1905), 6 O. W. Jl. 056; (1906), 37 
S. C. H. 692. —CAN. 

q. J ndr pendent covenants — 

Pleading ,] — Tate v. 1'out Hoi*e, Lind- 
say & Bkavkuton Uy. Cj. (1858), 17 
U. C. R. 354.— can. 

PART X. SECT. 2, SUB-SECT. 1. 

r. Whether notice condition pre- 
cedent,] — Upon tho evidence : — Held : 
deft-H. were entitled to treat pltfs. as 
In default, but defts. should have 
notifkod pltfs. of their intention to 
cancel unless t.ho default should bo 
remedied, that bolngr a condition prcco- 
dont to the right of cancoUatJon ; Sc, 
defts. not having so notified pltfs., 
defts, were liable for a brooch of con- 
tract in stopping tho work. — McMili.an 
& Farrell v. Southern Alberta 
Land Co. (1913), 25 W. L. ll, 177.— 
CAN. 

•. Completion of part — Waiver.] 

— Toronto Harbour Ck>MRa. t>. Sand 
& Dredging (1903), 2 O. W. It. 1178. — 
CAN. 

291 1. Sujfficienci/ of notice .] — notice 
to bo riven by tho architect to tho 
contractor prior to forfeituro should 
intimate to tho contractor in what 
rospoci the architect is dlssatisilod Sc 
what ho requires to bo done, so that 
during tho timo mentioned in tho 
notice, tho contractor might have an 
opportunity of removing the objection, 
in default of which, tho architect might 
dismiss him at tho expiration of the 
timo, but not before. — Smith v, 
Gordon (1880), 30 C. P. 553.— CAN. 

291 ii. .1 — Under tho circum- 
stances : — Held : a notice specifying 
tho particular defects to be remedied 
was a condition precedent t.o action 
& a protest in general tenna was not a 
Bufiioieut compuanoe therewith to place 
the contractors In default. — Richmond 
Town v. Lapontainb (1899), 30 
8. 0. R. 155.— CAN. 

291111. -.] — ^A notioo given after 


the date fixed for completion to 
detennliio a contract & enforce for- 
feiture, must give the contractor a 
reasonable time in which to complete 
the work, 8c tho contractor must, with 
refci'onoe to such reasonable time for 
completion, make default or delay in 
diligently continuing to execute or 
advance tho work to the satisfaction 
(if the engineer. Tho engineer is to 
decide having regard to a timo that 
in tho opinion of tho ci. is reasonable 
Sc the contractor is to have notice 
of his doclslou. — R. v. Stewart (1901), 
32 S. C. R. 483.— CAN. 

291 iv. .] — Held : tho notice 

gi veil to pltf. by tho architect, advising 
pltf. thifb unless ho “ proceeded 
satisfactorily with the work within 
sevouty-two hours after mailing of the 
lett-er,'' tho architect would certify the 
facts to tho owner, was lacking in tho 
element of spociftc objection & did not 
Indicate in what respect tho work was 
to ho prosecuted, — ^Anderson v. 
Chandler (1902), 1 O. W. R, 417 ; 
(1903), 2 O. W. R. 186.— CAN. 

291 V. .] — In a contract between 

puts. & M., it was provided that in coso 
of M.’s bkpey. pltfs. might take 
possession of the >vorks & carry them 
on in the manner & subject to the cou- 
ditioiis provided in tho contract. Tho 
contract provided that pltfs. might, 
on givlnif notice of their intention so 
to do, take tho work out of tho hands 
of M. & carry it on under tho direction 
of the city surveyor. It was also pro- 
vided that they might, on giving notice 
of their intention so to do, take tho 
works out of tho hands of M. & ro- 
let them to another oontractor. M. 
became a bkpt.. Sc a notice was sent 
of pltfs.’ intention forthwith to take 
possession of the works. Sc to take 
steps for ensuring tho duo completion 
of tho oontract, Sc tho works wore 
then lot to a second oontractor at a 
higher prloo : — Held : tho notice was 
not Huoh a iioticso was provided for 
by the contract. Sc the right of pltfs. 
to charge M. with the loss sustained 
on the ro-letting being dependent on 
tho validity of this notice, pltfs. could 
not recover against deft., who was M.*8 
surety. — ^W blungton (Mayor, btc.) 


V. Roberts Sc McNaugiit (1883), 2 
N. Z. L. R. C. A. 56.— N.Z. 

291 vi. Letter foUouring verbal 

conversation.] — Tho architect verbally 
pointed out certain defects to the 
contractor, & subsequontly wrote to 
liJm ; “I also notice that windows 
built in aro not as shown on drawings. 
Sc must ask that they be altered as 
ointod out some time back. Tho 
mbers arc not as spociflod. Kindly 
attend to these items, & oblige ** : — 
Held : this letter did not constltuto 
such a certifleato & notice us was 
required by the contract to Justify 
cancellation, & tho verbal conversation 
could not bo incorporated into tho 
document so as to supplement it. — 
Green v. Rage (1905), T. S. 599. — 
S. AF. 

a. Effect of oiving notice — Rights 
of contractor.] — Held : the archittet, 
having, under the authority of a 
olauHC in the agreement, elected to give 
a notice to pltf. calling his attention 
to certain parts of the work remaining 
Inoompleto, requiring him to complete 
them within three days, & stating 
that, falling oompllanco, tho contract 
would be cancelled Sc the work com- 
pleted by tho architect, had, by taking 
advantage, on behalf of defts., of tho 
benoflts of this clause, conferred upon 

S ltf, tho corresponding bouetlts, that 
lio work must bo paid for by defts, 
with a deduction of tho cost of such 
labour Sc materials os was incurred in 
completing the contract ; &, an elec- 
tion having onco been made, neither 
the owners nor tho architect could 
withdraw. — Watts v. McLeay (1911), 
19 W. L. R. 916.— CAN. 

b. By architect— Extent of auiho* 
rity.]—A building oontract provided 
that in case the works were noc carried 
on with such expedition & with such 
materials & workmanship as the orohi- 
(ecit might doom proper, then, with the 
Biaxjiol Sc written authority of the pro- 
prietor. ho should be at liberty, after 
givbig him seven days* notiC5e In 
writing, to dismiss the oontractor. Sc 
employ other persons to hnish the 
works; — Held: (1) such special autho- 
rity meant an authority to he aotoa 
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SecL 2 . — Exercise of right to forfeit : Sub-sccts, 1 <£: 2. 

of tho architect, exorcise duo diligence, etc., defts. 
might determine the contract & enter on the works. 
The architect certified that pltf. was not exercising 
due diligence, & defts., under the above clause, 
determined tho contract. To an action by pltf. for 
not allowing him to complete the works defts. 
pleaded a justification under the 27th clause of the 
specification, to which pltf. replied that his failure 
to exercise due diligence, etc., was caused by the 
delay & default of defts. & their architect in not 
providing plans & setting out the land. Defts. 
rejoined that the non-exercise of due diligence, etc., 
were not, according to the determination of the 
architect, caused by tho default of deft.s. & their 
architect : — Held : under the contract the architect 
could not bind pltf. by his determination that 
defts. had not by their default prevented pltf. 
from proceeding with the work, & the replication 
was good, & the rejoinder to it bad. — Robeuts v. 
Bury Improvement Comrs. (1870), L. R. 5 C. P. 
310 ; 39 L. J. C. P. 129 ; 22 L. T. 132 ; 34 J. P. 
821 ; 18 W. K. 702, Ex. Ch. 

Annoiadons : — Consd. Lawson v. Wallasey L. B. (1882), 52 

L. J. g. B. 302 : Sattin v. Poole (1901). 2 Hudson’s B. C. 

4th od. 306. Reid. Jones v. Ht. John’s College, Oxford 

(1870), L. R. 6 Q. B. 11.5 ; Lawson v. Wallasey L. B. 

(1883), 11 g. B. D. 229 ; lie Rio de Janeiro Flour Mills & 

Granges 6c De Morgan, 8nell (1891), 8 T. L. R. 108 ; 

Lodder v, Hlowey, [19041 A. C. 442 ; Mort’s Dock & 

Engineering Co. v. Wadey (1905), 22 T. L. R. 61. Mentd. 

Walter v. L. & N. W. Ry. (1876), 1 C. P. D. 518. 

Failure to supply plans generally, see Part II., 
Sect. 2, sub-sect. 2, B, & Sect. 3, sub-sect. 3, arde. 

Wrongful exercise of right — Remedies for .] — See 

Sect. 6, post 

294. unreasonably — Absence of mala tides.] — 

By a contract pltf. was to execute works to the 
satisfaction of defts., with a condition that if the 
works should not proceed as rapidly & satisfac- 
torily as defts. required, they should have power to 
enter & employ men to complete the works, & 
deduct the cost from any money due to jjltf. 
To an action by pltf. for work & labour, defts. 
pleaded setting out the contract, & avemng that 
the works not having proceeded as rapidly as they 
required, they entered under the above condition, 
& they claimed to deduct the cost incurred from 
money due to pltf. Pltf. replied that the works 
did proceed as rapidly & satisfactorily as defts. 
could reasonably require, & that defts. “ un- 
reasonably, improperly & capriciously ” required 
the works to proceed, etc. : — Held : in the absence 
of any allegation of mala fides in defts., the rejilica- 
tion was bad. 

The intention was that defts., if dissatisfied, 
whether with or without sufficient reason, witli the 
progress of the work, should have the absolute 
& unqualified power to put on additional hands 
& get the work done, & deduct the cost from tho 
contract price payable to pltf., &, if these terms had 
been ever so unreasonable, we should have felt 


bound to give effect to them, & to hold that, so 
long as de&. were acting bond fide under an honest 
sense of dissatisfaction, although that dissatis- 
faction might be ill-founded & unreasonable, they 
were entitled to insist on the condition, & conse- 
quently that the replication, wliich only alleges 
that their dissatisfaction was unreasonable & 
capricious, but which stops short of alleging mala 
fides in defts. in acting as is stated in the plea, is 
insufficient (Cockburn, C.J.).— IStadhard v, Lee 
(1803), 3 B. & S. 364; 1 New Rep. 433; 32 
L. J. Q. B. 7.5 ; 7 L. T. 850 ; 9 Jur. N. S. 908 ; 
122 E. R. 138 ; sub nom. Stannard v, Lee, 11 
W. R. 361. 

Ann^tatium : — Refd. Foster & Dlcksoo v. Hastings Coiru* 
(1903), 87 L. T. 736 ; Higgle v, Ggstou Motor Co. (1945), 
84 L. J. K. B. 2165. Mentd. Bttttcrlmry v. Vyso (1863), 

2 H. & C. 12. 


Sub-sect. 2. — Time. 

295. Before any payments due — Amount paid 
to be considered full value.] — ^IMif. conirack‘d by 
deed with defts., as a local board of health, to 
execute certain works, ac<^ording to a specification, 
& that the woiks should be begun, proceeded with, 
& completed, to the satisfaction of their siu’vcyor. 
Payment was tn be made by instalments, upon the 
certificate of the surveyor. By tho deed it was 
provided that if pltf., from bkpey., insolvency, 
or any cause whatsoever, should not proceed with 
the works to the satisfaction of the surveyor, it 
should be lawful for defts., after three days’ notice, 
signed by their surveyor, to employ other persons 
to complete the works, & that the deed should, at 
tho expiration of the notice, be void, at the option 
of defts., & the amount already paid to pltf. should 
bo considered the full value of the works which 
should up to that time have been executed, & tho 
materials on the premises sliould become the 
property of clefts, without any further payment ” : 
— Held : this forfeiture clause might be enforced 
by clefts., although pltf. had not become c‘ntitled to 
any payment for the work done. — Davies v, 
Swansea Cobpn. (1853), 8 Exch. 808 ; 22 L. J. Ex. 
297 ; 17 J. P. 049 ; 155 E. R. 1579. 

Annotations : — Folld. Wilkinson r. Lowndes (1860), 24 .T. 1\ 

487. Mentd. Midland Ry. v. Wlthingtoii Jj. B. (1883), 11 

g. B. D. 788 ; Lyles v. Southoud-on-iSca Corpn. (1905), 

92 L. T. 586. 

296. Within time fixed for completion.] — 

A building conti’act by which pltfs. contracted with 
defts. to construct a dock & other works in con- 
nection therewith, provided as follows : — “ Should 
the contractor fall to proceed in the execution of 
the works in the manner & at the rate of progiess 
recjuii’ed by tho engineer, or to maintain the works 
as hereinafter mentioned to the satisfaction of tho 
engineer, his contract shall, at the option of the co., 
but not otherwise, be considered void as far as 
relates to the works or maintenance remaining to 
be done, all sums of money that may be due to 


upon with roferoncti to sonic individual 
contractor. Sc not a general authority 
to dismiss in his discretion any work- 
man or contractor. 

Another condition provided that the 
architect might dismiss any work- 
man who might bo disapproved of ; — 
Held : this applied only to a work- 
man os distinguished from a con- 
tractor. — Smith v. Gowdon (1880), 30 
C. P, 553.— CAN. 

c. Inconsistent cUmses.\ 

— Nkelon V. Toronto Omr (1895), 
25 S. C. R. 579.~CAN. 

d. Reaaomibleness of 

time in notice — Cause of delay ,] — 
McDonell V, Canada Southern Ry, 
Co. (1873), 33 U. C. R. 313.— CAN. 


6. By employer — Belay caused hy 
refusal of progress certificate — Duty to 
make C7i(pnriea,] — ^Ai.bkrta Building 
tV). V. Caixiary City (1911), 16 

W. L. R. 443.— CAN. 

f. Interference vchen works 

advanced — Jn absence of agreement — 
Extent of ludnlUy.) —M oohk v. British 
Columbia I’oitkry Co. (1890), 2 
B. C. R. 45.— CAN. 


PART X. SECT. 2, SUB-SECT. 2. 

g. On expiry of reasonable time 
after notiu.] — Held : pltfs., being 
entitled to a reasouablo time to do 
their work to the satisfaction of tho 
architect, after notilication of defects, 


should not have boon dlscbarged.— • 
Thornton-Smith Ck). v. Woodruff 
(1909), 14 O. W. R. 84, 691 ; 1 O. W. N. 

45.— CAN. 

296 i. Within time fixed for cample* 
tion ,] — ^A building con tract provided 
that if the architect during the progress 
of the work should discover that tho 
contractor was not prooeedlng in a 
sufllciently expeditious manner, ho 
might determine tho contract : — //cld ; 
after tho expiration of tho contract 
time, without any extension of time 
having boon given, tho architect had 
no power to dotomiluo tho contract 
under this provision. — Bailey v, Habx 
(1883), 9 V. L. R. 66.— AUS. 
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tlie contractor, togetlier with all materials & 
implements in his possession & all sums named as 
penalties for the non-fulfilment of the contract, 
shall be forfeited to the co., & the amount shall be 
considered as ascertained damages for breach of 
contract/* The contract provided that “ the 
whole of the works should be entirely completed 
on or before Aug. 31, 1873.” The works were 
not completed by that date. There were other 
clauses in the contract in the following terms : — 
“If the contractors shall not complete the works 
within the period limited for the purpose, or if 
they shall become bkpt., or if from any cause 
whatever, not arising from any acts done or 
omitted to be done by the co. contrary to the true 
intent & meaning of these presents, they shall be 
delayed or prevented in the completion of the works 
according to the specification, it shall be lawful for 
the co., without any previous notice, to take the 
works entirely or in part out of their hands, & to 
employ any other contractor to complete same. 
•Should the engineer be at any time dissatisfied with 
the nature or mode of proceeding with, or at the 
rate of progress or maintenance of, the works, or 
any part thereof, he shall have full power to procure 
& make use of all labour & materials from the 
money that may then be due or that may become 
due to the contractor, but it is hereby expressly 
declared that the possession of this power oy the 
engineer shall not in any degi'cc relieve the con- 
tractor from his obligation to proceed in the 
execution of & complete the w'orks with the requi- 
site expedition or to maintain them as hereinafter 
mentioned.” On .Tan. 22, 1874, & consequently 
after the time fixed by the contract for completion 
of the works, dofts. gave notice to pltfs. to avoid 
the contract ^ tl}ereiii)on took possession of the 
works ^ of the materials & implements of pltfs. : — 
Held : the above clause, with reference to the 
avoidance of tiie contract & the forfeiture of the 
contractor’s implements and materials, could only 
be enforced before the time originally fixed for 
cotnpletion of the works had expired. — Walkrr v. 
L()nj>on & JSuHTH Wksteun Ky. Co. (187(5), 1 


C. P. I). 518 ; 45 L. J. Q. B. 787 ; 30 L. T. 63 } 
25 W. R. 10. 

Annotedion: — FoUd. Wood v, Tondrlng R. S. A, (1886), 3 
T. L. R. 272. 

297. Within extended time for completion.] — 

Wood v, Tendring Bubal Sanitary Authority 

(1880), 3 T. L. B. 272. 


Sect. 3.— WAIVER OF RIGHTT TO FORFEIT. 


298. What amounts to — Advances to builder — 
After accrual of right.] — A building agreement 
between a landowner & a builder contained a 
stipulation that the landowner, upon the default 
of the builder in fulfilling his part of the agreement, 
might re-enter upon the land & expel the builder, 
& that on such re-entry all the materials then in 
Sc about the premises should be forfeited to Sc 
become the property of the landowner “ as & for 
liquidated damages ” : — Sernhle : if the ground of 
forfeiture was the omission of the builder to com- 
plete the buildings on the day appointed by the 
agreement, Sc the landowner had after that day 
made advances of money to the builder for the 
liurposes of the agreement, or had in any other 
way ti'eated the agreement as still subsisting, he 
would have waived the forfeiture . — Re Garrud, 
Ex p. NEWirr (1881), 10 Ch. I>. 622 ; 51 L. J. Ch. 
381 ; 44 L. T. 5 ; 29 W. B. 344, C. A. 

Annntaiionji : — Mentd. Reeves r. Barlow (1883), 11 Q. B. D. 

610 ; Cllmpson o. Coles (1889), 23 6. B. D. 405 : Church «. 

Saife (1892), 67 L. T. 800 ; Marshall v. Mackintosh (1898), 

78 L. T. 750. 

299. Fresh breach after waiver — New right of 


forfeiture.] — On a clause in a building agreement 
under which rent had not been paid, Sc not amount- 
ing to a demise, that in case of default in not com- 
pleting buildings at successive periods, the owner 
should be at; liberty to re-enter & seize raateri^, 
etc., there having been continued Sc successive 
defaults, Sc several periods of indulgence, but no 
waiver of the last default, Sc no alteration of the 
builder's position to his prejudice, Sc no default on 


296 ii. .1 — Bk(’K v. Yokk (1913), 

25 (). W. R. 731) ; 5 O. W. N. 830.— 

CAN. 


were properly exercised under the 
spcciiflcatioiiH. — Manoan v. Windsor 
Town G894), 24 O. R. 675.— CAN. 


Mohan v. Dundalk. Nkwry, & 
Greknore Ry. Co. (1880), 15 1. L. T. 

11.— IR. 


h. After ibnc fixed for coinplelion.] 
— Under the cii'cumslancca : — Held : 
the coniraet conld bo put an end to 
after the day fixed for eouipletion, 
the parties having continued the work 
according to the contract, as if the 
contract still governed. — McDonei.i. 
V. Canada Southern Ry. Co. (1873), 
33 U. C. It. 313.— CAN. 

k. After time fixed extended 

iinic — Ihiring informal 8ec(md exien- 
sion .] — The eontract provided that if 
the contractor nogloclod or refused 
to proHe<?uto the work to the engineer’s 
HatlHfaciiou, the corpn. might employ 
& place on the work such fojv.o of men 
& teams, & procure such materials, as 
might bo deemed necessary to complete 
the work by the day named for com- 
pletion, & oharge the cost thereof to 
pltf. ; & by the spociflcatloiis, which 
wore made port of the contract, the 
same powers were conferred without 
any restriction as to time. The work 
not having been proeoe<lod with to the 
engineer’s satisfaction, the corpn., 
before the expiration of the scH^oud 
ex tension of time, exercised the powers 
above conferred: — Held: (1) under 
the contract tlio ])ower eonforrod could 
only be exorcised during the time fixed 
for the ooninietion of the work or the 
extension thereof, but under the 
specifications thereafter; (2) even if 
the corpn. could not under the contract 
avail thomselves of the second exten- 
sion as granted informally, the powers 


297 i. Not during extended time for 
completion, 1 — Under the circumstances : 
— Held : tlio forfeiture could not bo 
enforced after the expiration of the 
contract time, & during an extension 
of time granted in accordance with the 
contract. — Esskndon & Flemi noton 
Corpn. v. Ninnis (1879), 5 V, L. K. 
236.— AUS. 

297 ii. .] — A building contract 

provided that the work should bo 
finished by a day named, with power 
to the CO.’S estate agent to extend the 
time in certain events, tfc also that if 
the contractor should not progress in 
the execution of the works in all 
iTspocts to the satisfaction of tho 
estate agent it should bo lawful for tho 
CO., without giving any notice, to take 
tho works out of the contractor’s hands. 
The estate agent, under tho power, 
extended tho time & gave the con- 
tractor a reasonable time after tho 
day named. On a demurrer bv pltf. 
to a statement of defence, relying on 
tho power of entry : — Held : the 
defence was bud, for as it admitted 
the allegation in tho Htutomeni of 
claim that tho acts complaJned of were 
done before tho extension of time so 
given had expired, defts^. could not 
exercise the power relied on simply on 
the ground of delay up to a lime 
within such extended period, although 
they might have exercised It on tho 
proper grounds, even before tho extou- 
^on of time glyou had expired.^ 


PART X. SECT. 8. 

I. Jfhat amounts to — DcUty in 
givinij Under the circum- 

stances : — Held : although tho work 
had not been iirosocuted with due 
diligence, the forfeiture had not been 
waived by delaying tho notice, the 
question whether or not tho work was 
being dlligenUy prosecuted being a 
difficult one to settle until so much of 
tho time had elapsed as to render it 
clearly impossible that the work could 
be completed within the time agreed 
on. — M illikkn v. Halifax City (1889), 
21 N. 8. K. 418.— CAN. 

Acceptance <£* t/scr.] — On 

tho expiration of tho time for tho com- 
pletion of the works tho employers 
served a protest upon the contractors 
complaining in general terms of the 
insufficioncy & imsatlsfactory co?i- 
str action of tho works, but made use 
of the works complained of for about 
nine years when, without further 
notice, action was brought for the 
rescission of tho contract & forfeiture 
of the works under conditions in the 
oontriU'.t : — Held : after the long delay, 
when tho contractors couUl not bo 
replaced in tho original position, the 
complaint must bo deemed to have 
boon waived by acceptance Sc use of 
the waterworks Sc it would be inequit- 
able to rescind tho contract. — Rich- 
mond Town v. Lafontaine (1899), 30 
S. C. R. 166.— CAN. 
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Sc4!t. 3. — Waiver of right to forfeit. Sects, 4, 5 

cfcO.] 

the part of the owner : — Held : the owner was 
entitled to re-enter & seize the materials. — 
Stevens v, Taylok (1860), 2 F. & F. 410. 


(1862), 13 C. B. N. S. 358 ; Hill v. South Staffordshire By. 
(1865), 11 Jut. N. S. 192; Wildes v, Russell (1866), 
Har. k Kuth. 680 ; Western Bank of Sootland v. Addle, 
Addio V. Western Bank of Sootland (1867), L. R. 1 So. 8c 
Dlv. 145 ; Phillips V. Eyre (1870), L. R. 6 Q. B. 1 ; Maokay 
V. Commercial Bank of Now Brunswick (1874), L. R. 5 
P. C. 304 ; Stegmonn v. O’Connor (1890), 81 L, T. 627 ; 
Taff Vale Tly, v. Amalgamated Soo. of Ry. Servants, 
f 10011 A. C. 426 ; Fo.ster 8c Dlcksoo v, Hastings Corpn. 
(1003), 87 L. T. 736. 


Seci\ 4.— COMPLEn ON BY EMPLOYER AFTER 

FORFEITURE. 

300. Whether contractor entitled to relief in 
equity — Action lor damages.] — In a contnict with 
a railway co. for the execution of certain works, 
there was a clause empowering the co., after 
notice, to take possession of the plant & to finish 
tlie work. The co. acted on this clause ; — Held : 
this did not furnish ground for a bill in equity as 
putting an end to the contract, though it might 
be the subject of an action for damages. — R anokh 
V, Great Western Ry. Co. (1854), 5 H. L. Cas. 72 ; 
24 L. T. O. S. 22 ; 18 Jur. 795 ; 10 E. R. 824, 
H. Iv. ; varying (181.3), 3 lly. 8c Can. 0ns. 298. 
Anmdatimia : — Raid. Waring v. M., S. & L. By. (1849), 7 
Haro, 482 ; South Wales Ry. v. Wj^ihos (1854), 1 K. 8c J. 
186 ; Loddor v. Slowey, f 19041 A. C. 442. Mentd. Kirk u. 
Bromley Union Qrdns. (1846), 11 Jiu*. 49 ; He London & 
Blriuingham & Buckinghamshire Hy. Co., Kx v> Curzon 
(1857), 6 W. R. 141 ; Scott v. Liverpool Oorpii. (1858), 
3 Do (1. 8c J. 334 ; He Royal British Bank (1859), 3 
Do G. & J. 387 ; Thornhill u. Neats (1800), 8 C. B. N. S. 
831 ; Pawley tJ. Turnbull (1861), 3 Giff. 70 ; New Bruns- 
wick & Canada Ry. v. Conybearo (1802), 9 H. L. Cas. 711 ; 
Thames Iron Works Co. v. Royal Mail Steam -Packet Co. 


Sect 5.— HOW FAR FORFEITURE CUUSE IS A 

BILL OF SALE. 

Sec Bills of Sale, pp. .14, 16, ante. 


Sect. 6.— REMEDIES FOR WRONGFUL 
FORFEITURE. 

301. Damages — Action at law.] — Ranger v. 
Great Western Ry. Co., No. 300, ante, 

302. For wrongfully preventing comple- 

tion — On improper refusal to certify.] — ^Pltf. by 
agreement in writing dated Aug. 6, 1885, contracted 
to construct sewei*s for defts. for £2,616, payable 
on certificates by the engineer. J'ltf. commenced 
in Aug. 1885, & though the work was not a success, 
proceeded according to the specification & following 
the directions of the engineer, & was not in default 
when on July 10, 1886, defts. took possession of 
the works Sc excluded pltf. Pltf. sued for the 


n. Permiasimi encourage- 

nieni to proceed — After accrual of right.] 
— Arterial Drainage Co., ltp. v. 
Ratuanoan River Drainage Board 
(1880), 6 L. R. Ir. 513.— IR. 


PART X. SECT. 4. 

o. Mode of completion — Discretwn 
of employ er.y^Whero a contractor be- 
comes bkpt. & the contracteo has to 
complete the work contracted for, the 
latter is allowed a large discretion in 
tho way ho completes it, &, in (ho 
absonco of gross negligence or fraud, 
need not do it in tho most economical 
way. — Fulton v. Dornwell (1885), 
4 N. Z. L. R. 207.— N.Z. 


p. Duty to act rr<won- 

flhZy.l— Where a building contract 
provides that in certain events the 
proprietor may take tho work out of 
the contractor’s hands & complete it 
at tho cost of the contractor in any 
manner ho may deem best, tho pro- 
prietor, where ho exercises the power, 
may not be bound to flnlsh the work 
in the cheapest way possible, but ho 
must act reasonably. Strong powers 
given to tho proprietor by such a 
contract will not avail him if he lias 
acted capriciously & w’ithout hona 
fides . — Dillgn v. Jack (1903), 23 
N. Z. L. R. 547.— N.Z. 


q. Right to charge corUr actor irWt 
extra cost of completion.}— Ai tho date 
when a building collapsod, the con- 
tractors had not completed tho work 
to the satisfaction of tho architects, 8c 
they wore still bound to take up the 
work 8c complete it. A proper notice 
was given to them, asking them to do 
so, & they refused. After the necessary 
time stipulated for in the contract had 
elapsed, pitfs. went on 8c completed ; 
— Held : they were entitled, under tho 
terms of the contract, to recover from 
defts. the amounts expended by them 
in reconstructbig tlio building & 
finishing it according to spoclficjations. 
— COCKSUUTT riX)W (X). V. ALBKRTA 

Building Co. (1910), 13 W. L. 11. 234 ; 
affd; 3 Alta. L. R. 503.— CAN. 


r. Completion according to 

svecificalions .] — Under the contract, if 
tlie expense incurred by defts. in com- 
pleting the building was loss than tho 


unpaid balance of tho amount to be 
paid under tho contract, pitfs. wore 
entitled to be paid tiie dilTerenco ; but, 
if the expense of completing the 
building exceeded tho balance of tho 
amount to bo paid under the contract, 
defts. wore entitled to recover tho 
exocsh from pitfs. For this defts. 
counter-claimed: — Held: (1) defts. wore 
entitled to set off tho costs of com- 
pleting the building according to tho 
original plans 8c specifications against 
tho contract price ; (2) they wore not 
entitled to recover tho whole amount 
expended by them in tho work of 
restoring or completing, but only such 
os came within the plans 8c spoclflca- 
tions ; (3) defts. could not recover the 
cost of work they did not perform, 
nor recover damages for depreciation 
owing to defects. — Grace v. Oslku 
19 W. L. 11. 102, 320.— CAN. 


g. Deduciions for plant tfe* 

materials used.] — Held: (1) the work 
not having been completed within tho 
time stipulated, or in accordance with 
tlio contract, the owners could toko tho 
contract out of the hands of tho con- 
tractors, & charge them with tho extra 
cost of completing the same ; (2) in 
making up that amount the amount 
awarded for the value of tho plant 8c 
materials taken over from the con- 
tractors should bo deducted. — Bkrun- 
OUET V. R. (1886), 13 S. C. R. 26.— 
CAN. 

t. Plant used for completion — 
Hight of contractor to recover value of— 
Interest .] — Where tho Crown dispos- 
sessed tho contractor of his plant & 
used it for tho purposes of tho com- 
pletion of tho work : — Held : the 
contractor w'os entitled to recover tlie 
value of such plant as a going conoern. 

Where the contractor was not 
allowed interest upon the value of such 
plant : — Held : ho was not to be 
ohargod with Interest upon the balance 
of the purchase price of a jiortJoii of 
the plant which, with liis consent, tho 
Crown had subsciiuently paid. — U. v. 
Stewart (1901), 32 S. C. R. 483,— 
CAN. 

a. Enforcement of claims of con- 
tractor or assigns .] — Where on the 
bkpoy. of tlio contractor, the coutractoe 
completes the work, tho contractor 6c 


those clahulng under him, if they wish 
to enforce claims arising out of tho 
contract, must establish by plain 
evidence tho c.xistenco of such claims 
8c theii* precise nature 8c extent, & 
every allowance will bo made in con- 
sidering tho oondiict of tho contracteo 
in tho i>oHition in which tho default of 
tho contractor has placed him. — 
Fulton v. Dornwell (1885), 4 

N. Z. L. R. 207.— N.Z. 


b. Whether contractor entitled to 
final payment after completion — Alterna- 
tive mode of rccouptneni.] — Pltf. con- 
tracted to erect certain works for a 
spociilod sum, with a provision for 
interim payments, wltlnii a certain 
time ; in case of default rlefts., after 
notice to tlio contractor to proceed, 
had power to enter, utilise contractor’s 
plant 8c materials, & eomplcto at his 
cost, or, in tho alternative, sot oil tho 
cost of such completlou against any 
sums due or to become payable to the 
contractor as interim payments. The 
contractor made default, & defts. com- 
leted the work: — Held: (1) pltf. 
avlng broken his contract, was no 
entitled to final payment after the 
w'ork had been completed ; (2) a 

clause providing for an alternative 
mode of roc-oupmont after default 
could not bo construed as providing 
for a different method of iicrfonnance 
of tho contract. — Simpson v. Trim 
Town Comrs., [1898J 32 1. L. T. 129. 


c. Money deposited as security — 
Hight of contractor to recover — Comple- 
tion muter second contract for less than 
original price .] — Dussault 8c I^ageau 
V. R. (1919), 58 S. C. R. 1 ; 44 D. L. 11. 
421.— CAN. 

PART X. SECT. 6. 

,d. Damages — Conversion of plant 
materials.] — Whore defts. hod wrong- 
fully taken over the work 6c dismissed 
pitfs. thei'ofroiii : — Held : pitfs. were 
entitled to damof^s sustained by 
them, by r($ason of defts. having taken 
possession of 6c converted to their use 
the plant, appliances, 6c tools used by 
pitfs. upon or in oonneotlon writh tho 
work. — ^Alberta Building Oo. v, 
Calgary City (1911), 16 W. L. R. 
443.— GAN. 
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baJance of the contract price, & it was found by 
the referee that the engineer had mcUd fide k 
wrongfully refused to certify, but that dafts. had 
not colluded with hitn : — Held : pltf.’s remedy 
was damages for wronrfully preventing pltf. from 
completing the contract work by wrongfully taking 
possession, the measure of damages being the 
amount to which presiimably pltf. would have been 
entitled if the work had been completed, & had 
the engineer thereupon issued such ceitidcate as 
he ought to have issued. — Smith v. Howden 
Union Kukal Sanitary Authority & Fowler 
(1800), 2 Hudson’s B. C. 4tli ed. 166, D. 0. 

Retd. Jackson i?. Romford R. D. C. (1009), 

303. Employer cannot retain — Against 

extra cost of completion.] — ^Hoome v. Hackney 
Bath CJomrs. (1896), Emden’s B. C. 4th ed. 606, 

0. A. 


804. & contract price — Forfeiture not 

empowered by contract.] — ^F. contracted to pull 
down houses for W. within forty-two working days 
from the time when ho should .be admitted on 
the site. Ho was to bo paid £75 for the work, & 
was to be entitled to have for his own use all 
materials pulled down. In the event of the work 
being delayed F. was to pay W. £1 for every w'ork- 
ing day the work was delayed. The work was in 
fact delayed, & some time after the expiration of 
the time limited by the contract for completion of 
the work W. complained of F.’s delay, when F. 
said that he could not toll if the work would be 
completed in four montlis. A fortnight alter that 
interview W. forcibly took possession of the site, & 
employed another contractor to complete the 
work. F. had paid a deposit of £100 to W. for the 
due fulfilment of the work. F. brought an action 
to iH^cover the £100 deposit & for damages for 
bivach of contract: — Held: W. hod no right to 
determine the contract, & F. was entitled to the 
return of the dci)osit, the contract, price, & damages 
for lost pi*ofit on the unfinished balance of the 
contract.— Felton v. Wuarrie (1006), 2 Hudson’s 
B. C. 4th ed. 308, C. A. 

305. Payment of balance due — Relief from 
penalties.] — Bill by a contractor, alleging unfair 
conduct on the part of the architect, wliose decision 
was by the toims of the contract made final, & who 
ousted the contractor & finished the buildings. 
The ct., on proof of such unfair conduct, decreed 
payment of the balance duo to pltf. on the con- 
tract, &; relieved him from penalties, declared the 
architect ’s decision not binding, & ordered both 
defts., the architect & the contracting party, to 
pay the costs of the suit. — Pawley v, Turnbull 

3 Giff. 70; 4 L. T. 672 5 7 Jur. N. S. 792 ; 
66 E. R. 327. 


Anmlaitons Panama & South Paolflo Telegraph 

I’oroha & Telegraph Works 
Co. (1875), B) Ch. App. 520, n. ; Smith v. Howden Union 
/}• xV ? Fowler (1890). 2 Hudson’s B. C. 4th ed. 156 ; 
/ic Nptt & (Jirdifl Corpn., [1918] 2 K. B. 146. Eefd. 
Lai- vloro v. Mown (18r2). 20 L. T. 339 : Do Worms t>. 
Melllor (1873), L. R, 16 Eq. 554 ; KoUelt r. Now Mills 
IJ. D. C. (1900), 2 Hudson’s B. C. 4th ed. 298. 


Quantum meruit.] — See Part IV., Sect. 2, ante* 

806. Injunction — ^Delay authorised by engineer.] 

-—Pltfs. contracted to execute works on a railway, 
to the satisfaction of the engineer of the co., by 
Oct. 1, 1848, making such alterations in, k 
hastening, the works as the engineer should dL^t, 
& the co. agreed to pay for such works a stipulated 
£^um, & thereof to pay a proportionate part 
monthlv, acceding to the v^ue of the works 
which the engineer should certify to have been 
done, retaining 6 per cent, of the certified amount^ 
& the contract provided that all disputes as to 
fact, discretion or opinion were to be referred to 
the absolute determination & award of the 
engineer, whose decision was to bo final, & without 
appeal, &, if the engineer should be dLssatisfied 
with the works, the co. might take possession of 
& complete same, at the expense of pltfs., aftcT 
giving them fourteen days’ notice. The works 
wei*o delayed, with the assent of the co., but in 
Jan., 1849, the engineer required the works to be 
prosecuted with increased speed, & insisted that 
the line should be opened on June 1. On May 21 
the co. gave notice to pltfs., in the terms of the 
contract, that they would, at the expiration of 
fourteen days, take possession of & proceed with 
the works. Pltfs. thereupon filed their bill to 
restrain the co. from taking such possession, 
alleging that, when pltfs. were proceeding with due 
speed, the engineer had, by the authority of the 
directors, ordered that the works should be delayed 
for a considerable time, that the co. had waived the 
completion of the works by Oct., 1848, & that pltfs. 
were only bound to carry on & complete same at a 
rate computed on the footing of the original con- 
tract, & modified by the delay which the co. had 
required, that the engineer had, by the order of 
the directors, given monthly certificates for Jess 
than a fair proportion of the contract sum, accord- 
ing to the work actually done at such times, that a 
large sum was due to pltfs. which had not been paid, 

& that the co. had not, in fact, paid all the sums 
which had been certified. The bill denied any 
default on the part of pltfs., & charged that the 
notice was given for the fraudulent purpose of 
avoiding the payment of sums due to pltfs., & of 
ejecting them from the works, & procuring otlior 
persons to finish the works at an earlier period than 
pltfs. wero bound to do. The bill also prayed an 
account of what was due to pltfs. from the co. in 
respect of the works, & an injunction to restrmn 
the co. from proceeding against pltfs. for penalties 
under the contract, on the ground of their non- 
completion. Upon demurrer by the co., it was 
objected, (1) the contract had not been completed 
on the part of pltfs., & it was not a contract of 
which, as against pltfs., if they had been defts., the 
ct. could have decreed a specific performance ; 

(2) the entire control of the works was by the 
contract given to the engineer, whose decision was 
to be without appeal : — Held : pltfs. were entitled 
to the aid of a ct. of equity, & the demurrer must 


e. Relief from liability i 

complete .] — Sidney Boat & Moto 
Manufactubinq Co. v, Qillis, (190£ 
44 N. S. R. 152 ; 7 E. L. R. 518!-~CA» 

f* — Claim not raised in forme 
action — Estoppel ,] — Boyer Brother 
J>oban & Devlin (1919), IG O. W. N 


g. Injunction — Urgent necessity for 
completion .] — ^A contract entered Into 
betwoon road trustees Sc a con- 
tractor for the erection of a bridge 
forming part of a turnpike road eon- 
talnod a stipulation that In the event 
of the contractor falling to carry on 


tho work in a satisfactory manner, or 
to complete tho same before July 31, 
1866, the trustees should bo entitled, 
on tho certificate of their engineer to 
that olTeot, to enter into possossiou of 
tho works, Sc complete tho senno with 
tho contractor’s tools & material, Tho 
trustees having, in Aug., 1806, obtained 
this certificate. Sc a decree-arbitral 
from an arbiter named in the contract, 
authorising them to enter into possos- 
sion, did so. The contractor having 
raised a reduotion of tho dooree- 
arbltral, presented an application for 
interim-lnteTdlot against the trustees. 
On obtaining the report of an engineer 


that there was urgent- necessity for t'.io 
completion of tho bridge : — Held : the 
trustees should bo allowed to proceed 
with tho works on finding caution for 
any damage which tho contractor 
might instruct. — Johnston v. Dum- 
FRiKSsiiiRK Road Trdstefjj (1867), 5 
Maeph. (Ct. of Sess.) 11 27. -—SCOT. 

h. To restrain contractor from 

preventing cmnpletion by emi>loytr .] — 
The corpn. of C, wore authorised by 
ail Act to construct a new bridfm, 
it being provided that the works 
authorised should ho completed within 
six years, & tho powers thereby 
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SecL 0, —-Remedies fqr mongful forfeiture. Part XI, 


bo overruled. — Waring v, Manchester, Sheffield 
& I^NCOLNSHIIIE Ry. Co. (1840), 7 Haro, 482 ; 18 
L. J. Ch. 450 ; 14 Jur. 013 ; 08 E. R. 100 ; affd, 
(1850), 2 H. & Tw. 230, L. 0. 

Annotations : — Beld. Bliss v. Smith (1805), 84 Beav. 608 ; 
Smith V. Howden Union IL S. A. & Fowler (1800). 2 
Hudson’s B. U. 4th ed. 160 ; Foster & Dlokseo v. Hastings 
Uorpn. (1903), 87 L. T. 730. Mentd. lie Brighton Club & 
Norfolk Hotel Co. (1805), 35 Boav. 204 ; Garrett v, 
Banstead & Epsom Downs lly. (1805), 4 De G. J. & Sm. 
462 ; Garrett v, Salisbury & Dorset Junction Ry. (1800), 
L. R. 2 Eq. 358; Kellett v. New Mills U. D. C. (1000), 2 
Hudson's B. C. 4th cd. 298. 


807. — General principles.] — Upon motion 

for an injunction by a contractor to restrain the 
CO., whose works he had contracted to execute, 
from availing themselves of a clause in the contract 
enabling them to declare the contract void as to 
the work yet incomplete, from declaring the sums 
due for work done to be forfeited, & from entering 
on the works in progress ; — Held : unless the 
case was so clear as to be almost undisputed, the 
ct. would not issue an injunction ; (2) in deciding 
such a case, the ct, would always consider whether 
grt*at<er wi*ong would be done to pltf. by with- 
holding, or to deft, by granting, such an in- 
junction ; (3) to is.suo an injunction according to 
the last clause of the notice of motion would be 
analogous to ordering specific performance of a 
contract, which the ct. had no power to enforce, 
but the remedy for any breach of which must lie 
in damages. — Munko v, Wivenmoe & Bright- 
LING8EA Ry. Co. (1865), 4 De U. J. k Sm. 723 ; 
12 L. T. 055 ; 11 Jur. N. S. 012 j 13 W. R. 880 ; 
40 E. R. 1100, L. JJ. 

Annotalions : — Re!d. Garrett r. Salisburj' & Dorset Junction 
Ry. (18(56), L. R. 2 Eq. 358 ; Foster & Dicksco v. Hastings 
Corpn. (1903), 87 L. T. 736. 

308, Damages ample compensation for 

breach.] — Pltf. contracted to execute the Vorks 
of defts., & the contract provided that, in certain 
events, the directors might take the further per- 
formance of the contract out of his hands & 
themselves execute the remaining works, k also 
that a person named should be tlie referee in all 
disputes between the parties. Disputes having 
arisen, the co. by their engineer violently, as the 
bill alleged, took possession of the works, & upon 
his bill being filed, pltf. moved for an injunction 
to restrain them from such po.ssession & from 
interfering with pltf. in the further execution of 
the works : — Held : as the ct. would have no 
power to compel a due completion of the contract 
by i>ltf., if it reinstated him, whereas ho would 
have ample remedy in damages if he were im- 
properly displaced by defts., the injury to defts. 
of granting an injunction would far exceed that 
to pltf. of refusing it, k an injunction must be 
refused. Scmhle : in cerfain circumstances such 
an injunction might properly issue. — Garrett v. 
Banstead k Epsom Downs Ry. Co. (1804), 
4 De G. J. & Sm. 402 ; 12 L. T. 054 ; 11 Jur. N. S. 
691 ; 13 W. R. 878 ; 40 E. R. 997, L. .TJ. 
Annotations : — Re!d. Garrett v. .Salisbury & Dorset Junction 
Ky. (1866), L. R. 2 Eq. 3.58 ; Foster & Dickseo v. Hastings 
Corpn. (1903), 87 L. T. 730. 


309, Pending arbitration.] — ^An aj?reement 
between a railway co. k a contractor provided that 
in case the contractor should be guilty of any 
delay or default in the fulfilment of the contract, 
the CO. might take the execution of the works out 
of his hand, & might use all or any of his plant, 
materials, or implements ; k that in addition to 
all other rights k remedies which the co. might 
have against the contractor, the co. might apply 
any money to which the contractor would other- 
wise be entitled under his contract towards satis- 
faction of all losses or expenses occasioned to the 
co. by the delay, & that all the materials, plant, k 
implements, which at the time of such delay or 
default should be in or about the site of the works, 
should thereupon become the absolute pi’operty 
of the co., & be valued or sold, k the amount of 
such valuation or sale credited to the contractor 
in reduction of the money, if any, recoverable from 
him by the co. The co. took the execution out of 
the contractor’s hand under this clause. The 
contractor brought an action for breach of con- 
tract, which with all mattoi's in difference between 
the parties was referred to arbn. ; — Held : the 
plant k materials did not become the absolute 
property of the co. unless loss or expense had boon 
occasioned to them, k an interlocutory injunction 
should be awarded to restrain them from removing 
k selling the plant k materials pending the arbn. — 
Garrett v, Salisbury k Dorset Junction Ry. 
Co. (1800), L. R. 2 Eq. 358 ; 14 L. T. 093 ; 12 
Jur. N. 8. 495 ; 14 W. R. 810. 

310, .] — Jennings v, Brighton In- 

tercepting k Outfall Sewers Board, Brighton 
Intercepting & Outfall Sewpjrs Board v, 
Jennings (1872), 4 De G. J. k Sm. 735, n. ; 40 
E. R. 1105, L. 0. 

311 , ,] — On a motion to restrain 

defts. from acting on a notice, given by them or 
their engineer pui’suant to a contract between pltfs. 
k defts., from entering on or taking i)ossession of 
works in course of execution under sucli contract 
k for damages, it ai)peared that defts. were carrying 
out a scheme for a water supply, & had contracted 
with pltfs. to sink cerfain wells. The work was 
to bo performed to the satisfaction of defts.’ 
engineer, k any dispute was to go to arbn., <fc if in 
the judgment of the engineer sufficient dispatch 
was not used defts. or their engineer might dismiss 
the contractors & their workmen. Difficulties 
having arisen in carrying out the work, k delay 
being thereby occasioned, defts. gave notice dis- 
missing the contractors k their men :~~^Held : (1) 
the terms of the contract were consistent as a 
whole, k the reference to arbn. was engrafted upon 
them, k the contractors were not bound to give 
up to the engineer the decision of every question ; 
(2) the ct, ought to imply that defts. wo^d not 
act upon the summary clauses until the arbitrators 
liad affirmed the judgment of the engineer, & 
injunction granted to preserve the status quo until 
trial or an award should be made. — Foster & 
Djcesbb V, Hastings Corpn. (1903), 87 L. T. 
736; 19T. L. R. 204. 


firrantod should then ceuso. Deft. 
contracto<l with the corpn. for the 
construction of the new bridge. Sub- 
Hcqucntiy the englutvr of pltfs. roporU?d 
that, in his opinion, deft, had failed 
to make such progrt*HH with the w’orks 
as was requisite to iiisuro their com- 
pletion within the time limited by the 
contract. The corpn. thereupon duly 
served deft, with notice, under certain 
provisions of the contract, of their 


IntentiiJti, to tako up & complete the 
works ; & upon de.ft.'s refusal to give 
up the works, the corpn. brought an 
action, & moved for an Intorloeutory 
injunction to restrain deft, from pn^;- 
ventlng them fnau taking ui> & coiu- 
ploting the works, & to restrain him 
from withholding the works from them. 
Deft, alleged that pltfs. had caused 
delay by their own default, & that 
alterations had been made k oxtra 


vorks ordered by the engineer, which 
intltled him to an extension of time, 
^o extension of time had been given 
»y tho cmglnoor, in whoso discretion 
he giving of an extension of time was 
oft by tho terms of tho oontroct : — 
leld : the iuj unction sought should 
►0 granted upon an undertaking by 
dtfs. to abide any order for damages 
hat might bo made. — Cork Cori»n. v, 
(1881), 7 L. R. I. 191.— IR. 
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Part XI. — Materials. 


Sect. 1. -^VESTING OF PROPERTY IN MATERIALS, 

ETC. 

Sub-sect. 1. — By Affixing Materia^ls, etc. 

312. Materials not affixed.] — a builder, con- 
tracted with A. &; others, trustees of a new hotel 
about to be erected, to build the hotel, except as 
to the ironmonger’s, plumber’s, & glazier’s work, 
for a specified sum, & covenanted to complete 
certain portions of the work within certain 
specifted periods, being paid by instalments at 
corresponding dates, & that if ho should neglect 
to complete any portion within the time limited, 
he should forfeit & pay £250 as liquidated damages. 
The agreement contained a clause empowering the 
trustees, in case (inter alia) B. should become bkpt., 
to take possession of the work already done bv 
him, & to put an end to tlio agreement, which 
should be altogether null &: void, & that the 
trustees, in such case, should pay B. or his assignees 
only so much money as the architect should 
adjudge to be the value of the work actually done 
& lixed by B., as compared with the whole work 
to be done. The courae of business during the 
progress of the work was for the clerk of the works 
to inspect every article wliich came in under the 
contract, &. none were received except on bis 
approval. After the works had proceeded some 
time, B. became bkpt. Before his bkpey., certain 
wooden sash-frames had been delivered by liim 
on the premises, approved by the clerk of tlie works, 
& returned to B. for the puipose of having iron 
pulleys, belonging to the trustees, allixed to them, 
& at the time of the bkpey., these frames, with 
f he pulleys attached to them, were at B.’s shop, 
lie afterwards, but before the Issuing of the iiat, 
re-delivered them to tiio trustees, & the sash- 
frames being afterguards demanded of tlicm by 
B.’s assignees, they gave an unqualilled refusal 
to deliver them up : — Held : ( 1 ) the property in 
the wooden sash-frames had not passed to the 
trustees at tlie time of the bkpey. ; (2) they were 
not entitled to retain them under the agreement, 
as being work already done, they not having been 
lixed to the liotel, but even if they were within that 
clause of the agreement, it could not bind the 
assignees, inasmuch as their riglit accrued on the 
bkpey., whereas the option of the tmstecs was not 
to be exercised until after tlie bkpey. — Tripp v, 
Armitaue (1829), 4 M. & W. (387 ; 1 Horn. & H. 
442 ; 8 L. J. Ex. 107 ; 3 Jur. 249 ; 150 E. K. 1597. 
Annotations : — FoUd. Rouoh r. G. W. Ily. (1841), 1 Q. B. 

51. Apprvd. Seath v. Mooro (1886), il Anp. (^tts. ,350. 

Reid. Clarke v. liulmor (1843), 1 Dow. & L. 367; Youiifir 

V. Cooper (1851), 6 Exeh. 259; Turley v. Bates (^1863), 

2 H. & C. 200 ; Banbury & Cholteuham Direct By. v. 

Daniel (1884), 54 L. J. Ch. 265. 

313. Right to use — After notice.] — ^A rail- 

way CO. contracted with Jl. that II. should build a 
bridge for the co. on their railway. 11. was to 
provide implements & materials, &, if the co.’s 
architect considered that R. did not proceed with 


proper expedition, the co., on seven days* notice, 
might employ other or additional workmen, 
in that case, might use the implements & materials 
of R. which for the time being should bo used by 
R. in or about the works, & R. was to repay all 
additional expenses. The co. were to have a lien 
on the implements & materials which for the time 
being should be upon the ground whereon the 
bridge was to be built, as a security for the com- 
pletion of the works, R. undertaking to execute 
such deeds as counsel for the co. should advise 
for confirming the lion & security. A fiat of 
bkpey. issued against R. on July 31, on which ^y 
the CO. took possession of implements & materials 
used by R. in building the bridge. On Aug. 1 the 
CO. gave notice, as provided in the contract ; on 
Aug. 2 they commenced completing the bridge, & 
ill so doing used some of the mateiials, & detained 
the rest : — Held : the co. were not entitled to use 
the implements & materials till the exphution of 
the seven days’ notice, & the previous use was a 
conversion, but they were entitled, after the seven 
days, to use' all implements & materials used by 
the contractor on any part of the works for con- 
structing the bridge, including the materials of a 
temporary railway constructed for bringing articles 
to the bridge from an adjoining river, & a crane 
at the end of such temporary railway, although 
not on the co.’s land. — Hawthorn v. Newcastle 
UPON Tyne & North Shields Ry. Co. (1840), 
3 Q. B. 734, n. ; 2 Ry. & Can. Cas. 288 ; 9 L. J. Q. B. 
385; 114E. R. (388. 

Annotations : — Befd. Baker r. Gray (1866), 17 O. B. 4(»2; 

Re Waugh, Ex p. Dickin (1876), 4 (.’h. D. 524. Mentd. 

Freeman v. Edwards (1848), 2 Excli. 732. 

314. Contract to build ship.] — An agreement 
between J., a shipbuilder, pltf., & other parties, 
set foiih the particulars of the build & description 
of a new ship, one-third built, in the yard of J., 
specifying the dimensions & materials of the 
vessel, & that it was to be completed, fitted out, & 
launched by a given time for a certain sum, pltf. 
& the other parties engaging to take shares “ in the 
before-mentioned vessel as set opposite to their 
names,” & also for payment by bills, cash, &: 
materials, J. having become a bkpt. before the 
vessel was completed ; — Held : pltf. could not 
maintain trover against J.’s assignees, as the 
agreement did not amount to a sale of the vessel 
in its then present state, but was an entire contract 
to purchase when finished, until which time, no 

E roperty passed to the purchaser. — ^Laidleii v, 
lURLiNSON (1837), 2 M. & W. 002 ; Murp. & H. 
109 ; 0 L. J. Ex. 100 ; 150 E. R. 898. 

Anwdati-ons : — Reid. Bold r. Fairbanks (1853), 21 L. T. (). 8. 
166 ; Wood v. Boll (1856), 5 K. & B. 772 ; Anglo -Eg>ytia,n 
Navigation Oo. v. Bonnie (^1875), L. II. 10 O. P. 271. nentd. 
Turley v. Bates (1863), 2 H. & C. 200 ; fcseath r. Mooro 
(1886), 11 App. Gas. 350. 

315 , ,] — Resps., shipbuilders, were under 

contract to build a ship for Italian shipowner, who 
were to pay for the vessel by instalments at several 


PART XI. SECT. 1, SUB-SECrr. 1. 

312 i. Materiala not affixed.] — ^Mate- 
rials provided by builders os poHlons 
of fabrics, whether wholly or partially 
llnishod, cannot be i*cgardod as appro- 
priate to the contract, or as sold, 
unless they have been afnxed, or in a 
reasonable seaso made part of the 
corjww.— S kath V. Mdora (1886), 11 
App. Cas. 350 ; 66 L. J. 1\ C. 64; 
64 L. T. 690 ; 5 Asp. M. L. 0. 686.— 
SOOT. 

812 ii. Bricks made onpremises , ] 


— Pltf. agreed to build a house for 
deft., wlio gave i»ltf. pcnnlssion to 
make tho bricks of winch tlie house 
was to be built on his land, & to sell 
any surplus ; pltf. not proceeding 
with the building, deft, seized some 
bricks which pltf. had made : — Held : 
tiio bricks were tho property of deft. — 
Wilcox v. Buunside (1835), 4 O. S. 
288.— CAN. 

. Contractor*8 right of action 

Vheiher cxclvd^ hy cumae of refer- 
ence.}— field : an aouon raised by a 


contractor against his employer for 
damages from bis employer having, as 
ho alleged, illegally taken possession 
of machinery 6c matiu'Jals, was not 
oxeludtHl by a clause of refcrenco in 
the contract. — Toitiih '»*. Dumbarton 
Watkr Works Comrs. (1872), 11 
Maeph. (Gt. of Sess.) 236.— SCOT, 

k. Evidence of vesiing.] — A 

poi*son deposited upon tho works <« 
another certain materials to bo used 
in carrying out a contract with such 
second person, who had recognisod 6c 
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Sect !• — Vesting of property in materials^ etc, : Svib* 
sects, 1 <fe 2 

specified periods of construction. Steam trials at 
sea were to be made at the cost of the builder, & 
delivery was to bo considered complete after a 
satisfactory official trial & approval at Genoa 
Held : the contract was for a completed ship, & no 
property passed to the purchasers until the vessel 
was completed. — ^Laing & Sons, Ltd. v. Barclay, 
CURLE & Co,, Ltd,, [1008] A. C. 35 ; 77 L. J. P. 0. 
33 ; 97 L. T. 816 ; 10 Asp. M. L. C. 683, H. L. 

SeCf further^ Sale op Goods ; Shipping & 
Navigation. 

316. Materials not affixed.] — If a ship- 
builder makes a rudder, intending it to form part 
of a sliip when completed, & the purchaser of the 
ship considers & treats it as the ship’s rudder, 
though it be never attached to the ship, & remains 
unfinisliod in the builder’s possession at his bkpcy., 
this is evidence for the jury that the rudder is that 
of the ship, & the property of the purchaser. — 
Goss v, Quinton (1842), 3 Man. & G. 825 ; 4 
Scott, N. K. 471 ; 12 L. J. C. P. 173 ; 7 Jur. 001 ; 
133 E. R. 1372. 

Annotation H Wood v. Bell (1850), 6 E. 8c B. 355. 

Mentd. BeRsey r. Windhatu (18 U), (J Q. B. 160 ; White 

V. Morris (1852), 11 C. B. 1015. 

317. * .] — In consideration of certain 

periodical payments, A. agreed to build a ship for 
B., to be launched on or before July 31, 1853. The 
agreement contained the following proviso : Pro- 
vided always & it is hereby expressly agreed 
between the parties, their exors., etc., that, in 
case A. should fail to complete the ship according 
to the covenants & stipulations hereinbefore con- 
tained to be performed on his part, then it shall 
be lawful for B. to enter upon & take possession 
of the ship or vessel, which from & after the pay- 
ment of the first instalment shall be & be deemed 
& continue to be as soon as the ship or vessel shall 
bo commenced, in every respect & for every pur- 

ose the property of B., & to cause the works 
ereby agreed to be done to be completed by any 
person whom ho shall sec fit to employ therein, 
using such of the materials of A. as shall be appli- 
cable to the purpose,” etc., A. to re-pay to B. 
so much as he should expend thereon in excess of 
the contract price. A. having failed to complete 
the ship by the stipulated time, B. took possession 
of her, &, after an act of bkpcy. committed by A., 
proceeded to finish her, using therein certain 
materials which were in the yard, & were suitable 
but had not been specifically appropriated by A. 
to the ship. Some of these materials had been 
selected by B. before A.’s bkpcy., & some were 
placed within the carcase of the ship, the remainder 
in a shed alongside, but none of them had actually 
been used by B. before A.’s bkpcy. : — Held : the 
assignees were entitled to recover against B. the 
whole value of these materials. — B aker v. Gray 
( 1856), 17 0. B. 402 ; 25 L. J. C. P. 101 ; 2 Jur. N. S. 
400 ; 4 W. B. 297 ; 139 E. B. 1154. 

318 . Materials detached for con- 

venience.] — In Mar., 1854, J. agreed with pltf. to 


build him a screw steamer, according to the 
specifications by H., for £16,(K)0 payable by in- 
stalments, as follows : Pour sums of £1,000 each 
on days named in Mar., Apr., May & .June, £8,000 
on Aug. 10, 1854, provided the vessel was plated 
& decks laid, £3,000 on Oct. 10, provided the vessel 
was ready for trial, £3,000 on Jan. 10, 1855, pro- 
vided the vessel was according to contract & 
properly completed, and £3,000 on Mar. 10, 1855, 
or by bill of exchange dated Jan. 10. The building 
commenced in Mar. & continued till Dec., 1854, 
when J. became bkpt. At that time the ship was 
on the slip in frame, not decked & about two- 
thirds plated. The instalments contracted for 
were paid (o J. by pltf. in advance. The building 
of the ship was carried on under the superintend- 
ence of H., on behalf of pltf., who examined &; 
rejected f.he materials when necessary, & caused 
others to be substituted. Soon after the building 
began pltf. named the ship the B., & she w^ 
thenceforth known by that name by J. & his 
workmen. In Oct. pltf. *8 name was punched on 
the keel by J.'s assent, for the purpose of securing 
the ship to pltf. In Nov. J. was pressed to assign 
the B, Sc her engines & fittings to pltf., but ho 
declined, on tlio ground that lie would thus bo 
signing himself & his creditors out of all ho pos- 
sessed, though during the discussion he admitted 
that she was the properiy of pltf. The steam 
engines were designed on a peculiar plan, & the 
engine-room was adapted to them, & the engine 
work was carried on by J. at the same time as the 
vessel, the parts of the engine being made & 
marked so as to fit together, & no other engines 
were made by J. duiing the same period. Iron 
plates & angle irons wei'o made for the B., & pre- 
arranged for difl’erent parts of her, & marked 
accordingly, but not ri vetted to her. A largo 
quantity of plankings prepared & intended for the 
vessel, but not fastened to her, wei’e on J.’s wharf 
at the date of the bkpcy. : — Held : the property 
in the sliip passed to pltf. as she advanced in her 
progress towards completion, & such of the 
materials on the wharf as had been formed into 
shape for the ship & had been fitted into the ship. 
Sc approved as suitable for the ship, passed with 
the ship, though detached after having been fitted, 
& lying detached at the time of the bkpcy., but 
such of the materials as had not been so fitted in 
Sc approved as parts of the ship did not vest in 
pltf.. although they had been worked up into shape 
for the use of the vessel Sc were intended to be 
fitted into Sc to form pari of her. — Wood v. Bell 
(1856), 6 E. & B. 355 ; 25 L. J. Q. B. 321 ; 2 
,lur. N. S. 664 ; 4 W. B. 553 ; 119 E. R. 897, 
Ex. Ch. 

Annotations: — Consd. Anglo-Kgyptian Naviffatlon Co. v, 
Honuio (1875), L. It. 10 O. P. 271 ; Seath r. Moore (1886), 
11 App. CaH. 350. Reldl. Banbury & Cheltenham Diroot 
By. V. Daniol (1884), 54 L. J. Ch. 265. Mentd. British 
Columbia Saw-Mill C’o. v, NcttlOKhlp (1868), L. R. 3 (3. P. 
400 ; Franco v. Uaudet (1871), 40 L. J. Q. B. 121. 

319. .J — Bosps., sliipowners, entered 

into a contract with a firm of shipbuilders for the 
construction of a ship at a given price. The ship 


accoptod such deposit by the advance 
of the value thereof ; — Held : such 
materials had vested in tho person 
with whom they were deposited as a 
purchaser, & were not liable to attach- 
ment under a decree against tho 
de^sltor. — Anon. (1870), 2 N. W. 337. 

1. <f" plant — Measure of 

daTnage ^.] — Tho CrowTi dispossessed a 
contractor of hts plant, 8c used It in 
the completion of the work ; — Held : 
tho contractor was entiUod to recover 


tho value as a going concern. — R. v, 
Stewart (1901), 32 S. C. It. 483. — 

CAN. 

m. Claimed hy employer 

as necessary for completion.]— A con- 
tractor failed to carry out Ills work, & 
tho proprietor aHsiuned the niider- 
taking himself : — Held : he could not 
attach tho tools, machinery, 8c matt^rials 
of the contractor 8c prevent their 
removal on the p-ound that they wore 
necessary for the completion of the 
WOrk.-~€ANADlAN NATURAL GAS Co. 


r. CJOTK (1917), Q. H. 51 S. O. 491.— 
CAN. 

n. Extent to which property may 
pcLHs — Materials vesting in employers — 
night of user of fw>Z«.)---On tho bkpcy. 
of a builder 8c abandonment of the 
contract, the building materials 8c 
tools ho had brought upon the premises 
were retained by his employers ; — 
Held : the employers wore entitled to 
retain tho materials in order to com- 
plete the work, subject to a claim for 
the value of them Sc to retain the tools 



Part XI.- 

waa to be built tinder the enperintendenoe of the 
re6ps«, & the contract contained the following 
clause : ** The vessel as she is constructed, & an 
her endues, boilers So nutchinery, So all materials 
from time to time intended for her or them, whether 
in the shipbuilding yard, workshop, river or else- 
where, shall immediately as same proceeds become 
the property of the purchasers, So shall not be 
within the ownership, control, or disposition of 
the builders, but the builders shall at all times 
have a lien thereon for their unpaid purchase 
money.’* Before the vessel was completed the 
shipbuilders became bkpt. Materials for the ship, 
marked with the ship’s number & the place in the 
ship wliich they were intended to occupy, were 
lying at the railway station for delive^ : — Hfild : 
as the contract was for a complete ship, & these 
materials had not been incorporated into the 
vessel, the property in them did not vest in the 
shipowner, out in the trustee of the sequestrated 
estate of the builders. — Eeid v. Macbeth & Gray, 
[1001] A. O. 223 ; 73 L. J. P. 0. 67 ; 90 L. T. 422 ; 
20 T. L. II. 310, H. L. 

See, further t Bankruptcy Sc Insolvency, Vol. V., 
pp. 630 et seq, 

320. Hoardings erected during continuance of 
contract.] — building owner let the hoarding which 
extended over part of a public street to pltfs. for 
advertLshig purposes. The builder let the same 
hoarding to defts., who posted their advert isements 
over those of pltfs. Subsequently defts. obtained 
a licence for advertising under Advertising Stations 
(Hating) Act, 1889 (c. 27), s. 6. In an action by 
pltfs. to restrain defts. from taking possession of 
the hoarding: — Held: (1) the hoarding did not 
belong to the building owner but to the builder, 
& the action failed ; (2) defts. had no title when 
they took possession as they had not then obtained 
a licence. — P artincton Advehtisino Co. v. 
WiiJJNG & Co., Ltd. (1890), 12 T. L. K. 170. 


■Matrbials. 4i3 

2. — ^By Agreement as to Unrtxed 
Materials, etc. 

821, Nature So objects of vesting clause — Con* 
structlon.^ — ^The usual clause in contracts for the 
construction of works or for building leases, pro- 
viding that all materials brought on the ground 
are to become the property of the building owner, 
miwt be construed as vesting the materials in the 
building owner, subject to a condition of defeasance 
if the builder completes the works. It is a security 
to the building ow’ner for the performance of the 
work. If the contractor fails to complete he can- 
not recover the materials, although the building 
owner does not complete the works himself or by 
another contractor. — JIart v. Pouthoain Harbour 
Co., Ltd., [1903] 1 Ch. 090 ; 72 L. J. Ch. 420 ; 88 
L. T. 341 ; 61 W. R. 461. 

Annotation: — Apld. Metropolitan Water Board r. Dick. 

Kerr, [1917] 2 K. B. 1 (see [1918] A. O. 119). 

322. When property passes — Engineer to certify 
amount payable for materials delivered — Effect of 
certificate.] — ^By an agreement, made between 
pltf. CO. & deft., a contractor, for the construction 
of a railway, it was provided that, once a month, 
the co.’s engineer should certify the amount pay- 
able to the contractor in respect of the value of 
the materials delivered, So that such certificates 
should be paid by the co. seven days after pre- 
sentation : — Held : the property in “ materials 
delivered,” upon their being certified for by the 
engineer, passed to the co., though the materials 
were not fixed. — B anbury Sc> Cheltenham: Direct 
Ry. Co. V. Daniel (1884), 64 L. J. Ch. 206 ; 33 
W. R. 321. 

323. Extent to which property may pass — 
Materials vesting in employer — Contractor’s right of 
user — Execution against employer.] — Rails So other 
chattels which, by the terms of the contract, when 
placed on the land became the absolute pioperty 
of the co., the contractor to have no property 


for uso iu the oxecxitiou of It, subject 
to a claim for their restoration on the 
completion of the work, reasonable 
remuneration for the use of them. — 
Kkrk V. Dundee Gas Co. (1861), ?3 
Duul. (Ct. of Sens.) 343.— SCOT. 

PART XI. SECT. 1, SUB-SECT. 2. 

o. What are plant d? rnaterials — 
Kitcfteri utmails d' supplies.] — h\ asrivod 
with (leftfl. that all the plant, materials, 
etc., provided by him for the work 
should bo, until completion, the pro- 
perty of defts., but that upon com- 
pletion, all such plant & materials as 
should not have been used & converted 
should bo delivered up to F. litf. 
bused his claim to ownership of tho 
seized property upon two absoluto 
bills of sale by F. made & registered 
within a month of each other : — Held : 
pltf. could recover tho value of any 
goods seized which had not boon pro- 
vided by F. for tho work ; hut kitchen 
supplies &: utAtnsils wore not plant, 
materials, or other things provided for 
tho work. — C lancy u. Giiand Trunk 
Pacific Rv. (3o. (1910), 15 B. O. 11. 
497.— CAN. 

8 , Horses,] — By a clause of a 

way contract all plant Sc. things 
whatsoever, provided hv the contractor 
were until the completion of the work 
to be tho property of tho co., when 
such as had not been used Sc converted 
into tho works Sc rc^mained undisposed 
of wore to be delivered over to tho 
contractor ; in other clauses tho words 
“ teams Sc horses '* wore used as well 
as tho word ** plant *’ : — Held : horses 
were not Included in *' plant.” — 
Middleton v. Flanagan (1894), 25 
O. R. 417.— CAN. 

q. S . P, Bloomstein r. McArthur 


(J. D.) Co. (1908), 8 W. L. R. 753.— 

CAN. 

322 i. When property passes — Em- 
ployers* manager to certify ubaiuionment 
on insolvency of contractin' — i:tto 2 ^page 
by contractor for interference.] — (ircum- 
stanccs In which : — Held : tho mate- 
rials had not become tho property of 
the employers. — Uplandh, Ltd. v. 
Ooodacre (1913), 18 B. C. R. 343 ; 
50 H. C. R. 75.-^AN. 

322 ii. Wtnrk taken out of con- 

tractor's hands — On account of delay .] — 
A contract contained a clause Oiiubling 
defts. upon taking tho works out of 
the contractors’ hands, tu use plant 
Sc materials of any description belong- 
ing to pltfs. which should be on, or 
near to, or employed In the execution 
of, the works, without paying for 
same : — HeM : a defence alleging that 
defts. had taken up the works under 
the contract for delay. Sc relying on the 
above clause, w'os a sufficient answer 
to an action for tho conversion Sc 
detention of such plant &; materials by 
defts. — Mohan v. Dundalk, Newby, 
& Greenore Ry. Co. (1880), 0 

L. R. Ir. 477.— IR. 

p. What materials pass — Materials 
brought on by unauthorised sub-contractor 
— Before db after notice to discontinue,] 
— By a contract all work Sc matorial 
as delivered on the premises was to 
form part of the works Sc be considered 
the property of the owner, Sc not to 
be removed without his consent; the 
contractor to have liberty to remove 
all surplus material after ho had ooni- 
plotod the works. Without the archi- 
tect’s consent as required by the con- 
tract tho contractor entor^ into a 
sub -contract with pltf. for part of tho 
work) pltf, commenced work under 


his sub -contract, & continued to work 
for some time, when ho was ordered to 
discontinue by tho architect : — Held : 
pltf. was entitled to remove from the 

E remises material placed there after 
o was directed to discontinue, & also 
material delivered off the premises, as 
well 08 plant constituting tho fixtures 
& tho apparatus, etc., necessary for 
carrying on his buBluess, op tc recover 
from the owner tho value of any 
material used by him in the buildings ; 
but not any material placed there 
before he was ordered to discontinue. 
— Ahhueld V . Edqell (1891), 21 
O. It. 195.— CAN. 


323 i. Extent to which property may 
pass — Materials vesting in employ ^ — 
SubscQucnt destruction by /?re.l— E., a 
builder, contracted with I. Sc Co., 
storekeepers, to make certain additions 
to their store. Tho contract provided 
that all materials tc bo used in tho 
work, after being placed on the site, 
should be considered the property of 
1. Sc Co. After much of the material 
hod boon brought on tc the ground. 
Sc some of the work done, this work & 
material as well as 1. & Co.’s store 
were destroyed by accidental Are : — 
Held : E. could not recover for tho 
materials as goods supplied on the 
ground that when brought on to 
the site they become the property of 
I. & Co. — Edwards v. Ireland Sc C!o, 
(1892), 11 N. Z. L. R. 80.— N.Z. 


323 ii. 


Liability of employer 


for u'ear d tear of contractor's plant .] — 
A petition having been presented to 
the shcrlir, praying for warrant to 
inventory tho matcrialB, plant, etc., 
of the contractor, Sc to take poasossion 
Sc use it in completing the works 
without being liable for tear & wear. 
Si for interdict against tho contractor 
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Sect 1 . — Vesting of property in materials, etc, : 
sects, 2, 3 <g 4. Sect, 2 : Svh-sects, 1 cfc 2.] 

therein, except the right of using them on the land 
for the purpose of the works, except that on com- 
pletion of the lino, as a condition precedent, the 
plant was to be given to the contractor as part 
consideration, or, if used by the co., to be paid for : 
— Held : not liable to be taken in execution for 
the CO. *8 debts. — ^Beeston v, Marriott (1864), 
4 Giff. 430 ; 2 New Rep. 437 ; 8 L. T. 090 ; 9 
Jur. N. S. 960 ; 11 W. R. 896 ; 66 E. R. 778. 

Annotation: — Refd. Hfrooombo Ry. v. Poltlmoro (1868), 
.37 L. J. 0. P. 86. 

324. Execution against contractor.] — 

By a building contract it was agreed that all 
materials brought on the land by the intended 
lessee should become the property of the intended 
lessors. The intended lessee entered & com- 
menced building, but obtained no lease : — Held : 
the materials brought on the land by him vested 
in the intended lessors & were not liable to be 
taken in execution by a creditor of the intended 
lessee. — ^B lake v, Izard (1867), 16 W. R. 108. 

Annotations: — Coiud. Re Garnid, Ex p. Nowltt (1881), 16 
(yh. D. 622 : Climpson v. Coles (1889), 23 (J. B. D. 465. 
Refd. lleeves v. Barlow (1884), 12 Q. 13. D. 436 ; Church 
V. Hngo (1892), 67 L. T. 800. 

325, ,] — By a building contract, 

after providing for the erection of houses, & the 
granting of leases thereof to the builder as they 
should be finished, & for advances to be made by 

A. , the owner of the land, to enable B., the builder, 
to carry on the work, to bo repaid before the leases 
were granted, it was agreed, by art, 7, that “ all 
materials which should have been brought upon 
the premises by B. for the purpose of erecting such 
buildings, should be considered as immediately 
attached to &; belonging to the premises, & that 
no part thereof should be removed thei*efrom 
without A.’.s consent ; &, bjr art. 8, it was further 
agreed that, “ in case B., his exors., etc., should 
fail to proceed with the erection <& completion of 
the houses, or any of them, within the times 
specified, it should be lawful for A., his heirs, etc., 
to enter upon & take possession of the whole or 
any part of the land not leased, with all buildings 
& improvements thereon, & all bricks & other 
building materials thereon, for his their own 
absolut e use Sc. benefit *’ : — Held : arl.. 7 gave A. 
such an equitable int-en^st in the mateiials as to 
disentitle the sherilf to seize tliem under an 
execution against B., & that A.’s rights under that 
art. were not in any way qualified by art-. 8. — 
Brown v, Bateman (1807), L. R. 2 C, P. 272 ; 30 

B. .T. C. P. 134 ; 1,5 L. T. 658 ; 15 W. R. 350. 

Annotations: — Folld. Blako v. Izard (1867), 16 W. Ji. 108. 
Diftd. Re McMuniiB, Ex p. Jardlne (1875), 10 Ch. App. 
325, n. Consd. Re Wauern, Ex p. Dlckin (1876), 4 Ch. Jf). 
627, n. Folld. Re Harrison, Ex jj. Meads (1879), 49 
L. J. Bey. 47. Expld. Re Harrison, Ex p. Jay (1880), 14 
Ch. D. 19. Consd. Reeves v. Barlow (1884), 12 Q. B. D. 
436 ; Ollrapson v. Coles (1889), 23 Q. B. D. 405. Refd. 
Ilfracombe Ry. v. Poltlmore (i808), 37 L, J. C. P. 86 ; 
Re Gamid, Ex p. NewJtt (1881), 16 Ch. D. 522 ; Church 
V. Sage (1892), 67 L. T. 800. Mentd. Re Steele, Ex p. 
('onning (1873), L. R. 16 Eq. 414 ; He Standard Manu- 
facturing Co., Ex p. Lowe (1891), 39 W. R. 369 ; Re Lind, 


Industrials Finance Syndicate, Ltd. v, Lind, [1916] 2 Ch. 
345. 

See, further. Bills of Bale, pp. 14, 15, ante. 


Sub-sect. 3. — Rights Qualifying Vesting of 

Materials, etc. 

Reputed ownership.] — See Bankruptcy & 
Insolvency, Vol. V., pp. 672, 673, 753, 758, 
790 ; Nos. 6955, 6491, 6623, 6624, 6765. 

826. Distress for rent due from builder — 
Whether unfinished ship exempted — Property In 
employer.] — A shipbuilder contracted to build a 
ship on premises wnich he held as tenant to defts, ; 
the ship was to be paid fof by instalments at certain 
stages of the work. After the ship liad been partly 
paid for, it was seized by defts. as a distress for 
rent due from the builder. The person for whom 
the ship was being built paid the i*ent under pro- 
test, & sued to recover the amount : — Held : 
assuming the property in the ship to have passed 
to pltf. under the contract, still the sliip, not having 
been sent or delivered to the builder, was liable to 
distress, pltf. was not entitled to recover. — 
Clarke v, Millwall Dock Co. (1886), 17 Q. B. I). 
494 ; 55 L. .T. Q. B. 378 ; 51 L. T. 814 ; 51 J. P. 
5 ; 34 W. R. 698 ; 2 T. L, R. 669, C. A. 

Annotation :— Retd. Challonor v. Robinson, I1908J 1 Ch. 49. 

See, furlher, Distress. 


Sub-sect. 4. — How far Vesting Clause is a 

Bill of Sale. 

See Bills of Sale, pp. 14, 16, anfe. 

Sect. 2.~LIEN. 

A^ee, generally. Lien. 


Sub-sect. 1. — For Benefit of Contractor. 

327. Lien of sub-contractor — On purchase- 
money payable to principal contractor — Property 
in materials in sub-contractor.] — Contractors for the 
erection of stfiol tanks to bo orocUid on the pur- 
chasers^ promises, & t o be paid for after completion, 
employed pltf. as a sub-contractor to erect Sc fix 
the tanks, he also to bo paid a smaller price after 
completion. Pltf. had nearly finished the ei’eciion 
of one tank when the contractors became insolvent. 
The tanks when completed would be no fixtures : — 
Held : no property in the tanks so fai* as erected had 
passed to the contractors or the purchasers, Sc on 
completion pltf. would not be bound to hand over 
the tanks, except on having his purchase-money 
paid or secured by a fii’st charge on the price to be 
paid to the contractors. — Belt.amy v. Davey, 
r 18911 3 Ch. 540 ; 60 L. .T. Oh. 778 ; 65 L. T. 308 ; 
40 W. R. 118 ; 7 T. L. R. 725. 

Annotation : — Dbtd. & diftd. Pritchett Co. v. Currie, [1910] 

2 Ch. 615. 


mnloBting or hindering the co, in 
entering on or completing the works 
contracted for, the ^oriff granted the 
prayer of the petition. The ct. i-ecallod 
his interlocutor so far as it found that 
the railway should not bo liable for 
wear & tear of the contractor's 
materials, reserving the pleas of 
parties. — WiiiSON r. Calkdonian Rv. 
Co. & Graham (I860), 22 Dunl. 

(Ct. of Sobs.) 697.— SCOT. 

824 i. Executiem against 

contractor .] — A building contract which 
provides that materials brought on the 


ground or ntsar thereto are to bo con- 
sidered the property of the proprietor 
vests such materials in the coiiti'acteo, 
subject to the equities of the con- 
tractor, & they ctinnot be taken in 
execution by tho judgment creditors 
of the contractor. — T apper v , Bodley 
(1884), 3 N. Z. L. R. 4.— N.Z, 


PART XI. SECT. 2, SUB-SECT. 1. 

t. On completion of work.] — A 
builder has no lien upon a house built 
by him on tho laud of his employer for 


the price of tho liuilding. — Jounson v . 
Crew (1836), 5 O. S. 20b.-~CAN. 

t. Payment hy instalments — 

Payment of last instalment into court.] 
— Hkinbtein & Sons v . Polhon Iron 
Works, Ltd. (1918), 15 O. W. N. 94. 

— CAN. 

a. .] — Tho period for com- 
pleting a line of railway under a con- 
tract had elapsed, &. the lino was 
ready for public traffic ; — field : the 
contractors were not entitled to retain 
possession of the line, or to prevent 
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828. Property in materials in oon- 

traotor.] — Defts* contracted with 0. to provide an 
electrical installation, including (inter alia) a 
storage battery, at her house for £1,863. Defts. 
then sub-contracted with pltfs. for the supply of 
the battery to be erected by them on C.’s premises 
at the price of £286, including erection. In 
accordance with the terms of the sub-contract 
pltfs. sent the materials for the battery by rail to 
a specified station, whence they were to be carted 
by defts. to 0.*s premises & there erected by pltfs. 
Defts. carted the goods, but pltfs. did not proceed 
with the erection of the battery, which was ulti- 
mately completed by defts., who went into 
liquidation. In an action against C., to which 
defts. were added as defts., C., in pursuance of an 
order, paid into ct. £269, part of the balance owing 
by her to defts., & upon that proceedings were 
stayed as against her: — Held: (1) upon con- 
struction of the sub-contract, it was not a contract 
for the sale of a completed article, but of the com- 
ponent parts of the battery, with a supplemental 
contract that after delivery they should be erected 
on C.’s premises, & the delivery of the parts was 
an unconditional appropriation to the contract of 
goods in a deliverable state within Sale of Goods 
Act, 1893 (c. 71), s. 18, r. 5, & the pi*operty therein 
passed to defts. ; (2) assuming the property in the 
goods did not pass, pltfs. had no lien upon the 
money in ct., whicli represented a portion of 
the consideration payable by C. to defts. \inder the 
principal contract. — PKiToiuiTT & Gold & Elec- 
trical Power Storage (’o., Ltd. %\ Corrie, 
[1910] 2 Ch. 515; 85 L. .T. Ch. 753 ; 115 L. T. 
325, C. A. 

Annotation : — Refd. Polo-Carow v. Western Counties & 
Oenorul Manure Co., H5)20J 2 Ch, 97. 


Sub-sect. 2. — For Benefit of Employer. 

329. Advances on security of materials — Bank- 
ruptcy of contractor — Whether employer’s lien 
affected.] — S. contracted with defts. to execute an 
extensive building operation for ^ hem, in considera- 
tion of a cei’tain sum, & of being allowed to use 
certain materials. Defts.’ engineer was em- 
powered to reject any materials or work not in his 
opinion conformable to the plans specifications, 

to provide other materials, A- employ competent 
persons to perform the work, if S. failed to do so, 
as well as to deduct the amount from the sum 
payable to him under the contract. H. placed on 
defts.’ iR'cmises engines, materials, implements, 
& other articles of various kinds, necessary to 
carry on the works. During the progress of the 
works advances wore made by defts. to H. on his 
application, he agreeing that all the engines, 
materials, etc., bought or to be brought on defts.’ 
premises for use in constructing tlie works, should 
be a security for such advances. Those advances 
always exceeded the value of the property so on 
the premises. 8. became bkpt. before the works 
were completed, upon which defts. erased liis 
marks on the engines, materials, implements, etc., 


then on the premises. In trover by the assignees 
of S.^ against defts. to recover such engines, 
materials, etc, : — Held : as there had been such 
a possession of the engines, materials, etc., by 
defts. as would support the lien, which it was 
the effect of bkpt.’s agreement to confer on them, 
pltfs. ^ were only entitled to recover for such 
materials, etc. as were brought on defts.’ premises 
after the act of bkpey. — Crowfoot v. London 
Dock Co. (1834), 2 Cr. & M. 637 ; 4 Tyr. 967 ; 
4 L. .T. Ex. 267 ; 149 E. R. 915. 

Annotaiions : — Reid. Hawthorn v. Newcafltlo-npon-Tyno 8c 

North ShieldH Ky. Co. (1840), 2 Ry. & Can. Cas. 288. 

Mentd. Lunn v. Thornton (1844), 14 L. J. C. P. 161. 

830 , ,] — Iji Dec., 3861, bkpt. 

contrf^ted with W. to build a barge for liim, to 
be paid for in bricks, the barge to be completed 
on .Tune 5, 1862. Bkpt. hired a yard for a number 
of months, for the purpose of completing the con- 
tract, which period expired before the compl(*iion 
of the work, &; W. then hired the yard. In June 
it was agreed by bkpt. in writing that the barge 
should be held by W. os a secmdty for advances 
made by him. In July the bkpey. took place. 
The advances made by W. exceeded the amount 
of work done & materials supplied by bkpt. : — 
Held : W. had a lien upon, & was entitled to hold, 
the barge, unless the assignees chose to complete 
the contract . — Re Attwater, Exp, Watts (1862), 
1 New Rep. 170 ; 32 L. J. Bey. 35 ; 7 L. T. 685; 
9 Jur. N. 8. 238, L. 0. 

331. Contract giving lien — What materials 
covered.] — A railway co. contracted with R. that 
K. shoidd build a bridge for the co. on their railway, 
K. was to provide implements & materials, if 
the co.’s architect considered that R. did not pro- 
ceed with proper expedition, the co., on seven 
days’ notice, might employ other or additional 
workmen, <fc, in that case, might use the implements 
k materials of R. which for the time being shoidd 
bo used by R. in or about the works, k R. was to 
repay all additional expenses. The co. were to 
have a lien on the implements k materials which 
for tlie time being should be upon the ground 
whereon the bridge was to be built, as a security 
for the completion of the works, R. undori^aking 
to execute such deeds as counsel for the co. should 
advise for confirming the lien k security. A fiat 
of bkpey. issued against R. on .July 31, on which 
day the co. took possession of implements k 
materials used by R. in building the bridge. On 
Aug. 1 the co. gave notice, as provided in the 
contract ; on Aug. 2 they commenced completing 
the bridge, k in so doing used some of the materials, 
& detained the rest: — Held: (1) the co. were 
entitled to a lien upon all such implements k 
materials, so used, as were upon any land, pos- 
sessed by the co., on which the building of the 
bridge was, in a popular sense, being cairied on, 
but not to a lien upon the materials of a temporary 
railway constructed for bringing articles to the 
bridge from an adjoining river, nor to a crane at 
the end of such t^^mporary railway, not being on 
the co.’s land ; (2) these rights of the co. weT*o not 
invalidated by other implements k materials, so 


the opening of It, although certain 
operations under the contract still 
remained to bo executed, 8c certain 
claimu aUeged by them to bo duo under 
the contract wore still unpaid. — 
Castijc-Douolas & Dumkbteh Ry. Co. 
r. Lew, Son k I^eeman (1859), 22 
Dunl. (C!t. of SoHH.) 18 ; 32 Sc, Jur. 
12.~SCOT. 

b. As against trustee in 

— Advances made with knowle^ige of 
insolvency, \ — C. undei’took by ditl’ereut 


contracts to supply & fit up engines 
in various ships being built by applts. 
It was subsequently agreed that on 
payment being made on account of 
any contract, the portions of the 
subjects thereof, so far as constructed, 
& ali materials laid down in C.’s yard 
for tho pun> 08 e of constnicting the 
samo, should become the absolute 
property of applts., subject only to 
the lion of O. for the payment of tho 
price, or any balance thereof that may 
remain due. At tho date of this 


agreement C. was insolvent to tho 
knowlodgo of applts. After further 
advances had been made (\ booamo 
bkpt . : — Held : applts. were not en- 
titled, 08 against tho trust-ee in C.’s 
bkpey., to take possession of (he 
materials to bo used In carrying out 
their contracts, which were in C.’s yard 
at the date of tho bkpey. — Skatii v. 
Moouk (1886). 11 App. Ca.s. 356 ; 
55 L. J. P. C. 54 ; 54 L. T. 690 ; 5 
Asp. M. L. C. 586, B. L.— SCOT. 
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Sect. 2. — Lien: Svh^sect. 2. Sect. 8. Pari XII, 

Sect. 1.] 

used, having been removed without any objection 
from the co.*s authority, the lien being a shifting 
one, & attaching to such articles as were brought 
from time to time, & ceasing as to such only as 
were removed, nor by the implements Sc materials 
not being scheduled. — Hawthorn v. Newcastle 
UPON Tyne Sc North Shields Ry. Co. (1840), 
8 Q. B. 734, n. ; 2 Ry. & Can. Cas. 288 ; 0 L. J. Q. B. 
385 ; 114 E. R. 688. 

Annotations: — FoUd. lU Waugh, Ex p. Dlokin (1876), 4 

Ch. D. 524. Refd. Baker v. Gray (1856), 17 O. B. 462. 

Mentd. Freeman v. Edwards (1848), 2 Exoli. 732. 

332. Contract giving power to seize & retain 
\n event of bankruptcy — ^Notice of Intention to 
seize given after filing of petition — ^Equitable 
lien,] — building contract contained stipulations 
that in the event of the insolvency or bkpcy. of the 
builder, the architect of the proprietors should 
have power, after two clear days* notice, to appoint 
other persons to complete the work, & should also 
in such case have power to seize Sc retain aU 
materials, plant Sc implements, Sc might either 
proceed with the work or sell them & apply the 
proceeds to the completion of the work, & that in 
tlie event of the contract being put an end to as 
aforesaid, the contractor should not remove either 
work, materials, implements, scaffolding or plant, 
from the premises, but all materials Sc work should 
bo left or appropriated for the use of whomsoever 
might be appointed to finish the work. After 
being engaged on the contract for about eighteen 
montlis, & receiving sums on accoimt thereof 
which covered the value of the materials, plant & 
implements then upon the premises, the contractor 
filed a petition for liquidation. Three days after- 
wards the proprietors gave him notice that they 
intended to employ other means to finish the 
work. Sc claimed the materials, plant Sc implements 
under the contrewt. It did not appear whether 
the proprietors at that time had notice of the 
petition, but they had such notice before the 
expiration of two days, Sc before they took posses- 
sion : — Held : under the contract the proprietors 
acquired a right to a lien upon the goods in the 
events which happened . — lie Waugh, £Jx p. 
Dickin (1870), 4 Oh. D. 524 ; 40 L. J. Bey. 20 ; 
35 L. T. 709 ; 25 W. R. 258. 

Annotation : — Distd. Rc Harrison, Ex p. Jay (1880), 14 Ch. D. 

19. 

333. Employer’s Hen to take effect after 
notice — Notice given after seizure by sheriff — 
Execution against contractor.] — By a building 
agreement it was provided that if the builder 
should neglect to proceed with due diligence in the 
performance of the work, tlie building owner should 
be at liberty to give notice in writing to the builder 
requiring him to proceed with the work with 
reasonable despatch. Sc that from the date of such 
notice the builder should not be at liberty to 
remove from the premises any plant belonging to 
him placed there for the purposes of the works, 
Sc that the building owner should have a lien upon 
such plant thenceforward until the notice was 
complied with. A judgment, having been recovered 
by a third person against the builder, the sheriff 
entered under a fi. fa., Sc seized in execution of the 
judgment certain plant belon^ng to the builder 
which had been brought by him to the premises 
for the purposes of the work. After the seizure 


by the sheriff. Sc while the plant wae still on the 
premises Sc unsold, the building owner gave to 
the builder, who had not proceeded with due 
diligence in the performance of the works, notice 
under the contract to proceed therewith. Sc he 
thereupon claimed as against the execution 
cre^W a lien on the plant : — Held : the inter- 
vening seizure by the sheriff prevented the building 
owner’s right of lien under the notice from taking 
effect. — ^Bypord v. Russell, [1907] 2 K. B. 522 ; 
76 L. J. K. B. 744 ; 97 L. T. 104, D. 0. 

334. Substitution of contract giving employer 
lien Sc power of sale — Clauses as to lien, etc., not 
Incorporated in second contract.] — A contract for 
the construction of a railway provided that if tlie 
contractor should make default, the co. might 
enter Sc complete the works Sc make use of the 
contractor’s waggons, machinery Sc plant, Sc also 
have a lien on same, with power of sale to reimburse 
themselves any loss or damage they might sustain 
by reason of such default. The contractor having 
become embarrassed, the co., either out of regard 
for him or because his bkpcy. would have delayed 
the completion of the works, made a second con- 
tract with him, by which it was provided that they 
should take to Sc complete the works. Sc for that 
purpose they should be allowed £10,000, Sc the use 
of all the contractor’s plant, etc., which should, on 
the completion of the works, be restored to the 
contractor in whatever state it might then be. 
This second contract provided that if it should 
then be found that anything was due to or fiHim 
the CO. from or to the contractor, the amount should 
be paid by the one to the other within three montlis 
after the engineer should have certified the amount 
that should be due. Sc it provided that “ in all 
other respects the original contract should stand, 
except so far as it was altered by or should be 
inconsistent with the second contract.” The 
contractor had made no default down to the date 
of the second contract. The co. completed the 
works, & the engineer certified that a large sum 
was due to them from the contractor. Tlie co. 
thereupon refused to deliver up the plant to the 
contractor, Sc claimed power to sell the ifiant, Sc 
to reimburse themselves out of the proceeds: — 
Held : they were not so entitled, for the provisions 
of the second contract were in substitution of the 
corresponding provisions in the firat contract, Sc 
the two instruments were not to be read as one, 
nor wore the clauses of the first conferiing the lien 
& power of sale to be taken as incorporated into 
the second contract. — Hunt v. Houth Eastern 
Ry, CV). (1875), 45 L. J. Q. B. 87, H. L. 

An7iotatio7i8 : — Mentd. Williams v, Agius, [1914] A. C. 510 
Morris v, Barou, [1918] A. C. 1. 


Sect. 3.— MATERIALS BELONGING TO EMPLOYER. 

335. Materials purchased by employer— Right 
to set off against sum payable to contractor.] — 

If A. agrees to do work for a certain sum of money. 
Sc afterwards B. purchases some of the materials, 
which are worked up by A., the money expended 
on that account must be set off Sc cannot be given 
in evidence on the general issue. — Allinson v, 
Davies (1796), Peake, Add. Cas. 82, N. P, 

336. •] — ^Pltfs. contracted in writing 

to do certain work for deft. Sc to find the materials 


PART XL SECT. 8. 

c. Materials fumisfTed hy employer 
—-In part payment.] — Doft. agreed to 
put up a building for pltf., Sc to take 


in payment from him materials, at the 
cost pricjea, or such quantity m should 
be required, Sc the balance, if any, in 
cash. The Umber had been all 
furnished, & the building partly com- 


pleted, when it was blown down Sc 
abandoned : — Held : the timber so 
delivered belonged to doft. — G raham 
V. WiLKY (1858), 16 U. O. R. 265.—- 

CAN. 
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for It for a fixed 8um« Deft, afterwards supplied 
a portion of the materials, which pltfs. accepted & 
used up in the work. In an action for the work 
done by pltfs. : — Held : deft, was entitled to 
deduct hnom the damages the value of the materials 
supplied by him, without pleading a set-off. 
Newton v. Forster (1844), 12 M. & W. 772 ; 152 
E. B. 1411. 

337. Old materials used by builder — Duty of 
builder to deduct from charges — ^According to 
specification.] — ^By a building contract, the builder 
agreed to repair a house according to the plans & 
specifications, & to the satisfaction of the architect, 
the work to be done under the architect’s directions. 
By the specification the builder was to allow for 


the value of the old lead, & he alleged that he 
made this ^owance in his estimate. The architect 
certified his satisfaction of the completion of the 
contract. In an action by the builder against the 
o\^er of the house for the money agreed to be 
paid by the latter : — Held : no evidence could be 
received from deft, that the work was not done 
according to the plans & specifications, & unless 
pltf. could prove that he had informed deft, or the 
architect of his having allowed for the old lead in 
his estimate, ho must deduct the value from the 
amount of his charge. — Harvey v. Xawbence 
(1807), 15 L. T. 571. 

Oonclusiveness of certificate generally, see 
Part III., Sect. 3, sub-sect. 2, ante. 


Part XII. — Assignment and Devolution of Rights and Liabilities. 


Sect. 1. — ^ASSIGNMENT. 

See, generally, Ciioses in Action. 

338. In consideration of sum payable to assignor 
on completion — ^Assignee entering into substituted 
contract — Rights of assignor.] — Pltf. & defts. 
entered into an agreement with a railway co. to 
execute a contract for making a tunnel upon a 
line of railway, called “ the Morley contract.” 
Pltf. then assigned to defts. all hi.s right int-erest 
in the contract, & defts. agreed to pay a given 
sum to pltf. upon completion of tlie contract. 
Subsequently, it became necos.sary to vary the 
levels, & defts. agreed with the co. to make the 
tunnel in a different direction from that specified 
in the Morley contract, & upon different terms as 
to payment : — Held : pltf. had no right to sue 
defts. for the sum stipulated to be paid to him 
by the agreement, as the Morley contract never 
was completed. — Humphreys v. Jones (1850), 
5 Exch. 952 ; 20 L. J. Ex. 88 ; 155 E. li. 415. 

339. Of retention money — Bankruptcy of con- 
tractor after assignment — Completion by trustee 
In bankruptcy.] — builder assigned to T. £200 
of what should be coming to him under a building 
contract with A. The contract provided that the 
building should be finished by a certain day, & 
if not, tliat A. might employ another builder to 
complete it. Wlien the assignment was made the 
time for completion had expired. Soon afterwards 
the builder executed a creditor’s deed. The 
tnistee of this deed completed the building, with 
his own money, &> was repaid by A. Allowing this 
repayment as proper, nothing remained due on 
the contract. T. then filed his bill to enforce 


payment of the £200 : — Held : the payments by 
A. to the trustee were proper, & the bill ought to 
be dismissed with costs. — Tooth v, Hallett 
(1809), 4 Ch. App. 242; 38 L. J. Ch. 396; 20 
L. T. 155 ; 17 W. R. 423, L. JJ. 

Annotations: — Distd. Brico v. BunniHter (1878), 3 Q. B. D. 

509 ; lie Toward, Ex p. Moss (1884), 14 Q. B. D. 310 ; 

Drew V. Josolyne (1887), 18 Q. B. J). 590. 

340. .] — A building contract pro- 

vided that payments should be made, as the work 
proceeded, of such sums on account of the price of 
the work as should be stated in the certificates of 
an architect, such certificates to be given at the 
architect’s discretion at the rate of 80 per cent, 
upon the contract value of the work done at tho 
dates of such certificates, that tho remaining 
20 per cent, should be retained till completion 
of the work. The contract empowered the build- 
ing owners, in the event of the confTactors com- 
mitting an act of bkpey., to discharge them 
from the further execution of the work, & employ 
some other person to complete it, & to deduct 
the amount paid to such other person for corn- 
Ijleting same from the contract price. The 
contractors assigned a portion of tho retention 
moneys, i.e,, the price of work done under tho 
contract retained under the before-mentioned 
provision, by way of mtge. to secure a debt, &, 
notice of the assignment was given to the building 
ovmers. After making such assignment the con- 
tractors filed a petition for liquidation, the works 
then remaining incomplete. A tnisteo in liquida- 
tion & a committee of inspection were appointed. 
The trustee, in pursuance of a resolution of the 
committee, completed the work, himself advancing 


PART xn. sect. 1 . 

d. Whether contractor erUitled to 
assign — Prodsion against assignment.] 
— Uiidor a contract to construct 
certain railway works, the contractor 
was ontitlod to receive certain monthly 
payments during the continuance of 
the work, hut such payments wore 
provisional only, &, ff at the final 
settleuiont money was found due from 
tho contractor, he would bo obliged 
to make a rofmid. Tho contract 
further provided that workmen engaged 
by the contractor should bo paid In 
usual manner & at usual time, & that 
tho contractor should have no right to 
cede any of his obligations. Tho con- 
tractor subsoquontly agreed with the 
railway en^eer that workmen should 
bo paid out of the monthly pa 3 rments. 
Pltf., who had been warned by tho 
engineer that tho railway would not 
recognise any right he might obtain 
from the contractor to receive any of 
tho monthly payments & knew of the 

J. — VOL, VII. 


anuiigomeut as to the payment of 
workmen, accepted a cession of rights 
under tho contract from tho contractor. 
Thereafter tho milway refused to 
recognise such cession & with tho help 
of the contractor, paid money duo 
under tho contract to workmen ; — 
Held: (1) during the continuance of 
tho work, tho rights & obligations 
luider the contract wore indivisible & 
could not bo coded without tho consent 
of tho milway ; (2) pltf. had no right 
as against tho railway to icceivo any 
of tho monthly payments. — ARMSTROxa 
r. SiVEWRiairr (1893), 10 C. L. J. 257. 
*“H5. AF. 

e. Not amounting to 

prohibition.] — A contract for dminago 
work stipulated that defts. would not 
recognise any assignment of the con- 
tract. Pltf. & another firm were tho 
ooutraotors, & shortly after work was 
commenced, tho latter assigned their 
interest to pltf. : — Held : an assign- 
ment of the contract was not pm- 


hibited, & defts. were not to be 
prejudiced by an assignment & need 
not rtHjognlse it. — BARRK'rr Brothrrs 
V, (kiRNWATX Township (1908), 12 
O. W. li. 970.~CAN. 

f. Rescission on breach of 

— No evidence of assent.] — It. v, 8auth 
(1882), 10 S. C. It. 1.— CAN. 

to obtain consent.] 
ore a contract with a munioi- 
al corpn. provides that it shall not 
e subltst without the conscut of tlie 
corpn. it is incumbent on tlie con- 
tractor to obtain such consent before 
subletting, & if ho fails to do so he 
cannot maintain an action against a 
proposed subcontractor for not carrying 
on the portion of tho work he agreed 
to do. — JiYAN V. Willoughby (1900), 
31 8. O. li. 33. — CAN. 

h. Work usually undertaken 

by special trades,] — Under the circum- 
stances : — Held : tho pltfs. wore en- 
titled to sublet the biunchoa of the 

£ £ 
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^-^Ass^nmmL ] 

money for that purpose, of which an amount 
exceeding that of the retention money assigned 
as aforesaid was still unpaid, there being no other 
assets from which he could be recouped in respect 
thereof. The trustee & the mtgees. both claimed 
the amount of the retention money assigned as 
aforesaid from the building owners : — Held : in the 
absence of anything to show that the building 
owners had exercised the power of taking the work 
out of the contractors* hands, the trustee must be 
taken to have completed the work under the 
original contract as trustee of the contractors’ 
estate, & not as a person employed to complete 
the work in substitution for the contractors, & the 
assigmnent of the retention money held good as 
against the trustee, & the mtgees. were entitled to 
succeed. — Drew v, Josolyne (1887), 18 Q. B. D. 
590 ; 66 L. J. Q. B, 490 ; 57 L. T. 6 ; 35 W. R. 
570 ; 3 T. L. R. 482, 0. A. 

See , furiher . Bankruptcy & Insolvency, 
Vol. V., pp. 694-697. 

341. Right to set off damages 

for breach.] — ^By the terms of a contract between 
the (vomrs. of Sewers and a wood paving co., the 
CO. were to pave a particular street called V. 
Street, & the comrs. were to pay 60 per cent, of 
the money due a month after the engineer certilied 
the works to be complete, 30 per cent, within three 
months afterwards, & 10 per cent, at the expiration 
of two years. During the two years the co. were 
to keep the wood surface of the roadway in repair, 
& if, before the expiration of the two years, the 
comrs. should give them notice, the co. were also 
to keep the roadway in repair for fifteen years upon 
being paid for same at the annual rate of Od. per 
square yard. The comrs. were to be at liberty 
to retain from time to time “ out of any money 
payable by them to the contractoi’s,” an amount 
equal to the above annual charge, by way of 
secunty, & in the event of failure by the co. to 
erforrn the contract, the money retained was to 
e forfeited, & to be held by the comrs. as liquidated 
damages for the default ; & it was provided that 
whenever “ according to the terms of this con- 
tract,” any money should be due from the co. to 
the comrs. for damages or oDiei’wise, the comrs. 
might either s\ie for such money or deduct or set 
off same against any money due from them to the 
co. The contract being dated on Sept. 22, 1882, 
the co. on Nov. 15, gave to L. & C., timber mer- 
chants, a charge on all their interest in the contract 
to secure a debt for goods sold & delivered, & on 
Dec. 9, notice of this charge was given to the comrs. 

work iiHually undortakon by special 
tnidcs Ac t here being: no waul of good 
faith & no carelosHUOBs on the i>art of 
pltfs. in lettlngf, pltfs. were entitled 
to recover the amount paid to sub- 
contractors. — MacKissock & Thomas, 

Ltd. V. Black (1912), 21 W. L. It, 

424 ; 2 W. W. K. 465.— CAN. 

k. Assignrmifd of money a paytdtle 
in reaiject of contract — Damages for 
additional e^jenae included.] — l)oft., a 
contractor, (employed by a city corpn. 
to construct a drain assigned to a 
bank os security for certain advances 
the sums payable to him in respect of 
his contract with the corpn. Deft, 
was hindered in his work & put to 
additional expense in consequence of 
the escape of water into pltfs.* works 
from the cornji.*s other drains which 
wei*e defective. Deft, having re- 
covered damages against the corpn., 
the bank claimed this money under the 
assigmnent : — UeM : as the additional 
expemse incurred by deft, through 
HroAoh of duty on the part of the corpn., 


On the same Dec. 9, but after the notice, the co. 
presented a petition for a winding-up order, & on 
Dec. 12 &; 16 the provisional ofdcial liquidator was 
empowered & ordered to complete the contract 
& to obtain the necessary timber on security of 
the money to bo received subject to L. & C.*s 
charge. On Jan. 13, 1883, the winding-up order 
was made ; on Jan. 29 the liquidator, having 
completed the work, sent in a claim to the comrs., 
& on Mar. 8, the engineer certilied the work to be 
complete. On Mar. 19, the comrs. sent to the 
liquidator a claim of sot-oit for anticipated loss by 
breach of the contract to repair for fifteen years, 
the amount of such claim being estimated by the 
difference between 1.9. a square yard, which the 
comrs. considered they would have to pay for the 
repairs, & the 6d. a square yard provided for by 
the agreement. They also claimed to set off 
damages accrued & anticipated under other con- 
tracts for paving other streets. Except as to a 
trifling sum, it was not alleged that any cause 
of action for breach of any of these contracts 
accrued before Jan. 27, 1883. On May 25, 1883, 
the comrs. served the co., in liquidation, with 
formal notice to repair for fifteen years from 
Mar. 8, 1885 : — Held : (1) the liquidator was not 
entitled to a first charge on the money payable 
under the contract for the cost of completing the 
work incurred by him since the winding-up ; (2) the 
chargees, L. & C., were entitled to a charge on 
90 per coni, of the money payable under the con- 
tract, subject as above, undiminished by any 
retainer or set-off by the comrs. either under the 

V. Street contract or otherwise ; (3) the comi*s. 
might prove for their cross claim under the contract 
of Sept. 22, 1882 ; (4) the oomi’s, were not entitled 
to retain any money due under file contract of 
Sept. 22, 1882, in respect of money due under any 
of the concurrent contracts. — Be Arphaltk^ Wood 
Pavement Co., Lee & Chapman’s Case (1885), 
30 Ch. D. 216 ; 54 L. J. Ch. 460 ; 53 L. T. 05 ; 33 

W. R. 513, C. A. 

Annotationa: — Consd. Paddy r. Clutton, 11920] 2 Gh. .554. 

]^ld. Sovereign Life Assce. v. Dodd, [1A92] 2 Q. B. 573 ; 

He Daintroy, Ex p. Mant, [1900] I g. B. 540. Mentd. 

Boss V. Army & Navy Hotel Co. (1886), 34 (*h. D. 43 ; 

Re Kidsgrrove Steel, Iron & Goal Go (1894), 38 Sol. Jo. 

252. 

342 , Unauthorised misrepresentation by 

employer’s agent — Employer not estopped from 
denying liability.] — Defts., a tramway co., em- 
ployed contractors to execute? certain works. By 
the contract defts. had a right to retain a cei’tain 
percentage of the amounts for which their engineer 
from time to time certified on account of the price 
of the works, until after completion of same. The 

denying that there were sufficient 
monej’^fl then due to the eontraetor to 
cover his order. — B ank of British 
North America v. Gibson (1892), 21 
O. K. 613.— CAN. 

m. Bonus payable to assignor on 
unfinished work — Agreement by cm-^ 
player to refund — If assignee prevented 
from completing.] — D., having a con- 
tract with deft, to do work on a railway, 
transferred his contract to pltf. at 
deft. *8 request, on receiving a bonus 
of one penny per yard on the work 
remaining to bo done. Idtf. gave D. 
his note for the amount, on the under- 
taking of deft, that if pltf. was pre- 
vented from completing the work, 
deft, would nay the penny per yard for 
the amount nnUnished. Pltf. per- 
formed part of the work, & loft the rest 
unfinished, at doft.’s request that ho 
should work clstiwhoro. Pltf. having 
paid the amount of the note to D. : — 
field : ho could recover it from deft., 
as money paid to his use. — Hawkins 
V, McBean (1861), 5 All. 209.— CAN. 


was necessary in order to enable him 
to complete his contract, it was money 
** in rospoct of the contract,*’ to which 
the bank was entitled. — -G raham r. 
Bourque (1903), 2 O. W. K. 927, 1182. 
—CAN. 

1. Admission of funds.] — 

The contractor for building a church, 
being indebted to D, for matoriolH 
furnished therefor, gave him the follow- 
ing order on doffe., who wore the 
building trustees, of wdilch they were 
duly notified : ** l*ay to the order of 
D. the sum of $306 out of certlfloato of 
money due ino on June 1 for materials 
furnished to above ohuieh.** This 
defts. refused to accept, & on May 31 
paid, out of moneys arising out of the 
contract, an order for a larger sum, 
made on that date In favour of another 
person, under an arrangement made by 
them with the latter alone ; — JfeJd : 
there was a good equitable assignment 
in favour of D. of money due on 
June 1, & defts., by the payment of 
tiio other order, wore estopped from 
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contractors applied to pltfs, for an advance upon 
the security of retention money under the contract. 
Defts.* secretary, in answer to inquiries made by 
pltfs., erroneously represented to them that there 
was a certain amount of retention money in defts.* 
hands which would bo payable after completion 
of the works, whereas, in fact it was not so. Pltfs. 
thereupon advanced money to the contractors on 
the security of an assignment of the retention 
money. There was no evidence to show that the 
secretary had authority to make the representa- 
tions which he had made ; — Held : it was not 
within the scope of a secretary’s authority to make 
such representations, &, in an action by pltfs. as 
assignees of the retention money, dofts. were not 
estopped from denying that such money was due. — 
Barnett v. South London Tramways Co. (1887), 
18 Q. B. D. 815 ; 50 L. J. Q. B. 452 ; 57 L. T. 436 ; 
35 W. K. 040 ; 3 T. lu K. Oil, C. A. 

Annotations : — Hentd. Capel v. Sim*8 ShipH Oomposltlons Co. 

(1888), 57 L. J. Ch. 713 ; Whitechurch v. Cavana(prh. (1902] 

A. C. 117 ; Tondring Hundred WaterworkH Co. v. Jones 

11003] 2 Ch. 615. 

J^ee, fvrther, Companies. 

343. Equities to which assignment subject — 
Employer diminishing rights of assignee after 
notice — Payments to sureties of contractor.] — 

In June, 1804, Y., a builder, contracted with the 
justices of A. to build a gaol for £12,953, provision 
being made in the contract for extra work, addi- 
tions, omissions, to be certified from time to 
time by the architect, & the contract price to be 
paid as follows : the architect to certify from 
time to time that work to a certain amount had 
beiui done to his 8ati.sf action, & tlio amount so 
certified to be paid to Y., subject to a deduction 
to bo made by the architect of 20 per cent, upon 
the amount until such deduction should amount 
tx) 10 per cent., upon the contract price, or a 
re.served sum of £1 ,295 ; when the whole work 
siiould be completed, three-fourths of the balance 
due to be paid to Y. two months after the architect’s 
certificate of completion, & the remainder of such 
balance to be paid to liiin at tiie end of six months 
upon tlie architect’s certificate that the works 
were then in good and subst/antial repair. Lefts., 
K. At B., were sureties by bond to the justices 
for the due performance by Y. of the ' contract. 
Y. proceeded with the work, Ac in .Tan., 1800, the 
reserv(‘d sum in the hands of the justices amounted 
to £1,295, of which fact defts. were aware. Being 
then in want of money to complete his contract, 
Y. prevailed upon pltfs., his bankers, to make him 
advances to enable him so to do, in consideration 
of his assigning to them all future payments under 


the contract, together with the reserved sum of 
£1,295, & other securities, Ac Y., by deed of Jan. 27, 
1866, assigned to pltfs., as a security for such 
advances, “ all instalments Ac sums of money then 
due Ac payable, or thereafter to become or accrue 
due Ac payable to him, under or by virtue of the 
contract, either upon, before, or after the com- 
pletion of the works mentioned in the same con- 
tract.” K. also at the same time gave his bond 
for £1,000 to pltfs. as a further security, Ac both 
defts., Ac also the justices, had knowledge of the 
assignment. Pltfs. made the required advances, 
which were expended by Y. upon the works, 
£1,896 was due to them from Y. in respect thereof. 
On Sept. 29, 1866, Y., who up to that time had 
received from the justices £9,400 on account of his 
contract, became bkpt., & thereupon the justices, 
through their clerk of the peace, on Oct. 1, wrote 
to defts., the sureties, to know what course they 
deemed best to pursue, to which the defts., by 
letter of Oct. 5, replied as follows : “ Wo beg to 
state that we are prepared to enter upon the works 
directly, Ac complete same for the amount of 
money, & the plant, that would have been due 
had Y. completed the contract. To save us further 
annoyance or damage from any action on the 
part- of Y.’s creditors, wo should be very grateful 
if you would kindly enter into a fresh contract 
with us upon the basis of the above terms.” At 
a meeting of the justices on the following day, it 
was resolved that the proposal of defts., as con- 
tained in their letter, to entx»r upon the works at 
the new gaol immediately, Ac complete same under 
the provisions of the existing contract should be 
agreed to, Ac that it was not desirable to enter 
into any now contract with them. Immediately 
aft-er this resolution defts. took possession of tlie 
works, Ac proceeded to carry them out, Ac com- 
pleted them by Nov. 1, 1807, the architect giving 
his certificate of completion on Jan. 20, 1808, & 
his final certificate of good repair on July 22, 
1868. Defts. expended £5,420 on the completion 
of the gaol, Ac received £2,800, from the justices, 
who had also paid £9,400 to Y., Ac upon the 
architect making up the amount Ac taking into 
account the extras & omissions in accordance with 
the terms of Y.’s contract, the balance certified 
by him as due by the justices was £1,243 10s, Od., 
which sum pltfs. claimed under their deed of 
assignment. Defts. also claimed it, Ac brought an 
action to recover it against the justices, who 0161 * 6 - 
upon paid the money into court : — Held : (Keu.y, 
C.B., Ac Hramwell, B. ; Martin Ac Cleasry, BB,, 
diss,) pltfs. were not, Ac defts. were, entitled to 


343 i. Equiiien to which 
suhjed —Employer diminishiny riyhts of 
assigriee. after notice — Payment to inih- 
scAjuent aaaig7ieo .] — The Agent -Gonorul 
of the colony in England having entortjd 
into a contract for the oonutruction of 
a lino of railway in tho colony, received 
notice from pltfH., EngllHh bankerfl, 
that tlie contractor had asHignod to 
thorn the balaiico of a certain retention 
fund on Its becoming payable by tho 

? :ovt. t-o tho contractor. Tho Akont- 
Jonoral refused to accept tho notice, 
or oven to read the oori*o8pondenco on 
which pltfs. relied as constituting tho 
assignment, Ac after the fund became 
payable ho remitted tho money to tho 
Cape, whore it was paid bv the govt, to 
the C, Bank, to whom the contractor 
liad coded his right/S under the contract, 
subsequent to the notice of assignment 

given to the Agent -General : Held : 

inasmuch os tho contractor’s letters to 
pltfs. constituted in t.ho opinion of tho 
ct. an absolute assignment, Ac as notice 
to the Agent-General was admitted to 
be notice to the govt., tho payment to 


the O. Bank was not jiistifleii, & pltfs. 
were entitled t.o recover tho money so 
paid from tho govt.—WmaiiT Ac Co. v, 
CJOIXINIAL GOVKRNMENT (1891), 8 

8. C. 260.— S. AF. 

n. Assignment subject to origi- 

nal contract — Right of employer to 
make dedudions.] — -A contract between 
defts. Ac pltf.’s assignor for the paving 
of a oert/ain stre^ot provided that the 
former might deduct Ac pay the price 
of any materials unpaid for by tho 
latter. ’Phe contractor assigned to 

S ltf. all moneys to become duo under 
lie contract, of which defts. were duly 
notified. Subsequently defts. de- 
ducted from tho contract moneys the 
amount of a claim for materials fur- 
nished to the contractor, Ac paid the 
same : — Held : they had a right so to 
do, pltf.'s assignment being necessarily 
subject to tho provisions of iho original 
contract. — F auquhar v. ToRONm CiTV 
(1895), 26 O. R. 356.— CAN. 

o. Completion hy assignee — Accept- 
ance of work,] — ^S. Ac Co. entered Into 


an ngi*oomout with deft, to instal a 
heating plant into deft.’s house for a 
stated sum. S. Ac ('o. assigned tho 
contract to pltfs. Ac Informed deft, of 
tho fact. Pltfs. carried out tho work 
including certain additions to the 
original, deft, making no complaints 
regarding tho work until after tho 
commencement of tho action : — Held : 
deft, was liable as he had accepted 
pltfs.’ work. — Regina Heating & 
Plumbing (Jo. v. Gillespie (1008), 
8 W. L. R. 93.— CAN. 

p. Estoppel.] — H. entered 

into a conti*act with F. for certain 
work to be done by H. to houses in 
Jersey, payment to bo made by F. 
at stated periods. Two other agree- 
ments were contemporaneously made 
between the same parties for tho 
purchase of pieces of land adjoining 
for building other houses. These con- 
tracts were to be passed ** devdnt 
,Ju8iice. ” within one year, which was 
not done. H. commenced the work & 
F. paid him a flrst instalment. H. 

E E 2 
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SecLl. — Assignment Sect 2, Part XIII* Sects. 

the balance in question, — S mith v. Kirk ( 1871), 
25 L. T. 426. 

344, Payments to contractor.] — 

G. agreed to build a vessel for deft., the price of 
which was to be paid by instalments. Before the 
vessel was finished, G., being in debt to pltf., by 
an instrument in writing directed deft, to pay to 
pltf. £100 out of money due or to become due 
from deft, to G. At the time of giving this direc- 
tion all the instalments which wore due had been 
paid by deft, to G. Notice in writing of the 
above-mentioned instrument was given to deft., 
but he refused to be bound by it, & afterwards 
paid to G. the balance of the price of the vessel, 
amounting to more than £100 : — Held : the instru- 
ment in writing constituted a valid assignment of 
£100, part of the money duo or to become due 
from deft, to G., & pltf. was entitled to recover 
that amount from deft., notwithstanding the 
subsequent payments by him to G. — Brice v, 
Bannister (1878), 3 Q. B. D. 509 ; 47 L. J. Q. B. 
722 ; 38 L. T. 739 ; 20 W. K. 070, C. A. 

AnnotalionB : — Consd. Buck r. Ilobaon (1878), 3 Q. B. D. 
68G. Dkrtd. He Jonetit. Ex p. Nichols (1883), 22 Ch. B. 
782. PoUd. May v. Lane (18»4), 43 W, 11. 68. Held. 
He Toward, Ex p. Trustee (1884), 64 L. J. Q. B. 126 ; 
Perclvul V. J)unn (J885), 29 Ch. D. 128 ; Barnetts, Hoaros 
V. South London Tram. Co. (1886), 2 T. L, K. 848 ; Drew 
r. JoHolync (1887), 18 Q. B. 1). 690 ; Mercantile Bank of 
London v. Evans (1898), 79 L. T. 496. Mentd. Fisher i). 
(Jalvort (1879), 27 W. It. 301 ; He Whitting, Ex p. Hall 
(1879), 10 Ch. D. 616 ; British Waggon Co. v. Lea (1880). 
6 Q. B. 1). 149 : Walker v. Bradford Old Bank (1884), 12 
Q. B. D. 611 ; Western Wagon & I'roperty (J5o. v. West, 
U892J 1 ('h. 271 ; Lurhoiu v. Robertson, fl898J 1 Q. B. 
706 ; Torkiiigton v. Magee, [1902] 2 K, B. 427 ; Brandts 
»j. Dunlop Rubber Co., 11904] 1 K. B, 387 ; Skipper ^ 
Tucker v. Holloway & Howard, [1910] 2 K. B. 630 ; Glegg 
V. Bromley (1912), 81 L. J. K. B. 1081 ; He Gunsbouig, 
Ex p. Trustee (1919), 88 L. J. K. B. 479 ; He Westertoii, 
I»ublic Trustee u. Gray, fl919J 2 Cb. 104. 

345. Assignment of proportionate parts 
of price — Right to set oil damages for non-comple- 
tion of whole work.] — ^Wherc a proportionate 
part of the price for a railway becomes due on 
the completion of each section, the employer can 
set off damages for non -completion of the wliole 
railway against assignees of the propoidionafe 
])arts of ilto price. — Npjwfoundland Government 
v. Newfoundland Ky. Co. (1888), 13 App. Cas. 
199 ; 57 L. J. P. C. 35 ; sith nom. A.-(J. for 
Newfoundland v. Newfoundland By. (^o., 
58 L. T. 285 ; 4 T. L. B. 202. P. V* 


Annotaiiona: — Rafd. Samuel, Samuel e. West Hartlepool 
Steam Navigation Co. (1907). 12 Com. Oas. 203 ; Badmr 
V. Adam (1910), 102 L. T. 248 ; Stoddart v. Union Trust. 
119121 1 K. B. 181 : Reeves v. Pope. [1914] 2 K. B, 284. 
Mentd. Christie v. Taunton, Dolmard, Lane, Taunton. 
Delmard, Lane, I1893J 2 Ch. 175. * 


Sect. 2. —DEVOLUTION. 

See, generally. Executors & Administrators. 

346. On death of contractor — ^Duty of executors 
to perform contract.] — If a man be bound to 
build a house for another before such a time, & 
ho who is bound dies before the time, his exors. 
are bound to perform thi^, — Quick & Harris v, 
JiUDBORROW (1015), 3 Bulst. 29 ; 1 Boll. Bop. 
190 ; 81 E. R. 25. 

Annotation : — Refd. Sibonl v. Klrknmn (1836), 1 M. & W. 

418. 

347. On death of employer — Right of heir to 

compel performance — ^Expenses out of personal 
estate of deceased.] — Pltf.’s father seised in fee 
of land, agreed to pay J. £1,000 to build a house 
on the premises, & died liefore the house was 
built : — Held : pltf,, the heir, might compel the 
builder to build it, & his father’s exor. to pay for 
it.— Holt v. Holt (1094), 2 Vem. 322 ; 1 

Eq. Cas. Abr. 274, pi. 1 1 ; 23 E. B. 808. 
Annotation : — Mentd. Lcxdimcro v. Lcchmore (1736), Cas. 

temp. Talb. 80. 

348. .] — A poi’son contract<^d 

with a builder to erect a house on a piece of free- 
hold land belonging to him, & died intestate before 
the house was finished : — Held : the heir-at-law 
was entitled to have the house finished at the 
expense of the personal estate of intestate. — 
Cooper v. .Tahman (1800), L. B. 3 Eq. 98; 30 
L. J. Ch. 85 ; 12 Jur. N. 8. 950 ; 15 W. B. 142. 
Amwtation :‘—Connd* He Day, Hprake v. Day, [1898] 2 Ch. 

610. 

349. .] — Wliero testator 

devise! land by his will & entered into a contract 
for tlie building of cottages on such land, which 
contract was unflni.shed at the time of lus dealli ; 
— Held: (1) the devisee was entitled to have the 
contract completed at the cost of the estate ; 
(2) this principle did not apply to land already 
convt'yed to tlie devisee before testator’s death. — 
He Day, Hprat^e v. Day, [1898J 2 Oh. 510 ; 07 
L. J. Ch. 019 ; 79 L. T. 430 ; 47 W. B. 238. 

On bankruptcy of contractor.] — See. Bankruj^tcy 
& Insolvency, Vol. V., pp. 010, 057, 058, 


Part XIII. — Substituted Contracts and Sub-Contracts. 

Sect, 1. SUBSTITUTED CONTRACTS. deduction of liquidated damages.] — In a building 

See, generally. Contract. contract, by wdiich B. contracted witli resp. co. to 

350. Effect of novation — Work taken over on construct a rcservoij/, it was provided that, in case 
terms of original contract — Stipulations as to the works should lyot be completed by Sept. .30, 


being nnablo to comploto the work, 
transferred his contract to Jj., Hl F, 
consenU'd to the tmnsfer upon con- 
dition that the ogroeincnts for the 
pnrehaso & sale between him & H. 
Bhorild be passed before the Royal Ct. 
H. afterwards became a bkpt. & F. 
was declared ieiuint apres dccjret to his 
estate. L. fliiisbcd the work, F. 
Laving recognised L. as being sub- 
stituted for H, F. refused to pay L. 
on tlie ground that tlie comnlotlon of 
the other agreements with H. was a 
condition precedent to the right to 
recover for the work done : — Held : 
as F. had rooogrnised 8c suffered tlie 
work to be complelod by L. 8c Lad the 
benefit of the conti’act he could not 


refuse payment to Jj. for the work done 
on the ground of the non -performance 
of the agroenients made by him with 
II. — FALLK V. IjE SUKtTK 8C Le HUQUKL 
(1859), 12 Moo. P. C. C. 601 ; 7 W. 11. 
707.— CHANNEL ISLANDS. 

q. Attachment .affainst dbacond-j 

inff contractor — Hiffht of asaictnecJi id 
recover.] — Pltf. contmetM to buildVa 
mill dam for dofts. While earning 
on the work ho assigned the co^ract 
to bis snrctioB, 8c afterwards absoiondod. 
8c an attabhmeiit was issued/against 
him. The assignees carried/ out the 
contract-, 8c then sued in bityname for 
the money due. After actir/n brought 
this attaelunent was witjpdrawn, 8c 


6ftB. released by the attaching 
Creditors from any claim by them to 
the money that might bo recovered in 
this action. Within six months another 
attachment was placed in the sheriff’s 
hands, of which dofts. were duly 
notified : — Held : the assignees were 
entitled to recover os well for the work 
done by pltf. before as since his de- 
parture, 8c defts. paying would not bo 
liable to the creditors of pltf. — Olabke 
V. pROUDFOOT (1851), 9 U. 0. R, 290. — 
CAN. 

r. Asaionwtnt vrUhoui notice — 
Attachment.] — GRAY v, Hoffar (1896), 
6 B. O. K. 56.— CAN. 
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1891, the CO. should have the right to deduct from 
the retention money, as & for liquidated damages, 
£500, & £5 a day for each day from such date 
until completion ; & that, shoiild the contractor 
become bkpt. or insolvent, it should be lawful for 
the CO. “to terminate the contract, so far as 
respects the performance of same under the 
directions & by means of the contractor, but 
without thereby affecting in any other respects 
the liabilities of the contractor.” The time for 
comidetion was extended until Dec. 31, 1892, & 
subsequently imtil Jan. 10, 1893. In Nov., 1892, 
the contractor was unable to continue the works, 
& the co. re-entered & took possession. Thereupon 
applt. took from the contractor an assignment 
of “all the estate, part, share, & interest of the 
contractor of & in the contract, & the full benefit 
& mlvantage thereof, & all rights, powers, & 
privileges of the contractor thereunder.” On 
Dec. 5, 1892, it was agreed between applt. & the 
co. that applt. should complete the works in 
accordance with the origin^ contract. Applt. 
completed the works on Sept. 22, 1893. The co. 
claimed to deduct certain suras as liquidated 
damages from the retention money. The matter 
was referred to an arbitrator, who found, as a 
fact, that the delay in completion was due to the 
delay of tiie original contractor, but decided that 
the co. were entitled to deduct from the retention 
money £1,745, being £500 for non-completion on 
the extended date, & £5 per diem for each day 
between the extended date & the date of actual 
completion ; -"//efd ; the words, “but without 
iliereby affecting in any other respects the liability 
of the contractor,” contained in tine proviso as 
to terminating the contract, effectually kept alive 
tiie co.’s 1 ‘ight to deduct liquidated damages from 
the retention money, <fc by the agreement of 
Dec. 5, 1892, applt. was subject to the contractual 
liabilities of the original contractor, & to the 
aforesaid deduction in the settlement of accounts 


as between himself & the co . — Re Ybadon Water- 
works Co. & Wright (1895), 72 L. T. 638, D. 0. ; 
affd. 72 L. T. 832, C. A. 


Sect. 2. — SUBCONTRACTS. 

Sub-sect. 1.— Kelations between Sub- 
contractor AND Employer. 

351, Whether privity of contract-— Specialist 
employed by contractor.] — li. having undertaken, 
by a written contract, to build for a corpn. a 
house on a farm occupied by A., engaged S. to do 
the carpenter’s work, & the following agreement 
was made & signed by K. & 8., & witnessed hy A. ; 
“ It having been arranged that K. shall build a 
new house on the farm occupied by A., it is 
hereby agreed & understood between R. & S., 
that S. shall do all the carpenUir’s work, c^., 
under the inspection control of A. & that the 
amount of the work shall be paid by A. to S. 
only, & that this agreement shall bo his guai’anieo 
for so doing.” On the same day A. wrote to S. 
os follows : “ It having been agreed that B. shall 
build a new house on the farm occupied by me, 
& that, by an agreement this day shown me 
between you & B. you arc to do the carpenter B 
work, etc., & that the payment, when done, is 
to be made by mo to you, & to no other person, 
according to plan & specification, I hereby under- 
take to pay same, by liaving a proper discliarge : 
—Held : S. having done the work, could not 
maintain an action of indehUutiis ussumpsit^ for 
work & labour against A. for j^he value of it.— 
Sweeting v. Abpun (1840), 7 M. & W. 105 ; 
H. & W. 0 ; 10 L. J. Ex. 3 ; 151 E. H. 723. 

352, Employer not liable for delay.] — 

By a contract made b(‘tween builders building 
owners tlio buildoi’s undertook to erect & com- 
Tdot« the “works” of a hospital, including 


PART XIII. SECT. 1. 

s. Whnt mnonnis to riovaiiori — 
Vuri of work taken over hy new con- 
tractor — Defective work hy oriyinal con- 
tractor — Acceptance.] — I lofts, passed a 
byelaw, for tlio purpose of acquiring 
the land & erecting a building at a cost 
of ji.rjOO, for the ruisiiig of which sum 
provision was ihereiu made. B.’s 
lender for carpenter work, cute., includ- 
ing a shingle roof, was accej)t-ed, but 
at. a Bpceial uuictlng of the council, at 
which., three of the counciUoi-s, 

thSw off 

of the roof part of his contract, irr.vJ;,, 
agreed to put on a metallic roi v. t 
IG a square, & it was resolved by^f It 
council that iron shingles inateac 
wood(Ui shingles be put on the roon 
the new building. All tills was dr ..f 
HUbje(5t to the approval of the rec^n« 
wlio was not present, but who ofttl,;, 
wards approved of it, & at whos,.! 
iiistauco L. ordei*ed the material & did* 
the work. L. received a payment oiu 
account, but. on the discovery of some' 
defects in B.'s work, defts. rtduHod, 
although they had taken possession of 
the building, to pay the balance, on 
the grounds that the roof was not 
properly done, & L. was a sub-con- 
tractor under B., Sc there was no con- 
tract under seal wdth him : — Held : 
(1) the legal effort of this was to con- 
smnniatc a tripartite ogivement, by 
which B. wa« to give up part of his 
contract. Sc L. was to do the work for 
a specified price. & that between plf. 
L., defts., & B. there was a novation 
of contract so far as the roof was con- 
cerned, & OH to that L. became the 
priuolpal Sc only contractor; (2) the 


taking possession, payment on account, 
etc., was suffitdout evidence to justuy 
a finding of an acceptance of the work 
as an executed cont.ract..-“-LA.wjiKN<'K 
V. Lucknow ViLi.A«ifi (1887), 18 O, 11. 
421.— CAN. 

t. Effect of novation — Tiiuhts re- 
served under oriyinal conlracl~—1'lcnii- 
iny.] — To an action for breach of con- 
tract, between jdtfs. & deft., t,hat deft, 
would build pills.* railway to bo com- 
pleted by a day named, deft, pleaded 
equitably that pltfs., with consent of 
deft., agreed with E. to finish the 
railway, Sc deft., before breacjh. 
abandoned the contract, Sc E. entered 
upon Sc took possession of the works, 
& continued same with pltfs,’ consent, 
llcplicat/ion, that by the ogroemout In 
the last plea montlouod, pltfs.* rights 
against cleft. wei*o cxjn-essly I’csorved : 
— Held : on I'eplicatJon good, but plea 
bad, as not showing that the aia^ged 
substituted contract contained all the 
essentials ro<iulsito to make it a com- 
plete dischai'go & release of the original 
one. — Port Whitby Sc Pout Pkruy 
By. Co. v. Bumble (1871), 32 U. C. It. 
36 ; 22 C. P. 36.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1. 

361 i. Whether privity of contract.] . 
’m agreement was cnUu’cd Into between 
gra -ravel rood co. Sc W., to construct a 
ccrta-el road at a certain price & on a 
wards routes, w'hlch route was afler- 
thoir oj deviated from by the co.. Sc 
were th^gUioer instructed pltfs., who 
constructs gub -contractors of W., to 
the devlatA the extra portion created by 
maint^n aion : — Held : pltfs. could not 
CO., the CO. \n action against the road 
\pot having contracted with 


pltfs. — Cowan v. (Jodehioh Nohtukun 
Gravel Hoad Co. (1860), 10 C. 1*. 87.— 

CAN. 

361 ii. .] — ’r. contraolod with 

defts., a oorpii., to coiistriict certain 
work for them, Sc on the same day pRi* 
agreed with T. to do a port/ion of it for 
eyoo, Bulijcct to the same conditions 
Avhich bound T. iu Ids contract with 
defts. T. on the same day by letter 
authorised defts. to jiay pltf. for his 
w’ork to the amount of T.’s contnxet 
with him, & defts. iu answer agrtiod to 
this. Befts. paid pltf. all but twenty 
per cent, as the woik progi-essed, but 
their manager icfused to ctjrtify as t.ho 
contract required, complaining that it 
w'as improperly performed. Ho, how- 
ever, had verbally agreed to pay pltL s 
mou 1100 if they would discharge the 
corpn. :-—Tfeld: pltf. had im right of 
action against defts., for there wus no 
contract betweeu them. — STy\Ni>tsu v, 
London (Jas Co. (1861), 21 U. C. lU 
209.— CAN. 

351 iii. .] — Cowan v. MuCiiEADY, 

1 L. C. L. J. 66.— CAN. 

351 iv. Ctmscnf of Crown to »w6- 

Irtti/U/.]— Under a building or con- 
struction conti'oct t-hc Crown is not 
bound to pay any claim assorted by a 
mere sub -contractor, although the 
(Vow’u has consented to tlio contract 
b<dng sublet. Wlioro tlio Crown do- 
cliiicH to assent to any assignment 
there can bo no implU'd assignment 
luiscd upon a consent to sublet so as to 
establish privity between the Cr^i & 
a third person to whom the original 
contractor has sublet the execution of 
the contract. — Peabbon v. R, (1917), 
16 Exch. C. R. 225.-^AN. 
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•Svh-contracis : Stfb-aect. 1.] 

chimney-stacks & heating apparatus, in two years 
for £*2J 0,688, with penalties for delay. The 
claimnoy-stacks & heating apparatus were to be 
rovidcd by specialists or sub-contractors. The 
uilding owners reserved to themselves the 
option to employ these specialists. Certain special- 
ists for the work of the chimney-stacks & heating 
apparatus were appointed by the architect under 
the contract, & he made terms with them as to 
the works they wore to execute & the prices they 
were to charge. The.se prices were subsequently 
paid by the builders out of the whole sum paid to 
them under the contract. The arcliitect sent 
the builders orders to give to the specialists, & the 
builders made no objection, Sc gave them to the 
specialists. In the execution of these works 
there was delay on the part of the specialists 
whereby, as the builders alleged, they suffered 
damage: — Held: (1) the builders, & not the 
building owners, contracted with the speci^ists, 
& there was nothing in the contract inconsistent 
with such sub-contracts ; (2) the builders had no 
right of action against the building owners for 
the delay of the specialists. — L eslie & Co., I.,td. 
V, !M ETUOPOLITAN ASYLUMS DlSmiCT MANAGERS 
(1901), 68 J. P. 86 ; 1 L. G. P. 862, C. A. 
AnnoUiliims : — FoUd. Mitcholl r. Guildford Union Grdns. 
(1903), 68 J. P. 84. Consd. Bower v. Cliapol-cn-le-Erith 
B. I). C. (19101, 75 J. P. 122; Young v. WJiito (1911), 
76 J. P. 14 ; Hampton v. Glamorgan County Council 
(191.5), 84 h. J. K. B. 1500. Reid. Porter v. Tottenham 
IJ. D. C., [1914] 1 K. B. 663. 

353. .] — ^By a contract in 

writing with specification annexed, made between 
a builder & building ownci's, the builder undertook 
to do the whole of certain work, for a certain 
sum, but part of the work was to ho sub-con- 
tracted. The specialists or sub-contractors were 
appointed by the building owners, but they were 
to be i)aid by the builder out of the contract iiricc. 
The builder undertook to finish the work by a 
certain date, unless the works were hindered by 
(inter alia) delay on the part of the engineei*s or 
other specialists. The builder was not to be liable 
for any defects in works provided by the specialists, 
unless by reason of contributory negligence on his 
pai’t or his having paid any final balance to the 
specialists without firat having the architects’ 
written authority to do so. In tlic coiu’se of the 


work there was delay on the part of the specialists 
whereby the builder suffered damage. The builder 
brought an action for breach of contract against 
the building owners, alleging that under the 
contract & specification there was an implied 
promise on the part of the building owners that 
the delivery & fixing of the specialists’ work should 
not be unreasonably delayed, or that the delivery 
& fixing should bo done at such reasonable times 
as to enable the builder to complete Ids work 
within the time fixed by the contract or within a 
reasonable time thereafter, & that the building 
o^vTiers had broken one or both of these implied 
pi*omises : — Held : on the proper construction of 
the contract & specification, there were no such 
implied promise or promises, & there was no 
breach of contract on the part of the building 
owners, affording the builder a right to damages. 
— Mitchell v. Guildford Union Guardians 
( 1903), 68 J. r. 81 ; 1 L. G. R. 857. 

AnruUfkions : — Re!d. Yotmg v. White (1911), 76 J. P. 14; 

Porter r. Tottenham U. J). C., [1914] I K. B. 663. 

354. Whether employer liable to sub-contractor 
— Acceptance of goods.] — Deft, contracted with 
a surveyor, who ordered goods from pltf. for the 
use of deft.’s house ; — Held : deft, was not liable. 
— Bramah v. Abingdon (Lord) (circa 1810), 
cited in 15 East, at p. 60. 

Annotation: — Be!d. Paterson v. Gauduscijui (1812), 15 

East', 62. 

355 . Verbal promise to pay out of money 

payable to principal contractor.] — A. haying 
undertaken to complete the carpenter’s work in a 
house of deft., Sc to find all materials, & being 
unable to procure timber for tluit purpose, it was 
supplied by B. on the following undertaking being 
signed by deft. : “I agree to pay B. for timber 
to a house situate, (*.tc., out of the money that I 
have to pay A,, iirovided A.’s work is completed ” : 
— Held : this was not a collateral, but a direct 
undertaking by deft, to pay upon the completion 
of the work. Sc it was immatc^rial wlietlier the 
work were done by A., or by another person. 
— Dixon r. Hatfield (1825), 2 Bing. 439 ; 10 
Moore, P. 42 ; 130 E, H. 375 ; sub nom, Dickson 
V , Hatfield, 3 J<. J, O. H. i \ P. 59. 

Antwiation : — Refd. Sweetiug t\ Aspliii (1810), 7 M. & W. 

16.5. 

356. Whether principal contractor acting 

as agent of employer — Evidence to show whether 


865 i. Whether employer liable to 
eoniracUrr — Verbal jiroiniae Ut pay — Von- 
timiiny liability of contractor.] — A. con- 
tract^id to build houHos for deft., & 
subh^t the plu8t>ei4i>g to pltf. Idtf. 
eommeiic-cd the work, but refiiHed to 
go on without Beemlty, whereupon A. 
gave him a wriltou order to the ai*chl- 
tects to give him certincatoa for the 
plH44t^ring as the work x»roeoeded. 
After thlH pltf. got. money from time to 
time from the architects without refer- 
cnee to A. A. failed, & pltf. stopped 
work for somo weeks, when deft, told 
him to go on, saying he, pltf., know all 
was right ; & ho theicupon went on & 
completed iho work : — Held : there 
was no substitution of pltf. for A., but 
that A.’s liability continued ; & deft.’s 
promise being collatoml, & oral, was 
void, under tho Stat. Frauds. — 
PoucTiKU V. Treaiiey (1875), 37 

U. C. K. 367.- CAN. 

365 ii. N. P. Bond v. Treaiiey 
(1875), 37 U. C. li, 360.— CAN. 

856 iii. New contraet] — 

Whore a contractor for the buildhig of 
a house made default in earrving on the 
work, &, In oonsoquenoc, the owner, 
acting under the contract, dismissed 
him, & agreed orally with a sub-con- 
tractoj’, who had been ouiployod by tho 
contractor, that if tho sub -contractor 


would go on & finish the work he, tho 
owner, would pay him '.—Held : the 
agreement with tho sub -contract or was 
a new & independent contract, Sc was 
not a contract to answer for the debt, 
default, or ml80.aiTlago of another 
within Stat. Frauds, 5c was valid & 
binding on the owner, alt.hoiigh not in 
writing. — Petrie v. Hunter, (iUebt 

V. Hunter (1882), 2 O. It. 233; 10 
A. It. 127.— CAN. 

355 iv. .] — Imperial 

Boofino Co. v. Dick (19J3), 23 

W. L. It. 821 ; 10 D. L. 11. 464 ; 4 
W. W. It. 100.— CAN. 

865 V. Liability cts Imycr of 

goods.] — B. a builder in the course of 
erecting certain houses became unable 
to got building materials on his own 
credit & applied to S. S. carried on 
the work employing B. os a servant 
paying him wages & also paying for 
materials ordennl by B. S. informed 
C. & (’o. of tho aiTangeinent. & promised 
to see them paid for any materials 
supplied to B.’s order : — Held : .0, & 
C’o. had a claim against 8. as buyer of 
tho goods.— Btkvbnbon’s Trustee v. 
Campbell & Sonh (1896), 23 H, (Ct. of 
Sobs.) 711.— SCOT. 

a. Written agreement to 7 )ay.\ 

— LorTus V. Lee (1859), 18 U. C. li. 
195.— CAN. 


b. Payment guaranteed md of 

money payable to jtrincipal contractor 
— CompletUm by new 
In ^rins of V.Vf* contract a building 
contrty^ibr was to rt‘c<dvo no payment 
f*>i* wX)rk done until completion of the 
bnild^iipf. Materials weie supplied to 
the by a third person on tho 

1- ^ owji(M‘’h guarantee of payment 
out Jnf the moneys t hat might become 
due/ to the contractor under his con- 
tru^jt. The contractor before such 
gu,aranteo Sc contrary to his contmet 
rejbelvcd from tho building owner pay- 
Uicnts for portion of the work done ; ho 
eventually made default & the building 
was completed by a new contractor for 
less than the original contract price ; — 
Held : InasinuclL as on completion of 
tho building tho original contractor 
would have been entitled to a quantum 
nwruit for tho work he had done & as 
the payments to him were outside of 
his contract, tho building owner was 
llabl(% nndei his guarantee to pay for 
the materials — Beart (Georob) & Co. 
V. Mining & Building Material Co, 
(1910), T. P. D. 786.— S. AF. 

366 i. Whether principal con- 

tractor acting as agent of employer — 
Whether sub-coniraH adopts by em- 
ployer .] — Anderson v. Gordon (1830), 
8 Sh. (Ct. of Sess.) 304.— scot. 
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principal contractor Indebted.! — ^Upon an action 
for goods supplied for the ouilding of certain 
cottages the question arose whether the goods 
were supplied \o a builder, afterwards bkpt., or 
to deft., who had employed the builder. Deft, 
called the builder, who stated that pltf.*s contract 
was made with himself, that he had received 
money from deft, in respect of the cottages : — 
Heldjf he might also bo asked by deft, wliich 
way the balance was between him & deft, at the 
time of the bkpcy. — G erish v, Ohartieii (1846), 
1 0. B. 18 ; 14 L. .1. 0. P. 84 ; 4 L. T. O. S. 293 ; 
0 Jur. 69 ; 135 B. R. 439. 

367 . Evidence that employer real 

principal — Orders to others.] — On the trial of an 
action to recover from deft, a sum of money for 
work done & materials supplied in respect of 
certain dwelling-houses & premises, it was alleged 
by pltf., & denied by deft., that he, pltf., had 
received orders from deft, to do the work & 
supi)ly the materials. The dwelling-houses were 
being erected by L. & B., who had originally given 
orders to pltf., & at the trial it was contended for 
deft, that credit had been given to D. & B. & 
that he was simply mtgce. It was contended for 
pltf. that defti. was really owner & pei*sonally 
interested in the jircmises, & that Ji. & B. were 
his agents : — Held : pltf. was at liberty to call 
otiier persons to in*ove that they had received 
orders fi*om deft. pci*sonalIy to do work or to 
supply materials upon or for the same dwelJirig- 
houses, as such proof was evidence to show that 
deft, was really the owner & pei*son interested in the 
dwelling-houses. — ^Woodward v. Buchanan (1870), 
L. II. 5 Q. B. 285 ; 30 L. .T. (h B. 71 ; 22 L. T. 123. 

358. Prime cost items — Contract for 

benefit of employer.] — Building owners con- 
tracted with building contnictors for the erection 
of a building, for the purposes of which certain 
specialities w<?re to bo ordered from stated firms. 
Amongst the specialities were certain casements. 
Many months aft<*r the head contract was entered 
into the building owners invited pltfs. to quote 
for the casements according to a specification, 
which provided that the aruount of the accepted 
quotation would be inserted as a “ prime cost 
item ” in fhe building contract, that^ pltfs. would 
enter into an agreement with the building con- 
tractor to execute <fc complete the casements 
within a given time under penalty, that the 
architect of the building owners would liavo power 
to vary the work, & that payment for the work 
should only be made on the certificate of that 
architect. I’ltfs. having quoted according to this 
specification, the building owners forwarded the 
quotation to the building contractors, with a 
i*oquest that they should places the oi’dor with 
pltfs. Subsequently the building contractor in- 
formed pltfs. that they, the building contractors, 
had instructions to accei^t pltfs.’ estimate for the 
casements. In an action by pltfs. to recover a 
balance of the price of these casements from the 
building owners ; — Held : while the contract for 
the casements was jrrimd facie a contract with the 
building contractors, it was also a contract made 
in fact by the building contractor acting as agents 
on behalf of the building owners os real principals, 
because it was to procure something for their 
benefit, & on the facts pltfs, were entitled to judg- 
ment. — Crittall Manufacturinq Co. v, London 
County Council & March (1910), 75 J. P. 203. 


J nnoiaiions : — Pol 

H^pton V. Glamoi 


>• 


.•ZP.Whito(mih76J.P.14. Obtd. 
(gj'unty Comioil, [10171 A. C. 13. 
Contractor debited In 
— Pltfs., who were 

. V iSacred to a firm of 

specialists m steel irork, execution of 

architects employed by deft, foi ^ 
certain work, which formed part 
which was to be erected for deft., 
owner. At the date of the tender, 
accepted, pltfs. did not know the names 
builder or of the building owner. Some mori" 
after the tender a building contract was signed 
the building owner, which contained the usual 
clauses as to the employment of speci^ists, & 
which provided for the steel work a sum in excess 
of that at which pltfs. had undertaken to carry it 
out. Subsequently the builder gave pltfs. an 
order for the steel work in accordance with their 
tender. Shortly before the conclusion of his work 
by the builder, the arcliitocts, at the request of 
pltfs., sent the builder a certificate & a cliecjuo 
for £500, stating that this included £150, being 
pari of the sum due to pltfs.^ The builder went 
into liquidation without having paid pltfs. the 
£150. In an action by the specialists against 
the building owner to recover that sum : — H eld : 
the mere fact that pltfs. entered the name of the 
builder in their books as their debtor up to the 
date of his bkpcy, was not a sulficient election to 
preclude their having recourse to the building 
owner, & in substance the contract with pltfs. 
was made with the builder acting as agent for 
deft., & pltfs. were entitled to judgment. — 
Younu Co., Ltd. v. White (1911), 76 J. P. 11 ; 
28 T. L. R. 87. 

Annotation : — Bbtd. Hampton u. Glamorgan County Council 
(1916), 81 L. J. K. B. 1600. , 

880, ,] — A bmldor contracted 

with a county council to build a school in accord- 
ance with the sjjecifications & dii’ections of Uio 
council’s architect for £13,600, Tho^ specification 
contained ceitain pi^ovisional items, including the 
following : “ Provide £450 for a Ioav piessuro 

heating apparatus.” A hot-water engineer sub- 
mitted a scheme to the architect for the heating 
of the school for £391, & by the direction of the 
architect this scheme was accepted by the builder. 
During the progi’ess of the work the builder paid 
to the engineer £200 on account/, but ho was uiiablo 
to pay the balance. In an action by the engineer 
against the council as building owners for payment 
of the balance of liis account : — Held : upon the 
construction of the building contract, tlie builder 
was 1x) erect the scliool for a lump sum, including, 
if required, the heating apparatus up to a cost of 
£150, & the builder, in employing a specialist to 
put up the heating apparatus, was acting as a 
piincipal & not as the agent of the building 
ownei's, & the action failed. — Hampton v» Gj^aimor- 
UAN County Council, A. (\ 13; 86 

L. .1. K. B. 106 ; 115 L. T. 726 ; 81 J. P. 41 ; 
33 T. L. K. 58 ; 15 L. O. R. 1, U. L.; affg. (1015), 
84 L. J. K. B. 1506, C. A. 

Annotation : — R^d. Elliott ». Roberts, [1916] 2 K. B. ol8. 

381, For work outside original contract — 

Production of original contract-^Proof of distinct 
contract.] — A sub-contractor, suing the employer 
for work extra the original contract, must put in 
that contract, if in writing, & also prove a separa^ 
& distinct contract with tht^ employer to do the 
work sued for.— Eccles v. Southern (1861), 3 
P. & F. 142, N. P. 


861 1. For ivork outside origin€d 

contractr — Extras ordered hy architect ,] — 
Cowan v . GooBKieii Northkbn 
GravkIi Road Co. (1860), 10 C. P. 
87.-~CAN. 


0 . Acceptance of order drawn hy 

contractor — Completion by third party 
on default of contractor,] — M., by a 
written contract, agreed with deft, for 
the erection of a dweiUng house in two 


montbH from date, & if M. neglected to 
build tbo house deft, wus io bo at 
liberty to purchase material & employ 
workmen to fliiish it, & deduct the cost 
of the material, etc., out of the price. 
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Swt, 2, — Sub-eontracts : 2.] 

362. Inference of froin conduct — 

Question of fact*] — Deft^^3ia^ng employed a builder 
to erect some hous9g, given a guarantee for a 
supply of matmals to tne builder to a certain 
amount, & afterwards an order for the further 
supply tojgijX certain amount, & more materials 
1 supplied on the order of the builder, 

aeig>j^eing constantly on the premises : — Held : 
Vl was for the jury whether he had so acted as to 
lead pltf. to believe that the latter supply was to 
bo on his credit.—^MiTil v. RuDiiAUi (1862), 3 
F. & F. 143, N. P. 

363. Payment on architect’s certificate.] — 

Heft, entered into a contract with a builder, by 
which the latter agreed to build a house for liiin, 
imder the supervision of an architect. The con- 
tract provided that the provisional sums for goods 
to be ordered from special artists or tradesmen 
should, as the architect should certify, bo payable 
by the builder or tlie building owner. Special 
goods according to a particular design were 
ordered by the builder from pltf., a metal worker, 
& the architect certified the sum for these goods 
as duo from deft, to pltf., deducting the amount 
from the certificate given to the builder : — HcM : 
deft, was liable to pltf. — Hobbs r. Turner (1902), 
18 T. L. R. 235, 0. A. 

Anmifatiori4t : — FoUd. Crltiall Manufacturing: Co. v, L. C. C. 

& March (11)10), 75 J. P. 203. Coilfld. Younflr v. White 

(1011). 70 J. P. 14. Distd. Hampton v. <ilamort;an 

County Council, 11917] A, C. 13. 

364. What certificate sufilclent.] — 

Where, by the terms of a sub-contract, the sub- 
contractois are to bo paid ujjon the certificates of 
the architect, & there is no power in the sub-con- 
tract to vary the work to be done by the sub- 
con tract-oiw, the only certificate that will entil/le 
the sub-contractors to payment is a ccrtilicatc 
relating to tlie work tliey have contracted to j)er- 
form. If they vary the work on the arcliitcct’s 
instructions no v^id certiiicato for the fincnl 


balance duo under their contract can be given to 
them, although other work, equivalent in value to 
that specified in their contract, has been per- 
formed by them. — Ahiiweix & Nesbit IjTD. v. 
Allen & Co. (1912), 2 Hudson’s B. C. 4th cd. 
462, C. A. 

365. Direct payment to sub-contractor — On 
delay by contractor — Contractor presenting own 
petition in bankruptcy.] — In Sept., 1903, A. signed 
a contract with a local authority to construct 
sewage works at a price to be paid to him by 
montlily instalments, less 10 per cent., on the 


certificate of the en^eor of the local authoritv, 
the 10 per cent, to oe retained & paid to A. six 
months after completion of the works. The con- 
tract also provided that certain machinery for the 
works was to be supplied to A. by specified firms, 
& that (clause 54), ^'if the eng^eer shall have 
reasonable cause to believe that the contractor is 
imduJy delaying proper payment to the firms 
supplying the machinery, he shall have power, if 
he thinks fit, to order direct payment to them.’* 
On Oct. 12, 1904, A. was adjudicated bkpt. 
on his own petition. At this date the contract 
was substantially completed, & there was then 
due under it £1,574 15s. lOd. only, of which 
£1,349 17.9. 8d. was retention money & £224 18s. 2d. 
was a sum payable on the engineer’s next certificate, 
& these two sums wore claimed by the trustee 
in bkpey. At the same date A, owed £830 8a, 9d, 
in v^ious amounts to the specified films for 
machinery supplied to him for the works, & subse- 
quently the engineer in 1905 made two orders under 
clause 54 directing payment of the £836 8.9. i)d. 
out of the £1,574 156f. lOd. to the films in settle- 
ment of their accounts: — Held: (1) A. by pre- 
senting his own petition in bkpey. “ unduly 
delayed proper payment ” to the machinery firms 
witliin clause 54 ; (2) the power conferred by that 
clause on the engineer was not annulled or revoked 
by A.’s bkpey., & the firms by virtue of the two 
orders of the engineer were entitled to be paid 
the £836 8s, Od. out of the £1,574 15s. lOd. in 
priority to the claim of the trustee, — He Wilkin- 
son, Kx p, Fowler, [1905] 2 K. B. 713; 74 
L. .7. K. B. 969 ; 54 W. R. 157 ; 12 Mans. 377. 

366, Money due to principal contractor in 
hands of employer — Right of sub-contractor to 
receive or injunction restraining employer from 
parting with money.] — Burnay v, Ambaca Ry. 
Construction Co. (1891), 7 T. L. R. 545. 

367, Lien of sub-contractor — On purchase- 
price payable to principal contractor.] — ^Bellamy 
V, I)A\a5Y, No. 327, mtie, 

368, .] — pjaTCHEiT & Gold & 

Electrical Power Storace Co., Ltd. v, Currie, 
No. 328, a7ile. 


Sub-sect. 2. — Relations between Princiial 
Contractor and Sub-Contractor. 

369. How far terms of principal contract 
binding on sub-contractor — Express agreement to 
be bound — Proportionate application of provisions 
as to retention money.] — L, contracted to con- 


Pltf. agreed to supply M. -with lumber 
to be used lii the building, &. M., after 
a portion of tho liiiiibcr had bwn placed 
III tho building, gave jiltf. an order on 
deft., for $351. 4 6, oxpi'esBod to be “ for 
lumber used in your bouse one month 
after tho building is finished,’* which 
deft, accepted. M. failed to coinplett^ 
the building, & deft, employed a third 
jiariy to do so in occordane-e with tho 
teims of tho agi'comont : — Held : deft, 
was liable to pay pltf., notwithstanding 
that M. did not complete tho building. 
—Garner v, Hayub (1884), 10 A. U. 
24. — CAN. 

d. Kmploycr taking assignment of 
contractor's rights against sub-contractor 
— Right to sue sub -contractor — Damages 
for defective u->ork.] — Constant v. Kin- 
caid & Go. (1902), 4 F. (Ct. of Sess.) 
901. — SCOT. 

e. Right of sub -contractor to remove 
materials <£• plant — After directions to 
discontinue.^ — Abiitirld v. Edqull 
(1891), 21 O. R. 195.— can. 

f. Whether siib-contractor hound by 
forfeiture clause,] — Under the circum* 


stances {Sec p. 422, ante)'. — Held: tho 
sub-contmetor was not bound by clauses 
contained in tho original contract with 
tho dismissed contiuctor, providing for 
forfeiture, etc. — PimuE v. Hunter, 
Guebt V. Hunter (1882), 2 O. U. 233 ; 
10 A. U. 127,— CAN. 

g. Lien of sub -contractor — As con- 
tractor,] — Under tho circumstances hS'ec 
p. 422, ante) : — Held : the sub-cout-ractor 
was entitled to a lien for all work done 
as a “ contractor ** Sc as to such work 
ho was no longer in the iiosltlon of 
a sub -contractor. — Petrie v. Hunter, 
Guest v. Hunter (1882), 2 O. R. 233; 
10 A, H. 127.— CAN. 

h. Completion by contractor* s 

surely on abandonment.] — W. entered 
into a contract with M. to do certain 
carpeni.er work on buildings for a con- 
tract price of $2,690, which was aftcr- 
wai’ds, after taking an account of tho 
extras to Sc omissions from the contract. 
Increased to $2,781.85. M. proceeded 
with tho contract. Sc did work to the 
value of $2,350, and recelv^ on 
account $2,125, when ho failed Sc 
notified W. that ho could not proceed 


with tho contitict. W, then entered 
Into a contract with O., who was M.’s 
Kui'cty, to finish tho work, which ho did 
at an expense of $525.88. Certain 
sub-contiuctors Sc employees of M. fil(‘d 
liens. Sc W. moved to have them vacated 
on the gi'oimd that ho was entitled Ici 
apply the ten per cent, drawback in 
completing tho contract ; — Held : tho 
amuimt upon which tho ten per cent, 
drawliack was to be calculated was not 
tho whole amount of tiio contract priew, 
buttheamountof the work done by tho 
contractor when ho failed & abandoned 
tho work. — Re Cornish (1884), 6 O. K. 
259; ovrrd,, Russel v, French (1897), 
28 O. R. 215.— CAN. 

PART Xm. SECT. 2, SUB-SECT. 2. 

369 i. How far terms of prindj^l con- 
tract binding on sub-contreudor — Express 
agreement io be houndr — Date of com- 
pUtum.] — A stipulation was contained 
in a Bub-contraot that tho work done 
thereunder must be in accordance with 
tho specifications Sc general conditions 
of the original contract, which em- 
powered tho architect to roquii'o tho 
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stiTuct a council chamber, etc., for an urban district 
council. G. was employed by L. as sub-contractor 
to do certain part of the work. The sub-contract 
provided {inter alia) that “ the terms of payment 
for the work in question shall be exactly the same 
as those set forth in clause 30 of the conditions of 
contract.** Clause 30 of the conditions of contract 
was as follows : “ The contractor shall be entitled, 
under the certificates to be issued by the architect 
to the contractor, to be paid at the rate of 80 per 
cent, of the value of the work so executed in the 
building; until the balance retained in hand amounts 
to £2,000, after which time the instalments shall 
be up to the full value of the work subsequently 
executed,** When the works were practically 
completed & so certified by the architect, £1,500 
was to become due, £300 more at the expiration 
of tliree months, & £200 at the expiration of 
twelve montlis from completion. The whole cost 
of the work was about £35,000, & the amount of 
G.*s sub-contract was about £1,050. After the 
completion of the work, K., the surveyor employed 
by the arcliitoct, wrote as follows : “ [tlie architect] 
desires me to say that he lias been throuj^h your 
accounts in this case, &, allowed the repairs to 
the terrazo in full, although lie very much doubts 
the propriety of the charge, but that he entirely 
declines to ^low the charge of repairs to wood- 
block flooring, which he says was ba^y laid in 
many places, & was continually comphiined of.” 
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L. retained parT^ money payable f.n n 
thereupon brought ifi^action for the balanee i! 
the architect gave Ws -^ificate that the ^ 
was completed to his saWaction r L/ 
(inter alia) that clause 30 of tn^confr/i/^i 
him to do so, & that there was no 
arcldtect that the work was compu^^'®.^^ 
satisfaction : — Held : L. was justified inf 
a part of G.*s contract price proportional 
retained from his by the council,- 
Walker & Co., IjTd. Lawrence & Son (1906), 
2 nudson*8 B. C. 4th ed. 382, 0. A. 

370. Liability of contractor to pay sub-con- 
tractor — ^For extras — Work executed under direc- 
tions of engineer — Recovery by contractor for whole 
of extra work.] — ^A. having agreed witli certain 
trustees to bmld a bridge, according to plans & 
specifications, it being stipulated that he should bo 
paid for extra work directed by the engineer of 
the trustees, employed B. to execute the masonry 
& piling, & B. also entered into an agreement with 
O. for executing the piling. A. was present twice 
during the progress of the work ; on the fii-st 
occasion, he only looked on, but on the second ho 
inquired of C. why the work was suspended, & C. 
told him that he wanted money to go on with the 
extra work directed by the engineer ; A. said ho 
should have money, &> gave a bill of exchange to 
B., from whom he took a receipt, & B. passed it 
to C., also taking a receipt. In an action by B. 


ooTiiractor to roinovo dofcctivo work & 
to replat'.e (,ho samo ; & tho origloal 
contract provided that tho works 
should not bo doomed completed until 
t.he arohltoot had priven liis Ilnal cer- 
titicato : — Held : this did not postpone 
the date of the completion of the work 
done under the sub -contract imtil the 
ori{?lnal contract had been paHS(*<l by 
tho archtt<Htt. — K ahson (.1. W.) & Co. 
r. JMuuhay (1004), 23 N. Z. L. K. 802.— 
N.Z. 


369 ii. Whether arbitration 

clause iru^uriumiUid — Disputes between 
contractor tt* subworUraiior .] — A con- 
tractor, who had contracted with a 
railway co. for tho eoustruet Ion of 
certain works, entered into a sub- 


contract. for the execution of part of 
the work. In tins contract between 
the priuclpal coiit.raet<ir & t-ho snb- 
contractor it was stipulated that tho 
work was to bo execiilad “ acconling 
to plans & Rpeeifications,” w^hich In- 
cluded a “ Koueral spoeifleation,” 
forming part of t.ho eontracjt between 
tho principal contractor & the railway 
CO. This “ {(cuoral spocillcation *’ con- 
tained a clause providintf that disputes 
were to be submitted to arbn. In an 
action by tho sub-contrael.or affuiust 
tho prlixdpal contractor for eci’taln 
sums alleged to bo duo under the sub- 
contract, the principal contractor 
pleaded that tho claims made in Uuj 
action fell within tdie arbn. clause of 
tho “ general specifleatiou, ” which ho 
iiialn(a.lncd was imported Into the sub- 
contract : — Held : the arbn. clause of 
the general spocitlcation, while it was 
incorporated in tho sub -contract t.o tho 
eiTtict of making the decisions of an 
arbiter in questions between tho rail- 
way CO. & tho principal contractor 
binding upon tho sub -contractor, was 
not incoiporated in tho sub -contract 
quoad matters which concerned only 
the rights infer sc of tho principal con- 
tractor & sub -contractor, — Goodwins, 
JAIIDINK & Co. V. Bhand (1905), 
7 F. (Ct. of Sess.) 995.— «COT. 


Arbitration clauses, generally ^ sec 
Part XV., post, 

869 iii. Defects remedied by 

conirocior.l — Deft, who had the con- 
tract for the construction of a building 
sublet tho lathing & plastering to pltZ 
Iho work os completed by pltf. was 


not satisfactory to tho architect in 
charge, & ho, in accordance with the 
jirovislons appearing in tho 8pecifl(!a- 
tlons, had tho defects made good, & tho 
expenses of so doing wore paid by dcfl,. : 
— Held : pltf, was bound by the plans 
& spocifleatious since ho was content 
to put in his tender in accordance with 
them, & deft, entitled to judgment on 
his counterclaim for making good 
defects in pltf.’s work. — M itchkll v. 
FimniKN (1906), 4 W. L. 11. 194.— 
CAN. 

369 iv. Conflict between con- 

trad, cC* sul>-eontrart — (Construction .] — 
I’LACK V. UKE58 & CO. (1894), 13 

N. Z. L. 11. 610.— N.Z. 

I. Alterations by employer — 

Covered by princiTHil contract.] — Declara- 
tion, that a section w'as laid out, on 
a certain portion of a railway, & deft,, 
had contracted with tho contraeXors 
with tho co. for making tho road ; & in 
consideration that pltf. would do etjr- 
lain work on tho section at certain 

t »rlcos Si. jutes, deft, promised pltf. that 
10 should, in a itjasouable time after 
making his contract, have possession 
of tho section, to enable him to go on 
with his work ; that pltf. commenced 
t he work & did a largo portion thci'cof. 
Sc frequently requested deft, to put 
him in possession of tho romaiuing 
poHloii of tho section to euahle him to 
complete his contract. Broach, that 
it was not in tho power of deft, to give 
pltf. possession when so requested, & 
t hat tho CO. changed Sc altered t he lino 
of road, so that tho section was located 
at a place & on a line different from 
that on wldch it had theretofore been : 
— Held : on demurrer, declaration bad, 
for it appeared that tho change of lino 
had been made by the co.. Sc pltf.’s 
agreement with deft, was subject to 
the conditions of doft.’s original con- 
tract. — SuMMEtts V. Geary (1853), 11 
U. C. It. 134.— CAN. 

m. Measurementa of enyineer 

of employer — Binding,] — Jakvis v, 
Daluymi’Uu (1853), 11 U. C. It. 393. — 

CAkN. 

n. Knowledge of terms,] — 

CARROLt. V. Gilbert (1904), 3 O. W. R. 
357.— CAN. 

370 i. Liability of contractor to pay 
svb-corUrcbdor — For extras — Worlc exc- 


V under directions of engineer— 
Heference to principal contract.] — Plti., 
a sub -contractor, was proceeding with 
the work when tho engineer in charge 
decided upon having a dc8crlpt,ion of 
mason work superior to Sc uiiTerent 
from that specified in dofts,’ original 
contract with tho co, who employed 
them ; & one of defts. then desired 
pltf. t,o go on with the work as I'eoulrcul, 
& promised to pay tho additional 
expenses incurred by tho change. 
Pltf. sued ou tlus common c,ounts for 
tho value of tho work (iono upon that 
undertaking, not under the contract. : — 
JlrUl : although it waa stipulated t,hat 
he should abide Ijy the directions of tho 
engineer, pltf. might refer to dofts.* 
original cont ract with the co.. to sln)W 
what kind of work was conteui plated 
by his ugR!Oinont, Sc that 'he was 
entitled to recover under tho common 
counts for extra work ; for, as pltf.’s 
contract was evidently made with 
reforoiico to that under which dcft^H. 
were acting, it would bo impossible, 
without looking at both, to put a just 
construction on their agrciunent. — 
Louan V , Stuanaiian (1851), 12 

U. C. U. 15.— CAN. 

870 ii. Plans defective as to 

site.] — A party sub -contracted to erect 
a lighthouse according to plans Sc 
Hpceltlcations submit t ed. It was aft er- 
wards found that thciv, were greater 
undulations Sc inequalities in tho 
gmuiid than couhl have boon gat.lierod 
from tho plan, the contract, or having 
taken this risk. The Hub-contmctoi* 
found it ncoc5ssary to put in extra work 
to oomploto the contra(!t. In an 
action ny the sub -contractor for 
extras : — held : t,l\o plan was part, of 
tho contract only in so far os it was 
expressly referred to & incorporated in 
the terms of the contract, Sc tliat imlcss 
there was something in tho chai*actcr 
of the ground of an minsual & extra- 
ordinary kind which should have been 
brought, to the notice of tho suh- 
coritiw'-tor, ho must bo held to have 
taken the risk. — B rown v. Coleman 
( 1884), 7 NUd. L. U. 38.— NFLD. 

870 iii. Worlc omitted by 

change.] — Defts. wore the contractors 
for a building, & pltfs. sub -con tractors 
for tho stone & masonry work. Pltfs. 
claimed payment for extra plastering, 
not odglually provided for : — Ucla: 
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for C. for his claim, deducting for that 
^rortion which had been paid to B. : — Held : there 
was sufficient eridence, in point of law, to support 
the award. — P earson v , Graham (1834), 3 
L. J. Kx. 176. 


871. Contract providing for payment 

of extra work — Immaterial alteration in contract 
by sub-contractor.] — A. agreed to do for B. & Co. 
all the woodwork on an iron ship, wliich B. & Co. 
were building for M. & Co. according to a certain 
tender, the whole to be completed for £3,800. The 
contract or tender contained the following clause : 
“ Any important work not mentioned in tliis 
tender that may be required to be done by the 
owners, to be paid for by them, in addition to the 
amount heivin specified.’* The work was under- 
taken by A. for B. & C. upon the faith of a guarantee 
by C?. as follows : “In consideration of your con- 
tracting with B. & Co., for the woodwork of an 
iron sliip now building by them for M. &; Co.^ we 
hereby guarantee the payment to you according 
to the contract.” The word “ impoiiant ” in the 
contract was inserted by A. with the consent of 
B. & (’o. after the guarantee was signed by C. ; — 


Held: the contract bound B. & Co. for extra 
work done, they being the persons referred to as 
“ the owners.” — ^Andrews v, I^wrbncb (1806), 
10 C. B. N. S. 768 ; 144 E. B. 989. 

Extras generally, sec Part VI., ante, 

372. For goods supplied & used in building 

— Implied promise to pay.] — ^Pltfs. were employed 
as specialists by the architect imder a building 
contract to supply door handles & door furniture 
for the building, & shortly before the delivery of 
the goods he informed defts., the builders, that 
the goods were being supplied by pltfs. The 
goods were duly delivered & were used by defts. 
in the building. In an action by pltfs. to recover 
the price of these goods, fi*om defts. : — Held : as 
the goods had been supplied to. So used by defts., 
an implied promise by defts. to pay for the goods 
ought to be inferred. — Bamsden So Carr v, 
Ohessum & Sons & Ward (1913), 110 L. T. 274 ; 
78 J. P. 49 ; 30 T. L. K. 68 ; 58 Sol. Jo. 66, IT. L. 

373. Defective work by sub - contractor — 
Liability ' limited — Successful counterclaim by 
employer against contractor for defects — ^Liability 
of sub-contractor for costs.] — Pltfs. having 
undertaken the repairs of a steamship for the 
owners, employed defts., an engineering co., to 
construct a new crank shaft. Defts. agreed to do 
so, upon the terms of their not being responsible 
for failure of material or workmanship beyond the 
replacement of faulty work supplied by them. 
In an action by pltfs. against the shipowners to 
recover the price of the shaft which had been 


although pltfs. (lid plastering not pro- 
vided for, more plastering: was omitted 
by the change, & pltfs.’ ( 2 laim failed. — 
WlNNll'Kli STONK Co. V, 8KNKCAL 
(1910), 14 W. L. U. 570.-— CAN. 

370 iv. WhHhir toork cam- 

pruned in suh'ConiraH — Bate of pai/- 
fnent .] — Hwanson r. MoAktiiuu (1911), 
28 W. L. it. 870 ; 20 1). L. It. 454 ; 24 
Man. L. It. 032.— CAN. 

370 V. Comtruetion ofaf/rcc- 

fnent.] — Lauosk r. liuuNKic (1911), 14 
E. L. It. 293.— CAN. 

370 vi. Set-off — Jdmissi- 

bililii of fCw/cTicc.]— L kBlasc v. JjUTZ 
(1917), 41 N. H. it. 398 ; 34 D. L. U. 
454.— CAN. 

872 i. For goods supplied c£’ 

iMcd in building — -Construction of eon- 
tract.]— h. advertised for tenders for on 
addition to a stons, intending to 
furnish tlie brleks for the work himself. 
He afterwards decided that the oon- 
traelor should furnish the bricks, & 
the jirchit,eet iiotlfhMi the persons 
tendering by leaving a written notice 
on his desk whei*o the spocifieatioiis 
weiv put for their itispeetioii, but no 
notl(30 of the alteration was made in 
the sptelfleat.ious. rit-t., it was sliown, 
(endeied for the work, but deft.’H 
tender was accepted, & i>ltf. sub- 
contracted niuler him. tipon an 
action brought by the sub-conti'ac.tor 
against tlio contractor for tho pi*l<Jo of 
the bricks : — Held. : upon tho ordinary 
reading of tho contract pltf. was bound 
to furnish tho bricks. — Irkson v. Mason 
(1802), 12 C. P. 476.— CAN. 

p. Ccmpletion. after payment 

assured by surety — Parties liable .] — 
A. contracted with a co. to make a 
highway, & B. bt^camo Ids security to 
them. A. then employed 0. to ent out 
certain timber for him, & while C. was 
thus engaged A. failed in his contract 
with tho CO. B. told (3. to go on & he 
W'ould SCO him paid. Upon completing 
his work C. sued A. & B. jointly : — 
Held : there was no joint contract by 
A. & B. with G., but A. was primarily 
liable on bis contract, & B. os a 

g uarantor. — Niohoi.as v. King (1849), 

U. O. U. 321.— CAN. 


Guamntcea & Buretics generally, sec 
Part XIV., post, 

Q. Anunint received by eon- 

tractor from (tvmcr — Further aniouuis 
not received owing to default.] — Deft, 
had a contract with a railway co. for 
the construction of about ilfty miles of 
their railway, & pltf. was the assigiue 
of a sub-contractor undoi’ deft, for 
about four iiiilcs. Idtf.’s work was all 
coinjileicd, & acjceptcd by the co., & 
ho claimed for percentages retained by 
deft, up to a certain date, which deft. 
had retxd ved, & for work done after that 
date, for which deft, had not been 
paid, tho CO. having put an (jnd to 
doft.’s contract, with them owing to 
his default :—IIeU : pltf. was entitled 
to recover the whole amount claimed 
by Idin. — M cBbikn v, Suanly (1874), 
24 C. P. 28.— CAN. 

r. Approval of owner 

condition precedent — Formal approval 
not obtained.] -In terms of a «ab- 
eontract for tho erection of ceitaln 
buildings it was a eondltlou that tho 
sub-Gont.i’aetor could not demand pay- 
ment from the controtdor until ho 
obtjdned the building owner’s approval 
of hiri work. The work done was unsat-ls- 
faet<iry & the owner after making 
certain deductions paid tho contrafdor 
for a portion of tho work i—lleld : the 
sub -con tractor was entitled to claim 
from the contractor tho amount so 
paid although tho owner’s approval 
had not been formally obtained. — 
Gooi’kk Brothers v, Howard, [1918] 
T. P. D. 91.— S. AF. 

g, Completion by new 

contractor — On failure of oriffinal con- 
trmiors.] -’J’uoker r. Puget Sound 
Bridge tk. Dredging Go. (1910), 14 
W. L. R. 408.— CAN, 

t. Agreement as to rale 

0 f payment — Fxtras. ] — N ori^qui st r , 
Peterson (1910), 14 W. L. 11. 397. — 

CAN. 

ft. Wheiher sub-corUract de- 

termined — Works taken over by employer 
— Implied undertaking by employer to 
complete.] — Deft, entered Into a con- 
tract with tho th’own for the construc- 
tion of a tuuuel. Deft, subsequently 


entcriid into a sub -contract with pltf. 
whereby the latUu* agived to (jart- the 
material for the contract, & {inter alia) 
deft, was to retain twenty -live per 
cent,, of all moneys due under the sub- 
contract until after tho expiration of 
thirty-one days after being notitled by 
deft, that no more cart iiig was reuiiiied. 
When carrying out his contract deft. 
rec,cived a notice from the Minister of 
Ihiblic Works that, as be had failed to 
comply with certain inquisitions as 
to employment of labour & otherwise 
to liMjrease t ho rate of proginss of the 
works, tho Minister, in pursuance of 
the i)oW’er vtisted in him by the oon- 
timrt, did take the w'oi’ks out of Ids 
hands, & did also give deft,, notice of 
his inhmtion to curry on tho works 
under tho direction <if tlie resident 
engineer. Pltf. claJmod that the offoct 
of this wus to determine t,he contmet 
of deft, with the Grown, & to put an 
end to the sub-contract Ha so entitle 
him to sue deft, for the rotentlou 
money: — Held: (1) the notice & 
taking-over of the works did not put 
an eml to the (iontraet, of deft, with tho 
Crown, & both the contract, 8c siib- 
(•(uitract still subsisted ; (2) tho 

Minister was tho agent of deft. & im- 
pliedly undertook to complete the 
wmi'ks in terms of the contract. — • 
Mimi-i v. McWilliams (1914), 33 

N. Z. L. H. 718.— N.Z. 

b. Befcrence to master to 

ascertain anurutd— Allowances beyond 
scope of reference.] — Weddell v. Lar- 
kin & Sangster (1919), 17 O. W. N. 
39.— CAN. 

873 i. Defective vx>rk by sub-con- 
tractor — CorUraeUw^s right to damages .] — - 
A contractor esan sue a sub -contractor 
for damages for work improperly done 
in a house where sub -contractor himsoH 
Is responsible to tho owner for all the 
work done. — IliTCiiiE v. Plaxton 
(1907), 5 W. L. R. 414.— CAN. 

c. Delay by sub -contractor — 

Measure of damages.] — Whore a sub- 
contractor failed to furnish tho con- 
tractor tho steel sash required for a 
largo building, In time to enable tho 
building to he closed in before the frost 
came, & the contractor was compelled 
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supplied by defts., the shipowners counterclaimed 
for damages for breach of contract in consequence 
of the shaft having broken down on a voyage. 
Pltfs., after communicating with defts., who 
repudiated all responsibility, defended the counter- 
claim, & the snipowners succeeded on their 
counterclaim, the shaft being found to have been 
of faulty workmanship. In an action hy pltfs. to 
recover from defts, the costs of the shipowners’ 
counterclaim, as damages resulting from defts.’ 
breach of contract : — Held : the terms on which 
defts. had supplied the shaft did not relievo them 
from paying these costs, & pltfs. were entitled to 
recover the costs of the counterclaim, except so 
far as they were increased by any issue other 
than the faultiness of the material or workmanship 
of the shaft. — ^Pbince op Wales Dry Dock Co. 
(Swansea), Ltd. v. Fownes Forge & Engineering 
Co., Ltd. (1004), 00 L. T. 527 ; 0 Asp. M. L. C. 
655, C. A. 


Sub-sect. 3.- Cost and Provisional 

Sums. 

374. Nature of & effect of inserting prime cost 
items.] — 'J’Jie term “ prime cost ” in a contract 
indicates that the item to which it relates will be 


. _ , _ _ ^ Jv other than the contractor 

earned out by someboOi^m as a “ piT) visional 
lumself. Entering an iiTS^contractor bases his 
item ” has the effect that tho^ij^bcing the prime 
contract upon the sum namouN^of provisional 
cost of the article. In the case^^l^^bem is in 
items the contract made to procu 
point of fact a contract in which the 
owner is the real principal, because, if it is 
contract, he gets the benefit of it ; it it is a d!B 
contract, he suffers the loss. — Crittall Manu- 
facturing Co. V, London County Council & 
March (1910), 76 J. P. 203. 

Annotations: — Folld. Yoiingr v. White (1911), 7« J. P. 14. 

Dbtd. Hampton v. Glamorgrau County Council, [1917] 

A. C. 13. 

375. No presumption that builder acting as 

agent of employer.] — There is no presumption in 
the case of prime cost or provisional items in a 
building contract that the building owner is liable 
upon the contract upon which the things in 
question are ultimately supplied, tSc that the 
builder is his agent in the matter. — Hampton v. 
Glamorgan County Council, [19171 A. C. 13; 
80 L. ,T. K. B. 100 ; 115 L. T. 720 ; 81 J. P. 41 ; 
33 T. L. H. 58 ; 15 L. G. R. 1, li. L. ; affg. (1915), 
84 L. J. K. B. 1500, C. A. 

Annotation : — Mentd. Elliott Itohcrts, [191G] 2 K, B. 518. 

See, further, Nos. 358-300, ante. 


Part XIV. — Guarantees and Sureties. 


Sect. 1.~F0R DUE PERFORMANCE BY 
CONTRACTOR. 

See, grncrallg. Guarantee. 

376. Whether surety discharged — Premature 
payments — Excessive advances— Nominal damages.] 

— By agroomeiit botwoon pltf, A M., S. was to 
perform certain works for pltf. for a certain sum, 
A t4) receive from time to time tliree-fourfhs of 
the cost of the part coinpU^ted, the first payment 
to be mad(j after one-eighth was i)erfonnecl, the 
remaining fourth i)art to be paid one month after 
the wdiolo was complete<l, A if S. should fail to 
l)erfoi*m th(^ woik, pltf. might employ others to 
perform it, A deduct the expense from the sum 
I>ayable to 8. Deft, entered into a bond con- 
ditioned for performance of the agreement by 8. 
8., after performing part of the works, abandoned 
the contract. Pltf., at the r<‘quest of 8., A upon 
now security given by him, had advanced to 8., 
for assisting him in performing the works, a sum 
exceeding the whole cost of the works performed 
at the time of the abandonment, but less than 
the whole contract price. Pltf. had llie works 
completed at an expense which, added to the cost 
of the part performed by 8., was less than the 
whole contract price agreed on with 8., but which, 

to encloso the building himsolf to avoid 
dau)ugo, the inoaHuro of damages 1 h 
what would bo a reasonable charge for 
doing that which the sub-contractor 
failed to do, not what the contractor 
suffered from Imperfectly enclosing the 
building. — NoRt.’Ross BiiOTHioRS Go. 

V, Hopk (Hknhy) & Sons (1910), 27 
O. W. Jt. 451.— CAN. 

ij, Whether contractor liable 

for dama{/eH .] — A sub -contractor who 
undertakes the construction of a section 
of a railway within a certain time, &: 
only completes the same a year later 
than the date agreed upon, cannot 
maintain an action against the con- 
tractor for alleged damages caused by 


added to the sum actually advanced to 8., exceeded 
that contract price. I*ltf. brouglit an action of 
debt on the bond, suggesting, as a breach, 8.’s non- 
performance, A pltf.’s loss thereby. Deft, pleaded 
non cst factum : — Held : plt-f. was entitled to 
nominal damages only, the loss having arisen, not 
from the non-performance of 8.’s contract, but 
from pHi. having advanced more than the coni-ract 
requmjd, csiiecially as the sum adv anced exceeded, 
not only the three-fourths, but^ the whole of the 
work completed, A as the ad varices had been 
made on a fivsh negotiation with, A secuiity 
taken from, 8. — ^Warrk v, Calvert (1837), 
7 Ad. A El. 143; 2 Nev. A P. K. B. 12(3; 
Will. Woll. A Dav. 528 ; 0 L. J. K. B. 219 ; 1 
Jur. 450; 112E. R. 425. 

377. Advance of retention money.] — 

A contractor undertook to perform certain works, 
A it was agreed that three-fourths of the work, 
as tinished, should be paid for every two months, 
A the remaining one-fourih upon the completion 
of the whole work: — Held: the sureties for the 
due performance of the contract were released 
from their liability, by reason of payments exceed- 
ing three-fourths of the work done liaving, without 
the consent of the sureties, been made to the 

amount of such certificates : the (joii- 
sent of the sureties, to such departuro 
from the method of payment provided 
hy the contract, had not been obtained : 
— Held : released from liability. — 
Saskatchewan Maoklin School Dis- 
TRifn' No. 2420 Boaro op Tuusteks u. 
Saskatchewan Oitarantee & Fi- 
delity C^o., 11919] 2 W. W. R. 396. — 
CAN. 

877 i. AdiHinre of retention 

money,] — Release of retention money 
without knowledge of the surety is a 
material alteration in the original 
obligation & the smrety is discharge^d. — 
Nathanson V, Dknnill (1904), T. H. 
289.-~B» AF. 


the passage of the latter’s tmlns during 
the period between the date when the 
work should have been finished A its 
actual completion, — McGrkevy v, 
McCarbon, [1885] 12 Q. L. R. 373. — 
CAN. 

Damages for breach of contract, 
scCt generally, I’art VXII., Sect. 2, ante. 

PART XIV. SECT. 1. 

876 i. Whether surety discharged — 
Premature paymerUa — Excessive ad- 
vances ,] — Payments were to bo made 
occordiiig to architect’s c?ortiflcate8, but 
the owner paid to the contractor before 
completion of the work more than the 
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_ .-Icc hy corUracfor. ] 

Sect. l.-For P£»;/~S^pletion of work, 

contractor before the cgiCN Dock Co. (1838), 2 Keen. 
— Caj.vkbt V. Low^ ; 2 Jur. 62 : 48 B. R. 774. 
638 ; 7 L. J. ChcoM. Watts «. Shuttloworth U861), T 
AnnoicAiona J03. Distd. Bingham v. Corbitt (1804), 12 W. B. 

H. & N. ?*'ReId. Nowton v. Chorlton (1853), 2 Brew. 333. 

I030.^ig. Advance ol Instalments not 

-Onus of proof as to sureties* knowledge.! — 

A. contracted witli B. to build for him a snip 
for a given sum, to be paid by instalments as the 
work reached certain stages ; & C. became siu'ety 
for due performance of the contract on the part 
of B., the builder. A. allowed B. to anticipate 
the greater portion of the last two instalments, 
& B., becoming bkpt. before the ship was finished, 
A. was compelled to expend a larger sum of 
money than the unpaid portion of the purchase- 
money in completing her. In an action by A. 
against C. to recover the excess, & also a stipulated 
sum by way of damages for the delay in the 
completion of the ship, O. pleaded that the pre- 
liayments were made to B. without the knowledge 
or consent of C., & that, by making such payments 
without his consent, A. materially &: prejudicially 
altered his position as surety. To this A. replied 
that the advances so made by him to B. were 
made with the knowledge, authority, & consent 
of 0., & at his request, or for his use &: benefit, 
& on his account ; — Held : the plea afforded a 
•primd facie answer to the action, & the onus lay 
upon A. to prove that the advances were made 
with ihe knowledge & assent & at the request of 
the surety. — General Sti'eam Navigation Co. 
V. Holt (1858), 6 C. B. N. 8. 550 ; 6 Jur. N. S. 
801 ; 8 W. H. 223 ; 141 E. B. 672. 

Annotations: — Folld. Watts v. ShuUloworth (1861), 7 
H. & N. 353. Mentd. Jouassolm v. Rarisome (1858). 3 
V. B. N. S. 779 ; Polak v, Everett (1876), 24 W. 11. 365. 

379. Contract to insure — Failure to insure.] 

— Deft, became surety for the performance by 
II. of a contract with pltf. for the fittings of a 
warehouse at a fixed price, l^he contract between 
jiltf. & IT. contained a stipulation that pltf. should 
& might insure tlie fittings from fire at such time 
& to such amount- as the architect might consider 
necessary, &- deduct the insurance from the 
amount of 1-lie contract, & also that H. should & 
would provide to the satisfaction of tlie architect 
a dry ^ sufliciont store for the reception of the 
fittings from time to time as such of them wore 
completed, & imtil they could be I’eceived at the 


warehouse. H. had completed ti^o-thirds. of the 
fittings, & they remained in liis workshops to the 
knowledge & without the objection of pltf, or his 
architect. The workshops were accidentally burnt, 
& H. was unable to complete his contract : — Held : 
there was a contract by pltf. to insure, & by 
reason of his not insuring deft, was released in 
equity from the guarantee. — ^Watts v. Shuti’le- 
WORTH (1801), 7 H. & N. 353 ; 6 L, T. 68 ; 7 Jur. 
N. S. 945 ; 10 W. R. 132 ; 158 E. R. 610, Ex. Ch. 

AnnotcUiona: — Consd. ^ Lawrence v, Walmsley (1862), 12 

C. B. N. S. 709. Bwd. Re Barber, Ex p. Agra Bank (1870), 

L. R. 9 Kq. 726 ; Grant v. Budd (1874), 30 L. T. 319 ; 

Polak V. Everett (1876), 24 W. R. 365 ; Mansfield Union 

Grdns. v. Wright (1882), 9 Q. B. D. 683 ; Allianco & Dublin 

Gas Consumers' Co. r. Blott (1886), 3 T. L. R. 111. 

380. — MIsrecital of fact in contract.] — By 

an indenture made between a local board, pltfs., 
of the first part, certain contractors of the second 
part, &> deft, of the ttod part, the contractors 
covenanted to do certain work upon flie basis of 
a certain specification, & deff;. covenanted to pay 
any loss that might be sustained from the non- 
performance of the work. The indenture i-ecited 
that the specification had been signed by five 
members of the local board as was required by the 
local Act. In point of fact the specification had 
never been signed, although it liad been acted 
upon \—Held : the mere fact of the specification 
not having been signed did not release the surety 
from his liability. — RusselIi v. Trickett (1805), 
13 L. T. 280 ; 30 J. P. 8. 

381. Extension of work — ^Tlme for com- 

pletion shortened — Separate conditions.] — By 

agreement between pltf. & 8., pltf. agreed to 
pm’chase of S. the ship 71., the price being a sum 
of money &; the transfer to 8. of pltf.’s ship the 7.. 
Pltf. also agreed to lend 8. £*6,000 on mtge. of the 
X., &- 8. agreed t*o repair her, so as to class her 
eight years A1 at iJoyd’s, & also to do anything 
remaining to be done to the 7). within two weeks 
after that sliip’s arrival in Ix^ndon. Deft., as 
surety for 8., gave his bond to plt-f., conditioned 
to be void, if 8. forthwith repaii*ed the 7.., tV; if S., 
within the two weeks mentioned, did all that 
remained to be done to the 71. Pltf. & 8. after- 
wards, without the knowledge of deft., made 
another agi'ccment, whereby the time witliin wliich 
the 71. was to be comi)loted was shortened, & moi*o 
was to bo done to lier than was included in the 
original agi*eement i—Hcld : the conditions in the 
bond as to the L, & the 71, were sej^aratc & 


0 , Payments — On orders of 

coniraettyr .] — A surety was held not 
discbaiged by i-oason of pay men ts 
made by the owner on contractor’s 
orders to individuals to repay sums 
lent by thorn to the contractor to 
enable him to complete tho work. — 
Caj/jary Co, r, American 

Buukty Co. & Tbosuniiausek, [19171 
2 W. R. 1253.— CAN. 

f. Extending time for com- 

pktion — Without surety's knowledge.}-— 
A surety is not discharged because the 
time tlxod for completion of the work 
is extended without his knowledge. — 
Wrioiit 15. Western Canada Aui’t- 
DENT & Guarantee Insurance Co. 
(1914), 29 W. L. R. 153 ; 20 1). L. R. 
478 ; on appeal [191 7 J 3 W. W. R. 552. 
—CAN. 

g. Non-complkmce u^h sped- 

ficaiion — Without surety's kmywlcdge.] 
— A surety is not discharged from 
liability because disclosure w'as not 
made to him that cement called for by 
tho sijecitlcatlonfl was not being used. — 
Ferrara v. National Surety Co., 
11917J 1 W. W. R. 719.— CAN. 

h. Variation of contract — 

Compliance with local custkym .] — Tho 
surety is not discharged whoic, accord- 


ing t-o the local custom or usage of the 
building trade, the additional cost of 
oxo^ivatlng when rock is unexpectedly 
struck is ti*eated as an extra. & a new 
contract, is made Id cover too cost. — 
Wright r. Western Canada Acci- 
dent & OUAILVNTKE INSURANCE CO. 
(1914), 29 W. L. R. 153-4 ; 6 W. W. R. 
1400 ; 20D.L.R. 478; onappcallim] 
3 W. W. K. 552.— CAN. 

k. Contract afyandoned before 

breach — Pleading .] — I’obt Whitby & 
roRT Perry Hy. Co. i% Bumble (1871), 
32 U. C. R. 36.— CAN. 


1. Liability for damaqe caused by 
contractor — Notice of achon — NcccssUy 
of — Estoppel .] — A contractor agreed to 
erect a building upon pltf, *8 property. 
Tho agreement provided that tho con- 
tractor should be solely responsible 
for damage caused to adjoining 
property, which should bo made good 
at his oxpeuse. Beft. guaranteed the 
due fulfilment by tho contractor of all 
conditions on his part to bo pei^formed. 
The contractor through negligence 
caused damage to the property of P., 
an adjoining owner : P. obtained 
judgment for £900 a^nst the oon- 
traetor & pltf. Pltf. satisfied the 
judgment Sc claimed from doft. £900. 


Pltf.’s (loclarat.Lon did not allege that 
notice was given to deft, of the action 
of 1\ against the contractor & pltf. ; — 
J/dd : (1) deft, bad not disehaiged the 
onus of proving that by law notice of 
tho action should have bwn given ; 
(2) deft, was not precluded by tho 
pidguient in tho iirevlons action 
from questioning the niiioimt (4nimed 
against him by i)ltf. — S outh Aeur’an 
Independent United Order of 
ME cnANics & Fidelity Benefit 
Lodge v. General Accident Fire & 
Life Assurance C^mrN., Ltd. (1916), 
C. 1». B. 457.— S, AF. 

m. Right to complete co7itract — <£* 
recover price — Or sue for damages for 
breach of contract.] — Sureties have no 
legal right on failure of tho principal 
to enter & complete tho works. — 
Siaiwkyu. Lodder, [1901] 20 N. Z.L.R. 
321.— N.Z. 

n. Apart from 

agreement.] — A surety has no right, 
apart from agreement with the con- 
tracteo, to complete tho contract Sc sue 
for tho contract-money or for damages 
for breaoh of controot. — Ross v. Fbain 
(1908), 27 N. Z. L. R. 970,— N.Z. 

Insolvency of builder 
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distinct ; & deft., though released, by the altera- 
tion made by the second agreement in the terms 
of the first, from his liability so far as related to 
the completion of the D,, was not released from 
his liability in respect of the Z. — Harbison v, 
Setmoub (1866), L. R. 1 C. P. 618 ; Har. & Ruth. 
667 ; 35 L. J. C. P. 264. 

Anfwtaiions : — ^Distd. Croydon Commercial Gaa Co. t>. 

Dickinson (1876), 1 C. P, D. 707. Be!d. Polak r. Everett 

(1876), 34 L. T. 128. 

3g2. Works made subject to supervision & 

approval of third party — ^Without knowledge of 
surety.] — H. contracted with defts. to execute 
certain sewage works, for which ho was to be paid 
upon the certificate of the surveyor of defts. On 
the same date IT. as principal, & pltf. & another as 
.sui'eties, entered into a bond to defts. for the due 
lierformance of the contract on or before a day 
fixed. II. failed to perform his contract, &; became 
bkpt., & defts. tlien began an action against pltf. 
to enforce the penalty under the bond. Before 
the contract ivith H., defts. had ent-erod into an 
agreement with a large owner of property in the 
neighbourhood, that the works should be executed 
at their joint expense, under the joint superintend- 
ence & control of his & their surveyor, but tliis 
agreement was never communicated either to II. 
or to pltf. On the failure of 11. the works were 
placed in tlie hands of the landowner, Pltf. filed 
his bill against defts. only to restrain prosecution of 
the action, & the ct. awarded an injunction on 
the ground that tlie concealment of the last- 
mentioned contract was a circumstance which 
oxon()rate(l pltf. from all liability : — Held : as the 
landowner, wlio was virtually pltf. in the action, 
was not a party to the suit, & as the fact of the 
concealment could be raised by pltf. for his defence 
at law, the injunction must be dissolved. — Stiff v. 
Eastbourne Local Board (1869), 20 L. T. .T39 ; 
17 W. R. 428, L. ,TJ. 

383. Alteration In position of surety due to 

fraud of contractor — Certificates fraudulently 
obtained.] — By a contract for the construction of 
certain sewei*s for pltfs., made between pltfs., the 
contractors, & defts. as sureties for the con- 
tractors, the contractoi’S covenanted that they 
would “ well & truly ” execute the works in 
question, <fc by a separate covenant the sureties 
covenant ed that the covenant by the contractors 
should bo “ well & truly executed, performed, 
observed, fulfilled, &: kept.” The works & every 


part thereof were to bd^^Kgonducted & completed 
under the superintendence tbe salisfaction 

of pltfs.* engineer, whose decisicJ^ilJIM to the manner 
in which the work was executea^^^as to be final 
& conclusive, <fe the contractors were not 

to be released from their obligations after 

the expiration of six months finDm the engnllfceer’s 
cert^ificate of completion, k the engineer had i_ 
a certificate that all the conditions of the contraci 
had been fulfilled to his satisfaction, after which 
the balance of 10 per cent, of the contract price 
of the works, which was to be retained by pltfs, 
in their hands, was to bo paid over to the con- 
tractors. The works were completed, & a certi- 
ficate of completion was given by the engineer, 
k after the expiration of six months the engineer 
gave his final certificate, k the retention money 
was paid over to the contractors. It afterwards 
appeared that the works had not been executed 
in accordance with the contract, but had been 
executed in an improper k defective manner. In 
an action against the sureties to recover damages 
caused by the failure of the contractors to perfoi*m 
their contract, the jury found that the contract 
had not been complied with, that the work had 
been scamped & fraudulently done, that the 
certificates had been obtained by the fraud of tlie 
contractors, but that there was an omission on t.ho 
part of the corpn. to superintend the work properly, 
which led to the scamping of the work by the 
contractors : — Held : defts. were lia))Ie upon the 
contract of suretyship, k were not discliarged 
upon the ground that a final certificate had been 
given under the contract, because upon the true 
construction of the contract, they wei’c only to 
be discharged by a certificate valid k binding as 
against pltfs., nor upon the ground that their 
position had been altered by the giving of the 
certificate k the payment over of the retention 
money, because these had been brought about by 
fraudulent acts of the contractors, against wliic.li 
defts, had guaranteed pltfs., nor upon the ground 
of the omission of pltfs. to superintend the woiks, 
because upon the true construct ion of the conl.iact 
pltfs. were merely given an option to superintend 
the works, but no duty to do so was imposed upon 
them. — Kingston-upon-IIull Oori*n. v, IIardIno, 
[1892] 2 Q. B. 494 ; 62 L. .T. Q. B. 55 ; (>7 J.. T. 

539 ; 57 J. P. 85 ; 41 W. R. 19 ; 36 Sol. .To. (521 ; 

4 R. 7 ; suh nom . Kingston-upon-IIull Corpn. 

V. Turner, 8 T. L. R, 672, 0. A. 


— Vaynmii to hu aasiunees .] — A sui’oty 
ouiinut recover from the building 
owner cxponHO of coinploting Uouho 
where the owner has paid the builder’s 
BwislBrnce in insolvency. — Purcell v, 
Dapuael (1807). 7 N. S. W. S, C. K. 
138.— AUS. 

p. itr claim retention money, \ 

— A building contract contained the 
usual provisions for retiCntion money* 
a’he contractor, after executing a 
certain portion of the work, abandoned 
the contract. The surety completed 
the building under the original contract, 
with the consent & at the desire of the 
building owner. The cost of so doing 
exceeded the amount of the retention 
money in the hands of the building 
owner when the contractor throw up 
the contract ; — Held : the surety was 
entitled to bo recouped out of tho 
retention money for any loss incurred 
by him in completing tho contract. Sc 
as such loss exceeded the amount of 
the fund, ho was entitled to tho whole 
of the retention money. — Oobuans u, 
Transvaal Government & CJouw/s 
TiiUSl'lCE (1909), T. S. 605. — S. AF. 

q. S, P. M*Mahon, Ltd. v, O’Neill 
( 1915), 49 I, L. T. 129.— m. 


r, Assignment of 

huilder*s rights — Preferetice.] — Ctoix)- 
NiAL Trust Corpn., Ltd., of Graafp- 
Reinkt 1’. School Board of Peakston 
(1016), C, P. D. 275.— S. AF. 

B. Substituted contract — 

Whether entitled to payment according 
to original contraet.] — Pltfs. we)*o sure- 
ties to deft, for tho perfonnanoo by O. 
of an agpc^crncnt to i)uild cottars for 
£1,800, wnlch deft, covenanted to pay 
to C., his oxors., administrators Sc 
assigns, os follows : £800 to be advanced 
during the work. Sc the remaining 
£1,000 to bo paid on completion by tho 
oonvoyanoe to O. of spocmed premises, 
C. failed to perform his contract. Sc 
assigned it to pltfs., having received 
£800 on account. Pltfs. Sc deft, then 
entered Into an agreement, to which 
C. waa no party, reciting C.’s previous 
contract ; pltfs.* Uabiliiy as sureties 
for him ; his non -performance Sc 
assignment to pltfs. ; that deft, at 
pltfs.' request, had agreed to give 
further time for completion, Sc that in 
consideration of tho premises pltfs. 
covenanted to finish the work accord- 
ing to the first agreement; Sc tho 
parties mutually bound themselves in 
£1,000 for penormaiicA} of this last 


agrooniont : — Held : there was no 
covenant, either express or Implied, 
on the part of deft, to convoy to jdtfs., 
or to pay tliein £1,000.- -Hall v, 
GilmoUR (1852), 9 U. O. J{. 192.-— CAN. 

Whether liuhle to sub- 
contractor for extras.] — L. agreed to con- 
struct a HCWcr according to plans Sc 
specifications preparc«i by an engineer. 
Part of the work was sub-let by L. to 
pltf. at an agreed price. After pltf. 
iiad commenced work, a new eonl-ruct 
was made between the employers & Ij, 
k deft, became surety for li. Deft, 
was obliged to take over tho work from 
L. In an action by pltf. for payment 
for eiRra work : — llelil : deft, not 
liable. — Drake v. Cadwkll (1910), 17 
0. W. R. 539 ; 2 O. W. N. 282,— CAN. 

a. Misrepresentation of em- 

ployer — Action for damages.y^Vits, 
became sureties to defts. for tho com- 
pletion by contractors of work, by a 
certain data, 'rho contractors com- 
menced tho work, but did not complete 
it within the 8i)oclfled time, Sc aban- 
doned the contiact. Statements w’ere 
then made by tho clerk of defts. to 
pltfs. in good faith, but erroneous 
cither in law or in fact. Pltfs., 
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. 1.- For due perforn^nce hy contractor. Sect. 
2. Par t XV. S c 

884. Liability foa^osts to be paid by contractor — 
Litigation not^rxbvered by contract.] — A con- 
tractor entei^od into a contract with pltfs. for the 
executi^xi by him of certain works. The contract 
Avot contain any agreement by the contractor 
it, in the event of litigation arising between 
him & pltfs. in connection with the performance 
of the contract & of his failing in that litigation 
& being ordered to pay the costs, he would pay 
them. Defts., as sureties for the contractor, gave 
a bond to pltfs. conditioned for the due perfo^- 
ance by the contractor of his contract, litigation 
having arisen between pltfs. & the contractor as 
to the performance of the contract, judgment was 
given against the contractor he was ordered to 
pay the costs. Pltfs. sued defts. on their bond 
for the amount of the costs : — Held : as the 
liability of the contractor to pay the costs arose, 
not under the contract, but under the judgment, 
defts. were not liable. — Uoole Urban District 
Council v. Fidelity & Deposit Co. op Maryland, 
[1910J 1 K. B. 25 ; 85 L. J. K. B. 239 ; 114 L. T. 
358 ; 80 J. P. 118 ; CO Sol. Jo. 429 ; 14 L. G. K. 
390 ; njfjrd., [1910] 2 K. B. 508, C. A. 


Sect. 2.-rOR PAYMENT OF CONTRACItm. 

See, generally, Guarantee. 

885. Whether surety discharged — Immaterial 
alteration In contract.] — A. agreed to do for 
B. & Co. all the woodwork on an iron ship which 
B. & Co. were building for M. & Co., according to 
a certain tender, the whole to be completed for 
£3,800. The contract or tender contained the 
following clause : “ Any important work not 

mentioned in this tender that may be required 
to bo done by the owners, to be paid for by them, 
in addition to the amount herein specified.” Tlie 
work was undertaken by A. for B. & Co. upon the 
faith of a guarantee by C., as follows ; “In con- 
sideration of your contracting with B. & Co. for 
the woodwork of an iron ship now building by 
them for M. k Co., wc hereby guarantee the pay- 
ment to you according to the contract.” The 
word “ important ” in the contract was inserted 
by A., with the consent of B. & Co., after the 
guarantee was signed by C . : — Held : the insertion 
of the word “ important ” had no material effect 
upon the liability of C. under the guarantee. — 
Andrews Lawrence (1865), 19 C. B. N. S. 
708; 144 PJ. R. 989. 


Part XV. — Arbitration Clauses. 


Sect. 1.— IN GENERAL. 

See, generally, Arbitration, Vol. II., pp. 347- 
355, 513. 

386. Validity of arbitration clause — Exclusion 
of Jurisdiction of ordinary tribunals — Till award 
made.] — ^Where there is an agi'eement to refer a 
question of amount due for work, etc., to an 
engineer, & to exclude the jurisdiction of the 
ordinary tribunals till an award shall be made by 
liim, it will be valid. 

■V^ero all complaints as to delays of a vexatious 
kind are by the contract left to the absolute 
discretion of an engineer, a ct. of equity has no 
power to impose upon either of the partie.s to the 
contract any other ti^rms tlian those which they 
have prescribed for themselves, & by which tliey 


have agreed to be bound ; but if the evidence 
establishes a case of gross misconduct in the 
engineer, or of wilful neglect or refusal or absolute 
incapacity in him to perform his duties, the case 
may be brought within the jurisdiction of the ct. 

Where the engineer has not refused to discharge 
his duties according to the contract, <te has done 
nothing to disqualify liimself, but is still ready k 
willing to proceed to decide all matters between 
the parties to the contract, there remains no 
ground for the equitable interference of the ct. — 
Scott v. Liverpool Corpn. (1858), 3 De G. & J. 
334 ; 28 L. J. Oh. 230 ; 32 L. T. O. S. 265 ; 5 
Jur. N. S. 105 ; 7 W. R. 153 ; 44 E. R. 1297, L. O. 

AivmMUmfi : — Expld. Oriues v. Boadel (1800), 2 (Jiff. 100. 

Retd. Bliss V. Smith (1805), .'U Boav. 508 ; lie Jiriifhtou 

Club & Norfolk Hotel Co. (1805), 35 Beav. 204 ; (^loodyear 


holieving in the«o statementfl, & in order 
to free theinsolveH from liability, 
undertook completl(»n of the contract. 
They proei*e0ed with the work, & after- 
wardH dlBCovei'cd that tlie MtutemeiitH 
made to them wen^ imtni<\ Pltfs. 
thereupon abandoned the contract & 
hroiiglit an action claiming damage-) 
for mss KiiMiained hy them through 
misrepreHontations of the dork : — 
Jlfht : there was no duty cast upon 
defts. to give pltfs. absolutely correct 
Infonnation ; & as the HtateinChts 

complained of, though made witliout 
duo inqidry, had been made in honest 
belief in their truth, defts. were not 
liable in an action of deceit. — F armer 
V. Cook County (Chairman, Councti.- 
LORS, & Jnhaiiitanth) (1894), 13 

N. L. B. 311.— N.2. 


PART XIV. SECT. 2. 

b. Whether mirety dischnrged — 
Change of enperintendent.] — Pltf. sued 
tlio surtdies on a bond to him for the 
payment of the cost of a house, which 
pltf. was to hiUld for tho principal. 
The person who w’as to super! ntond tho 
work was supersc*ded by pltf. without 
the consent of defts. : — Held : the 
Bureties could not be bound by the 
appointment of the new inspector. — 


engineer.— C anty Clark (1879), 44 
U. C. 11. 222.— CAN. 

f. IHatinetion between arhi- 

iraiion cE’ valuation fixing jjrice for 
work.] — ^A builder & employer agi'oed 
that E. was to Inspect He value work 
done ou the building up to the time of 
tho ogrceiucnt & his award w’as to be 
lliial : — Held: (1) tho effect of tlio 
agreement was, that a price to bo 
fixed hy E. was to bo paid for tho 
work ; (2) E. was not an arbitrator. — 
lie Langman & Martin (1882), 40 
U. C. K. 569.— CAN. 

g. .] — It was provided that 

the contractor should coinrilote works 
under the direction & to the satisfac- 
tion of tho engineer, who should bo 
sole arbiter as to tho meaning of tbo 
contract & of tho quantity, qu^ity, or 
prices of any work or materials, & 
whoso Instructions on all subjects con- 
nected w'ith the oont.raet should be 
followed by the contractor : — Held : 
tho engineer was not constituted an 
“ arbltratfjr '* by the contract, but the 
above provision merely made his 
decision in reference to tho manner in 
which tho work was to be carried out, &; 
to all matters connected with the carry- 
ing out of tho works, final. — F rarrr v, 
Hamilton Corpn, (1912), 32 N. Z. L. II. 
205.— N.Z. 


Fkuui V. UfTCHiK (1882), 3 it. He 0. 
407.— CAN. 

c. Highi to set off deductions for 
dejects.] —A guarantor is entitled to 
set off any deductions for defects the 
owner would be entitled to make. — 
Dikdkl V. Htrateord Improvement 
Co. (1917), 38 O. L. JL 407 ; 33 D. L. Jt. 
290.— CAN, 


PART XV. SECT. 1. 

d. Whether submission or not .] — 
It was provided that In case of differ- 
ence between the contractor & tl»e 
employer the written award of the 
architect should be final & conclusive, 
He that such award should be a con- 
dition precedent to legal proceedings 
In re8i>oct of a matter whloii might bo 
tho subject of award : — Held : a valid 
submission to arbn. — Stein v, Otto 
(1917), W. L. D. 2.— S, AF. 

•. Assessment of sums due 

undvr building contract.] — A covenant 
to construct, according to plan supplied 
by the engineer, at specified prices He 
that t<he work should be measured, 
calculated & determined bv tho en- 
gineer whose decision shall be final is 
not a covenant to refer to arbn, but 
to pay prices to be ascertained by tho 
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V* Weyroouth & Meloombe Heglfi Corpn. (1866), 
Har. & Ruth, 67 ; Hood v. N. E. Ry. (1870), 19 W. R. 
266 ; Wadsworth v. Smith (1871), L. R. 6 Q, B. 332 ; 
Larivlere v. Morgan (1872), 7 Ch. App. 564, n. Montd* 
RubboU V . Sa Da Baiideira (1862), 13 0. B. N. S. 149 ; 
Stadhard V. Lee (1863), 3 B. & S. 364 ; Cooke t;. Cooke (1867), 
L. R. 4 Eq. 77 ; Edwards v. Aborayron Mutual Ship 
lueco. Soo. (1876), 1 Q. B. D. 563 ; Hart v. Hart. (1881), 18 
Ch. D. 670 ; Botterlll e. Ware Grdiis. (1886), 2 T. L. R. 
621. 

887. Provisions against impeaching find- 

ings of arbitrator — Whether against pubiic policy.] 

— clause in a building contract providing that 
the valuations, certificate.s, orders, & awards of the 
arbitrator appointed thereunder should bo final 
& binding, & should not be set aside for any 
pretence, charge, suggestion, or insinuation of 
fraud, collusion, or confederacy : — Held : not 
obnoxiou.s to public policy, for, in the absence of 
fraud on the part of the parties to the contract, it 
was competent to them to agree not to raise any 
question of fraud in the arbitrator. — TuLidfl v. 
Jacson, [18021 2 Ch. 441 ; 61 L. J. Ch. 056 ; 07 
L. T. 340 ; 41 W. K. 11 ; 8 T. L. H. 091 ; 30 
Sol. Jo. 040. 

Anruttatium : — Mentd. Foflter & DIcksce v. HaHtinefB Corpn. 
(1903), 87 L. T. 736 ; J^oarson v. Dublin Corpij.. 11907] 
A. C. 351. 

388. Award whilst action pending invalid — No 
application for stay.] — By a clause in a contract 
between pltfs. & defts., a municipal corpn., for 
tiie execution by the former of certain sewerage 
works, it was provided that, in case of any dispute, 
doubt, or difference arising or iiapi^ening touching 
or concerning tlie works, or relating to (luantities, 
qualities, description, or manner of work done, 
execut-ed, or to bo done & executed by the con- 
tractors, or in any wise whatever relating to the 
interests of the corpn. or of th(‘ contractors, such 
doubts, dispuUjs, or dilhu'ences should fiom time 
fo time be referred lo settled & decided by 
defts.’ engineer, who should be competent to enter 
upon the subject-matter of such doubts, disputes, 
or differencjes with or without formal reference or 
notice to the? parties to the contract or either of 
them, who should judge, decide, order & 
det^'rmino thereon. Pltfs. brought an action 
against defts. for sums which they alleged to have 
become due to them from defts. under the contract, 
& for damages for wrongful termination of the 
contract by defts. Defts. did not apply for a stay 
of proceedings in the action under Arbn. Act, 1 889 
(c. 49), s. 4. Hubsequently to the commencement 


of the aotion, defts.' ©Bgineer, under the before- 
mentioned clause, without^'^^^8 notice to the 
parties, & without the knowWiiSg® 
pltfs., made an award purportinSk ^ decide tl^ 
matters which were the subject of lit® action, & 
defts. pleaded his award in bar to pltife^ claim in 
the action ; — Held : it was not competeni 
engineer to determine the mattei*s in 


pending the action, & his award was no bar to pltfs? 
claim in the action. — D oleman & Sons v. Ossett 


Corpn., [1912] 3 K. B. 257 ; 81 L. J. K. B. 1092 ; 
107 L. T. 581 ; 70 J. P. 457 ; 10 L. G. R. 915, C. A. 


Sect. 2.--WHAT DISPUTES WITHIN. 

See, also, Arbitration, Vol. IJ., pp. 478, 479 ; 
Nos. 1229, 1230. 

389. Disputes in relation to contract — ^Extras.] — 

By a contract for the building of a borough gaol, 
it was provided that, if any dispute or difference 
should arise with the contractors in any way 
relating t-o the contract, or if any question should 
arise between any of the several contractors 
relating lo the proposed building, such dispute, 
difference, or question, should be settled by the 
architt^ct, whose decision thereon should be 
absolute Sc final : — Held : this condition applied 
only to disputes as to the mode of carrying on the 
several works, Sc not to differences between the 
contractoi*s & the corpn. as to tlieir claim for 
extras.— Pashby v. Birmingham Oorpn. (1850), 
18 O. B. 2 ; 139 E. R. 12(J2. 

390. .] — ^By a building contract it was 

provided that no extra work should bo paid for 
unless the contract^ors should produce special 
Sc positive written instructions for it, signed by 
the engineer. Sc coimt^ei’signcid by the chairman of 
deft. CO, The eiigineer Was to furnish monthly 
certili cates of the value of the work (executed, 
including extra work, Sc the contractors were to bo 
paid 85 per cent, of the amount forthwith, Sc the 
balance at the expiration of tliree calendar months 
after the certificate of the engineer of the satis- 
factory completion of the work should have been 
given, provided that within three months after the 
giving of such certificate the contractors should 
liavo delivered to the engineer a full account of all 
claims which tliey might have upon the co., Sc ho 
should have given a certificate of the correctne.ss 


h. Whrifur arbitration rlaui^c in 
force d' applicable. \ — Doftw. cont rjuittnl 
with i)ltf. for the eiH*ctioii of iMilldiiijErH : 
the affreeinent provided for pro^fens 
paymeiitH, that if default nhould bo 
made after the amount nhould have 
been corliiled pltf. might RUHpend the 
workH ; & that a dispute between the 
pai'tleH as to a matter “ arising in any 
way under or out of this contract, " 
Hhould be ivfemMl to arbn. without 
legal nroceediiigH being first brought. 
Default was made in progress i>ay- 
monts : — Held : the reference to arbn. 
waa not a condition pi*ecodont to pltf.’s 
right to sue for the amount of a 
cortlflod progress payment. — B kll i>. 
Kkksinu (1888), 7 N. Z. L. R. 1.55.— 
N.Z. 

k. Stay of proceedings — Temdna- 
lion of arbUralor's authority,] — When 
the arclilteet. has given his certificate, 
the ct. will not stay proceedings in a 
BUlt by the contractor to charge the 
separate estato of a married woman 
with the amount corfifleil to bo duo, 
for the purpose of the matter in dis- 
pute being refen’od to arbn., although 
the employer discharged the architect 
before tho date of his certlilcate. — 
Murray v. Cohen (1888), 9 N. 8. W. 
Kq. 124.— AUS. 


l . Variation of contract — 

Kxtensi^m of time for complct\on~Von- 
tract determined by cmplotfcr.] — A coii- 
t ra«*-t provided that any doubt, dispute, 
or dftTei*ence arising or happening 
tonching or concerning tho works ... or 
f.h(j meaning or intention of tho con- 
tract or of the specilical.ions or con- 
dltJons or any other part thereof should 
be n^fcrivd to & decided by the en- 
gineer, The employer extended tho 
time for completion; hut, before tho 
now date, purported to deteimlno tho 
e< III tract in pursuance of conditions in 
that behalf. An action was brought 
by the contractor claiming damages 
for brooch of contract, for wrongful 
piovcntion of duo & complete per- 
xormaiioc & for wrongful determination 
of tho contract done ; — Held : tho 
action sliould not be stayed. — Burton 
V. Baiunsdale (Shire) (President) 
(1908), 7 O. L. R. 76.— -AUS, 

m. Hestraint of arbitration by in^ 
jupetion — Dispute not uHthin statutory 
pmvera — Municipal Drainage Act, 
1897. J — Moore v, Marc^h (1909), 14 
O. W. R. 1066, 1194.— CAN. 

n. Requisites of valid aumrd — 
W hether wiUun submission, 1 — 1 *ltf . 
built a house for doft. under a contract 


which provided t.hat all disputes arising 
thoiv.out should he i*oferrod to arbn., 
except as te mattei's which, under 
certain clauses, woi’o left i.o the dis- 
cretion of the architect during the 
progress of the work. B. was ap- 
pointed solo arbitrator to decide on 
all disputes 5: make a dual award as to 
the amount due. The award was of a 
sum “ in final settloment of all matters 
relating to tho contract *’ : — Held : l.he 
I'oforence & award were not too wide 
although in terms Including disputes 
expressly excluded fi-om arhn,— Cox 
V, JoHNBON (1914), 14 8. It, N. 8. W, 
240.— AUS. 

o. Setting aside aboard — Award 
bad in pari — Whether award severable,] 
— Re Knowjlskn & Inolis (1860), 
7 U. C. h, J. O, 8. 124.-' -<;AN. 

p. Reference by order of ctmrt-^ 

Confirmat ion of rt jr »rt — Effect — 1 *ractice 
on appeal.] — Poupore v, R., 24 

O. L. T. 163.— CAN. 

PART XV. SECT. 2. 

q. As to meaning of cerntraH <f* 
ejrecuiion of u’orA'.]— It was provided 
that, in tho event of extra work the 
prices to be affixed thereto should be 
“ similar ** to those by which the 
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Sect 2 . — Whai disputes y Y 
of such account. > «<7i thin. Sects, 3 d? 4 . ] 

arising upon aipstsAny disputes or differences 
tract were to^imatter connected with the con- 
decision wu'be referred to the engineer, whose 
certified 4Us to be conclusive. The engineer 
been-^^ior, as extra, work which liad not in fact 
clone at all, & work which, although extra, 
^iad not been done on signed & countersigned 
orders ; — Held : the facts showed that differences 
liad arisen, & the certificate of the engineer was a 
decision upon them within the contract. — Laidlaw 
V, Hastings Pikb Co. (1874), 2 Hudson's B. C. 
4th ed. 13, Ex. Ch. 

Annoialiom Refd. Lapthorne v. St. Aubyn (1885), Cab. & 
Kl. 480 ; JackHon V. R6rafor(l K. I). C. (1000). 73 J. P. 248. 

391. Express exclusion.] — building 

contract provided, by clause 31, that disputes 
liotween the building owner or his architect, & 
the contractor, unless provided for in the fore- 
going clauses,” should be referred to arbn. 
Clause 17 provided that extra work should bo 
ordered in writing, that alterations of the works 
should not invalidate the contract, ” but shall be 
measured & valued & certified for by the arcliitect 
according to the annexed schedule of prices, or 
where same shall not apply, at fair measure & 
value, & the amount thereof added to or deducted 
from the amount due under the contract.” ('ertain 
extras were ordered in writing, but when the 
architect measured them up & valued them, the 
contractor was dissatisfied with his measurement 
& valuation, k sought to liave tlie dispute settled 
hy arbn. i—Held ; this dispute came within the 
exception in clause 31, as being provided for by 
clause n.—Jle Meadows k Kenworthy (1897), 
2 Hudson’s B. C. 4th ed. 205, H. L. 

392. .] — A sewerage contract 

provided that no claim for extras should be allowed 
iinle.ss submitted to the engineers within a given 
time, that the engineers .sliould be sole judges &s to 
the method of caiTying out the works k the 
materials to be used in the construction thereof, 
k that in case of any dispute arising at any time, 
whether during the progress of the woiks or after 
completion, as to certain specified matters not 
including extras, & as to all otlier matters therein 
left to the decision of the (uigineers, their decision 
should be final k binding on all parties to the con- 
tract : — Held : a claim for extras was not within 
the scope of the arbn. clause, k an action by the 
contractor for the amount of the claim ought to 
bo allowed to proceed. — Taydor v. Western 
Vatj^eys (Monmouthshire) Sewerage Board 
(1911), 75 J. P. 409, 0. A. 

393. Power to dispense with written 

orders.] — ^Brodie v, Cardiff Corpn., No. 211 ^ ante. 

Written orders generally, see Part VJ., Sect. 3, 
ante, 

394. Damages for delay In removing 

obstruction from site.] — Pltf. contracted with defts. 
to remove a certain quantity of the bed of the river 
Mersey within a certain time, but in case a tem- 
porary staging erected in the river was not removed 
by defts. in sufficient time to enable pltf. to com- 


plete his contract within the time agreed upon, 
ne was to be entitled to such extension of that time 
as the engineer should deem reasonable. Pltf. 
was to be paid 80 per cent, of the value of the work 
certified by the engineer as having been completed 
each month, & the balance when the work was 
finished, but if any difference ” arose between 
defts. k pltf. ** concerning the work contracted 
for or concerning anything in connection with the 
contract, such difference ” was to be “ referred to 
the engineer, k his decision ” was to be final k 
binding on the defts., k pltf. The work was not 
completed till some time after the date stipulated 
for by the contract, but this pltf. alleged to be due 
to the non-removal of the staging. The engineer 
admitted that pltf. was entitled to compensation 
for the time, thirty-eight days, during which he 
incurred expenses by the delay caused by the non- 
removal of the staging, but the full amount for 
extra work k expenses could not be agreed on 
between him k pltf. After some correspondence 
the engineer certified that the work was finished 
to his satisfaction k pltf. was entitled to £1 ,005 10s., 
which was paid, but pltf. claimed £2,489 13s. lid. 
beyond that amount : — Held : (1) there was an 
imj>lied contract that no unreasonable delay should 
occur in removing the staging, k if pltf. was in fact 
prevented from completing the contract in time by 
reason of any such unreasonable delay lie was 
entitled to damages ; (2) this was not a difference 
concerning a matter in connection with the contract 
such as to make the engineer’s certificato final k 
binding, k in fact there had been no reference to, 
or award by, the engineer. — Lawson v, Wallasey 
Local Board (1883), 48 L. T. 507 ; 47 J. P. 437, 
C. A. ; aff(f, (1882), 11 Q. B. D. 229 ; 52 L. J. Q, B. 
302 ; 47 L. T. 025, D. 0. 

Annotations: — Consd. Porter v. Tottenham IT. C., fl914] 

1 K, B. 663. Menid. C3ty of Dublin Steam I’ackot C.'o, r, 

Jl. (1908), 24 T. L. Jl. 657. 

395. Wrongful withholding of certificate.] 

— A contract for the sale of locomotives provided 
for xiayment of the price upon the certilioate of the 
engineer that the locomotives were in perfect 
working order at C., &, by a subsequent clause, 
that, ” all disputes are to be settled by ” arbn. 
The locomotives were delivered at C., but Hie 
engineer refused to cer(-ify. or to give liis ivasons 
for not certifying. The vendore thereupon pro- 
ceeded under the arbn. clause, the imrchasers 
taking part^ under protest, k an award was given 
in favour of the vendors : — Held : a dispute had 
arisen within the arbn. clause, A", whether the 
arbitrator was right or wrong, os ho had not 
exceeded his jurisdiction, the ct. would enforce the 
award . — Ke HoJiENZOLiJfiRN Act. Ftiit Lo(?o- 
motivbau & City of London Contract' Corpn., 
k Common Law Procedure Act, 1854 (188(1), 54 
L. T. 590 ; 2 T. L. K. 470 ; 2 Hudson’s B. C. 4th ed. 
100, C. A. 

Annotation: — Consd. Re Nott k Cardiff Corpn., 11018] S 

K. B. 14G. 

396. Forfeiture — Exercise of right of.]— 

Foster & Dicksbe v, Hastings Corpn., No. 311, 
ante. 


estimates had been made up, k the 
whole should be “ adjusted by the 
architect, who was appointed sole 
arbiter for decldliiff questions between 
the parties as to the nieaninjf of the 
contract, or as to the execution of the 
work : — Held : an adjustment of a 
claim for extra work did not fall 
within the clause of refcrtuice. — 
Bibrell V. Dundee Gaol Coombs. 
(1859), 21 Dunl. (CJt. of Scpb.) 040.— 
SCOT. 

-• - — 4h^ 


turn oft/ie work .*’] — A contract provided 
that any diflorenoo or dispute arising 
as to several enumerated sorts of 
matters or os to “ any other matter 
or thing in connection with the execu- 
tion of the works should bo referred 
to an arbiter whoso decision should be 
final. The contractor sued the om- 

E loyor for breach of contract in that 
e did not give him possession of the 
groimd on which ho was to work 
within such time as the contract 
specified : — Held : the subject matter 
of the action was not a matter which 


had been referred. — H<7Y v. Board oi 
Land & Works (1805), 2 W. W. k A'B 
188.— AUS. 


f. .] — An arbn. clause re 

f erred all disputes about " the execntloi 
of the work to an arbiter ; — Held : i 
question as to the correctness o 
measurements, according to which th 
balance of the contract price wa 
calculated, mode by the superlntondlni 
engineer was not within the olause,- 
Maodonald V. Malcolm (1855), 1 
Dunl. (Ct, of Sess.) 1033.— SCOT. 
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397. Fraudulent misrepresentations in- 

ducing contract.] — Pltf., a contractor, entered into a 
written contract with defts. for the construction of 
certain sewerage works ; the contract contained a 
clause that ‘‘if at an^^ time any question, dispute 
or difference shall arise between the council or 
their engineer & the contractor upon or in relation 
to or in connection with the contract the matter 
shall bo i*ef erred to & determined by the engineer.*’ 
After he had done certain work under the contract 

E ltf. refused to complete the work, alleging that 
o had been induced to enter into the contract by 
fraudulent misrepresentations made in the specifi- 
cation as to the nature of the subsoil of the ground 
where tlic work was to be done, & he brought an 
action to recover damages for the alleged mis- 
j’opresentations & to have the contract declared 
void, Defts. having taken out a summons imder 
Arbn. Act, 1889 (c. d9), s. 4, to stay the proceedings 
& refer the dispute to arbn. under the arbn. clause 
in the contract : — Held : the dispute was not a 
dispute “ upon or in relation to or in connection 
with the contract ” within the arbn. clause, & defts. 
were not entitled to have the i^roceodings stayed. — 
TMonjio V. Bognor Urban District CouNcn., 
fl91,^)j 3 K. B. 107 ; 84 L. J. K. B. 1091 ; 112 
D. T. 909 ; 79 J. P. 280, C. A. 

398. Matters causing delay & other causes 
beyond builder’s control — Delay due to default of 
owners.] — By a building contract certain mattoi's 
causing delay & “ other cau.ses beyond the con- 
tractor’s control ’* were to bo submitted to the 
board of directors of the owners of the building, 
who wore to “adjudicate thereon & make due 
allowance therefor if necessary, & their decision 
sliall he final “ : — Held : the exclusive jurisdiction 
of the board did not exl-end to delay caused by 
intci4erenco by the building owners or their 
architects with the conduct of the works, by default 
in not giving tlio conf.raetors possession of the 
premises, in not providing plans drawings in 
due lime. — AVKiiRs r. Akmy & Navy Co-operative 
Society, Ltd. (1902), 80 L. T. 764. 


►Sect. 3. —DIFFERENCE BETWEEN ARBITRATION 

AND CERTIFYING. 

See Aubitration, Vol. II., pp. 319-322, 429, 
Nos. 51-71, 793, 794. 


Sect. 4.— DISQUAUHCATION OF ARBITRATOR. 

399. Arbitrator agent of one party — Personal 
interest of engineer or architect — Secret agreement 
with employer limiting cost.] — ^An architect entered 


into an undertaking ^ employer that a 

house should bo erected not exceeding 

£15,000, including [Nponumssion & all 

expenses, & engaged the services oi^ ^'J^Jder who, 
without being informed of the und 0 rlj£||^*^.» gave 
an estimate based on quantities givei^^i*^ by 
the architect, & entered into a contract mUJ^hc 
employer for the completion of the work fronoMje 
architect’s plans, & imder his superintendence, fo? 
£13,090, with power for the architect to order extm 
works, & with a clause providing that all questions 
between the parties under the contract should be 
settled by the award of the architect. On a suit 
by the builder claiming to be entitled to be paid by 
the employer for all quantities executed by him 
beyond those included m his estimate, & for extra 
works : — Held : (1) the architect was t he agent of 
the employer ; (2) his undertaking having been 
concealed from the builder, the arbn. clause in the 
contract could not be enforced ; (3) pltf. was 

entitled to an account of what was due to him for 
any works executed by him under tlio architect’s 
direction not included in the contract, & for any 
works so executed under the contract the price for 
which was not therein included, & for any variations 
made under the arcliitcct’s direction of works 
included in the contract. — K imberley v. Dick 
( 1871), L. R. 13 Eq. 1 ; 41 L. J. Ch. 38 ; 25 L. T. 
470 ; 20 W. R. 49. 

Annotations: — Refd. Larlviore v. Morgan (1872), 2fi L. T. 

339 ; Sharpe v. San Paulo Hy. (1872), 8 Ch. App. 605, n. ; 

Ainosu. Herne Bay l^avilion Pronienado & Pier Co. (1886), 

54 L. T. 264. Mentd. I’anatna & South Paoitlo Telegraph 

Co. V, India Rubber, Gutta I»ercha, &; Telcgi*aph Works Co. 

(1875), 10 Ch. App. 520, n. 

400. Expressions of opinion on matters In 

dispute — Matters- in dispute caused by arbitrator — 
Arbitrator disqualified.] — H ughes v. Liverpool 
O oRPN. (1800), cited in Annual Practice for 1892 
at p. 104. 

Sec, aUo, Arbitration, Vol. II., pp. 309, 370, 
379, 380, 392, 393, 400, 549 ; Nos. 300-307, 424, 
425, 517, 518, 580, 1810. 

401. Arbitrator acting unfairly — Or with parti- 
ality .J — Wlicre by contract tlie award of the arcJii- 
tect IS final, & is fairly & impartially made, a ct. 
of equity will not relieve against it, however severe 
it may be in its ellects ; but, wliere the arbitrator 
is found guilty of unfairness or partiality, such ct. 
^411 relieve against liis award. — O hmes v, Beauel 
( 1800), 2 Do O. E. & J. 333 ; 30 L. J. Ch. 1 ; 3 
L. T. 344 ; 6 Jur. N. S. 1103 ; 9 W. R. 25 ; 45 
E. R. 049, L. O. 

Annotations : — Mentd. Kx p. Wyld (1860), 2 Do G. F. & J, 

642 ; Barnop v. Richards (1902), 71 L. J. K. B. 341. 

See, generally. Arbitration, Vol. II., pp. 547- 
551. 


t. “ In case of dispute regarding 
additional work/* etc, — Clause in ex- 
haustive terms.] — Pui’suer In a potitory 
action ot)niracfcd to build a railway 
lino for dofondors. The contract oou- 
ttiined an arbn. clause of groat width 
provhllug for arbu. in coho of dispute 
rrgardiriK cost of afldltional work or 
altomtion, or extension of time, or any 
matter arising out of or In connection 
with the contract w'hothor during 
execution of the work, or after its com- 
pletion. The work was to bo oom- 

{ doted in Mar. 1901, &; w'os completed 
n 1906. Pursuer alleged that the 
work done was entirely dllTereiit from 
the w’ork contfivetod for & that certain 
fuel ii tics which weni a condition pre- 
oodeiit of his consent t.o the bai'galn 
had not been given him, & he was 
entitljd to bo paid on a quantum 
meruit : — Held : averments of pursuer 
were irrelevant, & action dismfsscd. — 
SMKI.UII: V. CAtKDomAN Ry. tk>. 
(1910), 53 Bo. L. R, 330.^COT. 

J. — ^VOL. VII. 


PART XV. SECT. 4. 

a. Interested party — Engineer,] — 
1’bo rule that a contractor is bound by 
a condition making the employer’s 
engineer the arbiter of all disputes 
ai’ising under it, «loes not extend to a 
case whore the named engineer, W'hilo 
in fact the engineer of the employer, 
is described In the contract os, & is 
supposed by the contractor to bo, the 
engineer of a third person. — G ood v. 
Tokonto Haaiilton & Buffaix> Ry. 
Co. (1899), 30 S. C. 11. 114.— CAN. 

b. A contract pro- 

vided that all works should be done to 
the engineer’s satlsf action ; that he 
was to Ihj the soltj judge of the Avork 

mat-orlols, in respect both to quantity 
&. quality ; He that his decision on all 
questions In dispute was to ho con- 
sidered final & binding on all parties. 
After the work had been done, pltfs. 
claimed a largo sum for extra work, 
with which claim the ongiuccr had 


dealt : — Held : the enginwr w'ns not 
an Impartial or iudiRoi-ent (ii'l)itralor, 
& pltfs. Avcrc entitJod to recover for 
extra work. — Buknnan & Hoj.ijncj- 
WOUTH V. HAMIl/rON CITY (1917). 39 
O. L. R. 367 ; 37 D. L. It, 114. —CAN. 

c. .1 — The arbn. clause 

rovidod that the arbiter should not 
o disiiualified from acting by being 

or becoming consulting engineer t-o 
the employer : — Jleld : not barred 
from acting os arbiter because ho had 
i-evlsed the specitlcatiens & schedules 
upon which the works which fonned 
the subject of the arbn. W'ere per- 
formed.— A PAMS V. Gukat North of 
S iHiTLANT) Ry. Co. (1889), 26 8c. L. U. 
765.- SCOT. 

d. Architect — Examination as 

witness.] — The question whether an 
aivhilert’s refusal to issue certifioates 
is justified being material, It would be 
Jniprojier to allow the matter to be 
decided by the uivhitect, whoso cross* 

FF 
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bNTBACTS, Engineers and Architects. 


^rart XVI. — Architects and Engineers. 


Sect. l^r^'EMPLOYMENT AND AUTHORITY. 

402. f'^tborUy as agent of building owner — 
RMl/Uent engineer — Approval not equivalent to 
♦raat ol ** principal engineer.’*] — A railway co., 
having constructed a tunnel, proceeded to dispose 
of the ground under which the tunnel ran, & con- 
tracted on June 5 to sell a portion to B., subject to 
the condition that he was to ci^ect no buildings nor 
make any excavations, etc., but according to a 
specification approved in writing by the pnncipal 
engineer. B. entered immediately, & sent in plans 
in Aug. to the resident engineer, for the approval 
of the principal engineer. The resident engineer 
never submitted them to the principal, but told B. 
verbally that he might proceed. B. thereupon 
proceeded till Oct. 6, when the conveyance was 
completed, & the co.*s solr., finding him carrying 
on building operations, asked if he had the approval 
in writing of the principal engineer, &; told liim he 
must procure it. The principal engineer then for 
tlie first time saw the plans of the proposed build- 
ings, & immediately condemned them as dangerous 
to the tunnel, & also dangerous to the proposed 
houses. B. insisting on proceeding, tlie co. caused 
an information to be filed to restrain him, on the 
ground of danger to the public. The fact of danger 
to the public by the continuation of B.’s plans 
was fully made out : — Held : the api^roval of the 
co.*s resident engineer was not binding on the co. — 
A.-G. v» Briggs, A.-O. r. Birmingham & Oxford 
Junction By, Co. (1855), 1 Jur. N. 8. 1084. 

403. Not mere servant or agent of 

employer.] — A resident engineer was appointed to 
superintend the execution in Brazil of a works 
contract : — Held : he was not a mere servant or 
agent of the employers, but in an independent 
position, & the employers were not liable for any 
damage or delay caused to the contractor by an 
honest error made by him in the exercise of his 
duties, without any interference on the part of the 
employers. — He I)E Morgan, Snell, & Co., & Ttio 
Be Janeiro FlourMills & (iuANARiEs, Ltd.(1892), 
8 T. L. K. 292 ; 2 Hudson’s B. C., 4th ed., 185, 
C. A. 


404. To order more expensive process than 
that contracted for — ^Knowledge of employer.]- 

Walus V, Kobinson, No. 198, ante, 

405 . To order work outside contract.] — 

Kimberley v, Dick, No. 177, ante, 

406. To waive conditions.] — ^Wbere a con- 

tract for work to bo done for a co. specified that 
written directions should be given, for the work so to 
bo done by the contractor, by the engineer of the 
co. : — Held : it was not sufficient, to support a 
claim for such work done wii.liout the written 
authority of the engineer, that the engineer subse- 
quently gi*anted a certificate that such work had 
been done by virtue of the contract. 

The engineer was not the agent of the co. for 
the purpose of dispensing mth a provision in the 
deed which might bo of vital importance to the 
interests of the co. (Wioram, V.O.). — Nixon v, 
Tapp Vale Ky. Co. (1849), 7 Hai*c, 180; 12 

L. T. O. 8. 347 ; 08 K. Ji, 55. 

Annotation: — Hentd. Padwick r. Ilurst (1851), 18 Beav. 

575. 

407. .] — Sharpe v, San Paulo Ky. 

Co., No. 194, ante. 

Written orders for extras, generally, sec Part VI., 
Sect. 3, a7iic, 

408. To contract against delay In removing 

obstruction to site.] — Plif. contracted with defis. 
to remove a certain quantity of the bed of the river 
Mersey within a certain time, but in case a tem- 

orary staging erected in the river was not removed 
y dofts. in sufficient time to enable pltf. to com- 
plete his contract within the time agreed upon, 
he was to be entitled to such extension of that 
time as the engineer should deem reasonable ; 
& if any “ difference ” arose between didt.s. & 
pltf. “ concerning the work contracted for or 
concerning anything in connection with the con- 
tract, such difference ” was to be “ rofejTed to tlie 
engineer, & his decision ” was to be final tV binding, 
on defis, & pltf. The work was not comi^Ieted 
till some time after the date stipulated for by the 
contract, but tfiis pltl. alleged to be due to the 
non -removal of the staging. The en gineer admitted 


oxamlnation would be esficntlal. — 
Ho To Sano (IradlDi; as Ho Kin 
Tuck) v. Ohak Hok Tino (1918), 13 
Hong Kong L. 11. 45. — ^HONG KONG. 

PART XVI. SECT. 1. 

e. Appointment — Who may he 
appohite'd— IJ(rto made .] — Wlillo it may 
s(iom undesirable to do so, there is no 
legal objection to the Govt, or a public 
body appointing its own ofliccr as its 
engUioer under a building contract. 
Such an appointment, unless otherwise 
speciflod, can take place by acts & 
conduct & mutual recognition by the 
parties. — B otuwkllu. Union Oovkun- 
MENT (Minister of Lands) (1917), 
App. D. 262.— S. AF. 

f. Bu corporaiion — Under 

seal.] — Sydnev Municipal Council v. 
McBkath (1881), 2 N. 8. W. L. 11. 
142.— AUS. 

further. Sect. 3, sub -sect. 1, post, 

g. THftpuied retainer.] — 

Barber u. Boyal Iaian & Savinus 
Co. (1912), 23 O. W. It. 31 ; 4 0. W. N. 
01 5 D. L. It. 885.— CAN. 

h. Avihority as agent of bnilding 
otvner — To decide details of construc- 
tion .] — Tenements wore erected under 
the Biipervision of applts.* architect, 
who during the courso of erection 


sanctioned certain dcviat-Ious from tlie 
details sot out in t-lie estimate. The 
tenomonts wci*o sntistaiitial, of good 
w’orkmunsliip & good matA)rial, but 
certain lybats used in the building wcic 
not of the size proscribed & fixed by 
the contract. The size of the rj’bats 
was given In the schedule, but the 
])lans did not in any way show it. 
The Hchedulc contained a condition 
tJiat the whoh? malarials & workman- 
ship were to ho of the best, description 
& completed in accordance with the 
drawing : — field : tho stipulations os 
to the dimensions of tho rybats were 
not contractual ; that tho measure- 
ments were Inserted as a basis for 
pricing & not as a contractual obliga- 
tion as to exact size ; tho exact 
measurements & arrangement of tho 
rybats was a matter of construction 
over which tho arcThltect had control ; 
& it was within the authority of the 
architect to give direc^tlons ns to con- 
struction In accordance with l,he con- 
tract plans. — Forrest -i?. Hi’ottisii 
(JouNTY Investment Co., JjTd. (1915), 
63 Sc. L. B. 7, H, L.— SCOT. 

4f06i. To waive .] — Certain work 

done by a contractor was not according 
to contract but was ticceptod by the 
architects : — Held : their acceptance 
bound the employer subject to any 
claim ho might liavo against them for 


nogligeiico in ac’cejiting it. — M ii.ls v. 
Small (1908), 11 0. W. U. 1011.— 

CAN. 

406 ii. Defective workman- 

ship.] — Held : a clause giving engiiicm's 
power to omit portions of tho work 
conti’acted tor & to make ilio conse- 
quent deductions did not authorise tho 
acceptance of defective workmanship, 
even subject to deduction. — M kurjam 
V. i^UBi.Tu 1\\UKS Board of Portaoe 
LA Prairie, II012J 20 VV. L. B. 603 ; 
1 W. W. 11, 1082 ; 2 D. L. It, 702.— 
CAN. 

406 iii. Acceptance 

deferred for specified, period.] — A clause 
in a contract declared tbo works con- 
tracted for would not bo accepted l>y 
the engineer, In tho name of the 
corpn., until one year after they 
should have been in operation ; — 
Held : the clause did not mean that 
the corpn. should l»e lri*evocably 
bound by his acceptance. In any 
event, tlio corpn. could not bo held to 
an acceptance by the engineer of work 
which was defective, unhuishod & not 
according to plan & spoeitlcatious. — 
Drummondvilijc V . Simoneau (1912), 
Q. 11. 23 K, B. 392.— CAN. 

It. gco aufhorise deviations,] 

--If eld : while cngiiieers were iilaocd 
in charge of the coustruction of work 
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that pltf. was entitled to compensation for the 
time, thirty-eight days, during which he incurred 
expenses by the delay caused by the non-removal 
of the staging, but the full amoimt for extra work 
& expenses could not be agreed on between him & 
pltf. After some correspondence the engineer 
certified that the work was finished to his satis- 
faction, & pltf. was entitled to £1,065 10«. which 
was paid ; but pltf. claimed £2,489 13^. lid. beyond 
that amount : — Held : the engineer had no 
authority to make an express contract on behalf 
of defts. that no unreasonable delay should occur 
in removing the staging. — ^Lawson v. Waltasey 
Local Board (1882), 11 Q. B. D. 229 ; 52 L. J. Q. B. 
802 ; 47 L. T. 625, D. O. ; affd. (1883), 48 L. T. 
507, 0. A. 

Annotations : — Mentd. City of Dublin Steam Packet Co. 

R. (1908), 24 T. L. R. 657 ; Porter v. Tottoiihum U. C., 

11914] 1 K. B. 663. 

Implied stipulations as to site, ace Part IT., 
Sect. 2, sub-sect. 2, A , ante, 

409. To pledge credit of building owner — 

& of contractor.] — Semhlc : neither an architect’s 
order nor certificate per ae binds a builder, even if 
he uses the goods on the building, to pay for them, 
since the architect has no authority to pledge the 
contractor’s credit as he has that of the building 
owner. — Ramsden & Carr v. Chessttm &. Sons & 
Ward (1913), 110 L. T. 274 ; 78 J. P. 49; 30 
T. L. R. 68 ; 58 Sol. Jo. 66, H. L. 

410. Duration of employment — Right of em- 
ployer to refuse permission to carry out works — 
On payment In full of sum stipulated.] — On a con- 
tract by a board of health to employ pltf., an 
engineer, about certain works, & pay him £500, 
during two years, lie undertaking to do his best 
to complete the works within that period : — Held : 
they were not liable for refusing to allow him to 
carry on the works beyond that time, even though 
the delay was caused by their fault or default, 
they paying him the whole £500,— Rutledoe v. 
Farnham Lo(al Board op Uealth (1801), 2 
F. & F. 406, N. P. 

Reference to principal engineer of 
company — Amalgamation of companies — Engineer 
retaining control.] — A contract between the W. 
ry. CO. & certain contractors for works upon the 
line contained a stipulation that any dilTcrence 
arising thereon should be referred to T., “ if & so 




, T. 1 J L- be the co.’s principal 

long aa he should contmuS^ f the contract the 
engineer.’* After the makii"^* 

W. ry. CO. became merged in «- Parliament, 
the N. B. ry. co., imder an amnlffa- 

which provided that, notwithstandin^^ai;...! Aot of 
mation, & the partial repeal of the spe^' 
the W. ry. co., ail contracts should bo _ 
with & enforced as if such repeal had hot tal 
place, the N. B. ry. co. being in all respects wit! 
reference to such matters substituted for the 
W. ry. CO. : — Held : T., who still continued to bo 
the engineer of the W. portion of the railway, but 
was not the “ principal engineer ” of the amalg^'* 
mated co., was the proper referee in cases of dis- 
putes arising out of the above contract. — lie 
Wansbeck Ry. Co. & Trowsdale (1866), L. R. 1 
C. P. 269 ; 12 Jur. N. S. 740. 

412. Reference to engineer for time 

being ** — New engineer.] — By the general con- 
ditions of a contract, disputes were to be referred 
to the engineer for the time being of the co. A 
dispute was so referred, but after the iirst day’s 
hearing, C., the arbitrator, declined to proceed 
with Die arbn., on the ground that he had resigned 
his post as engineer to the co., & was shortly to 
relinquish his duties. The contractor gave the 
co. notice to appoint an arbitrator under Arbn. 
Act, 1889 (c. 49), s. 5. The co. declined to do so, 
contending that the new engineer was the proper 
arbitrator, ho being the engineer for the time 
being : — Held : the power of the ct. to appoint a 
fresh arbitrator arose at the moment when C. 
declined to act, & the co. was not entitled to a stay 
& reference to the new engineer. — Strachan v. 
Cambrian Rys. (1905), 2 Hudson’s B. C., 4th ed., 
374, C. A. 


Sect. 2.— DUTIES AND LIABILITIES. 

Sub-sect. 1. — To their Employers. 

A, In General. 

413. Skill & care — Novel Invention — Used at 
employer’s Instance.] — Pltf. employed deft., an 
architect, to prepare plans for & superintend the 
erection of model lodging-houses after the latest 
improvements, & pltf. further instructed deft, to 
put in a new patent concrete roofing, which cost 


which they had designed, they had no 
authority to depart from the dcsigiiB. 

MkRRIAM V. PUBLin l^ARKS BoARl) 

ov Portage la IMiairik (1912), 20 
W. h. R. 603; 1 W. W. R. 1082 ; 
2 D. L. R. 702.— CAN. 

l. .] — CircuiiistancoH in 

whicli : — Held : the change in ado in 
the lino of a Howor was within Iho 

»owcr of the engineer under the ceii- 
racl, & the contract had not hoon 
abrogated or changed. — Brennan & 
Hollingwortu V. Hamilton City 
(1917), 39 O. L. 11. 367 ; 37 D. L. II. 
144.--CAN. 

m. .] — Where a builder 

contracts to do woi k according to plans 
&. spocihoations, Sc the spcoilicatiou 
bears that the work is to bo done to 
the satisfaction of the architect in 
every respect, the arcliitoct is not 
eutiUed to sanction deviations from 
the plans. — Ramsay v. Brand (J898), 
26 R. (Ct, of Sess.) 1212.— SCOT. 

n. .] — ^A. having con- 
tracted with B. to use cement moitar 
in building the walls of a house which 
ho Vi^as erecting for B, ; — Held: B.'s 
atohltooi hod not authority, without 
B.’s oouBout, to sanction the use of 
milled limo instead of onmont mortar. 
—Steel v. Young, [10071 S. C. 300.— 
SOOT. 


o. To bind Crown — To 

inspect material at jtarticular place ,] — 
Under a contract to build a bridge for 
Govt., the timber required being only 
obtainable In C., the Govt, engineer 
agreed that it should bo inspoctod 
t here ; no term of the contiTict could 
bo altered so us to bind the Crown 
unloBs sancUonod by order In Council : 
— Held : the Govt, was not bound. — 
Mayes v. R. (1894), 23 S. C. R. 454.— 
CAN. 

p. To agree to nssigmnetU of 

{ lart of price.] — ^An architect sent a 
et.ter to C., a builder’s merchant, 
stating that he had received & accepted 
an onler from A., the builder, on him 
in C.’s favour, & undertaking otherwise 
to pay C. the amomit of £200 out of 
the moneys otherwise to become 
payable to A. imdor the contract : — 
Held: (1) the architect had no 

authority express or implied to 
accept ilie order ; (2) by the custom 
of the building trade an architect has 
not by viituo of his employment, 
authority to accept on behalf of his 
employer orders given by a contractor 
to merchants for materials supplied for 
the work. — Hyne & Sonh v, Podosky, 
Lennon (Claimant) v, Hyne & Sons, 
[1905] S. It. Q. 147.— AUS. 

q. — To dismiss contractor .] — 


Held : the architect had power under 
the contract to dismiss the contractor 
if the work did not proceed os quickly 
as Jio might deem right. — S mith v. 
Glinks (1907), 5 W. L. It. 266.— CAN. 

410 i. Duration of emploumctd — 
Jiight of employer to diseJiarge .] — Under 
the terms of an ordinary building coii- 
l-imd., the employer is not at libert y to 
discharge the architect & substitute 
another in his place. — M urray v. 
Cohen (1888), 9 N. S. W. Eq. 121.— 
AUS. 

r. Wheiber co)Uraut ronf inning 

contract .] — Hickf.y v. Brow'NE (1842), 
4 I. L. It. 277.— IR. 


PART XVI. SECT. 2, SUB-SECT. 1.— A. 

418 i. Skill <£• care .] — ^An architect 
as between himself & his employer is 
answerable for either negligence or 
unskilfuliioss in the performance of hts 
duty as aichilect. — Badglky v. Dk^k- 
SON (1886), 13 A. H. 494.— CAN. 

413 ii. Question of fact for court 

or jury .] — ^Aii architect Is bound to 
exercise reasonable care, skill. Sc 
diligeiieo in preparation of plans Sc 
supervision of work entrusted to him, 
Sc whether ho has failed or not in the 
0X01*0180 of those qualities, is a question 
of fact for tho ct. or jury. — H usbell v . 

F F 2 
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Engineers and Architects. 


Svb-sect. 1, A,, 


Scot* 2.- — Duties a fid 

C., D^ 

hftvl slate roof would 

in 33^Se concrete roof proved a failure, 

had to be removed & replaced, & 
Pl • the architect for negligence : — Held : 

failure in an ordinary building was evidence 
w^-Twant of competent skill, if out of ordinary course 
an arcliitect was employed in some novel thing in 
which ho had not expoiience, failure was consistent 
with skill. — Turner v. Garland &* Christopher 
(1853), 2 Hudson’s B. C., 4th ed., 1. 

Arbitration.] — Bee No, 411, &, generally ^ cases in 
Part XV., ante* 


B* Examination of SiiCy Foundations, etc* 

414. Duty to ascertain nature of soil.] — If an 
engineer is employed by a committee for erecting 
a bridge & forming a road to it to make an estimate 
of the exj^ense of the works, he is bound to ascertain 
for himself, by experiments, the nature of the soil, 
although a person previously employed by such 
committee, having made the experiments, gives 
him, by their desire, information of the residt. — 
Moneypenny V. Hartland (1826), 2 C. & P. 378, 
N. P. 

Annotation :‘-'Uentd* Wood v. Argyll (1844), 6 Man. & 0. 

See, also, cases in Sect. 3, sub-sect. 3, post* 

415. Duty to measure site — ^Plans defective by 
reason of negiect to measure.] — Pltfs. employed 
deft, to prepare plans for a building to be erected 
on a site belonging to them. Deft, neglected to 
measure the site, & acting on information which 
was unauthorised by pltfs., prepared plans on the 
assumption that the site was smaller than it was 
in fact. Pltfs., having paid deft, for the plans, 


wore unable to raise funds to build on the site, & 
ultimately parted with it, & then discovered the 
error in the plans. In an action to recover the 
money paid for the plans on the grounds of a total 
failure of consideration, or, in the alternative, for 
damages for negligence : — Held : there had not 
been a total failure of consideration, but as deft, 
had been negligent pltfs. were entitled to damages, 
although, as they had sustained no los^ from his 
negligence, those damages would be only nominal. 
— Columbus Co. v, Clowes, [1903] 1 K. B. 244 ; 
72 L. J. K. B. 330 ; 51 W. E. 366, 

C* Plans, Specifications, etc* 

416. Plans Sc documents — Property in employer 
— Custom of architects to retain — Where work not 
proceeded with.] — Pltf. was an architect who hod 
been employed by deft, to prepare plans & get 
tenders for a vicarage. Tlie payment was to bo 
5 per cent, on money expended if the vicarage was 
completed ; if tenders were obtained & work not 
commenced, 3 per cent, on the estimated cost ; if 
no invitations for tenders issued, 2i per cent. The 
plans were prepared, but deft, then changed his 
mind &> declined to proceed, & wrote to pltf. 
offering to pay, & asking for the plans. Pltf. 
declined to give up the plans, but sued for payment 
Sc set up a custom among architects to retain 
their plans if the work was not proceeded with : — 
Held : such custom, even if proved, would be 
unreasonable, Sc deft, need not pay for the plans 
unless he got them. — Eddy v. M’Gowan (1870), 
2 Hudson’s B. C., 4th ed., 9. 

Awiotation : — •Apld. Gibbon r. Pease, [1906] 1 K. B. 810. 

417 , After completion of work.] 

— An architect was ernplo^jed by a building owner 
to carry out alterations in certain houses. Ho 


McKkuchar (1905), 1 W. L. 11. 138. 

CAN. 

8. Sun^ev .] — A surveyor in 

niakinp: a survey is under no statutory 
obligation to perform the duty, but 
midertakcs it as a matter of contract 
& is only liable for want of reasonable 
skill or gross ncgligcnoe. — Stafford 
Township v. Bell (1881), C A. 11. 273, 
—CAN. 

t. AareernenJt not nndfr seal 

— Aorcemeni exemUd.] — Pltfs., a corpn., 
agreed to employ M. as their ambitect 
by an agreement not under seal ; the 
agreomont had boon executed & was 
within the scope of thcK'-oipn.’s autho- 
rity : — }fvld : pltfs. could sue M. 
for negligence. — Svdney Municipal 
( k)UNCiL V, McBeath (1881), 2 

N. S. W. L. 11. 142.— AUS. 

a. Kmvloycd hy hath oumer d: 
contractor — Discharyr of owner.] — Taur- 
LAND V. Rodier (1866), 16 L. C. 11. 

473.— CAN. 

b. Unfavourable report on super' 
visor— Whether 2 irivileaed.] — Oi.dhaai & 
CX)X V. Bubhby (1914), 16 W. A. L. It. 
64.— AUS. 

See* further, Libel & Siandeb. 

0 . Ttight to delegate.] — The engineer 
has the right to delegate to qualified 
assistants matters of detail such as 
taking levels, preparation of plans, but 
not any requiring the exercise of 
judicial discretion. — Moork v. March 
(1909), 13 O. W. K. 692.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 1.— B. 

414' 1. Duty to ascertain nature of soil.] 
— The failure of an engineer to make 
tests of the bt«uing capacity of the 
soil on which a building Is to bo erected 
does not necessarily constitute negli- 
gence, csiwciolly if ho be familiar with 
the character of the soil in question. — 
Lea V * Medicine Hat CIitv, [1917] 


3 W. W, It. 467 ; 37 P. L. U. 1,- 

CAN. 

PART XVI. SECT. 2, SUB-SECT. 1.— C. 

d. Plans documerUa — Puiy to 

communicate .] — An engineer hired by 
a conm. to supervise the construction 
of certain works, in consideration of a 

S ercontugo to be levied on the cost, 
003 not violate his agreement by 
refusing to give commimicatlon of the 
plans & specifications propare<l by him- 
self. — A ddie V. Thetford Minks 
(1910), Q. It. 39 S. C. 412.— CAN. 

416 i. l^opertu in employer — 

Jdcniified by parties — Not forming part 
of the contract .) — MoFFAvr v, 8(’UTT 
(1863), 8 L. C. J. 310.— CAN. 

416 ii. Plans paid for hy 

employer .] — Wliei’c an archiinct has 
been employed & paid for the prepara- 
tion of preliminary plans, the owner- 
ship in the plans belongs to the 
employer. — G romiton v. Ui'Ton, [1903J 
24 N. L. It. 500.— S. AF, 

416 iii. In the 

absence of a special stipulation to the 
contrary, plans prepared by an archi- 
tect & paid for by the employer become 
the propcity of the employer. — D ock 
V. Winder (1893), 7 E. D. C. 112.— 
S. AF. 

e. Preparation of — Degree of 

perfection.] — where an architect is 
cmifioyed to prepare plans & spociflea- 
tions for, & to superintend the work of 
restoration of an old building partly 
destroyed by fire, microscopical perfec- 
tion of tho architect’s work is not 
required. — M eredith v* Maofaklane 
(1915), U O. W. N. 100.— CAN. 

<f’ fare.] 

McDonald David (1863), 

L. C. It. 31 ; 8 L. C, J. 44.— CAN. 

g. Plan entailing 

rights of light over adfoining property of 


oterwr.] — Tho architect employed hy a 
landowner to design & superintend 
tho construction of a house on a 
vacant site not subdivided Into building 
lots for sole, incurs no liability from 
the fact that an oblique view is given 
through a window in the house designed 
by him, into a part of tho land sold 
by the owner to a third party, after 
the incopllou of tho building. — Saint 
Jean t\ Strubbs (1905), Q. R. 27 S. C. 
266. — CAN. 

h. Prepared by other archited 

— Liahlc for defects.] — Sco'iT v. tJHKiST 
Church (Cathedral (Incumbent & 
CauRcn Wardens) (1865), 1 L. C. L. J. 
63.— CAN. 

k. Prepared hy other surveyor 

— Not liable for deferts.] — ^A land 
surveyor is not answerable for errors in 
a plan, according to which ho sub- 
divided land, if the plan was not 
prepared by him. — P arquin v. Boutt- 
UOI8 (1913), Q. K. 23 K. B. 494.— 
CAN. 

l. Estimates — Preparation of — 7>f- 
gree of shiU d? care,.] — In making his 
estimates of the cost of a building an 
architect is only i*oquired to use a 
reasonable degree of care & skill, & 
if ho does this he is not liable for any 
loss caused by error in the oetimates. 
— Grant v. Dupont (1901), 8 B. U. R. 
7, 223.— CAN. 

m. .] — ^Pltfs. under- 

took to rebuild deft.’B theatre Sc to 
secure proposals from contractors for 
materials, etc., such proposals not to 
exceed a given sum. The work was 
subsequently carried on, but at an 
expondituro exceeding that sum by 
50 per cent. : — Jleld : pltfs., as sklllea 
architects, must at their peril furnish 
a reasonably exact ostiraate, Sc had 
forfeited their right to remuneration 
by their uogligonce In underestimating 
the cost. — MiLLB V. Small (1908), ll 
0. W. R. 1041.— CAN. 
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prepared plans & superintended the execution of 
the work, which was completed, Sc his agreed 
remuneration at an inclusive percentage on the 
outlay was paid. The building owner then de- 
manded the plans, which the architect refused to 
hand over. In an action by the building owner 
against the architect to recover the plans : — Held : 
a custom sot up by deft, entitling him as architect 
to the property in the plans after the completion 
of the work was unreasonable. Sc afforded no answer 
to the action. — Gibbon v# Pkase, [1905] 1 K. B. 
810 ; 74 L. .T. K. B. 502 ; 92 L. T. 433 ; 09 J. P. 
209 ; 63 W. R. 417 ; 21 T. L. R. 365 ; 49 Sol. Jo. 
382; 3L. G. R. 401,0. A. 

418. Other documents — ^Architect must pro- 
duce.] — ^Pltf., the owner of an estate, appointed 
defts. receivers & surveyors. They also acted 
independently as architects to superintend repairs 
Sc alterations to the farmhouse for which they wore 
paid separately. Pltf. discliarged defts. Sc filed 
a bill for the delivery up of all documents relating 
to the estate. Defts. admitted the possession of 
certain documents connected with the property 
which they insisted were their own private memo- 
randa ; — Held : they were bound to produce them, 
in order to enable the ct. to judge whether they 
were of such a nature that they ought to be 


(Lady) v. Driver 
delivered up. — ^BERESPORD^jJi^ J. Ch. 470 ; 17 
(1861), 14 Beav. 387 ; 20 S^^sequent proceed- 
L. T. O. S. 307 ; 61 E. R. 335 ; 
inga (1852), 16 Beav. 134. J. Ch. 6 ; 

Annotations : — Mentd. Sellar v. Griffin (1863). 

Chichester v. Donegal (1869), 4 Ch. App. 416. 

D, Quaniiiiea, 

See Part XVII., post 

E, Superintendence. 

419. Must be thorough.] — Owing to the death 
of one of his children pltf. decided to have the 
sewerage arrangements of liis house examined & 
put into a state of complete repair. Sc deft, was 
employed for the purpose & to prepare designs 
& superintend the carrying out of the work. It 
was subsequently found that ventilating pipes 
had never been cemented. Sc also that one venti- 
lating pipe had been carried through the nursery 
inside the wall Sc covered over by boarding Sc 
paper, Sc had not been cemented, Sc pltf.’s children 
had been frequently ill in consequence. Another 
contractor was called in l^o make the work good. Sc 
pltf. claimed against deft, the costs of repairs Sc 
also doctor’s fees Sc other expenses: — Held: a 
formal verdict should bo taken for pltf. Sc the 
matters in dispute referred to a banister who 


n. * Onus of jiroo/.] 

— Where a civil onpriiicer la culled upon 
In hla pi'ofcHHlonai capacity to make 
invcstlgationa & estlinatca &, either 
from want of skill or ncg:lifl:cnco, his 
report or oatimat/O la incorrect, he is 
liable to his employer for the un- 
noccHsary expense or injury thereby 
occasioned ; it is no excuae that lie 
mUea upon the information Sc advice 
of another engineer who ha<i made 
oxperlmenta & inveatigationa of the 
kind required. If tlio a^’tual cost of 
the work prove to bo more than his 
estimates, he will he liaido to his 
employer only if he omitted to apply 
to ihe preparation of the estimates the 
ordinary 6c reasonablo degree of care 
& skill exercised in his profesaion. 
The onus is upon the <!mployer <0 
prove aueh negligence. — Lea r. Medi- 
cine Hat City, [19 17 1 8 W. W. U. 
407 ; .87 D. L. 11. 1.™ CAN. 

PART XVI. SECT. 2, SUB-SECT. 1. -E. 

o. Dutv to supervise .] — MiTciiEm- 
TowN Union Guardians r. Doiteuty 
(1897), 31 I. L. T. Jo. .OIL— IR. 

p. .) — Failure to supervise 

building is a bmieh of an architect’s 
contract implied from his omplojnnont. 
— t.’AMTDELL Fl.OUR MlLUS Co. V, 
Bowes, Campbell Fixjur Mills Co. v. 
Kllis (1914), 32 O. L. It. 270.— CAN. 

S i. Fraudulently passing work 

jOSs of right to retnurwraiion .] — If an 
architect’s attention is drawn by his 
employer to the fact that materials 
are being used which are not according 
to the contract & he knows that that 
Is HO 6c deliberately posses t-ho w’oi'k, 
there is a want of hona fides on his 
part which rondel's him guilty of 
fraud 6c disentitles him to recover 
remuneration on the contract. — ^WiiiiON 
V. llODEB’l'S (1911), T. P. D. 743. — 
S. AP. 

fifer, further. Sect. 3, sub -sects, 3 & 4, 
post, 

r. Extent of — Communica- 

tion of plans.] — ^An engineer hired by a 
oorpn. to supervise the consti'uotion of 
certain works, in oonsidoratlon of a 

S eroentago to be levied on the cost, 
008 not violate his ogroomont by 
refusing to give oommimloatioii of the 
plans & spooifloatlons proparod by him- 
self. — ^A ddie V. Thetkord mines 
(1910), Q. R. 39 S. O. 412.-~CAN. 

g, Building encroaching 

on kreet ,\ — In an action by an architect 


for fees for drawing plans for & 
superintending the construction of a 
building, a counterclaim by the owner 
against the architect & the buUdor for 
negligence in letting the building 
oucroui^h on the street w'as struck out, 
there being no allegation that the 
builder was the agent or atitlug under 
the instructions or d inactions of the 
architect, & tiie owner’s right of 
action, if any, as against him, being, 
theiTfore, entirely distinct from his 
right of action against the architect. 
— -IIoi'KiNs w. Brown (1914), 28 

AV. L. II. 276. -CAN 

t. LiahilUy for trespass 

hy contractor.] — ^Works wore executed 
by the contracitor under the personal 
suiieriiitenilencA) of the enginoor 6c Ms 
assistants, & a(x;orditig to plans 6c 
specifications prepared by the engineer, 
wlio diii'oted & instrucUid the con- 
tractor, w'us fretiuciitly present on tlio 
ground, 6c saw tho w'orks in jirogress. 
yome of tho works were executed on 
pltf.’s lands, 6c were admittedly acts 
of trespass : — Held : the enginoor was 
liable to pltf. for the trespass so com- 
mitted.— Monks V. Dillon (1882), 10 
L. 11. Ir. 349 ; 12 L. 11. Ir. 321.— IR. 

a. Non-performance of 

contract hy buiUltr.] — On a counter- 
claim by an employer against an 
aichikict for negligence in siiporvlsion : 
— Held : an architect does not guaran- 
tee tho performance of the builder’s 
coutrac!ts. — ^Gouinlouk v. Maclean 
(1918), 14 O. W. N. 142.— CAN. 

b. Exercised in good faith — 

Liability.] — When on engineer, chaiged 
with the duty of superiutondiug the 
execution of a contract, is empowered 
to pass upon the work done & tho 
materials supplied, ho is free from all 
liability for damages if, whether rightly 
or wrongly, hut in good faith, he oon- 
deinns cither tho work or the materials. 
— Audkt V. OuiMKT (1909), Q. It. 37 
S. C. 385.— -CAN. 

4191. Supervision mtist be thorough.] 
— ^Pltf. had engaged B. to build a 
house for pltf. in accordance with 
certain plans. B. was to bo paid on 
oertifloates by deft,, pltf.’s arohitoct, 
to tho elToct that tho house was propei'ly 
built in accord anoo with the plana. 
Deft, oortlfled 6c B, received payment 
from pltf. Pltf. sued, alloging that 
tho house was not properly built In 
oooordance with tho contract, 6c that 
tho deft, was guilty of nogligenoo iii 
superliiteiidouce ; — Held : deft, would 


bo responsible If tho jury should find 
that the giving of tho certificates 
arose from his negligence 6c want of 
caution in his duty of superiutendiug 
the works ; there was incumbent on 
deft, tho duty of skilled suporlntcnd- 
euce. — AuMBTRONa v. Jones (1869), 
2 Hudson’s B. C. 4th ed. 6. — IR. 

419 ii. .)— An architect employed 

hy the owner to superintend tho 
ci'oction 6c completion of a bullding*for 
him under tho usual building contract, 
whereby tho architect’s coitifioates are 
made a condition precedent to tho 
liability of the owmer to make payments 
to the contractor, & his final certificate 
of completion is necessary to entiUo 
the contractor to iiajinont of tho full 
price of tho work, 6c is mado final 6c 
conclusive between tho parties, may 
bo liable to the owner for damages 
caused by the issue of such final 
certificate if, in fact, tho building has 
not been proijerly completed according 
to tho ])laiis 6c specifications, & it is 
shown that the architect, assmnlng 
that ho was honest & desirous of being 
impartial, could not have given sueli 
certificate unless he had beim negligent 
in discharging his duty of superintend- 
ing tho work for the owner & m making 
his final iuspcotlon of it. — Bruoe v, 
James (1913), 24 W. L. R. 752 ; 4 
W. W. H, 1019.— CAN. 

419 iii. .} — All architect who, 

being paid to supervise the building of 
a house, 6c grants a certificate to 
contractors that work to a certain 
extent has been done, on the prodiui- 
tion of which they obtain payments, 
is liable to his employer, if the work 
so done is defective 6c ho lias failed to 
take proper precautions to supervise 
6c prevent the defective workmanship. 
— Jameson v. Simon (1899), 1 F. 
(C^. of Scss.) 1211 ; 7 S. L. T. 133 ; 
36 Sc. L. 11. 883.— SCOT. 

419 iv. ritfs., whilst acting os 

architects for the erection of a certain 
building for deft, co.. Issued ot^rtificates 
to a contractor on tho completion of 
tho Installation of an electric plant. 
Upon these certificates the contractor 
reoolvod payment from defts., but tho 
installation was subsequently dis- 
covered to bo defective & useless. Tho 
faults could only have been discovered 
by an export. I’ltfs., before granting 
tlio certificates, did not satisfy them- 
selves as to the quality of tho work : — 
Held : nltfs. wore under a duty to have 
satisfied thomselvos, either by special 
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2 , — Duties and legibilities: Sub-sect, 1, E,t F. 
dh G, ; si ib-sec t , ] 

was io be assisted by a surveyor to be agreed 
upon by botM parties. — Ellibbn v, Lawrib (1878), 
Times f ^b. 19tb. 

Measure of damages.] — Engineers 
\»t'%he employ of a local board wore negligent in 
the design, construction & supervision of a drainage 
scheme entrusted to them : — Held : they were 
liable in damages for their neglect for the sum 
necessary to make good the defects of the scheme, 
& their liability was not limited to the amount of 
their professional charges. — Saundtcrs Sc Ooixard 
V, Broadstairs Local Board (1890), 2 Hudson’s 
B. C., 4th ed., 104, D. C. 

421. Effect of final certificate.] — An 

architect was employed to design & superintend 
the ei'ection of a house, Sc by the terms of the 
cont ract between the building owner Sc the builder 
the architect’s decision in all matters between 
builder & building owner was to be final. The 
architect gave a final certificate, & brought an 
action for his fees. Deft., the building owner, 
counterclaimed for negligence by the archit/cct 
in the supervision of the work. The arcliitect in 
his defence to the counterclaim alleged that he had 
taken the defects into consideration in certifying 
the final amount due, Sc had allowed a siun in 
respect thereof. The jury found a verdict for 
pltf. on the claim for £68, & for deft, on the counter- 
claim for £90 : — Held : the building owner w^ 
entitled to recover damages for the negligence in 
supervision, notwithstanding the certificate. — 
Rogers v, .Iambs (1891), 50 J. P. 277 ; 8 T. L. R. 
67 ; 2 Hudson’s B. 0., 4th cd., 172, C. A. 

Annotation: — ^Distd. Chambers v. Goldthorpe, Ilestoll 

Nye, 11901]! K. B. 624. 


Effect of final certificate generally, see Part III., 
Sect. 3, sub-sect. 2, ante, 

422. Delegation to clerk of works.] — ^Pltfs. 

sued deft, to recover £80 Bs, 9d, for work done & 
money expended as architects for deft, in connec- 
tion with the renovation & restoration of the 
kitchen wing of, & sundry repairs to, a mansion 
house. The defence was that pltfs., in not seeing 
that certain beams in the kitchen were renewed, 
had not ijerformed their duty properly, &- deft, 
counterclaimed £160 damages. The clerk of the 
works was selected by deft., & pltfs. left it to him 
to decide whether new beams were required, & 
did not go down tliemsolves to look at the beams, 
bu adopted the view of the clerk of the works 
that new timbers were not necessary : — Held : 
although pltfs. were not responsible for the 
negligence of the clerk of the works, the question 
whether new beams were required was one for 
pltfs. & not for the clerk of the works.-r—LEB v* 
BA'I'EMAN (1893), Times, Oct. 31st. 

423 . .] — ^.An architect, under con- 

tract to supervise work, is entitled to leave details 
to the clerk of the works, but is personally respon- 
sible for seeing that his design is carried out. 

Where the clerk of the works fraudulently per- 
mitted a floor to be laid, otherwise than in the way, 
Sc without the precautions against damp, provi(lf‘d 
for in the specification. Sc the supervising archit.ect 
failed to see that this part of his design was adhered 
io : — Held : the architect was personally respon- 
sible for the consequences resulting from dry rot 
in the floor. — IjEicesteh Guaudiaks v, 'I’rollopr 
(1911 ), 75 J . P. 197 ; 2 Hudson’s B. C., 4th ed., 419. 

F, Certificates and Measurements, 

424. Over-certifying — Measure of damages.] — 

Engineers in the employ of a local board were 


knowledge, or by tbc report of an 
export, a8 to the quality of the instal- 
lation, before issuinff the cortifleates, 
& bavintp failed to do ho, were liable 
for the daniagres suffered by dofts. — 
Philip & Leslik v, Tkansvaal Gold 
Fields, Ltd. (1898), 5 O. R, 54.~S. AF. 

419 V. .] — It is the duty of an 

nrchitoct to discover bad work, 
materials, or defects at tbe time when 
the work is being done, or when the 
defects should have been patent to him 
as a person possessinj? Bkilled know- 
ledge in the profession which ho 
exercises ; &: if ho passes or certifies as 
proper, coinploto, or satisfactory, work 
or materials which are improper, 
unsound, defective, or inconijilete, & 
wdileh lie ought to have ohservod in 
the reasonaido oxereiso of his profes- 
sion. ho w ill bo liable in damages to ids 
employer. — Patti’inson v. Walker 
(1908), K. D. 0. 266.— S. AF. 

419 vi. Work not in accordance^ 

with spedficaiiona — Bui better done,}— 
Under an issue whether defender, the 
overseer of a new line of road, liad 
WTongfuUy failed to superintend tlie 
exccntloii of the work, or wrongfully 
directed or permitted the contractor to 
deviate from the speciffcations, or 
wrongfully & falsely cortiflod that the 
work was executed accordlne: to the 
specifications to the loss, injury, & 
damage of the pursuer : — Held : not 
relevant & not competent for defender 
to show by way of negrativiug such 
loss. Injury. & damage, that the work 
ha<l been bettor executed than If it 
had been done e.vactly according to the 
specifications. — Gordon v, Millar 
(18;)9), 1 Dunl. (Ut. of Sosa.) 832.— 
SCOT. 

419 vii, Dr?/ rot Betting in.] 

— Whore ** dry rot renders a building 
unsafe. Sc repairs become necessary, 
the costs thereof will fall upon the 
architect Sc contractor for using wood 


other than the kind specified. In 
effecting such ropaiiw other material 
may be used if l.hore be no nmiecossarj’’ 
expense entailed thereby. Tbe liability 
of architect Sc contractor continues 
over 10 years from the delivery & 
acceptance of the work. — Canada 
Spool Coti'on Co. r. I.yall (Peter) 
Sc Sons (1910), Q. 11. 51 S. C. 227.— 
CAN. 

420 i. Measure of daniagca.] — 

Deft, was employed by pltfs. as tbe 
awjhitoct for tbe erection of a bouse. 
J^ltfs. sued deft, for damages for 
ncglifrence for allowiiiK the eavo to 
overlap the cave of the adjoining 
building & for failing to compel the 
use of floor boards In aeconlance with 
the s))ecifl cations : — Held : slight 
damages liad been sustained : pltfs. 
should he aw'arded tlie simi w^hieh was 
duo io deft, for coininlssion.- — Mn- 
Donald p. Kdey (1912), 22 O. W. R. 
664 ; 3 O. W. N. 1514 ; 3 D. L. R. 
893.— CAN. 

420 ii. .] — ^W^hon, owing to 

negligent supervision of the architect 
(see supra), the owTior by the terms of 
the contract, has no defence against 
the contractor’s claim for the ainoiuit 
shown by the final certificate, the 
damages awarded to him against the 
architect should bo the amount it 
would cost io put the building Into the 
proper condition as called for by the 
plans Sc specifications. The fact that 
the ow’nor has succeeded In compromis- 
ing with the contractor & getting a 
seltloment with him for loss than the 
amount called for by the final certificate 
by reason of the imperfections In the 
work, does not affect his right to such 
damages against the architoot, except 
that the amount saved by such oom- 
proralso should bo taken into account 
In favour of tho architect. — B ruce u. 
James (1913), 24 W. L. R. 752 ; 4 
W W. R. 1019.— CAN. 


421 i. Effect of final certifivate.] 

— Pltf., an architect, sued for the 
balance due to him under an agitnunent 
with deft, for commission for Ills 
services in superintending the ron- 
structlon of a dwelling-house. Tho 
defence was that by his ncgllgoncc Sc 
want of can? Sc skill In the perfoniianee 
of his duties the contractor’s work had 
been done in a defective Sc inferlcir 
manner. Pltf. contended that by tho 
terms of the contract between deft., 
tho building owner Sc the contractor, lie 
had boon made the authorised judge 
of the finality of tho material used Sc 
of the time Sc manner of executing the 
works. Sc that having approv<’>d of tho 
work Sc rertlfied to its due performance 
no action lay against him : — Held : 
apart from tlie contract between tho 
building owner Sc the contractor, pltf. 
was employed as a skilled professional 

g orson to peiTonii sorvlces for reward 
; was subject to the usual obligations 
attaching to such a contract. — 
Badoley r. Dk’KHON (1886), 13 A. R. 
494.~~CAN. 

421 ii. -.] — Bruok V, James, 

Bupra, — CAN. 


PART XVI. SECT. 2. SUB-SECT. 1,— P. 

0. Duty to certify .] — ^Mitcheiatown 
ITnion Guardians v. Doiieri’Y (1897), 
31 1. L. T. Jo. 514.— IR. 

d. Duty to account — For amounts 
certified for.] — An architect is bound 
io render to tho building owner an 
account of all moneys expended under 
the architect’s certificate, notwith- 
sfaiiding that the cortlilcate Is made 
final as between the building owner Sc 
contractor. — ^M uDermdtt v, CJoATEd 
(1913), 18 B. C. R. 439.— CAN. 

424 I. Over-certifying — MeoBure of 
damages .] — In an action by pltf., an 
architect, on tho common oounis, for 
servicos in preparing plans Sc super* 
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negligent in certifying the due & satisfactory 
completion of a drainage scheme, & in over- 
certifying the amount of work done ; — Held : 
they were liable to repay the amount which 
the contractor was overpaid on their certiflcates, 
& their liability was not limited to the amount 
of their professional charges. — Saunders & Col- 
lard V, Broadstairs Local Board (1890), 2 
Hudson’s B. 0., 4th ed., 164, D. C. 

425. Architect as arbitrator — Liability for 
negligence In certifying.] — building owner em- 
ployed an architect for reward to supervise the 
erection of certain houses by a contractor. The 
building contract provided for payments on 
account of tlie price of the works during their 
progress, & for imyment of tlie balance after their 
completion, upon certificates of the architect, 
that a certificate of the archif^ict, showing the 
final balance due or payable to the contractor, 
should bo conclusive evidence of the works having 
been duly completed, &: that the contractor was 
entitled to receive payment of tlie final balance : 
— Held : the aix^thitect, in ascei-taining the amount 
due to the contractor & certifying for same under 
the cont-ract, occupied the position of an arbitrator, 
& was not liable to an action by the building 
owTKT for negligence in the exercise of those 
functions. — ('HAMBERh (ioj.DTiioiiPE, Hestell 

V. Nye, [1901] 1 K. B. 624 ; 70 lu J. K. B. 482 ; 
81 L. T. 144 ; 49 W. B. 401 ; 17 T. L. K. 304 ; 
45 Sol. Jo. 325, C. A. 


« - narroW'ln-FumoflS Corpn. 

Annotations : — ReM. Kenned 411 Mentd. Brightman 

(1909), 2 HudHon’s B. C., 4t ** 

V. Tato, [J919J 1 K. B. 4C3. Yj-r VI 

Oert-ificates generally, see ’* ** 

Sect. 2, sub-sect. 4, aytie* ^^^J’art XV., 

Arbitration clauses generally, 
ante. 

Fraud and Secret Commissions, 

426. Secret commissions — Liability to dismlssU 
— ^Employer having means of ascertaining bribe.] — 

Pltf. was employed by defts. as an architect to 
supervise erection of a building. Pltf. iiivited 
tenders for sub-con trades, asking for a com- 
mission from tlie poisons tendering on the amount 
of the tender. After the tenders were acceplKid, 
defts. discovered that pltf. was to i*eccive tiiose 
commissions A: at once dismissed him : — Held : 
(1) the dismissal was justifiable; (2) it was im- 
material iliat existence of the commissions was not 
fraudulently concealed, <fc that ofiicei*s of the co. 
had had the opportunity of discov€iring their 
existence. — Tkmpehley v, Blaokrod Manu- 
facturing Co., Ltd. (1907), 71 J. P. Jo. 311. 

See, generally, Agency, Vol. I., pp. 480-480. 


Sub-sect. 2. — To Contractors, Sub-Contractors 

AND Specialists. 

427. To contractors — Warranty of authority — 
Value of materials supplied — Costs.] — ^A declaration 


int^mdlng ilm erection of a house for 
deft.. llcUl : <left. was entitled to 
diMlnet from t.he umoiint which idtf. 
could otlicnvlHO elaim, any loss wnieh 
deft, had HiisUilned through pltf.’s 
iu‘gllgeii<!e, in etTtifying for too inueh 
for eon traet. 01*8 who afterwards failed. 
In (umsetpieuce of which deft, was 
eompell<*<l to have the work done by 
(ithers at/ a unieh higher price. — 
IfiviNi# r. Morrison (1877), 27 (?. 1\ 
242.— CAN. 

Nee, further, cases In Suh-sect. 1, E., 
ante. 

e. Engineer an arbitrator — Jtnlg in 
waking nirurd.] A contract provided 
that the cost of the lahonr expemhal on 
Die works, & inteivst- on tlie value of 
materials used in coniRHilion therewith, 
should bo determined by the engineer : 
— tiehl : the engineer was entitled to 
aiTive at. Ids determination by what- 
ever methods he chose, & wu>j not hound 
t<» take evidence or hear pai’tles.- 
Nortii British ]{y. Co. r. Wii^ion, 
11911] 8. C. 738 ; 1 8. L. T. 

SCOT. 


PART XVI. SECT. 2, SUB-SECT. 1.— G. 

f. Secret commission — Claimed by 

clerk of works from, measurer -As ron^ 
dition of employment.] — A clerk of 
works with full charge of cert/ain 
buildings In couiw of eroctl<»n, unknown 
to his principal, stipulated with a 
measurer, as a condition of the latter’s 
employment, for a comnilssion on the 
ti*tt<1e8mon*s accounts a.s brought out 
in tho measurements. The iiicasnror 
having boon employed, the whole 
oontiact being verbal, tho clerk of 
works sought to recover his commis- 
sion : — Held : tho alleged contract for 
a commission was paeium illicUnm, Sc 
action dismissed os irrelevant, with 
expenses to neither party.— M ao- 
DOUOALL V. Bukmnikk, [1907J 44 

Sc. L. It. 804.— SCOT. 

g. Engineer heeaming partner of con- 
tractor —■ Vontraet for other employer.] 
— Pltf., an engineer, was a servant of 
the Govt. ; it was his special duty to 
BUpeiwiso on their behalf tho proper 
performance by a contractor of the 
work contracted for. ‘While oociipylng 
that position ho entered into an agree- 


ment of partnership with the cont ractor, 
whei'<5by he was to receive a shaixi In 
any profit, under the contnwt. : — Held : 
the contract, was so lalnUMl with 
illegality that the ct. would give pltf. 
no 1 ‘t'lief in respect of it.. 

Where pltf. was able to prove a 
partnei*ship with the contractor in 
another contract apart from any 
ovldciico as to illegality : — Held : tho 
defence of Illegality had no applicability 
to such contract. — Noble v. SIaddiwon 
(1912), 12 8. H. N. S. W. 435.— AUS. 

PART XVI. SECT. 2, SUB-SECT. 2. 

h. Tit contrneior — Whether privity 
of contract.] — In a bnlldJng contract, 
where cert.iflcates are Di bo given by 
tho engineer of the building owmor to 
th(* Contractor, there is no privity of 
ctuitruct between the engineer & the 
contra<!tor. — t^oiroiiLAN v. Victoria 
City (1895), 4 B. C. R. 20.— CAN. 

k. ('laini in tmrraniy against 

architect — iJevwtions from- speeifiva- 
iiouii.y-A builder who has been con- 
demned lu damages by reason of 
defects in tho construction of his 
works, has no claim in w^arranty 
against the architect whoi’c it. apjiears 
that there were serious deviations from 
the specifications fiinilshod by the 
Hichltcef-, Sc that these diwlations w ere 
Die chief cause of the weakness of the 
const. ruction. If a builder or con- 
tractor docs not fully understand from 
the 8})eciflcat.ion8 what is roqnli*od for 
the proper oonstnictlon of the work 
according to tho rules of art, it is his 
duty to consult the architect & follow 
his instructions in relation thereto. — 
Royal Elkotrio Co. v. Wand (1895), 
Q. It. 9 S. 0. 117.— CAN. 

l. In graniUw certificate.] — 

Under a contract with a public body, 
for tho construction of certain works 
to the satisfaction of tho engineer of 
such body, the engineer is not an 
arbitrator, but a skilled agent of tho 
employer, his certifloato being by 
mutual agreement a condition pre- 
cedent to tho contractor’s obtaining 
final payment, ho owes a duty to the 
contractor as well as to tho employer, 
& Is bound to act fairly towards both 
parties. — Young v. Ballarat & Bal- 
larat East Comes,, Martin v. Board 


OF Land & Works (1879), 5 V. L, R. 
503.— AUS. 

m. liiglit to certificate — How 

enforced.] — A building contract had 
been suhstantially performed. The 
architects pointed out what had not 
been done. Sc the pltf. did it, but. they 
omitted to refer to thret^ tritiiug 
matters which hud not in fact been 
attended to : — Held : that, as against 
the architects, pltf. was entitled to 
judgment dliectlng them to hold an 
Inquiry & issue a certlflcatc. — Law- 
rence V. Kern (1910), 14 W, L. R. 
337 ; 3 Sask. L. 11. 253.— CAN, 

n. .] — Held: if a 

certificate was recjulred, the architect 
could be forced, by nmndamns or 
otherwise, to €ixecute ono.- WAn^ r. 
McLeay (191 1), 19 W. L. It. 91«.~ -CAN. 

o. No evidence that 
engineer satisfied.] -- He, O’Rourke 
(1880), 7 N. S. W. L. R. 01.— AUS. 

p. Measure of damages.] 

— ^li. contracted with tho Govt, of V, 
to const. met a raihvay. The contract 
contained a covi'uant by the Govt, to 
pay the amount certified by the 
engineer to bo due Sc that It should ho 
obligatory upon the engineer either to 
coj’tify or state in wilting his reasons 
for not doing so. After tho comple- 
tion of tho contract the engineer 
declined to certify Sc stated os his 
mason that by the tenns of tho con- 
tract B. was indebted 1e the Govt. : — 
Held : t.hls was not a sufficient reason 
within tho contract, Sc B. was entitJc<l 
to substantial damages, tlie measure 
of damages being the amount which 
ought to have been hisorted in tho 
certificate, hut without interest upon 
that amount. — Bruce v. R. (18t)(>), 

2 W. W. Sc A'B. 193.— AUS, 

q. Certificate, fraudulently with- 

held — Right of action.] — Under a con- 
tract making the certificate of the 
employer’s engineer a condition pre- 
cedent to the contiaotor’s right to 
payment, an action w'Ul lie, at the 
suit of the contractor, against the 
englnocr for fraudulentiy withholding 
his certificate ; & it is not necessary 
for iiltf. to allege in his declaration 
that (ho ccriiflcate was withheld by 
the engineer in ooUuslon with tho 
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Sect 2. — Duties and lied 

Sub-aecij^lUies : Sxib^sccia, 2, 3 4. 

stated that defL _ 

by A. & othjgf 7 who was employed as architect 
church, to superintend the building of a 

tended ^^ly & fraudulently represented & pre- 
did or ''liat he was authorised by A. to order, & 
2}^. der, stone of pltfs. for the building of the 
,^,,dirch for & on account of, & to be charged to, 

A. , & that pltfs. relying on that representation, & 
believing that deft, had authority from A. to 
order the stone on his account, delivered same, & 
same was used in the building of the church, 
whereas in truth & in fact deft, was not, as lie 
well knew, authorised so to order tlie stone. It 
then went on to aver, that, A. refusing to pay for 
tlie stone, pltfs. trusting in deft.*s representation 
sued A. for the price & failed in their action & 
had to pay A.’s costs & also the costs incurred by 
their own attorneys x—Ileld : the declaration suffi- 
ciently disclosed a cause of action, &, it appearing 
that deft, had no such authority as he represented 
pltfs. were entitled to recover not only the value 
of the stone, but also the costs they had incurred 
& paid in the former action. — Randell v, Thimen 
(1856), 18 0. B. 780 ; 25 L. J. C. P. 307 ; 139 

B. R. 1680. 

Annotations: — Refd. Collen v. Wrlfirht (1857), 7 E. & 11. 
JiOl. Meatd. Illchardeon v. Dunn (1800), 8 C. B. N. H. 
055 ; Speddlnprv. Novell (18(59), L. R. 4 C. 1*. 212 ; Dickson 
V, Router’s Telegraph Co. (1877). 2 C. 1\ D. 62. 

See^ (jenerally^ Agency, Vol. I., pp. 004-667. 

428. Certificate for insufficient amount — 
Refusal to reconsider — No proof of fraud.] — Claim, 
that pltf. contracted with a co. to build a hall, the 
plans, the bill of “ quantities,” etc., for which had 
been prepared by deft, who was employed by the 
CO., & named in the contract as their architect to 
carry out the works. The contract provided that 
t»he architect might order additions to or deductions 
from it, & that the amount of them should be 
ascertained by the architect in the same manner 
as the “ quantitie.s ” had been measured, & at the 
same rai/e as they had been priced at ; that the 
contractor &; the co. would be bound to leave all 
questions or matters of dispute which might arise 
cluring the progress of tlie works, or in the settle- 
ment of the account, to the architect, whose 
decision should bo final & binding upon all parties, 
& that the contractor would bo paid on the ceri.i/i- 
cate of the architect. The claim then alleged that 
the contract was signed by pltf. in the belief 
expectation, as deft, well knew, tliat deft, would 
use duo care & skill in ascertaining the amounts 
to be paid by the co. to pltf., that the work was 
done, that additions & deductions were ordered, 
& certificates given by deft., but that he did not 
use due c.arc & skill in asceriaining the amounts. 


& neglected & refused to ascertain them in the 
same manner as the ” quantities ” had been 
measured, & at the same rate, &: knowingly or 
negligently certified for a much less sum than 
was the net balance payable to pltf., & refused to 
reconsider his final certificate, by reason whereof 
pltf. was unable to obtain payment from the co. 
of the balance : — Held : the functions of the 
architect in ascertaining the amount due to pltf. 
were not merely ministerial, but such as required 
the exercise of professional judgment, opinion. Sc 
skill, & he occuined the position of an arbitrator, 
against whom, no fraud or collusion being alleged, 
the action would not lie. — S tevenson v. Watson 
(1879), 4 C. P. D. 148 ; 48 L, .1. Q. B. 318 ; 40 

T. 485 ; 43 .T. P. 399 ; 27 W. R. 682. 

Annotntiotis : — Consd. Young v, Blako (1887), 2 Hudson’s 

B. C. 4th od. 110; C’hamboi’H v, Goldthorno, Restoll r. 

Nye, 11901] 1 K. B. 624. Refd. Rfi Rio de Janeiro Flour 

Mills & Granaries & Do Moigan, Snoll (1891), 8 T. L. R. 

108. 

Fraud in certifying .] — See Part III., 

Sect. 3, sub-sect. 4, ante ; Arbitration, Vol. II., 
p. 430, No. 801. 

429. To specialists — ^Personal liability — Special 
promise to pay.] — A declaration stated that H. was 
employed to do work on certain houses, Sc that 
deft, was employed as surveyor over liim, & to 
receive money to be paid to H. for such work, 
that, in consideration that pltf. would provide 
& deliver to II. such materials as should be required 
to enable him to do the work, deft, promised pltf. 
to pay him for them, out of such money received 
by lum as should become due to U. for the work, 
if H. would give him an order for that purpose. 
The declaration then averred that H. gave deft, 
such order, Sc that ho required certain materials, 
which pltf. provided & delivered to liiin, to fJio 
value of £1 ,000, Sc that that sum became due to H. 
for the work, of all whicli deft, had notice, Sc was 
requested by pltf. to pay him for the materials out 
of such money received by him as were due to II. 
for the work. Breach, that, although deft-, had 
received £1,000 to bo paid & then due to II., Sc 
though the order had not been revoked, deft, 
refused to pay pltf, l^lea, that the promise in the 
declai’ation mentioned was a special promise to 
answer for the debt to H. Sc that there was no 
memorandum or note thereof in writing ; — Held : 
the plea was bad, for deft.’s promise was an 
original, Sc not a collateral one. — A ndri^ws 
Smith (1835), 2 Or. M. Sc R. 627 ; 1 Gale, 335 ; 
Tyr. Sc Gr. 173 ; 5 L. J. Ex. 80 ; 150 E. R. 267. 
Annotation : — Refd. Hwoetlng i’. Asplin (J810), 7 M. W. 

li>5, 

430. Materials ordered without dis- 

closing principal.] — Deft., an architect, engaged 
by building owners for rebuilding two imblic- 


ornployors. — Y oung v. OiiiJi'SEN-BAoaE 
(1878), 4 V. L. R. 510.— AUS. 

r. ,] — ^An action by 

a bnlltlor against an architect for 
fraudulently withholding his final ceiti- 
fleato mid or the building contract Is 
not an action founded on contract. — 
Wridgway V, Dunn (1892), 18 V. L. R. 
705.— AUS, 

8. .] — ^Whore a con- 

tract requircB a final certificate to 
be given by the engineer of t he building 
owner to the contractor, the only causo 
of action by the contractor against the 
engineer. In the event of his with- 
holding the certificate, is for damages 
for frandnlently, & in collusion with 
the building owner, refusing to grant 
the certificate. — C ouohuan & Mayo 
r. WiTAioT & Victoria City Corpn. 
(1895), 4 B. a 11. 20.— CAN. 

_ 1 — Ma n/tfinn at 


law for not certifying lies at the suit 
of a railway contractor against tho 
engineer employed by the railway co., 
wbej ‘0 the contractor’s reinimeratlon 
has been made by his contiuct con- 
tingent upon his obtaining the 
engineer’s certificate, that the work 
bargained for has bwn executed, & 
tho engineer has not been a party to 
tho contract, although his refusal to 
certify has been tho rcsiilt of mere 
w’antonnoss, of fraud, or oven of 
collusion with the railway co, — 
Murphy v. Bower (1866), I. R. 2 
C. L. 506.— IR. 

a. Damage to adjoining Vuild- 

ings ,] — By the epocifications, pltfs. 
wore to be responsfblo for any damage 
clone to Guiljoining property by reason 
of earth caving in or In any way caused 
by pltfs.’ work, unless due to the 
negligence or lock c»f Judgment of the 
architects ; — Held : upon the evidence, 


damage done to a neighbouring building 
was not duo to the negligence or lack of 
Judguicmt of the architects, & pltfs. 
wore responsible for It,- Gkac'k v, 
OsLKR (1911), 19 W. L. R. 109, 326.— 
CAN. 

427 i. Warranty of authority .] — 

Pltfs., stained glass manufactuiers, 
sued deft., an architect, who had been 
employed by the trustees of tho G. 
churen to supervise tho construction 
of a new cbmeh, for the price of work 
& material. Tho whole contract was 
lot to ono S. Deft, had no authority 
from 8. or tho trustees to contract for 
either of thorn. Deft, invited pltfs.’ 
tender & held- out that they would bo 

S aid by the trustees : — Held : he was 
able on an implied warranty at 
authority, the goods having been 
accepted Sc there being no dispute as 
to their quality. — H orwoop v. Mao- 
LAHKN (1906), 8 0. W. R. 857.-~CAN. 
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Pabt XVI.— Architects and 


KFERS. 


houses, Invited pltfs. to give estimates, referring 
in the letters to his “ clients.” Pltfs. sent him 
estimates & in their letters referred to ” your 
clients.” Afterwards deft, ordered the goods 
without stating that he did so as agent : — Held : 
(1) deft., by makini^ the contract in his own name, 
without naming his principals and without ex* 
pressly excluding his liability, had made himself 
personally liable ; (2) by endeavouring to get the 
money from the builders & the building owners 
to whom deft, had referred them, pltfs. had made 
no election exonerating him. — Bbigtheil & Young 
V. Htewart (1900), 10 T. L. R. 177. 

generally^ Agency, Vol. I., pp. 020-028. 


Sub-sect. 3. — Liability to Prosecution, etc. 

In general.] — See Criminal Law & Procedure. 

Under PubUc Health Act, 1875 (c. 65).]— 

Local Government. 

Under Prevention of Corruption Act, 1906 (c. 34) 
& Public Bodies Corrupt Practices Act, 1889 (c. 69). 

— See Criminal Law Procedure ; Local 
Government. 


Sub-sect. 4. — IjIMitation op Actions. 

In general.] — Sec Limitation op Actions. 

When olllcer of public body.] — See Public 
AirTiioiMTiEs & Public Officers. 


Sect. 3.— REMUNERATION. 


1 a . 1 i . ^^^NLf.hev had made full uso 
executed consideration, in accordance 

of tl>e plana W having oITIcS^on Ixical Board 
With them. — Hunt v. oo7« 40 L. T. 

(1878), 4 0. P. D. 48 ; 48 L. J. ' 

115 ; 43 ,L P. 284 ; 27 W. R. 123, ton Spa 

Annotations: — Apprvd. Young v. Royal Learn3Bkt)i«moulh 
Corpn. (1883), 8 App. Cas. 517. Distd. v. 

Comm. V. Watts (1884), 14 Q. B. 1). 87. Retd. 

Baskor (1881), 7 Q. B. D. 629 ; Pholps & WoodfoWwi 
Upton Suodsbury Highway Board (1886), Cab. & El. 524^ 
Spencer, Whatley & UndorhiUi?. Sontliall -Norwood U, D. O, 
(1905), 09 J. V. 308 : Hodge v. Matlock Bath & Scarthin 
Nlok U. D. C. 8c Nuttall (1910), 76 J. P. 06. Mentd. 
Hoaro v. Lewisham Corpn. (1901), 85 L. T. 281. 

432 , .] — Wliere pltf. was appointed 

architect to a school board by resolution entered on 
the minutes & signed & countersigned in accord- 
ance with Elementary Education Act, 1870 (c. 75), 
sched. 3 (7), the instructions given him being 
entered, signed, & countersigned in like manner : 
— Held : pltf. was entitled to recover his fees for 
work done in pursuance of the instructions, not- 
withstanding the fact that the board had not 
entered into a contract with him under their 
corporate seal. — 8cott r. Great & Little OLiProN 
School Board (1884), 52 L. T. 105 ; 33 W. R. 
368 ; 1 T. L. R. 187. 

433. .] — Pltf., an architect, had 

been requested by deft, scliool board to prepare 
plans for the enlargement of the school, <te to act 
as clerk of the works <fc superintend the con- 
struction of the building. Pltf. prepared plans, 
but the lowest lender was for a larger sum lhan 
was estimated. Another arcliiiect was engaged, 
who carried out the work. Pltf. sued the school 
board for remuneration for professional services 
rendered, & the jury found in his favour : -Held : 
as the agreement was not under seal, pltf. was not 
entitled to recover.— Start v. West Mersea 


Sub-sect. 1. — In General. 

431 Employment by local board — Not under 
seal. Lefts., who were a local boai'd within Public 
Health Act, 1848 (c, (53), s. 85, and an urban authority 
within Public Health A(;t, 187.5 (c, 55), s. 174 were 
found by a jury to have authorised their surveyor 
to employ pltf., an architect, to prepare certain 
plans for ollioes they intended to erect, but which 
tluiy did not erect, & to have ratilleiL the act of 
their surveyor in procuring them, & such oiTices 
were found also by the jury to bo necessary for 
the purposes of defts., tlie plans necessary for 
ilio erection of the offices. The plans were ordered 
when Public Health Act, 1848, was in force, but 
were not finished until that Act had been replaced 
by 1875 Act. There was no contract under seal 
with pltf., nor ratification under seal of any 
contract with liim, & the value of the work done 
exceeded £50 : — Held : as the enactment/S requir- 
ing a seal were compulsory, & not merely directory, 
defts. were not liable to pay for the plans. Qu. : 
whether Ihey would have been so liable upon an 


School Board (1899), 03 J. P. 410 ; 15 T. L. R. 
442. 

434, Acceptance of benefit — Implied 

contract.] — A rural district council under the 
powers of Local Government Act, 1894 (c. 73), 
s. 56 (1), referred an application for the execution 
of sewerage works within a i>ortion of their district 
to a committee. I'ho committee requested an 
engineer to report what works were necessary & 
to give an estimate of the cost. On his report &; 
estimate the committee recommended the council 
to carry out certain works. The council adoj3ted 
the recommendation & confirmed the minutes of 
the committee ; — Held : although there was no 
contract under seal between the council & the 
engineer, yet, the work performed by him being 
necessary for the purposes for which the council 
was created, an implied contract arose, upon the 
performance of the work by him & the acceptance 
of its benefit by the councU, for the council Id pay 
for the work. — Lawford v. Billeriuay Rural 
Council, |1903] 1 K. B. 772 ; 72 L. J. K. B. 554 ; 
88 L. T, 317 ; 67 J. P. 245 ; 51 W. R. 630 ; 19 


PART XVI. SECT. 3, SUB-SECT. 1. 

b. No contract of emptoifmenl — 
Invitation to prepare plans — At own 
risk.] — Pltf. was told by (lofts.* general 
manager that bo might pi*epai*e plans 
of a pi’opOBod factory, but at his own 
risk. The plans were prepared, but 
pltf. was not employed. Pltf. there- 
upon brought an action to recover 
12,000 rt'muneratlou for the prepara- 
tion of the plans : — Held : the action 
must be dismissed. — ^Wolfe v . Eastern 
lUrBBKK Co. (1014), 26 O. W. R. 11 ; 
6 O, W. N. DVO.— CAN. 

e. Joint enterprise.] 

— In an action by architects to re- 
cover from a landowner fees for pre- 
paring plans & specifleatiouB for the 


erection of an apartment house upon 
doft.’s land : — Held : the plans & 
specifications wore prepared by pltfs, 
at their own risk, as sharers with deft. 
& others, in a contemplated enterprise, 
& deft, was not liable to pltfs, — M el- 
VILPE V. STmUKTT (1910), 14 W. li. R. 
567.— CAN. 

d. Ornis of proof .] — 

An architect prepared detailed plans 
for covering a plo(3e of ground with 
buildings to ho erected by the pro- 
prietor, The buildings were not pro- 
ceeded with, but the proprietor iiaed 
the plans to his advantage in dealing 
with a purchaser of the ground. In on 
aotiOD by the archlteot for payment of 
his account, tho proprietor denied 
liability on the grounds that tho plans 


had boon furnished upon the footing 
of there being a competition : — Held : 
assuming the fact os stated by the 
defender. It lay upon -1 ho employer L) 
prove that ilio oniployment was 
gratuitous. — ^Landless v , WimoN 
(1880), 8 ll. (Ct. of Sess.) 289 ; 18 
Sc. L. R. 206.— SCOT. 

434 i. Employment hy corporation^^ 
Not un^r seal — Acceptance of he.nefU.]-— 
Where work done for a corpn. is such 
as was evidently contemplated by their 
•charter, 8c they have (wjcopted & 
availoil tbomsolves of it, they cannot 
refuse to pay on tho ground that there 
was no contract uinlor seal. — CJr.AiiK v. 
Hamilton & Ookk Mrchanjoh’ In- 
stitute (IS.U), 12 U. V. U. 178.— CAN. 
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Sf'd 
T. T 
0. A. 


Ii22 


Jo. 300 ; 1 L. G. n. 635, 


Hodffo Matlock Bath & Bcarthin 

0), 74 J. r. 374 (see 75 J. P. 65). 

Nick V. P- t). Rhyl U. C., {1913) 2 Ch. 407. FoUd. 
Apld. BcrTamworth Union (1917), 86 L. J. Ch. 436. 
- “^fne k, Hollingsworth r. Marylebono B. O. (1908)* 
129 ; Baker t>. Holme Cultrum U. C. (1915), 85 
B. 799. 


^6, Right to quantum meruit.] 

— ^The preparation of plans by an architect for 
the erection of a kursaal for an urban district 
council under the special cumulative powers con- 
ferred on such council by a local Act containing no 
provision similar to Public Health Act, 1875 (c. 55), 
8. 174 (1), & the acceptance of such plans by the 
council entitle the architect i/O recover upon a 
quanium meruit for work & labour done, although 
the contract for the work be not under tlie seal of 
the council, So the erection of the kursaal bo 
optional on the part of the authority So ultimately 
abandoned. 

In such a case, the local authority having re- 
ceived the benelit of the work, the purpose of the 
contract is lo be regar<led as a purpose for which 
a corporate body is creal/od. The purposes for 
which a corporate body is created arc not limited 
to those for which it was fii'st created, but extend 
to purposes for whicli the corpn. is clothed with 

E ower to order work to be done of which it gets the 
eneiit. — IIodok v, Matlock Batji So 8(JAHTH1n 
Nick Urban DisTOicrr Council (1910), 74 J. P. 
374 ; 20 T. L. R. 017 ; 8 L. G. R. 958 ; ajfd, 75 
J. P. 05, C. A. 

Annotations Refd. Hoare r. KlngHbury TT. P. (\ (1912). 
197 L. T. 492 ; Baker v. Holme Onltram U. V (1915), 85 
L. .T. K. B. 799. 


430 . .] — Defts. as the 

successors of the R. Improvement Comrs., who 
were constituted a body corporate with a common 
seal by an Improve.mont Act, with which was 
incorporated the Comrs. Clauses Act, 1847 (c. 1(5), 
were proposing to buy, repair. So extend the pier 
under special powers in their imi>rovernent Acts, 
So definitely employed pltf., an engineer So expert 
in pier Sc harbour work, fo make a certain valua- 
tion So estimates required by the I^ocal Govern- 
ment Board to which body defts., under iiowers 
in (heir special Acts, had applied for sanction to 
borrow tlie money necessary for the proposed 
sclieme. There was no contract under the seal 
of defts. relative to the employment of pltf., but 
he made the valuation So estimates of which defts. 
had the benefit So made use. IJltimatoly the scheme 
was not proceeded with. In an action by pltf. 
to recover his fees : Public Health Act, 

1875 (c. 55), s. 174, did not apply to the contract, 
Sc pltf. was entitled to payment upon a quantum 
meruit.— Uouolash v, Rhyl Urban Council, 
[1913] 2 (^h. 407 ; 82 L. J. Ch. 537 ; 77 J. P. 373 ; 
29 T. L. K. (505 ; 57 Sol. Jo. (527 ; 1 1 L. G. R. 1102. 

437, Designs submitted in competi- 

tion — ^Subsequent modification of scheme.] — An 
urban district council issued under their seal con- 
ditions in accordance with which architects were 


to lender designs for the erection of municipal 
buildings. An assessor was to select the architect 
whose plans he considered best. The council were 
not expressly bound to appoint the assessor’s 
choice. Pltf. was in fact selected by the assessor, 
Sc appointed by the council. He prepared plans, 
but the Local (Government Board refused leave to 
borrow for the amount of the scheme. Accordingly 
pltf. prepai'od fresh plans at less cost under in- 
structions from the council. This scheme was 
never carried out, Sc pltf. sued for his fees under 
the original agreement. Defts. objected that there 
was no contract under seal to satisfy Public Health 
Act, 1875, s. 174 : — Held : these fees had been 
earned under a modification of (be original scheme 
Sc not under a now scheme. Sc the sect, was satisfied 
by the original conditions of tender, Sc pltf. was 
entitled to recover. — Hunt v. Acton Urban 
Djsthtct Council (1908), 72 J. P. 345 ; 0 L. 0. R. 
957. 

Sec, f urther, Contract ; Corporations ; Local 
Government ; Public Health & Local Ad- 
ministration. 


Sub-sect. 2. — Completed Work. 

438. Probationary drawings — Remuneration sub- 
ject to approval.] — A declaration in nsmmpsU 
against deft., sued os dork (o a committee of 
visitors appointed pursuant; to 8 9 Viet. c. 12(5, 

for the regulation, etc., of a county lunatic asylum, 
stated (bat it was agreed by & between pltf. Sc 
the committee of visitors, that, in consideration 
that pltf. would nmder his serviees as an arcliitect 
in examining the site for a j)roposod lunatic 
asylum, Sc preparing the requisite jirobationary 
drawings for the approval of the committee of 
visitors, Sc all other drawings Sc documents re- 
quired to be submitted to tiie comrs. iu lunacy. Sc 
afterwards to the Secretary of State, pursuant to 
the statutes, Sc subsequently would prepare tlie 
whole of tlio working-drawings, estimates, Sc 
specifications for an asylum to contain 200 patients, 
the committee agreed that £437 10s. should bo 
paid to x>ltf. ^J'he declaration then alleged that 
I)ltf. did render his services in examining the site, 
Sc did prepare the requisite probationary drawings 
for the approval of the committee, Sc had always 
been ready Sc willing to pri^parc all other drawings 
Sc documents required to bo submitted t.o the comrs. 
in lunacy, Sc Secretary of State, Sc subsequently to 
prepare the whole of the working-drawings, esti- 
mates, Sc specifications, of which the committee 
had notice, but that they refused to i^eimit him 
to complete the agreement, Sc wi*ongfully dis- 
charged him from the further i>crforma.nce thereof. 
Second plea, that pltf. did not prepare the requisite 
probationary drawings in the count mentioned. 
Fifth plea, that a reasonable time had elapsed 
after the making of the agreement, & befoi’e pltf. 
was discharged from the further performance 
thereof, for p>ltf. to prepare the requisite proba- 
tionary drawings for the approval of the com- 


e. Eniplnitment by Crennn — Pre^ 
tfcritted formalities not complied iHth — 
31 yirt. e. 12. ss. 7, 15.]- WOOU v. 11. 
(1877), 7 S. 0. 11. 634.— CAN. 


t. Iii(tht to remuneration — Delay i 
delivery of plans.]— HESTHy^u v. Fukre 
PKS KcoLKS CURtoKNNES (1890), 1 
li. L. O. S. 252.— CAN. 


Errors in certifieair.] — 

Tbreo ycai>j after a building' was com- 
pleUid the architect granted his final 
certificate on which the contractor 


sued & obtained a verdict ; the cer- 
tificate though containing eri*or8 was 
given in good faith : — Held : the 
architect was entitled to his foes sub- 
ject to the employer’s counterclaim on 
certain Items for nogUgonoo. — Ricards 
V. KmaHT (1910), 12 Tas. L. K. 99. — 
AUS. 

PART XVI. SECT. 8, SUB-SECT. 2. 

h. Plans prepare in €u;cordanee 
vnth indructions.] — Pltf. prepared 
plans & BiieclficttUons according to 


Instructions received from deft., ho 
was entitled to rommieration.^ — S mith 
V. CZKRWINSKI (1906), 4 W. L. 11. 563. — 

CAN. 

k. Plans approved or used by em- 
ployer.] ~ln the absence of speidal 
agreement, an architect employed to 
design a buibling is not entitled to 
romnncratlon lor his plana 8c specifica- 
tions nnloss the employer has aiiproved 
or in any way utilise them. — D k Witt 
V. Cape Canning Co. (1894), 11 S. C. 
110 ; 4 C. T. R. 116.— S. AF. 
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mittco, that pltf. prepared certain drawings, 
which the commiitee disapproved of & rejected, 
& that, save as aforesaid, pltf. did not prepare 
any probationary drawings for the approval of 
the committee, & that they discharged lum from 
the further performance of the agi’eement, as they 
lawfully might: — Held: (1) the plea was pi'oved, 
by showing that a reasonable time for preparing 
the requisite probationary drawings had elapsed, 
& that none were prepared by pltf, except certain 
drawings which the committee disapproved of & 
rejected ; (2) upon the true construction of the 
contract., pltf. was entitled to recover nothing 
until the drawings had been appiovod by the 
several parties wJioso approval was by statute 
require<l, &- the subsequent drawings estimates 
were all completed. — Moffatt i’. Diokson (1853), 
13 a B. 543 ; 22 L. .1. C. W 205 ; 17 .lur. 1009; 
10. L. H.291 ; 138 E. K. 1311. 

Annotations : — Consd. WoffaU v, Lanrlo (1855), 15 C. B. 

Re!d. Koudall v. Kliig (i85(i), 17 C. B. 483. 


SxTB-SECT. 3. -Work not completed. 

439. Negligence — Incorrect estimates.] — An 

engineer was employesd to fonn plans make 
estimates for the ei'(H!ti<^n of a biidge. IJo 
intrusted another to examine tlie bt?d of the river, 
who reported it to consist of hard marl rock. On 
that rcjport the engineer made his estimates. It 
turned out that the bod of t.ho river was not hard 
marl rock, but that an additional expense for piles 
was necessary : — Held : the engineer was not 
entitled to anytliing for his work <fc labour, inas- 
much as by Ins iK'gligence tlie party had been 
d(‘ceived in the matter. — ^Monjoypenny t\ JIaut- 
LAND (1821), 1 C. cVe P. 352 ; 3 L. J. O. 8. K. B. 
Oh ; subsequetd proceedings (1820), 2 (/. & P. 378, 
N. P. 

Annotations : — Mentd. Worul v. Argyll (1841), 0 Man. & G. 

y28 : Day r. Sharp (184 0), 7 L. T. U. S. 0‘i ; Smith r. 

Archihald (1849), 14 L. T. U. S. 174. 

440. .]— If mi engineer, employed 

by a commitl/oe for erecting a bridge &, forming 
a road to it to make an estimate of tJie expon.se 
of t.ho works, makes a low estimate, thereby 
induces persons to subscribe for the execution 
of the work, wlio would othei'wiso have declined 
it., it turns out aft.erwards that such estimat.o is 



ence or warn 
fc^lone but at a ^ 
tilled lo recover 
such esUmaW. 
, 2 0. & !'• 


G. 928. 

pt 


incorrect, either from ne 
& that the work cannot 
greater expense, he is not 
anything for his trouble in malduL 
— Moneypenny V. Hartland (182 
378, N. P. 

Annotation : — Reid. Wood i>. Argyll (1844), 6 Man.? 

441. Prevention by employer — Failure to a 
lowest tender — Remuneration subject to ipeoia 
condition.] — A church having been destroyed by 
Are, a subsciiption was opened for rebuilding it, 
and a committee for that purpose formed, deft, 
being a member of it. Pltf. sent in a design, which 
was approved. Tlie committee advertised for 
tenders for building the church according to pith’s 
design, imposing the condition upon him, that 
although pltf. was to make the necessary plans 

8pecifi(jations for carrying out his design, yet, 
in case the estimate for building should exceed 
£1,700 exclusive of commission the salary of 
the dork of the works, pltf. was not to be paid 
anything for his labour trouble, & the committee 
were to be at liberty to decline pltf.’s design. 
E.stimates were sent in by four different builders, 
but one only below £1,700, & the committee not 
pledging themselves to accept the lowest tender, 
refu.sed to i)roceed, ultimately nothing further 
was done, Ac the church remained unbuilt. ’Fhe 
jury found that the lowest estimate was one that 
a man might have i)rudently acted upon : — Held : 
jjltf. was ontit-led to recovei* for work & labour, in 
dramng the plans & specifications, — C i,ark 
Windham (1851), 18 L T. O, 8. 64. 

442. Plans for works for specified sum- 

Tenders In excess.] — In an action by oi'diitocts, 
wliose plans, after having been accepted, are 
reject.ed, on the ground that the work cannot be 
done for tlie amount of their estimat.es, it is for 
the jury whether it is an exT)ress or implied con- 
dition of the contract, tliat the estimates shall be 
reasonably near the actual cost. — Nelson v, 
Spooner *(1861), 2 E. & F. 613, N. P. 

443. .] — Where an architect 

was instructed to prepare j)lnns for a building, tlio 
costs of which were not to exceed a specified 
amount, A: all the tenders were above that amount : 
— Held : tlie question whether the employer could 
repudiate the contract & refuse to pay tlie architect 
was a question of fact for a jury. — B urr p. Kidout 
(1893), Thnesy Feb. 22nd. 


PART XVI. SECT. 3, SUB-SECT. 3. 

l. Neglifienoe of engineer or nrehi- 
teet—Cosi of work ti anted — l*lans ex- 
reeding i/wu'M— Where an aivUitecl. is 
inst-nicted to propaiv dcsigiiB for a 
huildingr, & a certain sum is named us 
the limit of cost, he Is not entitled to 
recovisr coirunlssiou in resfieet of 
dositfiis which could not be cariiecl out 
for Hiuih sum. — F lannaoax v, Matk 
(1876), 2 V. L. n. 157.— AUS. 

m. .] — Pltf., an 

oinflncor, had propaivd a scheme the 
cost of which exooodod the cost fixed 
upon by the parties : — Held : he was 
entitled to no remuneration. — Gel- 
i.ATLY V. Burohersdorp Mtjnicipality 
(1917), K. D. L. 289.— S. AF. 

a. Neglect to obtain 

exxwt limit from ownxr.] — Deft, in- 
tended to build a houBo at a cost of 
from $.3,000 to $4,000, & Instructed 
pltf,, an architect, to draw plans, which 
pltf. did, but for a house to cost $7,000. 
Pltf. did not Inquire what price dtift. 
wished to pay, but ho had the iuforma- 
tion from an intermediary that $4,200 
was the amount which deft, hud to 
finance the building : — Held : pltf. 
was negligent in t.hat lie did not 
^quaint himself with the price which 
deft, was willing to pay, & as he had 


Iirepared plans which were of no value 
to deft., ho could not lecovor, — 
Ilim'Hc'ROFT V. Lkitch (1013), 25 

W. L. It. 609.— CAN. 

o. Tenders exceeding 

limit .] — An arc.hltect is not. In the 
a.bsonco of any agi’cemont relating 
thoK'to, entitled to any remuiiuratlon 
whatever for making plans & spool Ilea - 
tlons & ealli ug for tenders, at the re- 
quest of his employers, when the lowest 
tender exceeds tho price initially fixed 
between architect & employer as tho 
limit of cost, for the buudiiig contem- 
plated, & tho latter decides on that 
account not to proceed with tho work. 
— Pearce &: Pearce v. Walker (1905), 
19 E. D. C. 80.~S. AF. 

p. Excess caused by 

compliance with bye-law .] — Where an 
architect is instructed to prepare plans 
for a buildiug to cost not more than a 
certain sum, but which building must 
also comply with other conditions as 
to accommodation under a municipal 
hyo-law, thou althoxigh, in oinler to 
comply with such other conditions, tho 
tonaors sent In are in excess of the sum 
mentioned, the architect cannot recover 
for his services. — ^Wilsont v. Ward 
(1908), 14 B. C. R. 131 ; 9 W. L. U. 
481.— CAN. 


Ncf, further, cases in Sub-scct. 4, post, 

from 

estinmte of cost.] — Thoi’c is a distinction 
between an undertaking to supply 
])lanM & Hpeciflt?at4ons of a building at 
a cost not to excised a specified amount , 
& an umlertttking to supply plans & 
specifications of a epecifleu building 
over a specified ai*oa with an ostimuto 
of tho probable cost. The former 
undertaking in regard to the amount 
makes it a condition, coinnlianco with 
which is necessary to entitle the archi- 
tect to recover for Ids work, bccaiiso 
the iion-compliancx3 Is a complete 
failure to carry out the contract, & 

{ rocs to the root of tho matter ; but. in tho 
atter, the estimate, is not a condition, 
but merely the cxprtisslon of his pro- 
fessional opinion on the probable cost 
of the build lug to bo erected, which 
may bo correct or under or over 
estimated, but which, oven if incorrect, 
could not deprive 1dm of payment for 
his services, though possibly it might 
Justify a deduction in the valuo of nls 
services, & possibly a right of cross- 
action if the wrongful ostimato aroso 
through want of skill or negligence 
resulting in damage to tho owner. — 
Harvkv V. Brown (Thomas) & Sons, 
Ltd., [1920J Q. S. R. 25.— AUS. 
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444* Building 

brought an wect^.] An architect 

plans, taJdn^i^ Ws charges for preparing 

which out quantities, etc., for a house 

not in fp'^^^had designed to build but which had 
j.rfHct been built : — Held : it was for the jury 
the work was done on the retainer & 
Jhployment of deft. — Spratt v, Dornfobd (1862), 
2 Hudson’s B. C. 3rd ed. 7. 

445 . ^mmission on estimated expense.] — 

An architect is not entitled to recover commission 
on the estimated expense of a building, which 
ultimately is not erected. — F arthinq r. Tomkins 
(18113), 0 T. L. E. 560. 

446. Refusal to deliver plans unless paid more 
than due — Whether bar to claim for amount due.] — 

Where A. contracts to do work on materials 
supplied to liim by B., os where he contracts to 
survey a parish, & to set down the results of such 
survey in a map, upon paper furnished to him by 
B., his rig} it to sue for work & labour is complete 
as soon as he has finished the work, & has given 
B. a reasonable opportunity of ascertaining its 
correctness ; & if, there being no contract for a 
specific price, he demand more for the work than 
a reasonable price, & refuse to deliver it except 
upon payment of such larger price, that does not 
preclude him from suing for & recovering a reason- 
able price. — IIufjnE.s v. JiENNY (1839), 5 M. & W. 
183; 2 Horn. & H. 13; 8 L. J. Ex. 177; 351 
E. E. 79. 

447. Payment conditional on disposal of land 
for building — Whether Implied contract not to sell 
for other purposes.] — A declaration stated that ii., 
being possessed of land, agreed with M., an archi- 
tect, that he should lay out the land for building 
purposes, & make surveys, etc., that he should 
make no charge for the above services, but in the 
event of the land being disposed of for building 
purposes, M. should bo appointed arcliitect on 

L. ’s behalf, & the i^artios building should pay lura 
a percentage on the outlay, provided they did not 
employ liim as their own architect, but in the 
event of L., or his exors., wishing to dispense with 

M. ’s services, he or they should remunerate him 
for his services in making the preparations. L. 
made the surveys, etc., the land was not disposed 
of for building purposes, and E.’s exors. dispensed 
with M.’s service.s, & put it out of their power to 
dispose of the land for building purjioses, & 
thereupon L. claimed remuneration for the pre- 
jiarations : — Held : he was not entitled to recover, 
the disposing of the land for building i^urposes 


being the event in which he was to have any 
remuneration, & even if the declaration could be 
taken as charging the exors. with wrongfully 
putting it out of their power to dispose of the land 
for building purposes, no contract could be implied 
from the agreement that L. or they should not 
dispose of the land otherwise than for building, 
in which case M, was not entitled to anything. — 
Moppatt V, Laukie (1855), 15 0. B. 683 ; 24 
L. J . C. P. 66 ; 24 L. T. O. S. 269 ; 1 Jur. N. S. 
283 ; 3 W. R. 2.52 ; 139 E. R. 653. 

Annotation : — Mentd. luchbald v. Western Nellgherry CJolTeo, 

Tea, & Cinchona Plantation Co. (1864), 17 O. B. N. 8. 733. 

448. Death of engineer — Payment by instal- 
ments — Instalment due at death.] — Defts. employed 
8. as consulting engineer for fifteen months t/O 
complete certain works. 8. was to be paid £500 
for his services in equal quarterly instalments. 
Before the work was finished, & whilst two 
quarterly instalment-s Avhich w^ei'e due to him were 
still unpaid, he died : — Held : his personal repre- 
sentative was entitled to recover them. — 8tuhbs 
V. Holywell Ry. Co. (1807), L. R. 2 Exch. 311 ; 
30 L. J. Ex. 100 ; 10 1.. T. 631 ; 15 W. R. 869. 
Antwtatioii : — Distd. Krellv. Hciiiy, [1903] 2 K. B. 740. 


Sub-sect. 4. — ^Amount. 

449. No special agreement — Whether entitled 
to 6 per cent, commission.] — Pltf. claimed £511 Sr. 
as the balance due to him for woi'k & labour as 
an architect. The bill of particiilai-s set forth the 
work wdiich pltf. had done, & the estimated ex- 
penditure for the buildings of which ho had super- 
intended the erection, So distinctly claimed 5 per 
cent, commission tlieroon, as the proper So custom- 
ary reward of such professional services. Proof 
having been given of the sum on which the com- 
mission w’^ould be chargeable if pltf. was eniit^Ied 
to charge it, it W'as contended by pltf. that he w^as 
entitled to charge 5 per cent, commission, accord- 
ing to the custom of the profession : — Held : (1 ) 
such a claim could only bo established by proof 
of an expi’oss contract to pay such a commission ; 
(2) although the i)articula!’s (daimed a commission 
on the amount expended, it was open to pltf. to 
prove the value of his services, for the statement 
of the services was the essential portion of the list 
of particulars, So all that was said about tho 
commission was an unnecessary specification of 
the mode in which it was proposed to calculate 
the value of the work So labour ; (3) tho jury 

having given a verdict for pltf. for the amount 


446 i. Bvildino not erected — dommis’ 
(don on estimated expense.] — Pltf. was 
eiigoffod by dofts. to prepare plans & 
speolflcatlons for a bnildliig: to cost not 
more than a fixed sum, for which he was 
to jroceiv’e a comnil salon on tho cost. 
The plans were approved by defts., & 
tenders called for, & tho work pro- 
ceeded with. Owing: to on advance In 
the price of materials, the work was 
stoppetl : — Held : pltf. was entitled to 
recover from dofts. tho stipulated com- 
mission on the estimated cost of tho 
build ing:. — IIirrcHiNHON v. Conway 
(1900), 34 N. S. It. 554.-~CAN. 

r. VUra vires of munici- 

palUy.] — A nnmlclpallty being granted 
a sum of money for tho orootlon of a 
public library was autiiorieed by an 
Act of the colonial Legislature to spend 
the sum roqiilrod for purchase oi tho 
site Sc an annual sum for its support. 
Jrdtfs., architect^ wore employed to 
prepare plans. The project was aban- 
doned & pltfs. claimed a peroentagro on 
the estimated cost for work done by 
them ; — Held : tho city had no 
authority to cuter into any contract 


involving the expenditure of municipal 
funds in respect of tho building, & pltfs.' 
action was dismissed. — S ydnky v. 
Chaitkl (1910), 43 S. C. It. 478.-— CAN. 

SeXi further, cases in Sub -sect. 4, post, 

8. Plans Twt approved or used hy 
employer .] — In the absence of spoclal 
agreement, an architect employed to 
design a building is not entitled to 
remuneration for ills plans & speclflca- 
tions unless the employer has approved 
or in any way utilised them. — B e Witt 
V. Cape Canning Co. (1894), 11 S. C. 
116.— S. AF. 

t. One of two engineers going abroad 
— Whether contraot psr joint emphry’ 
meni .] — ^An agreement was made that 
B. & E. should bo tho engineers of 
a CO., to superintend the construction 
of tramways ; E. prepared various 
plans & drawings, but in consoqucnco 
of tho work not being proceeded with 
at once, went abroad, & took no further 
part in tho construction of tho line ; tho 
work was subsequently completed by 
B. In conjunction with another engineer. 

In an action by B. & E. for remunera- 


tion under tho agreement ; — Held : it 
was not a contract for Joint employ- 
ment, Sc so long as tho work was 
efficiently done. It could competently bo 
executed by eit-hcr of tho assoclaUnl 
parties. — BEArriE v . Edinbuiwiii 
NORTHKHN TliAMWAY CO. (1891), 28 
Sc. L. it. 763.— SCOT, 

PART XVI. SECT. 8, SUB-SECT. 4, 

449 i. No special agreement — Basis of 
remuneration. h- An architect is entitled 
to a fair & reasonable reward for tlio 
amount & quality of his work, but, 
apart from agreement, the percimtago 
scale upon which that remuneration is 
customarily caloulatod by the profes- 
sion, affords no measure of wnat is 
reasonable remuneration. Whore there 
Is no such agreement it is tho duty of 
ilic ct. to inquire into the amount & 

? [uaHty of the work actually done- — 
jUbkr V. Kegel (1913), W. L, B. 91. — 
S. AF. 

449 ii. Footnkr v. 

.Toskph (1800), r» L. 0. J. 225 ; 11 
L. C. U. 94.--^AN. 
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to which ho would have been entitled had there 
been an express contract to pay him 6 per cent, 
commission, but expressly rejected a finding of that 
amount as commission, there was no ground for a 
new trial. — Mayer v. Ward (1840), 7 L. T. O. S. 4 ; 
6vih nom. Mayor v. Ward, 10 Jur. 796. 

45 Q, ,] — An architect; — Held: en- 
titled to a commission of 6 per cent., in the absence 
of evidence of a special bargain for less. — Patter- 
son V. Titbbs (189.5), 11 T. L. K. 261. 

451. Professional scale — Royal Institute of 
British Architects— Fees & percentages settled by 
— Not recoverable in absence of agreement.] — 
Burr r, Ridout (1893), Times, Feb. 22nd. 

452. Rules as to remuneration — 

Not binding — May be taken into account.] — Whip- 
ham V. Everitt (1900), Roscoc’s B. C. 4th ed. 171. 

453. Work as surveyor — Payment according to 
work done.] — surveyor is to be paid according to 
his labour, & not according to the amount of the 
bills he looks over & settles. — Upsdell v, Stewart 
(1793), Peake, 255, N. P. 

454 . 6 per cent, on sum laid out.] — 

Commission of 5 per cent, on the sum laid out, 
allowed to a surveyor on a qwmtum meruit — 
Chapman v. 1)e Tastet (1817), 2 Stark. 294, N. P. 

455 . Ryde’s scale.] — There is no custom 


between surveyors & their' by wliich the 

former can base their accounW%P^ Rydo s sc^e, & 
a surveyor, in the absence of a agreement, 

is only entitled to charge a fair & Rto^nable sum 
for his services. — Debenham v. KingjI^l College 
Cambridge (1884), 1 Cab. & El. 438 ; l»t L. U 
170, N. P. ^ ’ 

456. .] — Held : though the evident. 

did not establish a custom between surveyors & 
their clients to charge according to Ryde’s scale, 
there was evidence that defts.’ agent had employed 
pltf. on Ryde’s scale. — Buckland & Garrard v. 
Pawson & Co. (1890), 0 T. L. R. 421. 

457. Held applicable In circum- 

stances.] — Stenning v. Mitchell & Co. (1904), 
Emden’s B. C. 4th cd. 662, 

458. .] — Upon the formation of the 

B. union embracing {inter alia) some parishes 
formerly belonging to a dissolved union of whicli 
the properties <fe liabilities were transferred to B. 
union, a palish, S. C., formerly part of the dissolved 
union was added to T. union, & financial adjust- 
ments between B. union & T. union became 
necessary. T. union requiring to know the value 
of the former interest of their new parish, 8. 0., 
in the properties transferred to B. union, entered 
into an agreement under seal with F., a surveyor, 


451 i. Professional scale — Quebec AS‘ 
sociaiion of Architects. |~An archiltKjt, 
in order to avail hiiiiKolf of the taritt 
of ilio Prov Inco of Quebec AHsoclalion 
of An^liitects, in support of a claim for 
Horviccfi as architect, must cHtablish 
that ho iH registered as a member of 
the asHOciatlon under (51 Viet. c. 33.— 
BKAUIJKU V, LAPUSHRlfl (1003) Q. 11. 
a 6 a. C. 1.— CAN. 


461 ii. 


A IberUi A rch itceW A sso * 


dofion.l— Pltfs., a iiiui of archlt(;et>s, 
Kued for the preijaration of plans. The 
idans were prcpaitul by pltf. V., who 
was not, at the time deft, instructed 
liim to prei)uro the plans, regisUu'ed 
under Alberta Arehiteets’ Association 
Act, 11)00: — Iieid: the scale of fees 
prescribed by the Act could not l )0 
iuvoked by pltfs.— t^vuciiON & Van 
Tvnk V. MACt\)HHAM (IDM), 28 
W. L. II. jOO ; lU D. L. H. 708.--CAN. 


a. PcrccnUtue on cost — Hov) cal’ 
culated.] — I’erecntugo of cost of a 
building means percentage of the actual 
cost, not percentage of an estimaUid 
cost at the time of the engaging of 
the architijct.— Shaw'INkjan Eatj^s 
HCHOOJ^ CoMKS. V. JjAFOND (1911), 
Q. 11. 23 K. B. 193.— CAN. 

b, .] — Deft, rc^qnested 

pltf. to prepare plans for a building to 
cost #1,800 ; the plans, as finally pre- 
pared & approved, were for a building 
which would c-ost #25,000 : — Held : 
plti. was entitled to bo paid a per- 
ccut 4 )ge on the latl^jr amount. — 
Cjiaitklt. IlRomERS & Co. r. Nolan 
(1906), 38 N. 8. R. 74.— CAN. 

0 . Architect dismissed before 

viork compkicd.p-PMt. was ougagod by 
deft. 08 architect for the erection of a 
building. Idtf.’s I'omunoration was to 
ho 5 per cent, of the cost of the build- 
ing. During tho course of the work of 
oi*ection deft, bocamo dissatisfied & 
took tho Buporinteiulenco out of pltf.’s 
hands -.““Hcid ; pltf, was entitlod to 
5 per cent, on tho value of the work 
done before the building was taken 
out of his hands & 24 per cent, on tho 
value of the work done aftenvards. — 
GOUINLOOK U. MACU5AN (1918), 14 
O. W. N. 142.— CAN. 


d. Whether interest allow- 

able .] — In an action by a consulting 
engineer to recover tho commission 
agreed upon as his romunci*at.ion for 
his services installing a water-works 
plant ; — Held : pltf. was entitled to 
tho commissLou, hub not to interest on 


it. — Lka Misdtcine Hat City, [19171 
3 W. W. K. 4fi7 ; 37 D. L. It. 1.— CAN. 

e. Or qitmvfum meruit.] — Pltf. 

was employed by deft, to design & super- 
vise the construction of certain work at 
a reasonable rate of i*emunoTutlon, 
Sc alleged the usual & i-easonablo rate 
of renuineration was 7 4 per cent, upon 
tho total cost of such work Sc that by 
reason of deft.’s refusal to continue tho 
said employment he had sustained 
damages in u certain sum, being 7 i per 
cent. m>ou the cost: — lleM : pltf.’s 
claim ivas not one on a quantum meruit 
for work actually done, bub was a 
domaiid for compensation for tho total 
agre-ed rcmuueratloii in rtisi>oct of an 
employment oontracUid for but not 
carried out. — Salisbuuy Municipality 
V. Macmuldkow (191(5), App. D. 252. — 
S. AF. 

f. Quantum meruit — Plans iwt com- 
jilek'd to emphn/cr^s satisfaction.] — 
It no dofenco to an aeiitui by an 
architect for payment for his services 
in preparing plans, etc., for a building, 
to say that the plans were never com- 
pleted to doft.’s satisfaction. Tho 
architect is entitled to bo paid for work 
be has done at tho request of deft. — 
Maclurk V. CuSAOK (1912), 20 W. L. 11. 
611. — CAN. 

g. — — Defective plans.] — Defts., 
the employers, countoi’clalmed against 
pltfs., tho ai'chitocts, for their negli- 
gence ill the preparation of plans, 
which resulted in a serious dofoeX in 
the building: — Held: ultfs. could not 
recover anything for the i)n:)pai*atlon 
of the plans as they had not suimlicd 
proper ones. — Cauciion & Van Tynr 
tJ. MacCJosham (1914),)28 W. L. II. 500 ; 
19 D. h. 11. 708.— CAN. 

h. Plana rendered useless 

chftngc of scheme,] — Pltfs. i»rcpared 
plans for certain work on dofts.’ in- 
structions, but were stopped & asked 
to pi-oparo plans for a second scheme. 
Th( 3 y were again stopped, & tho process 
was lepoated a third time. None of 
t lie plans under the first three schemes 
were submitted for approval, tho 
steppage ill each cose being due to 
altemtlon lu defts.’ miuds as to what 
was required, Idans for a fourth 
sebeme woi*o approved, but the wm’h 
was not proceeded with : — Held : pltfs. 
wor€ entitled to reasonable nmiunora- 
tion ior the preparation of tho thi’oo 
earlier scl-s of plans in addition to 
theli* <^m for tho fourth set. — 


Aokrrmann Sc Apammon v. Coixinial 
Govkhnmknt (1902), 19 S. C. 274. — 

S. AF. 

k. No evidence of neqliorncc.] 

— Held : pltfs., architects, woixj entitled 
to recover tho value of services i*ciidcrcd 
in making plans & sneciilcations for a 
building, tl»u cvlaonce negativing 
chaigos of negligence made against 
them by defts. — M unro Sc Mkap v. 
YoRKTON AUHIL?ULTURAL & INDUH- 
TiiiAL KxiiiniTioN Asaoc., Ltd. (1913), 
26 W. L. 11. 513.— CAN. 

l . TVorA: abandoned .] — To an 

action by pltfs., anhitects, to i-c- 
cover for pivllmiaary plans & drawings 
defts. set up a special agreement that 
piellininai'y plans for alterations, if tlio 
alterations were not proceeded with, 
should be paid foi* only to tlie extent 
of tho di'aftsman’s actual work upon 
thorn : — Held : not- an imconscionablo 
or imrcasouablc agreement, & plt(s. 
wore entitlod to recover on a quantum 
meruit. — Bond & Smith v. Ootxinial 
INVKSTMKNT & LOAN CO. (1908), 11 
0, W. It. G17.— CAN. 

m. .] — The council of D. 

advertised for competitive plans lor 
a school lioiiRO, Sc pltf.’s plans were 
accepted. On a vote of the electors 
of tho town a sehonie to raise a sum to 
pay for tho school house was defeated, 
litf. claimed remuneration on a pci- 
cenUigc basis : — Held : pltf. was en- 
titled to mriuncration on a quantum 
meruit. — Erb v. Dresden (1909), 13 
O. W. R. 503.— CAN. 

n. .] — An archittict who 

is employed to prepare designs for a 
proposed st-nictims & with proper skill 
complies with his Instnuilous, is 
entitled, if the cmi>loycr dwidcs not to 
proceed further, to a reasonablo re- 
muneration for his work, unless tho 
ovldoneo clearly shows a contrary 
understanding between the parties. — 
De Zwaan V, NouitHis (1903), T. 8. 
814.— S. AF. 

^ec, further, cases in Sub-sect. 3, ante* 

T.owcht tender e.recedinq 

aliened limit of price.] —It was disputed 
whether the price of a building for 
wldch plans wore prepared had Imjoii 
limited or not. Tenders were called 
for, Sc. pltf., the architect, clalmod £320, 
being commisHion on tho lowest tender, 
whlcli far exceeded the alleged limit 
of price, ’rhe jury fomid a verdict for 
£3()0 : — Held : thoiv was CYldouco 
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Sect ^*-^Rcmumrah(y^ Sub-sects, 4 <fc 6. Pari 
XVII- Sect i ,y 

to value &; to be paid a percentage 

of the valuq^ interests of the T. union therein. 
P. mwt^^jrjy thought that the agreement entitled 
^^.sTbe paid the proper percentage of the whole 
v^uc of the propci*tie8. His mistake was inno- 
"cently induced by corresi)ondenco & negotiations 
between him & the T. union before the agreement : 
— Held : as there was no mutual mistake & the 
parties were never ad iderrit the agreement could 
not be rectified, but it must be rescinded, & 
P. was entitled to remuneration on a quantum 
meruiti but not necessarily according to Byde’s 
scale. — ^Paraday v. Tamwoutii Union (1916), 
86 L. J. Oh. 436 ; 81 J. P. 81 ; 15 L. G. R. 258. 

459 . Particulars of demand — Sufficiency 

of.] — In an action by an engineer, for work & 
labour &- materials, a bill of pai*ticulars giving a 
general account of the nature of his demand is 
sufficient, as that he claims in respect of certain 
surveys, stating the number of miles & branches. — 
II1GCIIN8 V- Edk (1846), 15 M. & W. 76 ; 4 By. & 
Can. Cos. 126 ; 3 Dow. &i L. 470 ; 15 L. .T. Ex. 
77 ; 6 L. T. O. S. 375 ; 10 Jur. 76 ; 153 E. B. 767. 

Annotations : — Difltd. Berkley v. Bo Vero (lft46)» 15 B. J. Q. B. 
iJ23. CoilSd. Irvinfir v. Baker (1846), 15 Jj. J. Q. B. 322. 
Dbtd. Prichard v. Nelson (1847), 16 M. & W. 772. 


460. Reasonable time — Right of employer 

to revoke.] — A. employed B. to make certain sur- 
veys, etc., but did not stipulate that they should 
be ready within any specified time. Some montl^ 
after the agreement had been entered into, A. 
gave B. notice that he would no longer require 
his services. B., notwithstanding the notice, 
proceeded with the work, & brouglit an action for 
a quantum meruit : — Held : if a reasonable time 
had not elapsed for B,, considering his character 
& engagements to have done the work when the 
notice was given, B. was entitled to recover. — 
Braithwaitb V, C^awshay (1850), 16 L. T. O. S. 
81. 

461. Qualifying as wltnesses-^Ryde’s scale.] — 

On an arbn. to settle the amount of compensation 
due to A. & Co. the taxing master did not allow 
the costs of certain architects & surveyor called 
during the arbn., on the ground that their charges 
were too high. The fees were in accordance eitlior 
with Ryde’s scale, or with the scale of charges 
adopted by the Liverpool Architectural Society. 
The ct. reversed the decision of the taxing master 
on another ground, but said that nothing in their 
judgment must lead to the supposition that they 
gave any approval to such scales of charges. — 
Brocklebank V. Lancashire & Yorkshire By. 
Co. (1887), 3 T, L. B. 575, C. A. 


that defts. had promlsod to pay pltf. 
such a sum as would remunerate him 
for his work, & the verdict ouglit not 
to bo dl8turl>ed. — Spknokr v. Haiirib 
(1890). 11 N. S. W, Ij. 11. 21,— AUS. 

Scf, also, cases in Sub-sect, 3, ante, 

p, Work 'not cotnpleied accord- 

inu to plan — Negligent superviMoii.] 
— An airrooinent whereby an architect 
undert^os to prcpaitj the plans & 
8 peciflc 4 itlons, receive tenders & award 
the contracts, direct the contractors 
Sc superintend the work of erecting 
two honsos, creates a divisible obli- 
gation which Is capable of being exe- 
cuted by pai'ts, & the absence of t)io 
artihiU^ct from the work during the 
coui-se of Ife completion merely gives 
the pieprietor the right to reduce the 
salary agreed upon in ])roportion to 
the damages he has sulTcrod. — Mann v. 
liunoLi’H (1909). Q. 11. 37 S. C. 299. — 
CAN. 


q. .] — An ai*chltcct 

who through negligence in supervising 
work for the owner Sc in making his 
final inspection gives his final cortlllt^aUj 
when the work has in fact not been 
properly comi)lcted according to the 
plans Sc speclflcations is nevertheless 
entitled to be paid for his services 
quantum meruit, whim lie has been 
employed on the usual tcniis. — BRUfK 

r. jA^uc8 (1913), 24 W. L. U. 752 ; 4 
W. W. It. 1019,— CAN. 


.]- Bltf., 

arc'bitcct, was engaged by defts. in 
counecMon with the enaction of a build- 
ing. The contitictorH for the roof wore 
very faulty in their work, & it proved 
a failuiv. Unknown to defts., pltf. 
attempted unsuccessfully to make 
good the roof & ultimately defU.* 
agent rcmovcMi the roof & eiticted 
another : — Held : pltf. was entitled to 
his fees but ho must pay or Indemnify 
defts. against the expense of the 
abortive attempt to patch up the 
roof. — MEUnnnii v. U. C. Eiuscoi’al 
CoRVN. OF OiTAWA (1914), 7 O. W. N 
650.— CAN. 


s. Work jjartly unauthorised 

— No intention of miployer to complete.] 
— Pltf. sued for the preparation of 
plans, etc. for a building. Deft, never 
had an Intention of procuring plans & 
spociilcatlons : his purpose was to 
carry on meetings & interviews In such 
a way as not to commit himself, while 
gathcrhjg as much infonnation Sc 


advice as he could from pltf. without 
having to pay for it : — Held : most 
of the pltf.’s work was unauthorised & 
useless, but a certain part being 
authorised for this part the deft. must, 
pay. — Lachanck v. Wilson (1908), 7 
W. L. It. 640.— CAN. 

t. Amount claimed— Sole enidi'ncc of 
value. \ — In au action by architects for 
fees for preparing plans for a build- 
ing which was never erected, there 
being no evidence as to the value of 
t heir services, of any weight as opposed 
t o the testimony of pltfs. tboinselves : — 
Held : pltfs. were entitled to recover 
the amoimt which they claimed. — 
Smith v. ("rump (No. 2) (1910), 14 
W. L. It. 207.— CAN. 

a. Ditches <£• Watercourses Act, 

8. 29 — Claim primd fame, valid- - 

Onus of proof.}'— Under Bitches Sc 
Watereoii 1*808 Act, s. 29, an engineer 
certified that ho was entitled to $45 for 
fees & charges for his services : — Held : 
his certUlcate estehlished primd fade 
the valiflity of his claim, & iho onus 
was on pltf., objocUng to show its 
Incorrectness. — Cuddaiikk v. Mara 
(1906), 12 O. B. II, 522 ; 8 O. W. R. 
423.— CAN. 

5 , supported by contract 

— Amowit jtaid iiito court .] — WA'rr v. 
Hm'ii(;ocK (1919), 16 O. W. N. 355. — 

CAN. 

0 . Kxccediny employer's in- 

ieniitms.}- Pltf., an arehitoct, wim In- 
structed by deft, to give an osUmate 
for a T>roposcd bitiidlng. Pltf. pre- 
pared drawings, plans Sc an estimate Sc 
dollvoiTd tliein to deft., who protested 
that he dbl not know pltf. wtvs going te 
take so much trouble : — Held : in an 
action for the payment of his fees that 
the pltf. was oiitilled to recovor.^ — 
CniHHOLM V. WopLKNaRR (1913), 26 
W. B. K. 274.— CAN. 

d. Extra sennees — Justified devia- 
tions .] — Bam WELL V. Kindt (1914), 28 
W. B. U. 347.— CAN. 

e. huilding enlarged after fees 

agreed.] — Deft, entennl iiite a con- 
t rocit with a eo., called in the contract 
“ tlie builder.*' for the construction of 
a theatre ; the builder was to provide 
drawings Sc Hpociheations, secure pro- 
posals fi*oui contract-ors, & suporvlso 
the work ; the cost of the building was 
not to exceed a stipulated smn, & the 
builder w'os to receive a stipulated sum 


for full profit, commission & com- 
pensation for performance of tho work. 
Tho contract also provided that no 
alterations should bo made iu any con- 
tractor’s work except upon tho WTltten 
order of the owner. After contraef« 
wore let deft, directed an increase in 
the size of the building : — Held : “ the 
builder’* was really the architect, Sc 
ho >vas entitled to a roasonablo sum for 
the service rendered in connection witii 
tho increased size of tho building.— 
Mtu.h V. Small (1997), 9 O. W. 11. 
893 ; 10 0. W. li. 499.~CAN. 

f. Supervision — Dismissal he- 

ft oc work completed.]-— V\if. was in- 
structed by deft, to prepare plans & 
Hpuclfications for some houses fi>r a 
slat/Cd sum. The plans were prepared 
& paid for. A question Hubscjiuent.ly 
arose as tn tho fees paid for iuspeclioii 
Sc superintending the work undt^r 
construction, lieft. dismissed tho 
pltf., but he continued to superintend 
some of the work. In an otdloii for 
scrvicos rendered : — Held : pltf. was 
entitled to recover except for tlio work 
he had superintended after being 
dismissed. — S chwap v. SuiiAaGE (1900), 
3 W. B. K. 463.— CAN. 

461 i. Qualifying as idlncss.) — 
(Rialifying expenses ouglit to bo 
allowed to all wltiiesHos who testify 
as te value, etc., where it Is iioticssarv 
for tlieiu to uiako valuations & cal- 
culations. — He IjAINg’h (;laxai (1907), 
26 N. Z. B. K. 703. -N.Z. 

g. Competitiee plans — Nd ac- 
cepted — Destroyed in transit -Measure 
of damages. ) —Architectural plans of a 
building submitted iu competition & 
not accept-ed, were in tho course of 
transit destroyed by lire ; — Held : the 
j>ropcr measure of damages was the 
value of the plans to tho architect for 
exhibition purposes, & not tho cost of 
thoir reproduction. — Nioolais r. Do- 
minion Exi'RBHS Co. (1914), 20 B. C. R. 
8 .™ CAN. . 

h. Quantum meruit .] — 

Hoi'kinh r. Tuompbon, 3 B. C. B. J. 
36.— CAN. 

k. Assistants — Employed by en- 
gineer.}— The amount to bo paid to 
assistants employed by an engineer in 
matters of detail such as taking levels, 
])roparaiion of )>luus, ete., is a matter 
of quantum meruit. — ^Moore v, Maiicii 
(1909), 13 O. W. R, 092.— CAN. 



Pabt XVII.— Bills op Quantities and QuANTPr^y Subveyobs. 


Sub-sect. 6. — By whom payable. 

462. Whether builder liable — ^Employment by 
owner.] — ^An architect employed by a building 
owner to superintend budding operations, the 
contract for which was silent as to who was to pay 
the architect’s commission, sought to recover his 


I 

commission fiom the builu«t j 
not do so, unless the builder /iiJ* 
amount of the commission fro^ 
owner in addition to what was du 
the contract. — Locke v, Mobteu (1885;, 


Part XVII. — Bills of Quantities and Quantity Surveyors. 


Sect. l.—BIUS OF QUANTITIES. 

463. Whether Implied warranty as to accuracy — 
Architect taking out.] — Deft, employed an architect 
to prepare plans & a specification for a house, &- 
to procure a builder to erect it for him. The 
architect took out the quantities, & represented to 
pltf., a builder, that they were correct, & pltf. 
thereupon made a tender, which was accepted. 
The quantities proved to be incorrect, & pltf. 
expended upon the building a much larger amount 
of materials Uian he contemplated : — Held : there 
was no evidence that the architect acted as deft.’s 
agent in taking out the quantities, or that deft, 
guaranteed their accuracy, & pltf. could not 
recover more than his conf/ract price. — 8 ( driven j^r 
r. J*ASK (18(i«), L. II. 1 C. P. 715 ; Har. & Ruth. 
834, Ex. Ch. 

Annotations: — Consd. Youtigr. lllako (1887), 2 Hutlson’8 B. C‘. 

4th od. lio. Refd. Re Ford & BemroHo (1902), 18 T. Jj. It. 

443. Mentd. I'opo & Voaraon v, Buenos Ayres Now Gas 

Co. (1892), 8 T. L. R. 75H, 

464. Whether builder bound — Right to 

sue for extras.] — A builder is bound by his special 
contract, however im providently entered into, & 
he cannot, in the absence of fraud or waiver, sue 
for extra work on the ground that the quantities 
are grossly erronc'ous A misled him. — Sheuren v, 
Harrison (1800), 2 Hudson’s H. O. 4th od, 5, N, P. 

465. Quantities not made basis of contract 

— Action for negligence in taking out.] — A firm of 
arcliitects took out quantities supfilied tliem to 
the builders, At were paid by tliom. In an action 
by the builders against the employer At his architect 
for damages occtisioned to the builders by alleged 
erroi’s in the bills of quantities ; — Held : -(1) there 
was no warranty by employer or architect of the 
accuracy of the quantities ; (2) no action lay for 
negligence in taking out the quanl-ities ; (3) the 
quantities were not made the basis of the contract, 
— Young v, Blake (1887), 2 Hudson’s B. C. 
4th ed. 110. 


466. Quantities merely estimate — Custom 
contradicting contract.] — An architect on behalf of 
a building owner invited tenders for the erection 
of a building upon plans & a specification & con- 
ditio tis of contract, & a bill of quantities attached 
to the specification. A builder sent in a tender for 
the work, together with a schedule of prices for 
the purpose of deteimining tlie amount to be paid 
or allowed in respect of any alterations or devia- 
tions from the original plans, & his tender was 
accepted. A contract was entered into, which 
referred to the schedule of prices as the prices 
upon wliich the contract was based, for the execu- 
tion of the works in accordance with the plans Ac 
specification for a lump sum, the bill of quantities 
not being mentionefl in the contract. The 
quantities set out in the bill of quantities were in 
material & substantial re.spects insufUcient, Ac tlio 
actual quantities required for carrying out the 
works exceeded those there set forth. There was 
a general usage in the building trade that where 
tenders were invited for the erection of works in 
accordance with plana, Ac a bill of quantities was 
furnished, a person making a tender was entitled 
to as.sume the correctness of the quantities, Ac if 
they proved to be greater or less than the actual 
quantities, the price was to be reduced or increased 
accordingly : — Jlcld : (1) the bill of quantities was 
merely an estimate, Ac did not amount to a warranty 
by the building owner that the quantities were 
correct, Ac the builder was not entitled to be paid 
beyond the fixed lump sum for the work done ; 
(2) the custom contradicted tlio contract Ac could 
not be relied on. — Re Ford Ac Oo. Ac Bemrosjo Ac 
Sons, I/td. (1902), 18 T. L. II. 443 ; 2 Hudson’s 
B. O, 4th cd. 324, 0. A. 

467 . Protection only against honest 

mistakes.] — A contractor having sued the other 
party to the contract (a public authority) in an 
action of deceit, for damages for fraudulent 


PART XVI. SECT. 3, SUB-SECT. 5. 

462 i. Whether builder liable — Kni” 
2)h>ymcnt by w/wr. 1 — l*ormAS v, Des- 
LAiJKiJCRS (1872), 4 R. L. O. 8. 375. — 

CAN. 

l. Whether landoumcr liciblc— -Lessor 
of proposed employer.] — I’ltfu., arcJii- 
tcoCe, pi-cpaitnl plans for a ihcaf-re to 
l)c oroct<c^d on doft.’H land, recoiviiup 
InstriictlonH from C., doft.'s aeront, who 
collected rents & looked after her real 
estate : — Held : deft, was not liable 
for pltfs.’ services in preparing the 
plans ; the theatre was not to be built 
for her, but for a co., of which (X & one 
of pltfs. wore promoters, & her only 
connection with the co. was as a snb- 
Horlbor for shares & lessor of the pro- 
posed site. — S mith v. CTrump (No. 1) 
(1010), 14 W. L. K. 295.— ^AN. 

m. Whether company-promoter licible 
— Instructiona given by co-promoter 
— Condnel amounting to adoption.}-— 
I’ltf. was Instructed by deft. B. to 
prepare plans for a building to be used 
fn coimtxitlon with a co. which defts., 
M. & B., woro eiiffoged in promoting. 


The plans were prepared Sc evaminod 
by (left. M. In an acitlon by pltf. 
for his fees ; — Held : M. was not 
liable; examining plans could not be 
considered adoption or ratlflcation, but 
tiiat (he pltf. was oiiUtlod to recover 
against t he deft. B. — ^Armes v. Man(UL 
(1912), 23 O. W. R. 60 ; 4 O. W. N. 
03 ; 5 D. L. R. 885.— CAN. 

PART XVII. SECT. 1. 

463 i . Whether implied warranty aa 
to accuracy — ArHiUeet Uiking out — 
Citsfewt.]— In a contract for the execu- 
tion of works by a contractor in Hong 
Kong, it being found by t/he assessor 
that it is a wefl-ascjeidaiued practice for 
the tenderers to rely on the archltocf/s 
llgurcs In the bill of quantities : — 
Held : the ct. will give effect to tJiat 
praotioo. — Lan Yeonu Wood v. Stand- 
ard Oil Co. of Nfav York (1908), 3 
Hong Kong L. R. 53.— HONG KONG. 

466 i. Quantities merely esti- 

Contractors ollegod t,hat they 
wore put to laige expense & oompellea 
to do much extra work, in couscqueuco 


of inisrepresontations in plans & bills 
of works exhibited at tlio time of 
loti.hig. On the protilo plan & in the 
bill of works, tho (piantities were 
doHcTibod as probable Sc approxhnately 
accurate but It was oxproasjy stated 
that they were not guaraut/oed or 
warranted accurate. Tho contract was 
for a lump sum for all work involved, 
except in tho cose of alterations in t.lie 
grade or lino of location : — Held : 
there was no guarant^^e, . cxiiress or 
implied, as to the quantities, nor any 
jnisrcprcsontation respecting them. — ■ 
Jones v. R. (1877), 7 8. C. R. 570.— 
CAN. 

467 i. Honest mistake .] — A rail- 

way CO. invited tenders for the tJon- 
stniotion of a lino of railway Ac, for 
the information of intending offerers, 
oxhlbltcd what purported to bo a 
journal of bores taken along tho pro- 
posed line. The so-called journal was 
not the actual record kept by tho 
borci’s, who were not professional 
borers but woro ordinary servants of 
the CO., but was ooiupUod by the cos*. 
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to take out quantities ; the work went to tender, 
but none being accepted, pltf. sued defts., who set 
up that they never authorised R. to employ pltf., 
& that as a corpn. they must contract under seal : — 
Meld : as defts. had instructed R. to get tenders, 
they impliedly authorised him to get quantities 
taken out, & the objection as to the necessity of 
sealing must be overruled. — ^Waghorn v. Wimble- 
don Local Board (1877), 2 Hudson’s B. C. 4th ed. 
62, N. P. 

AnnotcU-Um : — Befd. Hunt w. Wimbledon L. B. (1878), 8 

C. P. D. 208. 

474. To measure up deviations — Custom.] — 

Custom of the building trade for an architect to 
call in a quantity surveyor at the employer’s 
expense. — ^Birdseye v. Dover Harbour Board 
OoMRS. (1881), 2 Hudson’s B. C. 4th ed. 70, N. P. 

475. Dispute between architect & em- 

ployer.] — An architect was employed by a building 
owner to dhect alterations in a theatre, & a certain 
builder was intrusted with the work. The archi- 
tect liaving employed a quantity surveyor to 
measure up all the work which had been done upon 
tile theatre for the purpose of a linal settlement of 
accounts with the building owner, the surveyor 
sued the building owner for the amount of his 
charges. Previous to the employment of the 
siu'veyor the building owner had expressed his 
fiissatisf action with the builder’s charges <& the 
amounts certified by the architect, & said he 
intended to have the work measured by an inde- 
pendent surveyor, when the architect suggested 
that, as the building owner had questioned the 
cliarges wliich ho had certified for, it would bo 
well that his surveyor should go over the work 
with those appointed by the building owner, whom 
lie should charge with all the expenses that would 
be incurred in vindicating the correctness of the 
accounts. It was proved that by the general usage 
or practice of the building trade an architect was 
authorised to employ a quantity surveyor to 
measure up the work which had been executed 
for the puriiose of a final certificate, but that where 
a disputi! had arisen between a building owner on 
one side his architect & builder on the other, it 
would make a difference in the operation of the 
cust4>m Held: (1), the general usage of which 
evidence had been offered would bo unreasonable 
as applied to the circumstances, &> a jury would 
hesitate to establish it, as it must often prejudice 
a building owner ; (2) the surveyor was employed 
by the architect as his own surveyor in view of the 
differences which had arisen between him & the 


building owner. — ^P limsaul v, Kilmorey (Lord) 
(1884), 1 T. L. R. 48. 


Sub-sect. 2. — ^Liabilities. 

476. To contractor — Inaccurate quantities — 
Payment by successful tenderer.] — Deft., an archi- 
tect, took out quantities which were appended to 
the tenders, Sc it was stipulated that the successful 
tenderer should pay dett.i—Hcld: pltf., the 
successful tenderer, could sue deft, for negligence 
in furnishing inaccurate quantities. — Bolt v, 
Thomas (1859), 2 Hudson’s B. 0. 4th ed. 3, N. P. 

477 . Employment by architect or 

building owner.] — There is no privity of contract 
between a quantity surveyor, employed by the 
architect of a building, & a builder tendering for 
the construction of the building, so as to enable 
the latter to sue the surveyor for negligence or 
breach of contract in preparing inaccurate bills of 
quantities. — Priestley v. Stone (1888), 4 T. L. R. 
730 ; 2 Hudson’s B. C. 4th ed. 134, C. A. 
An7wtati<m : — Distd. North v. Bassett, [1892] 1 Q. B. 883. 

478. To employer — Clerical error by skilled 
clerk.] — Pltfs., who had employed defts., as 
quantity surveyors & measurers, on buildings of 
the value of £12,000, which had been completed 
& measured up, sued for negligence in a clerical 
error in the calculation, whereby they had over- 
paid two sums of £118 & £15 1.5.9. : — Held : defts. 
having employed a competent skilled clerk who 
had carried out hundreds of intricate calculations, 
were not liable for negligence in respect of those 
two cl(*rical errors. — London School Board v. 
NoRTHCROEr (1880), 2 Hudson’s B. C. 4th ed. 
147. 


Sub-sect. 3. — Remuneration. 

' A* Amount, 

479. Percentage rate.] — Deft., intending to ei*oct 
a warehouse, emi>loyed S., an architect, to prt^paro 
plans, Sc S. employed pltf. to take out quantities. 
Tend Cl’S w'ore sent in, but none accepted, <fe no 
building expected. Pltf. sued deft, for per cent, 
on the lowest tender. Deft, set up that the archi- 
tect had only a limited authority ; — Held: (1) it 
was for the Jury to say whether the architect’s 
authority was so limited, &, if not. deft, was 
liable to pay pltf. reasonable remuneration ; (2) a 
2J per cent, on the lowest tender set up as cus- 
tomary was unreasonable, & pltf. awarded damages 
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476 i. To controjctor — Incu^irnte quan- 
tities — raymciU by successful tend^er — 
i^lca of neyligcncc.] — Pltfs., quantity 
surveyors, sui)i»liod their plans Sc 
8 leeiUcations of certain quantities to 
tno successful tenderer for tlio woik. 
Not beiuK paid, tiioy broue:ht an action 
acrainst him in a common court for 
vpork done, Sc deft, pleaded never 
indebted; — Held: unefer that plea 
deft, could not give evidence that the 
work was ne^Tie^ntly done ; such 
evidence could only be eriveii under a 
plea of cross action. — Andkkson v. 
Wadky (1899), 20 N. S. W. L. 11. 412.— 
AUS. 


476 11. .] — Pltf., being’ a 

builder & desiring to U‘nder for tlio 
building of a bouse for W., received 
certain bills of quantities Sc draft of 
contract from deft., an arobitect Sc 
quantity surveyor, employed by W. 
Tho draft contract contained a pro- 
vision that, a poroeutogo should bo 
allowed by tho builder for the bill of 
quantiUcB, Sc that the amount should 
be paid by pltf. to deft., but that pltf. 

J. — VOL. VII. 


was to satisfy hiniHclf as t.o their cor- 
rc^ctiicHH, & that no allowance should 
bo made for shortcoiniugs. The fees 
were paid by pltf. to (left., but tho 
amount of tho tender had boon in- 
creased accordingly. Owing to an 
under-Gulculation of the hill of quan- 
tities by deft. pltf. suffered damage : — 
Held : ill the absenoo of proof that 
deft, had been employed by pltf., had 
knowingly mudo any false representa- 
tions to pltf., or had guaranteed the 
accuracy of the measurements, he was 
not liable to pltf. for the said damages. 
- Skippon V. Dk Wm\ 11904] 21 C 
505 ; 14 O. T. 11. 747.— S. AF. 

476 ill. IHyM of set-off.]- 

An artdiltect who Is also a quantity 
surveyor, Sc is employed & paid by a 
builder for taking out quantities for 
tho construot>lon of a building, is liable 
for any loss caused to tho builder owing 
to his noglig^oo in taking out tho 
quantities. But against suoli loss he 
may set off any profit which has 
aoc?rued to tho Duflder through the 
miscalculations. — H oopbb Sc Son v. 
IQbid, 9 C. T. R. 637.— S. AF. 


n. Sums wr 07m fully charged 

to building mcner ,] — Wliero in the 
accounts drawn up by an architect Sc 
quantity surveyor, who had been em- 
ployed to toko out. quautiticH by the 
builder, tho building owner was charged 
with certain sums occasioned by tl»e 
art5hitect*H errors in tho quantities. Sc 
lie iiod paid the same : — Held : tlie 
builder could not recover damages 
from tho architect for snob errors, as 
none had been suffered by him.-— 
Hooper & Son v, ItKin, 9 O. T. R. 
(»87.— S. AF. 


PART XVII. SECT. 2, SUB-SECT. 8. 

—A. 

o. Fees as quarUUg surveyor-- 
Plans prepared as architect not ap- 
proved .] — In the absenoo of speolal 
agroomont, lui architect employed as 
surveyor Is entitled to remuneration 
for taking out quantities at tho request 
of tho employer, oven although the 
plans & specifications prepared by 
liim as aroliltoct have not been ap- 
proved of. — D k Witt v. Cape Oanninq 
Co. (1804), 11 S. 0. 116.— S. AF, 

Q a 
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at li per cent. — Gwyther v. Gaze (1876), 2 
Hudson’s B. C. 4th ed. 34. 

B, Lithographers* Charges, 

480. Employment by quantity surveyor — ^Right 
to retain cash discount.] — ^Fltfs., who had employed 
defts., as quantity surveyors & measurers, on 
buildings of the value of £12,000, which had been 
comple^d &; measured up, sued for money had & 
received in respect of £74 charged by defts. for 
lithography : — Held : as to a sum of 16 per cent, 
allowed by the lithographer to the quantity sur- 
veyor, although defts. being pltfs.’ agents, the 
payment of any commission to defts. was illegal & 
improper, yet, as it was agreed that defts. should 
employ their own lithographer, they might retain 
this, which was really a discount for cash. — 
London School Board v, Northcroft (1889), 

2 Hudson’s B. C. 4th ed. 147. 

( ', By whom payable, 

481. Employer — Work not carried out — Stopped 
by employer.] — Defts. employed K. to draw a 
spocidcaiion of a building proposed to be erected. 
K. employed pltf. to make out the quantities, 
which work was to be paid for by the successful 
competitor for the building contract. Defts. 
having refused to allow the building to proceed : — 
Held : they were liable to pltf. for making out the 
quantities. — Moon v, Witney Union Guardians 
(1837), 3 Bing. N. C. 814 ; 3 Hodg. 206 ; 5 Scott, 
1 ; 6 L. J. 0. P. 305 ; 132 E. K. 024. 

Annotatvms : — Oonid. Mollatt v. Laurie (1856), 16 O, B. 

688, Distd. Scrivener v. Pask (18ti5), 18 C. B. N. S. 786; 

Younsr V. Smith (1879), 2 Hudson’s B. O. 4th ed. 70. 

482. Custom.] — An architect, who 

had made out the quantities on a building 
contract which was not earned out, allowed to 
recover from the employer on a custom known to 
the parties. — Lansdowne v, Homervili.e (1862), 

3 F. & F. 236. 

483 . Employment to reduce quanti- 

ties.] — ^An architect was employed to make plans 
for a theatre. The employer objected to the cost 
of the theatre as planned, & the architect employed 
a quantity surveyor to reduce the quantities, but 
the employer ultimately decided not to build : — 
Held : the quantity surveyor could recover his 
charges against the employer, only upon evidence 
of actual instructions, & not by virtue of any cus- 


tom. — Evans v. Carte (1881), 2 Hudson’s B. 0. 
4th ed. 78, D. 0. 

484. Bankruptcy of contractor.] — ^Pltf., a 

quantity surveyor, was employed by A., the 
architect of S., who wished to erect a house at L., 
to take out quantities, which he did in considera- 
tion of a payment calculated at 2i per cent, on 
the accepted tender & £18 16s. 6d. for lithography. 
The work went to tender & C.’s tender was 
accepted, pltf.’s charges being expressly included 
in it. The work was commenced, but when it 
was partly hnished & partly paid for, C., the 
builder, became bkpt., & S. took the work out of 
his hands. Pltf. sued S. for his charges ; — Held : 
as there was an acc^ted tender & deft, had found 
a builder, pltf. had no cause of action against 
deft. — Y oung v, Smith (1879), 2 Hudson’s B. C. 
4th ed. 70 ; affd, (1880), 2 Hudson’s B. C. 4th ed. 
75, C. A. 

Annotation: — Beld. North v. BosRett, [1892] 1 Q. B. 833. 

485. Contractor — Successful tenderer — Custom.] 

— Pltf., a quantity surveyor, was employed by an 
architect to take out the quantities for a building 
about to be erected ; deft., a builder, tendered for 
the work upon the basis of a speciilcation, con- 
taining the following clause : “To provide for 
copies of quantities & plans, 25 guineas to be paid 
to the surveyor ” (naming pltf.) “ out of the first 
certificate.” Deft.’s tender was accepted, & he 
received the first instalment of t-he price of Ids' 
work from the building owner. In an action by 
pltf. to recover the 25 guineas according to the 
specification, evidence was given that, by the usage 
of the building trade, the builder whose tender 
was accepted was liable to the quantity surveyor 
for the amount duo for the quantities, but if no 
tender was accepted, the building owner or 
architect was liable ; — Held : the usage was 
reasonable & valid, & there was evidence of a 
contract with pltf., upon which he was entitle<l to 
recover. — N orth v, Bassett, [1892] 1 Q. B. 33“ 

61 L. J. Q. B. 177 ; 66 L. T. 189 ; 56 J. P. 389 ; 
40 W. K. 223 ; 36 Sol. Jo. 79, D. C. 

488 , Out of first money received — 

What amounts to receipt.] — Pltf., a quantity sur- 
veyor, was employed by the architect of a building 
owner to prepare a bill of quantities for tenders. 
The bill as prcpai^ed contained an item for the 
quantity surveyor’s chaiges A a memorandum to 
the effect that they should be payable out of the 
first money received by the builder; — Held: (1) 
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481 i. Employer- -Work iiot carried oiit 
— Work abando^ted by employer,] — I’ltf., 
a quantity surveyor, was employed by 
deit.’s aroliltect to take out quantities 
for some buildings to be ercot/ed for 
deft, for which tenders were required. 
Pltf. took out quantities ; In the in- 
vitation to tender it was provided that 
the Buooesstul tenderer should pay the 
quantity surveyor. Deft, subsequently 
changed his mind Sc abandoned his 
intention to build : — Held : deft, was 
liable to pay the quantity surveyor. — 
Obibbon V. Moork (1869), 2 Hudson’s 
B. O., 3rd ed. 12.~-IR. 

p. Contractor — Successful tenderer — 
Variation of plans.] — The owner of a 
house, desiring to make alterations 
employed an architect to prepare plans. 
The architect having done so, employed 
pltf., a surveyor, to take out the quan- 
tities, which wore lithonaphed. Sc sent 
to various builders. Including deft., to 
invite tenders, the circular infonning 
them that the builder whose contract 
was accepted should pay pltf.’s fees. 
Deft, had themselves previously to the 
employment of an arohlteot, prepared 


a plan for the owner, but one with 
wmoh he was not satisfied. The 
tender of deft, was the lowest ; but, it 
being greatly In excess of the ex- 
pondlture contemplated by the owner, 
pltf. prepared a bill of reduction, but 
lids reduced plan the owner also con- 
sidered too expensive. Sc then employed 
deft, to execute a modifloatlon of Uio 
original plan prepared in his olllce. 
The works were eventually executed by 
deft, under a contract. In which It was 
agreed between the owner Sc deft, that 
deft, should not bo liable lor pltf.’s 
foes. I’ltf. now brought an aotion lor 
his fees against deft., relying on a 
custom of the building trade, by which 
tho builder whose tender Is accepted, 
or who is employed to carry out- 
tho plans, or any modification of thorn, 
is directly liable for the surveyor’s fees, 
tho owner being liable, if the work 
is abandoned altogether, or he ademts 
an entirely independent plan. Deft.’s 
foreman stated that the works wore 
carried out according to deft.’s own 
ori^nal plan, & that pltf.’s oalcu- 
lations were not used at all for them. 
Pltf.’s witnesses stated that there was 
the strongest similarity between tho 
work as carried out Sc pltf.’s reduced 


plan : — Held : pltf. was entitlwi to 
itjcover. — T aylor v. Hall (1870), 1. K. 
4 C. L. 407 ; I. It. 6 C. L. 477.— IR. 

486 i. Custom..] — ^In an 

aotion by a surveyor against a erm- 
traotor for Joiner work on a building 
for payment- of his feo as measurer, on 
tho grounds (1) that he had acted on 
the employment of tho contractor ; Sc 
(2) that li was the nuiveraal practice 
for tho contractor to pay the measui'cr’s 
fee : — Held : the contractor was not 
liable. — Beattie v. Gilroy (1882), 10 
K. (Ct. of Sobs.) 226 ; 20 So. L. li. 162. 
—SOOT. 


q. 


Contract abandoned .] — 


Deft., a builder, controcU^d with pltf., 
a building surveyor, that if pltf. would 
supply the quantities for a certain pro- 
jected building, deft, would, if he was 
accepted as tho building contractor, 
pay pltf. out of the first Insl-alment ; 
pltf. luinlshed tho quantities, but deft, 
subsequently abandoned the building 
contract : — Held : performance of 
deft.’s contract with pltf. having been 
rendered impossible by his own act, 
he was bound to pay pltf* for the 
quantities furnished. — ^M*C o?Wbll v. 
KiLOALUBN (1878), 2 L. li. Ir. 119. — IR* 
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the builder whose tender on the quantities was 
^cepted was liable to the quantity surveyor for 
the charges specified in the bill out of the first 
instalment received under the contract ; (2) fhe 
taking over by the builder of a mtge. on the build- 
ing boiid fide to protect his claim under the building 
contract was not such a receipt of money under 
the contract as to entitle the quantity surveyor 


to r^over, nor such a prevention of his receipt of 
the instalment as to entitle the quantity surveyor 
to sue for liis charges. — Campbell & Son v. 
Blyton (1893), 2 Hudson^s B. C. 4th ed. 234. 

487, Building agreement 

assigned by building owner to contractor — Con- 
tractor liable.] — Mellor v, Britton (1900), 16 
T. L. R. 165. 


Part XVIII. — Injuries to Persons or Property. 

Sec Highways, Streets, & Bkidges ; Master & Servant ; Neguoence ; Nctisance. 


Part XIX. — Stamp Duties. 


See^ generally i Oonticaot ; Revenue. 

488. Necessity of stamping — Admissibility in 
evidence.] — A. had built a house for B. under a 
wrifton contract, not admis.sible in evidence for 
want of a stamp. A. sued B. for the value of 
certain works about the house, alleging them to be 
extras, & not included in the contract : — Held : 
the ct. could not look at the unstamped contract 
to ascertain whether those works were included 
in it or not, pll f. must be nonsuiticd. — Vincent 
V, Cole (1829), 3 C. & P. 481 ; Dan. IJ. 284 ; 
Mood. & M. 257 ; 7 L. J. O. 8. K. B. 130. 

Annvtationfi : — Folld. Burton r. Cornish (1844), 1 Dow. & L. 

58ri. Refd. Fioldor V. Hay (i829), (5 Ring:. 332 ; Parton v. 

Colo (1841), 11 L. J. Q. H. 70. Mentd. R. V. Ayrton (1844), 

2 L. T. O. 8. 309. 


489. Work for sum to be fixed by arohitect- 
Value not indicated.] — A written undertaking by 
a builder to do ced/ain works for “ a sum to be 
fixed by the archi<>ect,” the value not appearing on 
the face of it :—Held : not to require a stamp. — 
Rowiand V. liAZARUS (1859), 1 P. <te F. 466. 

490. Specifications signed by builder only.] 

— On a building cont.ract whereby additions iVi 
alterations were not to avoid it, but to be allowed 
for af. amounts to be named by the employer’s 
surveyor, the contract being made up of a tendtT 
framed on quantities calculated by the surveyor, & 
specifications refeiTed to them, & signed by the 
builder alone : — Held : the specifications required 
a stamp, as a minuf,e or memorandum of agree- 
ment. — Coker v. Young (1860), 2 F. & F. 98, N.P. 


GO 2 
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BUILDING DISPUTES. 

See Boundabies, Fences, and Pabty-Walls ; Building Contbacts, Enoineebs and 

Abciutects. 


BUILDING LEASES. 

See Landlobd and Tenant. 


BUILDING LINE. 

See Highways, Stbeets, and Bbidges ; Metkotolis. 


BUILDING OWNER. 

See Boundabies, Fences, and Pabty-Walls. 


BUILDING REGULATIONS. 

See Metbopolis ; Public Health and Local Administbation, 


BUILDING RESTRICTIONS AND BUILDING SCHEMES. 


See Equity ; Sale op Land. 



BUILDING SOCIETIES. 


PART I. NATURE AND OBJECTS 
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PART IL INCORPORATION . 

PART III. RULES .... 

Sect. 1. Incorporated Societies . 
Sect. 2. Unincorporated Societies 
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PART IV. OFFICERS .... 

Sect. 1. Incorporaticd Societies . 
Sub-sect. 1. In General 
Sub-sect. 2. Directors and Trustees 
Sub-sect. 3. The Secretary . 

Sect. 2. Unincorporated Societies 
Sub-sect. 1. In General 
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Sub-sect. 3. DiUErroRs and Manaceb-s 
Sub-sect. 4. Tino Secretary . 
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PART V. MEMBFRS . 

Sect. 1. Membership 
Sect. 2. Meetings 
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PART VI. SHARES 466 

Sect. 1. In General 406 

Sect. 2. Transfer ............. 407 

Sect. 3. Withdrawal . . . ' 467 

Sect. 4. Finks and Forfeitures ........... 469 
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Sub-sect. 2. FoRFiaTUUEs 470 


PART VII. ADVANCES 471 

Sect. 1. In General 471 

Sect. 2. Security on which Advances may be made 472 

Sect. 3. Construction and Effect of Mortgages 473 

Sect. 4. Redemi%on ............. 474 

Sect. 5. Enforcement op Mortgage 478 

Sub-sect. 1. Sale 478 

Sub-sect. 2. Foreclosure . . . . . . . . . . . 480 

Sub-sect. 8. Proof in Bankruptcy . . . 480 

Sect, 6. Discharge op Mortgage 480 

Sect. 7. Stamp Duties and Income Tax 483 
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Buiwing Societies. 


Sect. 2. Exercise of Borrowing Powers .... 

Sub-sect. 1. In General ...... 

Sub-sect. 2. Excessive Exercise of Borrowing Powers 
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Sect. 1. Provision of SPEciAii Tribunals 

Sect. 2. Procedure 

Sect. 3. What Disputes must be Referred ..... 

Sub-sect. 1. Incorporated Societies ...... 

Sub-sect. 2. Unincorporated Societies. ..... 

PART XI. ACCOUNTS 

PART XII. AMALGAMATION AND TRANSFER 

PART XIII. DISSOIiUTION 
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Co-operative Building 

Societies . . . See Industriai., Provi- 
dent & Similar 

SocTErriEs. 

Friendly Societies . . „ Friendly Socie- 

ties. 


Jndtistrial Societies See Industiual, Provi- 

dent & Similar 
Societies. 

TMun Societies . „ Loan Societies. 

Prot^idenf Societies ,, Industrial, Pjiovi- 

dent & Similar 

SociErriBs, 


Note. — The following Acts now in force in Fnglaiid relating to Building Societies^ viz,, Building 
Societies Acts, 1836 (c. 32), 1874 (c. 42), 1875 (c. 9), 1877 (r. (i3), 1884 (v, 41), iSc 1894 (c. 47), are herein 
referred to as 1836 Act, 1874 Act, 1875 Act, 1877 Act, 1884 Act, dSt 1894 Act, In considering the 
cases set out in this title regard must he had to their date, ct’ the effect of the above Acts & of Frie^idly 
Societies Acts, 1829 (a, 56), <£? 1834 (c. 40), incorporated m 1836 Act by s, 4 thereof. 


Part I. — Nature and Objects. 


1. Native of building societies.]— This [society] 
is not a joint stock co. ; still less is it a common 
law partnership, but it is a society of a special 
kind formed & regulated under particular Acts of 
Parliament for special purposes (I^ord Selborne, 
C.).— Brownije V, Russell (1883), 8 App. Cas. 
236 ; 48 L. T. 881 ; 47 J, P. 757, H. h, 

Annotaivms .‘—Reid. Tosh v. North BrltiHh Bldpr. Soc. (1886), 


1 1 App. CaB. 489 : Buckle r. Lordonny (1887), L. J. Ch. 
437. Mentd. Rt Middlewbrough, llcdcar & Saltburn 
Bldg. Hoc. (1889), 58 L. J. Oh. 771 ; King v. Rawlings 
(1890), 64 .1. P. 613 ; Re Sunderland 36th Universal Bldg. 
Soc. (1890), 24 Q. B. D, 394 ; Re Britannia Ponnariont 
Bldg. Soc. (1891), 65 L. T. 196 ; Durham & Northumber- 
land Working Men's Permanent Bldg. Soc. v. Davidson 
(1892), 61 L. J. Q. B. 473 ; London Provident Bldg. Soc. 
V. Morgan, 11893J 2 Q. B. 266 ; Barnard v. Tomson, [1894] 
1 Ch. 374 ; Re West London & General Permanent Benefit 


PART 1. SECT. 1. 

1 1. Nature of Imitdmo societies .] — 
Building societies are socletiOH for the 
purpose of raising, by subscription of 
the members, a stock fund for the 
purpose of making advancos to mem- 
bers out of the funds of the society 
upon mtge. — Colonial Investment 
Co. V. Borland (1911), 19 W. L. R. 
688 ; 22 W. L. R. 146 ; 1 W. W. R. 
171; 2 W. W. R. 960; 6 D. L. R. 
211; 6 Alta. L. R. 71.— CAN. 


1 ii. Not a partuerahip .] — ^A 

building society being an assocn. of 
persons subscribing to a common fund 
to be advanced on interest to some of 
the members on the security of landed 
property, does not constitute a partner- 
ship. — Re Cape of Good Hope Perma- 
nent Buildino Sooikty (1898), 16 S. 0. 
323 ; 8 C. T. R. 360.— S. AP. 

1 iii. Carrying on lottery — Cash 
prUsea instead of loana,] — The obJeots of 
a society registered under 1886 Act 


wore, according to its rules, to raise a 
fund by payments, subscriptions, or 
contributions made bv its members, to 
apply such fund in assisting its members 
to obtain freehold or leasehold pro- 
perty, to make loans or advances to its 
members & to other perso^. 3c to 
afford means for the profitable Invest- 
ment of small savings. Under thew 
rules, it was provided that the society s 
capital was to consist of any number of 
shares of a nominal value ; that such 
portion of the society's fluids, as the 
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Bldv, Soa, [1894} 2 Oh. 852 ; Be Ambition Inyestment 
Bite Soo. (1896). 73 L. T. 508 ; Kemp o. Wright. [1895) 
1 Cm. 121 ; Sixw West Kent Mutnal Bite Soo. v. Hills. 
[1899] 2 Oh. 60 ; Be Counties Conservative Pennanent 
Ben^t Bldg. Soo.. Davis v. Norton. [1900] 2 C!h. 819. 

2. Unincorporated societies — General objects.] 

— The object of [benefit building] societies is to 
raise a fund by means of which the members may 
be enabled to purchase land or houses. The mode 
by which this is to be done is by investing the 
subscribed moneys upon very advantageous terms 
under powers given them by statute. — ^Abmitage 
V. Waiter (1865), 2 K. & J. 211 ; 26 L. T. O. 8. 
182 ; 20 J. P. 53 ; 2 Jur. N. S. 13 ; 69 E. R. 766. 
AnnotaHona : — ^Mentd. Callaghan v. Dolwln (1869). L. H. 4 
C. P. 288 ; Walker v. General Mutual Bldg. Hoc. (1887). 36 
Ch. D. 777 ; Davies v, Second Chatham Permanent Bldg. 
Hoc., Mackenzie v, Everton & West Derby Permanent 
Bldg. Hoc. (1889), 61 L. T. 680. 

3 . Distinguished from freehold land 

society.] — There is great distinction between a 
freehold land society & a benefit building society. 
A freehold land society buys land with the funds 
subscribed by the members, & then divides that 
land among them ; but a benefit building society 
advances to members, out of the subscriptions 
made by the members, sums of money to be laid 
out in the purchase of land or buildings, which 
are then mort.gaged to the society (Romilly, M.R.). 
— Grimes v, Hahutson (1859), 26 Boav. 435 ; 28 
]j. .1. (^h. 823 ; 33 L. T. O. 8. 115 ; 23 J. P. 42J ; 
5 .Tur. N. 8. 628 ; 53 E. R. 966 ; subsequPMt pro- 
eeedimjH, 27 Beav. 108. 

Amwtntitms 'BxliiSL, He Kent. Benefit Bldg. Soc. (1861), 
1 Drew. & Sm. 417 ; l^alng v. Heed (1869), 39 L. J. Ch. 

3, n. Mentd. HughcH v. Layton (ISCl), 33 L, .J. M. (5. 89 ; 
T}iomx»8oii V. I’lauet Benefit Bldg. Soc. (1873), L. R. 15 Kq. 
333 ; Murray r. Hcjott, Agnew i). Murray, BrJmelow v. 
Murray (1884), 9 App. Cas. 519. 

4 . lg 3(5 jYct recited that cer- 

tain societies, commonly called building societies, 
had been est.ablishod in dilTerent. parts of the king- 
dom, principally amongst the industrial classes, for 
the tmrpose of raising by small periodical subscrip- 
tions money to assist some of tlio members in 
obtaining small freehold, or leasehold properties. 
That was only one of the objects of the societies. 
It must have been wfill known to the Legislature 
t.hati the other object was that the investing mem- 
bers should get a high rate of interest for their 
money, A that i(» was known is obvious from 
anotlier sect. It was the object to assist," tliere- 
fore, some of the members to obtain freehold or 
leasehold property, & some a liigh rate of int<erest 
(.i liSHEL, M.H .). — He Guardian Permanent Bene- 
fit BrJiLDTNO 8ociETy (1882), 23 Ch. D. 440 ; .52 
L. ,T. Ch. 857 ; 48 L. T. 134 ; 32 W. R. 73, C. A. ; 
varied 8. C. 8%ib nonu Murray v, Scott, Agnew v. 
Murray, Brimelow p. Murray (1884), 9 App. Cas. 
519, H. L. 

Annotalions Refd. Re Mutual Aid Pormanoiit Benefit 
Bldg. Soc. (1885), 30 Ch. D. 434 ; Sheffield & South York- 
Hhire Permanent Bldg. Soc. v. Aizlewood (1889), 44 Ch. D. 
412. Mentd. Brookw v. Blaokhum Benefit Soc. (1884), 
9 Apx>. Cae. 867 ; Small v. Smith (1884), 10 App. Oae. 
119 ; Blaokhum & District Benefit Bldg. Soo. u. CunlifTe 
Brooks (1885), 29 Ch. D. 902 ; He Middlesbrough, Hedcar, 
Saltburn-bv-the-Sea 5c Cleveland District Permauent 
Bldg. Soc. (1886), 53 L. T. 203 ; He West London & (lenoral 
Permauent Benefit Bldg. Soc., [1894] 2 Ch. 352 ; Amalga- 
mated Soc. of Jiy. Servants v. Osborne, [1910] A. C. 87 ; 
Sinclair v, Brougnam, [1014] A. C. 398. 

6, J — [1836 Act] was not 

artificially drawn. It is obvious that those who 

g romoted it were influenced mainly by a wish to 
elp the industrious classes to obtain dwelling- 


houses or small plots of land, & probably supposed 
that by limiting the maximum of a shim to £150 
they had secured that the shareholders should use 
the society only for the purpose of obtaining 
mtges. not above the value of £150. It was very 
soon found out that there was nothing to prevent 
a person who wished, as a speculative builder, to 
borrow £16,000 from taking 100 shares if he could 
find a society willing to lend so much on mtge,, 
& societies were formed & registered under the 
Act as building societies on a very large scale 
(Lord Blackburn). — Murray v. Scott, Agnew 

V. Murray, Brimelow v, Murray (1884), 9 App. 
Cas. 519 ; 63 L. J. Ch. 746 ; 51 L. T. 462 ; 33 

W. R. 173, H. L. ; varying 8. C. 8vb nom. Re 
Guardian Permanent Benefit Building 
Society (1882), 23 Ch. 1). 440, C. A. 

Annotations :—'MLeniA, Brooks v. Blackburn Benefit Soo. 
(1884). 9 App. Cas. 867 ; Small v. Smith (1884), 10 App. 
Cas. 119; Blackburn & District Benefit Bldg. Soc. v. 
Cunlifle, Brooks (1885), 29 Ch. D. 902 ; He Middlesbrough, 
Redcar, Saltbum-by-the-Sea & Cleveland District Per- 
manent Benefit Bldg. Soc. (1885), 53 L. T. 203 ; Re 
Mutual Aid Permanent Benefit Bldg. Soc. (1886), 30 Ch. D, 
434 ; Sheffield & South Yorkshire Permanent Bldg. Soc. 
V. Aizlewood (1889), 44 Ch. D. 412 ; Re West Loudon & 
General Permanent Benefit Bldg. Hoc., [1894 J 2 Ch. 362 ; 
Amalgamated Soc. of Ry. Servants v. Osborne, [1910] 
A. ( /. 87 ; Sinclair v. Brougham, [1914] A. C. 398. 

6. Mode of transacting business.] — 

Building societies exist under the provisions of 
the 1 836 Act ; the principle is i^his, members sub- 
scribe monthly sums which are accumulated till 
tlie fund is sufficient to give a stipulated sum to 
each member & then the whole is divided amongst 

them (Lord f'RANWORTH, 0.). Fleming v. Self 

(1854), 3 De G. M. A; G. 997 ; 3 Eq. Rep. 14 ; 24 
L. Oh. 29 ; 24 L. T. O. 8. 101 ; 18 J. P. 772 ; 
1 .lur. N. 8. 25 ; 3 W. R. 89 ; 43 E. R. 390, L. C. 
AnnotaJions Reid. Sheffield ifc Soutli Yorkshire Permanent 
Bldg. Soo. V. Aizlewood (1889), 44 Ch. 1). 412. Mentd. 
H. 1 ?. TrafTord (1864), 4 E. & B. 122 ; R. v. TmlTord (1855), 
24 L. .1. M. C. 20 ; Archer r. Harrinon (1857), 7 Do G. M. & G. 
404 ; Farmer v. Smith (1859), 4 II. 5: N. 196 ; Smith v, 
Pilkington (1859), 1 De G. F. & .1. 120 ; Hack v. London 
Provident Bldg. Soo. (1883). 23 Ch. J). 103 ; Municipal 
Bldg. Soc. V. Kent (1884), 9 App. Cuh. 260 ; Buckle v. 
Lordouny (1887), 66 L. J. Ch. 437, 

7 . Not within provisions of friendly Sc 

industrial societies Acts.] — Benefit building societies 
are not within the provisions of the Acts regulating 
friendly societies and industiial and provident 
societies (Turner, Ji..I.). - No. 3 Midland 
Counties Benefit Building Society (1864), 
4 De G. .1. & 8m. 468 ; 33 L. J. Ch. 739 ; 29 J. P. 
013 ; 11 Jur. N. 8. 229 ; 13 W. R. 399 ; 46 E. R. 
1000, L. JJ. 

Annotuiioii : — Mentd. He London & Suburban Batik, [1892] 
1 Ch. 604. 

g, Not Justified in acting as freehold land 

society.] — A society whose rules are certified under 
1836 Act is not justified in acting as a freehold 
land society .—Grimes v. Harrison (1859), 26 
Beav. 435 ; 28 L. J. Ch. 823 ; 33 L. T. O. 8. 115 ; 
23 .1. P. 421 ; 5 Jur. N. 8. .528 ; 53 E. R. 966 ; 
sidisequeni proceedings y 27 Beav. 198. 

Annotatione 'B aIS* Re Kent 

1 Diw. 5c Sm. 417 ; Lalng w. J- 

3, 11 . Mentd. Hughes w. Layton 33 L. J. M. C. 8 9 , 

Thompson v. Planet Benefit Bldg. Soc. (1873), L. It. 16 Eq. 
333 ; Murray v. Scott, Agnew v. Murray, Brimelow v. 
Murray (1884), 9 App. (iJas. 519. 

9 , Without fresh enrolment.] — A 

society enrolled as a benefit building society cannot 
act as & assume the functions of a freehold land 
society without a fresh enrolment. — K ent 


direotore thought fit, might bo sot 
aside for “ appropriation ** ; that the 
right to borrow the money so set aside 
free of interest was to be balloted for ; 
5c that if a member who gained an 
appropriation wets unable to dispose 
of the same on satisfactory terms, the 


board on the application of such 
member, should purchase the appro- 
priation. A drawing by the society 
was hold, 5c certain persons become 
entitled to borrow, each of whom chose 
to; take cash : — Held : the real object 
of the society was to carry on an 


illegal “ sweep ” under the protection 
which it was supposed would be oon- 
ferr^ by registration under 1886 Act. — 
OOLUB V, IVLlOOROABTY 5C O 'SULLIVAN, 

Ex V, Macoroarty 5c O'Sullivan, 
[1913] 8. R. Q. 25.— -AUS. 
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Benefit Building Society (1661), 1 Drew. &Sm. such societies, from the time when the certified 

417 ; 30 L. J . Ch. 786 ; 4 L. T. 610 ; 26 J. P. rules are framed, & not from the date of the 

805 ; 7 Jur. N. S. 1046 ; 9 W. B. 686 ; 62 E. R. certificate. — WnjJAMS v, Hayward (1866), 26 

439. L. J. Ch. 289 ; 26 L. T. O. S. 134 ; 19 J. P. 788 ; 

10. Date of existence — Framing of certi- 1 .Tur. N. 8. 1128. 

fled rules.] — building society is duly constituted, Legality of unregistered building societies.] — Sec 
& entitled to all the advantages conferred upon Comi'ANIBS. 


Part II. — Incorporation. 

See 1874 Act, ss. 0-12, 20. 1874 Act, void on the ground that it had been 

11. Power of court to declare certificate void — obtained irregularly. — Glover' i». Giles (1881), 
On grounds of irregularity.] — The ct. has no 18 Ch. T). 173 ; 50 ,T. Ch. 508 ; 45 L. T. 344 ; 

power 1.0 declare the certificate of incoriioraiion 29 W. R. 603. 

of a building society, given by the registrar under Annotation : — Mentd. Hill r. Hill (1886), 55 L. T. 769. 


Part III. — Rules. 


Sect. 1.— INCORPORATED SOCIETIES. 

See 1874 Act, as. 16-21 ; 1877 Act, s. 2 ; 1894 
Act, s.s. 1, 12. 

12. Alteration of rules — Extent of power to 
alter — Statutes applicable.] — The power of altering 
the mles of a building society established under 
1836 Act, & subsequently incorporated under 
1874 Act, now depends on 1874 Act, s. 18, &> 1894 
Act, 8. 1 . — Strohmen(jer V. Finhbury Permanent 
Investment Building Society, [1897] 2 Ch. 
469 ; 66 L. J. Oh. 708 ; 77 L. T. 236 ; 46 W. K. 
69 ; 13 T. L. R. 531 ; 41 Sol. .fo. 676, 0. A. 
Annotation: — Consd. Sixth West Kent Mutual Bhlff. Soc. t’. 
Hills, [1899] 2 (^h. 60. 

Sums standing to credit of un- 
advanced members reduced — ^Resolution passed by 
majority at ordinary meeting.] — The rules of a 
benefit building society under 1874 Act provided 
that the unadvanced members might withdraw 
i/he sum at their credit in ibe society’s books after 
certain notice. The society’s i^roperty fell in 
value, and a majority of the members passed a 
resolution that Is, Qd, i>er pound should be de- 
ducted from t)ie amounts at the credit of the 
members and placed to a suspense account. No 
proceedings for winding up the society had been 
commenced ; and there was no rule as to the 
manner in which losses were to be borne ; — Held : 
1/he resolution was ultra vires ; and members who 
had given notice of withdrawal after the resolution 
were entitled to be paid the whole amoimt at their 
credit. — Aztld v, Gla.sgow Working Men’s 
Building Society (1887), 12 App. Cas. 197 ; 50 
L. J. P, C. 57 ; 56 I.. T. 776 ; 35 W. R. 632 ; 8 
T. L. R. 378, n. L, 

AnmHaiions Walker r. General Mutual Bldg. Soc. 

(1887), 36 Ch. D. 777. Befd. Davies v. Second Chatham 
Permanent Bldg. Soo., Mackenzie v, Everton & West 
Derby Bldg. Soc. (1889), 61 L. T. 680 ; Durham & North- 
umberland Working Men’s Permanent Bldg. Soo. v, 
Davidson (1892), 61 L. J. Q. B. 473 ; Pepc v. City & 


Suburban Bldg. Soc. (1 893), 37 Sol, Jo. 355 ; R. r. Bra- 
brook (1893), 69 L. T. 718 ; Kemp v. Wright (1894), 64 
L. J. Ch. 59. Mentd. Re Smith & Galloway (1897), 67 
L. J. Q. B. 15 ; McKllistrim v. Ballymucelllgott Co-op. 
Agricultural & Dairy Soi;., [1919] A. C. 548. 

Resolution duly passed by 
majority at special meeting.] — ^A resolution duly 
passed by a majority of three-fourths of the mem- 
bers present at a special meeting for making a 
rule that the amount due from the society to each 
member in respect of any share or shares held by 
him on Dec. 1, 1890, should be deemed to be & 
taken as thiriy-three-fiftietbs of the net amount 
paid on such share or shares is not vlfra vires , — 
Stroumenger V, Finsbury Permanent Invest- 
ment Building Hociety, [1897] 2 Ch, 469 ; 66 
L. .T. Ch. 708 ; 77 L. T. 235 ; 46 W. R. 69 ; 13 
T. L. K. 631 ; 41 Sol. Jo. 676, 0. A. 

Annotation -Refd. Sixth West Kent Mutual Bldg. Soc. v, 
H1118, [1899] 2 Ch. 60. 

15 . Society known to be insolvent — 

New rule altering rights of members in winding up.] 

— ^A building society under its rules issued three 
classes of shares — A., B., & C. Of these the C. 
shares were preferential, the holders being entitled 
to be paid interest in lieu of bonus & other periodical 
payment/S. In Oct., 1889, the society passed a rule 
that after Dec. 31, 1890, no further advances 
should be made upon shares then existing, and that 
from & after the i^assing of the rule the withdrawal 
of shares, oilier than C. shares, by i)riority of notice 
should cease, & that the funds of the society should 
bo applied, amongst other things, to the payment 
of capital & interest on the C. shares. At the 
time of passing the rule, & thenceforward, the 
society was known both to its oltlcers & members 
to bo insolvent in the sense that the assets of the 
society were not sufficient to repay in full the sums 
due to members on their shares, but there were 
no outside creditors : — Held : the new rule was 
invalid in so far as it varied any then subsisting 


PART IL 

a. Power io incorporate — Pro- 
vincial legislatitre — Right io operate 
otdaide province.}— A building society 
may be Incorporated, under R. S. Ont. 
1887, c. 169, & Is not llniltod by 
B. N. A. Act to operations In the 

S ro Vince. — life York County Loan & 
AViNGS Co. U908), 11 O. W. R. 507. — 
CAN. 


SeCf generally. Dependencies, 
Colonies & British Possessions. 

b. Limitation on choice of name — 
JHscretion of Regi^ar .] — ^Whore the 
Registrar refuses to register a society, 
being of opinion that Its nmiie so nearly 
resembles that of another as to bo 
calculated t-o deceive, the ct. wi\l not 
review his decision where it is based 
ui)on a real & genuine opinion . — Re 
Eounra 80UTII Melbourne Building 


Society’s Application (1883), 9 

V. L. R. 54.— AUS. 

PART III. SECT. 1. 

12 i. Alteration of rules — Extent of 
poiver io alter ,] — A rule made with the 
object of interfering with the rights 
under the rules of a particular member 
of the society Is uUra vire ^. — Symk v. 
United Vkjtoria Permanent Build- 
ing So< 3 iETy (1904), 29 V. L. 11. 671, 
017.— AUS. 
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Part III. — Rules. 


rights of members. — Sixth West Kent Mutual 
Building Society v. Shove (1896), [1890] 2 Ch. 
64, n. ; 68 L. J. Oh. 482, n. ; 81 L. T, 87, n. ; 39 
Sol. Jo. 601. 

Anjyt^ion : — Refd. Sixth West Kent Mutual Bldg. Soc. v. 

Hills, [1899] 2 Ch. 60. 

16 . Yule to facilitate 

realisation of assets.] — It is competent for a build- 
ing society, even when in a state of insolvency, to 
pass a now rule for the purpose of facilitating the 
realisation of the assets of the society, provided 
that such rule is hand fide passed for such purpose 
& does not affect the rights of the members of the 
society inter se in respect of their liability or in 
respect of the distribution of assets. — Sixth West 
Kent Mutual Building Society v. Hills, 
[1890] 2 Ch. 00 ; 08 L. J. Ch. 470 ; 81 L. T. 86 ; 
47 W. R. 647. 

17 . Registration of alteration — Certificate 

by registrar — Conclusive as to validity of proceed- 
ing,] — The registrar’s certificate is conclusive as 
to the validity of the proceedings taken by a 
society for the passing of new rules. — Rosenberg 
V. Northumberland Building Society (1889), 
22 Q. B. D. 373 ; 60 L. T. 558 ; 37 W. R. 368 ; 
5 T. Ju R. 205, C. A. 

Annotaiiona : — Bold. Soutcr v. Davio8 (189.'>), 39 Sol. ,7o. 

264 ; OBbomc v, A tiialgamated Soo. of lly. Servants, 

[1909] 1 Ch. 163. Mentd. Bradbury r. Wild, [1893] 

1 Ch. 377 ; Pepe v. City & Suburban 1‘crniancnt Bldg. 

Soc., [1893] 2 Ch. 311 ; Kemp v. Wright, [1894] 2 Ch. 

462 ; Strohnujngor v. Finsbury I’ermanent Investment 

Bldg. Soo. (1897), 77 L. T. 23.5. 

18, Grounds for refusal — Rule re- 

trospective In operation.] — A building society by 
resolution duly made an alteration in one of their 
rules giving members the power to withdraw any 
shares held by them subject to cert ain regulations 
which were made to apply to all withdrawals of 
winch notice had been given before the date of 
the resolution, A om‘. of t>ho regulations provided 
that in case tiie society should be dissolved, with- 
drawing members, whose withdrawal notices had 
then expired, should Jose their priorities and be 
paid pari passu with the other members. The 
registrar of building societies having refused to 
register tlus alteration of rules on the grounds that 
it was retrospective in its operation, & that it 
purported to prescribe the matters which, by 
1874 Act, s. 32, are directed to be provided in an 
instrument of dissolution : — Held : mere retro- 
spectivoncss is not of itself a sufiicient reason to 
entitle the rej^strar to refuse to register, & he was 
bound to register the aJt.eration, his duty being 
confined to considering whether the rule was bad 
or not for non-conformity with the terms of 
the Act.— R. V. Brabrook (1893), 09 L. T. 718 ; 
58 J. P. 117 ; 37 8ol. Jo. 747 ; 10 R. 1, D. C. 

19, Effect of — On right of redemption — 

Covenant to pay according to ‘‘ rules for time 
being,”] — Pltf., an advanced member of deft, 
society, claimed to redeem a mtge. which he had 
given to the society to secure the repayment of 
an advance made^ by them t»o him in respect of his 
shares. The society was registered under 1874 
Act. By one of the rules the sum advanced was 
to be repaid with interest in the course of twenty- 
two years, by a series of montldy subscriptions 
consisting of principal & inticrest. By another 


rule a member who had received an advance 
secured by mtge. was entitled to redeem the mtge. 
before the expiration of the term for which the 
advance was made in manner provided by the rules. 
By the rules which were in force at the date of 
pltf.’s mtge. advanced membei*s were not bound 
to contribute to losses of the society. Pltf.’s 
mtge. contiiined a covenant by him to pay to the 
society “ all subscriptions & contributions, 
interest, fines, premiums of insurance, & other 
moneys, & to do & perform all acts & things, 
which, according to thes rules for the time being of 
the society, & the provisions herein contained, 
shall from time to time become due & payable & 
which ought to be done & performed by the mtgor.” 
The proviso for redemiition was expressed in similar 
terms. Before pltf. gave notice to redeem Ids 
mtge. the rules of the society had been altered, & 
the altered rules provided that the board of 
directors should have power to charge to a member 
paying off any share or shares in respect of which 
an advance had been made such a sum or sums in 
respect of such share or shares as would, pro raid 
with the other subscriptions & paid-up shares in 
the society, in the opinion of Uie board be sufficient 
to cover any loss <3r anticipated loss of the society : 
— Held : pltf.’s mtge. was subject to the altered 
rule, pltf. could redeem only on the footing of 
that rule. — ^Wilson v. Mii.es Platting Building 
Society (1887), 22 Q. B. D. 381, n. ; 60 L. T. 
558 n. ; 37 W. R. 309, n., C. A. 

Annotations : — FoUd. llosenborg v, Northumberland Bldgr. 
Hoc. (1889), 22 Q. B. I>. 373. Apld. Bradbury v. Wild, 
[1893] 1 Ch. .377. Distd. Pope v. City & Suburban Per- 
Tnanent BldK. Hoc., [1893] 2 Ch. 311. Refd. Davies v. 
Second (Miathaiu Permanent Bldg. Hoe., Mackenzio r. 
Everton & West Derby Bldg. Hoc,. (1889), 61 L. T. 680 ; 
Htrohmengor v. Borough of Finsbury Permanent. Invest- 
ment Bldg. Soe. (1897), 13 T. L. K. 481. Mentd. Smith 
V. Galloway (1897), 77 L. T. 469. 

20. .] — An advanced or 

borrowing member of a building socicity executed 
a mtgo. to the society to secure an advance made 
by them to him. Tlio mtge. contained a covenant 
by the mtgor. to pay to the society all subscriptions, 
fines, <fc other moneys which, according to the rules 
for the time being of the society, should from time 
to time become duo & payable by liim in respect 
of the security or the shares by virtue of wliich the 
advance was made to him. The proviso for 
redemption was expressed in similar terms. The 
rules in force at the date of the mtgo. did not render 
advanced members liable to contribute to the 
losst^s of the societ*y. The rules were afterwaitis 
altered by the introduction of a provision that an 
advanced member should not be entitled to redeem 
his mtge. without paying, in addition to what 
would have been due from him under the original 
rules, his proporiion of the losses of the society. 
The altered rules were certified by the registrar of 
building societies, as provided by 1871 Aci : — 
Held : the new rules applied to the mt/go., & pltf. 
desiring to redeem his mtge. must do so in accord- 
ance with those rules. — Rosenberg r. North- 
umberland Building Society (1889), 22 Q. B. 2). 
373 ; 60 L. T. 558 ; 37 W. R. 368 ; 5 T. L. R. 
205, C. A. 

Annotations: — CoxUld. Bradbury v. Wild, [1893] 1 Ch. 37? ; 
DiBtd. l*epo V. City & Suburban Permanent Bldg. Hoc., 
[1893] 2 Ch. 311; Refd. Kemp v, Wright, [1894 J 2 Ch. 


19 i. Effect of — On priority.] — 19 il. — - On moriffoye lia- TURK Co. (1882), 7 A. R. 202. — CAN. 

The fact that the interests of a par- bility.h-A member of a building o. When rules cease to operate .] — 
twular member are more seriously society mortgaged his land to the Rules may, for certain purposes, be 

ajioetett with respect to priority of society; after execution of the mtge. considered as ceasing to operate from 

payment by an alteration in the rules changes, wliioh would increase his the time, when there is a stoppage of 

tha>n thOM of other members docs not liability under it, were made in the the society's business or a knowledge 

make the altered rules invalid. — rules ; — Ileid : without express stlpu- that it must be stopped, even where no 

gVMK V. United Victoria Permanent lation to that effect, the mtgor. could winding up takes place. — Hymk v, 

(1904), 29 V. L, R. not bo afleoted by the alteration. — United VicriDRiA Permanent Buildino 

671, 917. — ^AU8. Hodgins v, Ontario Loan & Deben- society (1904), 29 V. L. R. 671. — AUS. 
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Building Societies. 


Sect 1. — Incorporated socieUea, Sect 2.] 


402 ; Strohmenurer v. Finsbury Permanent Investment 
BMfir. Soo. (1897), 77 L. T, 236 ; Oabome v. Amalg^amated 
Hoc. of Ry. Servants, fl909J 1 Ch. 163. Mentd. Souter v. 
Davies (1896), 39 Sol. Jo. 204. 


SeCy further. Part VII., Sect. 4, post. 

21 , After notice of withdrawal — On 

settlement of disputes*] — ^Pltf. became a member 
of deft, society in 1883, and in Mar., 1887, gave a 
notice of withdrawal to the society. More than 
a month after this notice had been served the 
society was incorporated under 1 874 Act, certain 
alterations were made in the rules, &, in .Fuly, 
1887, a cortidcate of registration of the ali^eration 
of the rules was granted. It was provided by the 
original rules of the society that the rules might 
be added to, repealed, or altered amended. By 
the rules of 1887^ it was provided that all disputes 
between the society & members should be settled 
by reference to arbitration i — Held : pltf ., although 
she had given notice of withdrawal, remained a 
member of the society, & the dispute between her 
Sl the society must be refeiTed to arbitration. — 
Davies v. Second Chatham Permanent Benefit 
Building Society, Mackenzie v. Everton & 
West Derby Permanent Benefit Building 
Society (1889), 61 \.u T. 680, D. C. 

Annotation: — Apld. Pepe w. City & Huburban Permanent 

Bldg. Hoc., [1893] 2 Ch. 311. 

Sec, generally. Part- X., post, 

22. On right of withdrawal.] — 

Pltf. was the holder of four fully paid-up shares in 
a building society. By one of the rules of the 
society a member on giving one month’s notice in 
writing might withdraw his shares. The rules also 
provided that they might be altered by a majority 
of three-fourtlis of the members. Pltf. gave the 
requisite notice of withdrawal ; but after such 
notice ^ before he was repaid the above rule was 
altered by giving the directors power to pay off in 
priority members holding less than £rj0 in the 
society :—^Held : although pltf. had at the date 
of his notice of withdrawal under the rule then in 
force a vested light to be paid the amount due on 
his shares, he was still a member of the societiy, 
& as such was liable to have this right dive.sted by 
a subsequent alteration in the rule duly made ; he 
was therefore bound by the altered rule. — ^P epe 
V, City & Suburban Permanent Buiujing 
Society, [1893] 2 Ch. 311 ; 62 L. J. Oh. 501 ; 68 
L. T. 846 ; 41 W. B. 548 ; 37 Sol. Jo. 355 ; 3 H. 


AnnMions -COMd. Sixth Went Kent Mutual Bldg. Hoc. 

M ua< 1 Barnard v. Tomsou, 

}" » Botl.en V, City & Suburban i*crmanont 

Bw. Hoc., [1895] 2 (;h. 441 ; Houtcr u. DavicH (1896), 39 
Hoi. 264 ; Sirolimcnger v. Finsluiry Perinaiicut Invost- 
ment Bld^. Hoc. (1897). 77 L. T. 235 ; Allen v. Gold Roofs 
of West Africa, Same v. Same, [1900] 1 Ch. 6.56. 


23. 


. ^ , ’.]— A building society 

having suffered loss, passed a resolution in 1889 to 
wsduce the shares from £12 to £10. The rules then 
in force entitled any unadvanced member to with- 
draw liis payments on account of shares by giving 
one month’s notice, such withdrawing members 
to be paid in rotation, but not more than one with- 
drawing member was entitled to be paid at each 
monthly meeting. ^ In Feb., 1890, altered rules 
were adopted entitling members to withdraw 
amounts standing to their credit by giving one 
month’s written notice, the amount due in respect 
of shares to be five-sixths of the net amount paid 


on them. In 1892 an instrument of dissolution, 
under 1874 Act, s. 32, was executed & registered ; 
some members had given notice of withdrawal 
before the losses were known, others before the 
reduction of the shares, others after the reduction. 
One member had not assented to the reduction. 
Other members had not given notice of withdrawal ; 
— Held : all the members were bound by the 
reduction. — ^Barnard v. Tomson, [1894] 1 Oh. 
374 ; 03 L. J. Ch. 488 ; 70 L. T. 306 ; 8 R. 686. 
Annotations : — Mentd. Re Ambition Investment Bldg. Soo., 
[1896] 1 Ch. 89 ; Sixth West Kent Mutual Bldg. Hoc. r, 
HiUs, [1899] 2 Ch. 60. 

See, generally. Part VI., Sect. 3, post. 

Validity of rules as to borrowing.^ — See Part VIII., 

post. 


Sect. 2.— UNINCORPORATED SOCIETIES. 

See Friendly Societies Act, 1829 (c. 66), ss. 2-10 ; 
Friendly Societies Act, 1834 (o. 40), ss. 4, 6 ; 1836 
Act, ss. 1, 3 ; 1874 Act, s. 7. 

24. Validity of rules — Rule authorising ad- 

vances — Secured only on members’ shares.] — Build- 
ing societies, under 1874 Act, have no power to 
advance the funds of the societies upon any other 
securities than those specified in sects. 13 26 of 

that Act, nor had building societies under 1836 
Act power to advance the funds of the societies 
upon any other securities than those specified in 
that & the incorporated Acts, & such societies 
have no power to make advances to their membei's 
upon the security of their shares only, Si a rule of 
a building society, though certified by the Registrar 
of Friendly Societies, or a resolution of directors of 
a building society, authorising advances upon the 
security of members’ shares oifiy or upon any otlier 
security than those specified by the respective 
Acts of Parliament, is invalid. — Cullerne v, 
IjONDon & Suburban General Permanent 
Building Society (1890), 25 Q. B. D. 185 ; 59 
J.. .T. Q. B. 525 ; 63 L. T. 511 ; 55 J. P. 148 ; 39 
W. R. 88 ; 6 T. L. R. 449, 0. A. 

Annotations .—Mentd. Hr Sharpe, lie Bennett, Maflonlo & 
General JJfo Asece. v. Hharpe, [1892] 1 C3i. 164 ; London 
Trust (Jo. V. Mackenzie (1893), 62 L. J. Ch. 870 ; Lucas v. 
Fitzgerald (1903), 20 T. L. R. io ; Young v. Naval MlliUu y 
& Civil Service Co-op. Hoc. of South Africa, [1905] 1 K. 11. 
687 ; Peei v. L. & N. W. Ky., [1907] 1 Ch. 5. 

As to borrowing .] — See Part VIII., post. 

25. Validity of rules — Effect of certificate — 
Whether conclusive.] — The certificate of the bar- 
rister appointed to certify rules under 1836 Act is 
not conclusive as to the legality of a rule. — I jAING 
V. Reed (1869), 5 Ch. App. 4 ; 39 L. J. Oh. I ; 21 
[u T. 773 ; 34 J. P. 134 ; 18 W. R. 76, L. 0. & L. .1. 
Annotations : — -Mentd. Re National Permanent Benefit Bldg. 

Hoc., Exp. Williamson (1869), 6 Ch. App. 309 ; Allan v. 
Miller (1870), 22 L. T. 825 ; Moye v. Sparrow (1870), 18 
W. R. 400 ; Rf Victoria Permanent Benefit Bldg. Invest- 
ment & Freehold Land Hoc., HilBs (Jaso, Jones’ Cose 
(1870), L. R. 9 Eq. 605 ; CJlmpleo v. Brunswick Benefit 
Bldg. Hoc. (^1880), 5 C. P. D. 331 : Blackburn Bldg. Hoc. 
V. Cmnlllle, Brooks (1882), 22 Ch. I). 64, r.. ; Re Guardian 
Permanent Benefit Bldg. Hoc. (1882), 23 Ch. 1). 444, n. ; 
Murray v. Scott, Agnew v. Murray, Brimelow v. Murray 
(1884), 9 App. Cas. 619 ; Neath Bldg. Hoc. r. Luce (1889), 
43 Oh. D. 168 ; Amalgamated Hoc. of Ry. Servants v. 
Osborne, [1910] A. C. 87 ; Sinclair v. Brougham, [1914] 

26. Of amendment — Rule pre- 
viously disallowed.] — The certifying barrister struck 
out a rule of a building society, but the directors 
notwithstanding printed & acted upon it. Some 


d. Who subject to rules — Bor- 
rowers ,] — Borrowers from building 
societies incorporated under C. H. U. C. 
c. 63, though not members of the 
society or d^ing the rules, are made 
subject to all rules In force at the time 


of becoming borrowers. — Green v. 
Hamilton Provii>bnt Loan Co. (1 881), 
31 C. P. 674.— CAN. 

e. S. P. Western Canada Loan & 
Savings Society i?. Hodges (1876), 
22 Gr. 666.— CAN. 


PART 111. SECT. 2. 

f. Depositary of rutea .] — The 
Registrar is the proper depositaiy of 
the rules. — Stamers v. Preston (1869), 
9 1. C. L. R. 361.— IR. 



Part III. — ^Rules. 


yeara afterwards, the rule was amended & the 
barrister certified the amendment : — Held : the 
effect of his certificate was to make valid the whole 
rule as amended . — Re Guardian Permanent 
Benefit Building Sooirtpy (1882), 23 Oh. D. 
440 ; 62 L. ,T. Oh. 867 ; 48 L. T. 134 ; 32 W. R. 
73, O. A. ; varied S. O. eyb nom, Murray v. Scott, 
Agnew V. Murray, Brimelow v, Murray (1884), 
9 App. Oas. 619, H. L. 

ArmotcUiona : — Mentd. BrookH v. Blackburn Benefit BldiT. 
Soo. (1884), 9 App. Oas. 867 ; Small v. Smith (1884), 10 
App. Cas. 110 ; Blackburn & Diatrict Benefit Bldg. Soo. 
V, Cfunlifle, Brooks (1886), 29 Ch. I). 902 ; Middlesbrough, 
Kodcar, Haltburn-by-the-Sea & Cleveland District Per- 
manent Benefit Bldg. Boc. (1885), 63 L. T. 203 ; He Mutual 
Aid l»ennanont Benefit Bldg. Boo. (1885), 30 Ch. J). 434 ; 
Bheffield & Bouth Yorkshire Permanent Bldg. Boc. v. 
Aizlcwood (1889), 44 Ch. D. 412 ; Re West London & 
General Permanent Benefit Bldg. Boc., 11894] 2 Ch. .352 ; 
Amalgamated Hoc... of By. Servants r. Osborne, [1910] 
A. C. 87 : Sinclair v. Brougham, [1914] A. O. 398. 

27. Rule ultra vires.] — Cullehne v. 

London & Suburban General Permanent 
Building Society, No. 24, ante. 

28. Effect of rules — Binding upon members 
Inter se — ^Rights of strangers not affected.] — The 
rules of a benefit building society duly certified & 
allowed under the Friendly Societies Act, 1829 
(c. 50), are only binding upon members of the 
society infer se, & do not affect the rights of third 
persons, who are not members, but stand in the 
position of strangers to the society (BiiAMWKLii, B.). 
— Botojmlky V, Fisher (18(12), 1 n. & C. 211 ; 31 
L. .1. Ex. 417 ; 0 L. T. (188 ; 27 J. P. 23 ; 8 Jur. 
N. S. 895 ; 10 W. R. 009 ; 158 E. R. 802. 
Annotation : — Mentd. Dutton v. Marnh (1871), L. P. (i Q. B. 

3«1. 

29. Contract between society & members.] 

— The rules of a building society constitute a con- 
tract between the society <fe its members, by which 
the liability of all classes of members is regulated. — 
Re West Riding op Yorkshire I^haianent 
BENEF rr Building Society, Ex p, Pullman, 
Ex p» Charnock, Ex p, .Johnson & Greenwood 
(1890), 45 Ch. D. 4(33 ; 59 L. .1. Ch. 823 ; 03 L. T. 
483 ; 39 W. U. 74. 

30. Alteration of rules — Liabilities of advanced 
members increased — Covenant to pay according to 
“rules for time being**’ — Alteration subject to 
rules of law & equity.] — A permanent benefit build- 
ing society, comprising unadvanced or invx^sting 
members, k advanced or borrowing inembei's, lent 
to the advanced members at a premium the sums 
to which flieir sliares would amount when fully 
paid up, taking from each of tliera a mtge. of free- 
hold, copyliold, or leasehold property, to secure 
the sums advanced & the premiums, with interest 
thei'eon respectively. By his mtge. deed each 
advanced member covenanted to pay to the society, 
at the times k in manner prescribed by its i*ules 
“ for the time being,” the sums payable periodi- 
cally, by way of subscription or otherwise, in 
respect of Ids shares until (1st) the shares with 
interest on the amount ther^jof in advance should 
be realised, k> until (2nd) the premium & interest 
thereon should be paid, & that in the meantime, 
except when varied by those presents, aU the rules 
“ for the time being ” of the society should in 
respect of the said shares be observed by the 
member. The proviso for redemption took effect 
in each case “ if the said shares & premium & 
interest thereon respectively should be duly 
realised & paid according to the covenant.” S. 
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in 1866, obtained, for a premium of £130 lOg., 
an advance of £600, in twenty-four shares of the 
society of £25 each, & executed a mtge. in this 
form. The society afterwards, in 1873, passed 
new rules, one of which provided that advanced 
membei*s should, before redeeming their securities, 
pay an additional sum as a contribution towards 
certain losses sustained by the society, and another 
of which (Rule I) provided that, so far as the rules 
of law k equity would permit, the rules then 
passed should apply to all the members as well 
present as future, k to all its transactions os well 
past as future : — Held : (1) S, & the other members 
who were advanced before the passing of the new 
rules were notwithstanding the reference in their 
covenants to the “ rules for the time being,” 
entitled to redeem their securities on payment only 
of those sums which they were liable to pay accord- 
ing to the rules in existence at the date of their 
respective contracts ; (2) Rule I excluded from 
the operation of tlie new rules those members 
whose contracts would be substantially varied by 
them. — Re Norwich k Norfolk Provident 
Permanent Benefit Bd hiding Society, Smith’s 
Case (1875), 1 Oh. D. 481 ; 45 L. J. Ch. 143 ; 24 
W. R. 103. 

Annoiaiions : — Coxlfd. WUhoii v. Milen T flatting Bldg- Hoc. 
(1887), 22 Q. B. D. 381, n. ; Smith r. Galloway, [1898] 
1 Q. B. 71. Refd. Hosonberg v. Northumberland. Per- 
manent Bldg. Hoc. (1889), 5 T. L. H. 266 ; Durham (to 
North umberTand Working Men’s Permanent Bldg. Hoc. 
V. Davidson (1892), 61 L. J. Q. H. 473. 

31. No covenant to pay according to 

“ rules for time being.”] — An advanced member of 
a building society executed a mtge. to the society, 
with a proviso for redemption on payment of ” tlio 
several sums, whether consisting of monthly sub- 
sciiptions, fines, intei’est, or other payments whichi 
under the constitution of the said society k the 
rules k regulations thereof,” ought to bo paid in 
respect of his shares, k a covenant for payment 
to the same effect. At the time of the mt»go. the 
rules of the society did not provide for any contri- 
bution by advanced members to losses of the 
society, but subsequently thereto the rules W’ere 
duly altered by empowering the directors to make 
a levy on members of a contribution to losses ; k 
under the rules so altered a levy was made. The 
mtgor. claimed to be entitled to i*edeem without 
paying any part of such levy : — Held : although 
the mtge. did not refer to the rules “ for the lime 
being,” the mtgor., by virtue of his contract, which 
was one of mtge. k membership combined, was 
bound by the altered rules, k was therefore not 
entitled to redeem except upon payment of his 
proportion of the levy. — Bradbury v. Wild, 
[1893] 1 Ch. 377 ; 62 L. .1. Ch. 603 ; 68 L. T. 50 ; 
57 J. P. 68 ; 41 W. R. 361 ; 3 R. 195. 

Annoiaiions: — Mentd. Barnard r. Tomson, [1894] 1 Cli. 
374 ; Kemp v. Wright, [1894] 2 Ch. 462. 

Rights of redemption generally, see Part VII., 

Sect. 4, post 

32. Evidence of rules — Examined copy of 
transcript — Copy of all rules must be examined with 
transcript.] — To give evidence of the transcript of 
the rules of a benefit society enrolled at the office 
of the clerk of the peace by proof of an examined 
copy of it, the witness who examined the copy 
with the transcript must prove that he exaimn ed 
the copy of all the rules with the transcript. 

R. v. Boynbs (1843), 1 Car. k Kir. 66. 
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Part IV. — Officers. 


Sect. 1.— INCORPORATED SOOEIIES. 

SUH-SECT. 1.— In Genewal. 

33. Appointment of officers — Coinipt affree* 
ment to pay in consideration of beinsr appointed — 
Consideration illegal.] — ^Pltf. had for some years 

engaged in promoting building societies of a 
particular t>ype on a basis or plan he had settled, 
« on which he claimed a sort of “ royalty.” On 
the foundation of each society he took agreements 
i^m persons desiring to be appointed olTlcei's of 
the societies as surveyors or otherwise by which 
they imdert/Ook on his obtaining them such offices 
to pay him a sum of money. By the agreement 
the payment was stated to be a poi*tion of pltf.’s 
royalty to assist in paying the loss of his time 
while estabhshing the society, use of his copj^ght 
rules, & his^ risk in providing all the necessary 
printing, & papers for the proper working 
of the society under his guidance imtil the first 
appropriation is made & for other services, & 
w^ expressed to be in consideration of the party 
being appointed to a specified office in the society. 
It was also provided ihat rules of the society should 
be the basis of the contract. By the rules the 
omcei*s of the 8oci(‘.ty were to be appointed by the 
promoters, of whom pltf. was one :~-H eld : the 
aja*eement was corrupt &; fraudulent. — Starr v. 
Wall (1S89), 0 T. L. k 108, D. C. 

34. when solicitor treated as “officer” — 
Reviving ^ed salary — Acting as financial 
manager.] W., a solr., was appointed Sc acted as 
sole solr. to the L. Society, which was incorporated 
unUoT 1874 Act, at an annual salary out of which he 
was to provide offices, clerks, etc., <fe undertook to 
pay over to the society all fees & costs paid to him 
by chonts of the society. An order was subse- 
quently made for the compulsory winding-up of the 
society, & pursuant to the rules under Cos. (Wind- 

application was made by 
the official receiver to bring to the notice of the 
court certain acts of misfeasance committed by 
W., & for an order that ho should contribute to 
the assets of the society sums received by him as 
officer thereof : H eld : although primd facie a 
solr. IS not any more an officer of a society than is 

^11 as W. had agreed to do 

all the work that the society had for him to do in 
coi^deration of a fixed salary, & to forego as far 
^ the members of the society were concerned all 
the ormnary rules ^th regard to payment., & as 
he had acted practically as the society's financial 
manag(^, he was an officer of the society within 

A ^ estate was 

hable to contnbute to the assets of the society all 

sums that he had received as an officer of the 
^ciety. Me Liberator Permanent Benefit 

I" T- 406 ; 10 T. L. K. 
537 ; 2 Mans. 100 ; 16 R. 149, D. 0. 


Annotcitim^s ;—Reld. Rc Loudon & General Bank, [1895] 
2 Ch, 166 ; Rfi Western Counties Steam Bakeries 8c 
Mllline: (^o., flH971 1 Ch. 617 ; lie Carpenter Sc Bristol 
(Torpn., flU07] 2 K. B. 617 ; Re Harper’s Ticket Issuing 
Sc Koconllng Machine (1912), 29 T. L. K. 63. 

35. Liability for misappropriation — Agreement 
by society to stifle a prosecution — ^Promissory notes 
given in pursuance of agreement — No right of 
recovery.] — The secretary of a building society, who 
had made default in accounting for money paid to 
him & was threatened by the society with a prosecu- 
tion for embezzlement, applied for assistance to 
pltfs., who were his relatives, Sc they gave a 
written undertaking t.o the society to make good 
the greater part of the debt due from the secretary, 
the exprej^ed consideration being the forbearance 
of the society to sue the secretary for the amount 
for which pltfs. made themselves responsible, & 
in pi^uance of that undertaking they gave two 
promissory notes & some title deeds as collateral 
security to the society. Pltfs. in giving the under- 
taking were actuated by tbe desire to prevent the 
prosecution, & that was known to the directors of 
the society ; but no promise was made that there 
should be no prosecution. The society brought 
an action on the promissor^^ notes in the Q. B. Div., 
Sc pltfs. brought an action in tbe Oh. Div. 
to set. aside the promissory notes Sc the collateral 
securities on the ground that they were made for 
an illegal consideration. The Q. B. action was 
transferred to the Ch. Div, Sc the two actions tried 
together: — Held: (1) it was an implied term of 
the agi*eement that there should be no prosecution, 
Sc the agreement was therefore founded on an 
illegal consideration, Sc void ; (2) the society could 
not recover on the promissory notes nor enforce 
the securities. — .T ones v. Merionethshire Ihm- 
MANENT Benefit Buildino Society, [18921 1 (^h. 
173 ; 01 L. J. Ch. 138 ; 05 I.. T. 085 ; 40 W. K. 
273 ; 8 T. L. R. 1 33 ; 30 Sol. J o. 108; 17 Cox, 0. C. 
38g, 0. A. 

Annotation .-’—'BM. MrClatcliio v. Haslam (1891), 05 L. T. 


Sub-sect, 2. — Directors Sc Trustees. 

See 1874 Act, ss. 24, 25, 20, 29, 42, 43 ; 1894 
Act, ss. 13 (3), 15 (2), 18. 

36. Liability— For unauthorised acts — Guarantee 
of prior mortgage debt to prevent sale at loss — 
Transaction not authorised by rules.] — ^A building 
society advanced in 1870 to A , a member, i*l,000. 
A. disxioned in security an cx facie absolute dis- 
position of certain subjects, which wore already 
burdened by a prior mtge. In 1879 A.’s estates 
were sequestrated, and the directors of the society, 
in order to prevent a sale of the subjects at an 
alleged loss, granted B. a bond of corroboration 
guaranteeing the payment of his prior mtge. In 
1882 an order for the voluntary winding-up of the 
society was made, Sc the liquidators instituted this 


PART IV. SECT. 1, fi»UB-SECT. 1. PART IV. SECT. 1, SUB-SECT. 2. 


g, AppmrUment of officers — 
Necessity of corporate seal.} — A resolu- 
tion passed by defts., that pltf. bo 
eng^ed for the society’s office as 
clerk: — Held: haviniT resrard to the 
statutiM incorporating defts., & tbe 
olia^iter of pltf.’s employment, the 
contr^t should have been under 
dofts.’ coroorato seal. — Huoheh v. 
Canada Pkrmanknt Building Sc 
221 "— (1876). 39 U. 0. It. 


Act the right to loans was to be bal- 
loted for by the memberp, on the 
^plloatiou of a niernbor, winning a 
i^ht to a loan, who was unaiilo to 
dispose of the same on satisfactory 
terms, such right was te bo purchased 
by the society for a speeillo sum In 
cash. A ballot was Iield under the 
rules Sc a managing director was con- 


victed of unlawfully conducting a 
lottery contrary to Suppression of 
Gambling Act, 1895: — Held: rightly 
convicted. — O’Sullivan v. Collis 
(1913), 1.5 C. L. R. 692.— AUS. 

k. Appointment of trustee — On 
death or retirement — Rides.}— A build- 
ing society. In the exercise of Its 
statutory powers provided by Its rules 
tha^ on the death or retirement of a 
trustee, a new trustee should be elected 
in his place in a manner contrary to the 
statute, & that the appointment should 
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action concluding for reduction of the bond of 
corroboration granted to Br as being ultra virea of 
the directors & in violation of the n^s & constitu- 
tion of the society : — Held : the bond was ultra 
vireSf being a transaction not authoiised by the 
rules, Sn not incidental to the conduct of the 
society’s business. — Small v. Smith (1881), 10 
App. Cas. 119, H. L. 

AtmotoHons : — Consd. Sheffield & South Yorkshire Permanent 
Bldff. Soo. V. AlKlewood (1889), 44 Ch. 1). 412. Reid. 
Portecn Island Bldg. Soo. v. Barclay, 11894] 3 Ch. 86; 
Cyclists’ Touring Club v. Hopkinson, [1910] 1 Ch, 179. 

87. Whether subject to the same liabilities 

as trustees.] — Directors of a building society are 
not in the same position or subject to the same 
liabilities as trustees. — S heffield & South York- 
shire Permanent Building Society v, Aizle- 
WOOD (1880), 44 Ch. D. 412 ; 59 L. J. Ch. 34 ; 62 
L. T. 678 ; 6 T. L. R. 25. 

AnrmUUitms : — Mentd. Want v. Campaln (1893), 9 T. L. It. 
2dd ; Rc Brazilian Rubber Plantations & Estates, 11911] 
1 Ch. 425. 

38. For acts of co-dlrectors — Ultra vires 

advances to member on security of shares — In 
pursuance of resolution passed by all directors.] — 

The directors of a building society passed a resolu- 
tion authorising advances to members on the 
security of their shares. Pltf., who was a director, 
concurred in this resolution. An advance was 
accordingly made to a member on the security of 
his shares, and the society thereby incurred a loss. 
Pltf. was no party to making this advance. In 
an action by pltf. to recover from the society 
deposits made by him, defta. counter-claimed in 
respect of the loss wliich they had incurred, on 
the ground that the advance was ultra vires, and 
was attributable to the illegal resolution which 
authorised such advances : — Held : pltf. was not 
liable, for the caiLse of the loss was the wrongful 
act of the directors who made the advance, who 
were not the servants or agents of pltf., & for 
whose acts the pltf. was not liable.— Culleune 
r. London &; SuiiURUAN General Permanent 
Building Society (1890), 25 Q. B. D. 485; .50 
L. ,J. Q. B. 525; 63 L. T. 511; 55 J. P. 148; 
39 W. K. 88 ; 6 T. 1.. R. 449, C. A. 

Annotations : — Refd. London TniHt (’o. i\ Mackenzie (189.3), 
62 L. .1. Oh. 870 ; Lucas v. Fitzgerald (1903), 20 T* L. K. 
16 ; Young r. Naval, Military & Civil Service Co-op. 
Hoc. of South Africa, fl905] I K. B. 687. Meptd. Rc 
Sharpe, Rc Bennett, Masonic & General Life Assce. v. 
Sharpe, 11892] 1 Ch. 154 ; Peel v. L. & N. W. Ry., [1907] 
1 Ch. 5. 

39, To refund to society — Bonus received 


from borrower.] — building society claimed 
from the directors & the exors. of deceased 
directors four sums of £105, £1,000, £500, and 
£250, received by them from D. on the occasions 
of four large advances made to him by the society, 
& divided between the directors. The transactions 
had been profitable to the society ; — Held ; on 
the evidence, the sums had been paid by the 
bori'ower as a bonus to the directors Sc could not 
be retained by them. The directors & the exors. 
of deceased directors were jointly & severally 
liable to the society for the sums so received & 
for the costs of the action. — Municipal Permanent 
Investment Building Society v, Richards, 
[1889] W. N. 103. 

For loss on advances.] — Sec Part VII., 

post. 

For ultra vires borrowing.] — See Part VIII., 
Sect. 2, sub-sect. 2, post. 


Sub-sect. 3. — The Secretary. 

See 1874 Act, ss. 17, 18, 20, 26, 40, 42 ; 1877 

s. 2. 

40. Petition in bankruptcy — Signed by secrc" 
tary duly authorised — ^AlOldavit of authority un« 
necessary.] — bkpey. petition by a building 
society against a debtor was signed by the society’s 
secretary, who was duly authorised in that behalf : 
— Held : the petition did not require to be sup- 
ported by an alTldavit of the secretary stating 
that ho was such secretary Sc that he wfis authorised 
to present the petition. — Re Tovey (1910), 26 
T. L. R. 456. 

Sect. 2.— UNINCORPORATED SOCIETIES. 

Sub-sect, 1. — In General. 

See Friendly Societies Act, 1829 (c. 56), ss. 8-12, 
11, 22, 24, 33 ; 1836 Act, s. 5. 

41. Power to deposit mortgages held by society 
— With bankers as security for loan.] — The 
ofilcers of a building society have no power to 
deposit the mtges. held by it as security for a 
loan from its bankers. — Move ?>. Sparrow (1870), 
22 L. T. 154 ; 18 W. R. 400 ; subsequent proceed^ 
incfs, 22 L. T. 370. 

A7i7wtatwnR -Refd. PortHea. Island Bldg. Soc. v. Barclay, 

[1894] 3 Ch. 86. Mentd. Rc Victoria Permanent Benoflt 


bo duly cortifled & forwarded to the 
proper officer. One of the trustocs 
baviiig retired a new truatoe was 
eleotou in his i>lacc in the iiianiior 

S roscrihod by the riilcM, but without 
lie statutory formalities :—Ilcld : tlie 
appointment was valid. Sc as the rules 
did not require that tlio appointment 
should be certified by any particular 
person, it was sumciont that its 
authenticity was guaranteed by the 
signatures of the board which olected 
the trustee Sc of tho secretary of tho 
society & tho appointment forwarded 
to tho registrar, in accordance with 
the rules. — Heypon r. Liia.is (1907), 4 
C. L. R. 1223.— AUS. 

1. Vesiino of projicriy in trustee — 
Rcsianatitm dt upptmUinent of mw 
trustee — Vealino of property wiRumt 
aasi(rn7nmt,y—A statute provided that 
on tlie removal of a tnistee, the pni- 
perty should vest in the HuccoediiiK 
iniBtee for tho same estate Sc interest 
without any conveyance or assifi^unent : 
— Held : the word “ removal ” was not 
rcstrictod to compulsory removal, 
on acooptonoe of the rodgnatiou of a 
trustee by tlie board Sc the due appoint- 
ment of a now trustee, the society’s 
property vostod In him without any 


conveyance or assignment by the 
retiring trustee. — H kydon v, Ljlljjs 
(1907), 4 C. L. R. 1223.— AUS. 


PART IV. SECT. 1, SUB-SECT. 3. 

m. Aut/iority to sell 7norinaaeAl la7id 
by auctum—UnauthcfriseA urUhdravml 
from sale by secretory,}— Whero tlio 
committee of a buildhig society 
authorised its seorotary to place lands 
mortgaged to it in the hands of an 
auotionoer for sale : — Held : the secre- 
tary had no authority to withdraw tho 
land from the sale without a resolution 
of the committee to that ©fleet. — 
Rohs V. Victorian PBitMANENT Pro- 
perty Investment Buildino Society 
(1882), 8 V. L. R, 254.— AUS. 

n. Receipt of 7m>7wy — '’ Misappro' 
riation — LiabilUy of society. J — voft. 
orrowed money from pltf. society, tlio 

loan being swured by nitge. By an 
agroomeut between deft. Sc pltfs.’ 
secretary it was arranged that tho 
latter should ooileot the rents of the 
mortgaged property for deft. & ai>ply 
tho same in payment of the principal 
Sc interest of tho borrowed money. 
Tho rants were duly ooUectod but tho 
seorotary embozzled them, Sc pltf. 


society never received them. In an 
action brought to recover the amount 
of arrears due on the loan : — Held : tho 
receipt of tlio moneys by its secretary 
was to bo held as receipt by tlie 
society, & deft, was outitled to set off 
the amounts so received by tho secre- 
tary against his indebtedness of 
principal Sc interest in respect of tho 
loan. — South Melbourne Permanent 
Building Sc iNVBSTMEN’r Society Sc 
Deposit Institute v. Field (1893), 
19 V. L. R. 213.— AUS. 

o. Duty to accowU — EffeH of 
failure — Appeal.] — building society 
petitioned the sheriff court alleging 
that tlielr socrotary hod been dis- 
missod from office ; that lie liod refused 
to comply with a demand to give In an 
account of ids intromissions with tho 
fumls of tho society, & to pay over all 
money & to deliver all books Sc other 
property belonging to tliem, & praying 
for a deci-ee ordaining lilm so to do. 
The sheriff having allowed a proof of 
tlieir averments, defender appealed to 
the Ct. of Session ; — Hdd : tlie case 
was not appealable. — First Edinburgh 
Sc Leith 415Tn Starr Bowkett 
Building SotuETY v. Munro (1883), 
11 R. (Ct. of Sess.) 5.— SCOT. 
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Sect, 2. — Unincorporated societies: Sub-sects. 1, 
3. 

Bldfir. Investment Sc Freehold Land Hill's Case, 

Jones* Oase (1870), L. R. 9 Bq. 605 ; Re Durham County 

Permanent Invesunent Land &; Bldir* Boc., Davis* Case, 

Wilson's Case (1871), L. R. 12 Kq. 616. 

42. Liability on promissory note — Signed by 

oiAoers lor value received by society — ^Personal 
liability of signatories.] — promiBsory note was 
made in the following form ; “ M . Building 

Society. Two months after demand in writing 
we promise to pay to P. one hundred pounds with 
interest, etc., for value received. H. & T., trus- 
tee ; P., secretary ’’ : — Held : the parties who 
signed the note wew) personally liable upon it, & 
the right of the holder to sue them was not 
affected by 1836 Act, & 1829 Act. — Price v. 
Taylor (1860), 5 H. ife N. 640 ; 29 L. ,J. Ex. 331 ; 
2 L. T. 221 ; 24 J. P. 470 ; 6 Jur. N. 8. 402 ; 
8 W. R. 419 ; 157 E. R. 1294. 

Annotaiitme : — FoUd. Bott-omloy v. Fisher (1862), 1 H. & C. 

211 ; Allan v. MUler (1870), 22 L. T. 825. Refd. Oourtauld 

V. Saunders (1867), 16 L. T. 562 ; Dutton v. Marsh (1871), 

24 L. T. 470. 

43. .] — A promissory note was 

made in the following form : “ M. Building Society, 
One mouth after demand we jointly & severally 
promise to pay B. the sum of £120, with interest, 
etc., for value received. (Signed) H. & S., 
trustees ; P., secretary ” : — Bcld : deft., P., was 
personally liable on this note ; the addition of 
the word “ secretary ” to his signature did not cut 
down or exclude his liability, his signature being 
placed where a party usually signs such a docu- 
ment, & from its position showing nothing like a 
counter-signature as “ secretary ” merely. — Bot- 
TOMLEY V, PrsHER (1802), 1 H. & C. 211 ; 31 
L. J. Ex. 417; 6 L. T. 688; 27 J. P. 23 ; 8 
Jur. N. S. 89.6 ; 10 W. R. 669 ; 168 E. R. 862. 
Annotation: — Reid. Dutton v. Marsh (1871), L. li. 6 Q. B. 

44. promissory note in 

the form, “ On demand we promise to pay A. 
£200, value received for the 8. Building Society, 
& interest thereon at 5 per cent, per annum payable 
half yearly,” was signed by defts., ” M., Ct., N., 
trustees ; N., secretary ” : — Held : defts. were 

pei’sonally liable on the note. — Aijlan v . Miller 
(1870), 22 L. T. 825. 

ArtTUitfition : — Oollfd. Jones v. Jackson (1870), 22 L. T. 828. 

45. .] — Where pltf. lent £60 

to a building society, for which she received a 
joint & several promissory note signed by the 
trustees of the society : — Held : the trustees were 
liable on the promissory note. — H eath v , Kids- 
GROVE Permanent Building Society (1887), 82 
L. T. .To. 449. 

46. Right to remuneration — Rules authorising 
payment out of funds — ^Liability of directors.] — 

Pltf. was the surveyor of a building society, the 
object of wliich was to advance money to its 
members to enable them to buy or build houses, 
but not itself to buy or build. By one of the 
rules of the society, the surveyor was to look only 
to the funds of the society for his compensation. 
By resolutions at general meetings, at wmch deft. , 
as one of the directors, was present, pltf. was 
directed to prepare plans, etc., for houses which 
the society was building, the compensation being a 
percentage upon the outlay. The society became 
insolvent, & pltf. sued deft., as one of the director's, 
for this percentage : — Held : pltf. was bound by 
the rules of the society to seek his compensation 
from the funds of the society solely. — ^Alexander 
V. WORMAN (1860), 6 H. & N. 100 ; 30 L. J. Ex. 
198 ; 3 L. T. 477 ; 26 J. P. 312 ? 168 E. R. 42, 

47. Right to pension — Voluntary allowance 
made before winding up — ^Employment In ultra 


vires business.] — ^A building society, in addition 
to the usual business of a building society, carried 
on banking & other businesses. All these busi- 
nesses were housed in one building & were managed 
by the same board of directors & were served by 
the same staff. The society was ordered to be 
wound up in 1911, Sc the banking business was 
held to be ultra vires the society. In 1903, A., a 
correspondence clerk of the society, retired at the 
request of the board & was promised a pension ; 
Sc in 1906, B., a clerk in the banking Dusiness, 
retired at the request of the board Sc was promised 
a pension. Both pensions were duly paid until 
the winding-up order, & A. & B. claimed to prove 
in the winding up for the capital value of their 
respective pensions : — Held : .(1) A,*s pension was 
merely a voluntary allowance not foimded on any 
contract, Sc his claim failed ; (2) B., apart from 
any question of contract, being employed in the 
banking business which was ultra vires, could not 

g rove against the assets of the society. — He 
liBKBBCK Permanent Benefit Building 
Society, [1913] 1 Oh. 400; 82 L. J. Oh. 232 ; 
108 L. T. 211 ; 29 T. L. R. 256 ; 20 Mans. 169. 


Sub-sect. 2. — Tub Trustees and The 

Treasurer. 


See Friendly Societies Act, 1829 (c. 66), ss. 13- 
16, 18, 21. 

48. Vesting of property in trustee — ^Mortgagor- 
trustee executing mortgage to remaining trustees — 
Resignation & appointment of new trustee — Vesting 
of interest of original mortgagees without assign- 
ment.] — ^A member of a building society, being 
one of three trustees of the society, on giving a 
mtge. to the society to secure tiio payments to 
become duo upon his shares, executed the mtge. to 
the other two trustees, one of whom subsequently 
resigned, and a successor was appointed : — Semitic : 
the interest of the original migecs. vested, without 
assignment, in the remaining trustee & the 
successor, exclusively of the mtgor., by virtue of 
Friendly Societies Act, 1829 (c. 56), s. 21, incor- 
porated in 1836 Act, — Walker v. Giles (1848), 
6 C. B. 662 ; 18 L. J. 0. P. 323 ; 13 L. T. O. S. 
209; 13 Jur. 588; 136 E. R. 1407. 


Annotations : — Mentd. Barnard v. rilHwortli (1849), 6 

O. B. 698, n. ; Doc d. Diric v. DavicH (1851), 7 Exch. 89 ; 
Pinliorn v. SouBier (1862), 8 Exoh. 138 ; Pinhom r. 
SouHter (1853), 8 Exch. 703 ; Brown r. Metropolitan 
Counties, etc., Soo. (1859), 1 E. &: E. 832 ; Turner v. 
Barnes (1862), 2 B. &: H. 435 ; Thorn v. Croft (1866), 
L. U. 3 F.q. 193 ; Re Royal Liver Friendly Hoc. (1870), 
L. R. 6 Exch. 78 ; Re Potter, Kx n. I'arko (1874), De 
Colyars County Court Cases, 236 ; Rc Betts, Rx p. Harrison 
(1881), 18 Oh. D. 127. 

49. Action as trustees for the time 

being — ^Rule requiring assignment to succeeding 
trustees — No assignment made to succeeding 
trustees.] — A rule of a building society required 
that a trustee who was removed should assign 
securities to the succeeding trustee ; — Held : a 
declaration in covenant on a mtge. deed stating 
that pltfs. were trustees for the time being Sc sued 
as such, according to the form of the statute, was 
good on general demurrer, although it appeared 
by plea wiat no assignment of the secunty had 
been made to them.— Morrison v, Glover (1849), 
4 Exch. 430 ; 19 L. J. Ex. 20; 14 L. T. O. S. 
204 ; 14 J. P. 84 ; 154 E. R. 1281. 


Annotations : — ^Mentd. Doe d. Morrison v, Glover (1850), 
15 Q. B. 103 ; Hankiu v. Bennett (1852), 21 L. J. Ex. 
826 ; Reeves v. White (1862), 17 Q. B. 996 ; Fleming e. 
Sell (1864), Kay, 618 ; R. t>. Ti'aflord (1864). 1 Jur. N. B. 
262 ; Prontloo v. London (1876), L. R. K) O. P. 679 : 
Huckle V, Wilson (1877), 26 W. H. 98 : Mulkern v. Lord 
(1879), 4 App. Cas. 182 ; Hook v. London Provident 
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Bldg. Soo. (1883)« 23 Ch. D. 103 ; Mtmloipal I^ermanent 
Inyestment Bldg. Boo. v. Kent (1884), 53 li. J. Q. B. 290 : 
Western Suburban &; Netting Hill Permanent Benofli 
Bldg. Soo. V. Martin (1886), H Q. B. D. 66 ; Municipal 
Permanent Investment Blw. Soc. v, Kichards (1888), 39 
Ch. D. 372 ; PalUser v. D^o (1897). 66 L. J. Q. B. 236 ; 
Winter v. WlUdnson, [1916] 1 Ch. 317. 

50 . Transfer of property by person ap- 

pointed by court — Service of petition on recusant 
trustee.] — If a petition is presented under Friendly 
Hocieties Act, 1829, or under Transfer of Trust 
Estates Act, 1830 (c. 60), to have a person ap- 
pointed to convey property in the place of a 
recusant trustee, the latter ought not to be served 
with the petition, &, if he is served, he will be 
entitled to his costs . — Be Third Burnttree 
Building Society, Bx p» Armstrong (1848), 16 
Sim. 296; 12 L, T. O. S. 3 ; 12 Jur. 695; 60 
E B 888 

A7inotaiion : — Refd. lie Knox's Trusts, [1895] 1 Ch. 538. 

51. Vesting of property in treasurer or trustees.] 

— A building society may lend to one of its own 
members on mtge., & the security will, under 
Friendly Societies Act, 1829 (c. 66), s. 21, vest 
in the treasurer or trustees for the time being. 
— ^Morrison v, Glover (1840), 4 Exch. 430 ; 19 
L. J. Ex. 20 ; 14 L. T. O. S. 204 ; 14 J. P. 84; 
154 E. R. 1281. 

Annotations : — Mentd. Doo d. Morrison v. Glover (1860), 
15 Q. B. 103; Hankin v. Bennett (1852). 21 L. J. Kx. 
326 ; llocvcH v. White (1852), 17 Q. B. 995 ; Fleming t?. 
Self (1854), Ka 3 ^ 518 ; U. v. Traflord (1854), 1 Jur. N. B. 
252; Prentice v, London (1875), L. K. 10 C. P. 679 ; 
Huokle v. Wilson (1877), 26 W. K. 98 ; Mulkcrn v. Lord 
(1879), 4 App. Cas. 182 ; Hack London Provident Bldg. 
Hoc. (1883), 23 Ch. D. 103 ; Municipal Permanent Invest- 
ment Bldg. Hoc. V. Kent (1884), 9 App. (/as. 260 ; Western 
Suburban & Netting Hill Permanent Bonetit Bldg. Soc. r. 
Martin (1886), 17 Q. B. 1). 66; Municipal I'ermanent 
Investment Bldg. Soc. t\ Pichurds 0888), 39 Ch. D. 372 ; 
Palllser v. Dale (1897), 06 L. J. Q. B. 230 ; Winter v. 
Wilkinson, [1915] 1 Ch. 317. 

52. Liability of trustee — Acting ministerially — 
Breach of trust by directors.] — ^A building society 
Wiis established the rules certified under 1836 
Act ; the directoi’s subsequent y changed the 
name & sought to convert, it into a freehold land 
society. They made no alteration in the rules, 
but they appliotl tlie funds of the society towards 
the payment of the purchase-money of a piece of 
land they contracted to purchase ; — Held : the 
trustees were not responsible for the funds as 
they only acted ministerially when tliev signed 
the cheques for payment ; they should, however, 
be refused the costs of the suit. — Grimes v, 
Harrison (1859), 20 Beav. 435; 28 L. J. Gh. 
823 ; 33 L. T. O. S. 115 ; 23 J. P. 421 ; 5 .fur. N. 8. 
528 ; 53 E. H. 966 ; axibsequent proceedings, 27 
Bcav. 198. 

Anmdalions .'—Reid. Hughes v, Laytnn (1864), 33 L. J. M. C. 
89. Montd. lie Kent Benefit Bldg. Boc. (i86l), I 
Drew. & Hm. 417 ; K. v. D’Eyncouri (1864). 9 L. T. 712 ; 
Laliig r. Rood (1869), 39 L. J. (.'h. 3, n. ; Tliomppon r. 
Planet Bonelit Bldg. Hoc. (1873), L. U. 16 Eg. 333 ; 
Murray v. Hoott, Agiiow v. Murray, Brimelow v. Murray 
(1884), 9 App. Cos. 519. 

For mortgage debt — ^Land bought & mort- 
gaged by directors ultra vires.] — See No. 58, 

post. 

On promissory notes.] — Sec Sub-sect. 1, 

ante. 

5S. Liability of treasurer — Moneys held as 
‘ * bailee ’ ' — Robbery by violence.] — Declaration 
against the sureties of the treasurer of a building 
society, conditioned that he should duly & faith- 
fully discharge the duties of his office, & duly 


account to ^ the trustees for money, goods, & 
chattels which ho should receive on account of 
the trustees, alleged that he, as such treasurer, 
received £170, the monies of the society, & that 
according to the rules of the society he ought to 
have paid over the same monies to the bankers of 
the society, to the credit of pltfs., within, etc. 
Breach. Plea, that after he had received the 
monies, &; before the time when he ought to have 
paid the same to the bankers, he without any 
default on his part, was robbed by violence of the 
whole of the said monies, by the same being 
feloniously & violently stolen from his person, & 
thereby he was unavoidably, k> without any act 
or default of his, prevented from paying the stud 
monies to the bankoi*s of the society ; — Held : 
the treasurer of a benefit building society was a 
bailee of the monies which he received on account 
of the society, & did not by 1836 Act, s. 4, & 
Friendly Societies Act, s. 20, become debtor to 
the society, &l therefore he was discharged by the 
robbery ; & consequently the plea was an answer 
to the action. — Walker v. British Guarantee 
Assocn. (1852), 18 Q. B. 277 ; 21 L. .T. Q. B, 257 ; 
19 L. T. O. 8. 87 ; 16 J. P. 582 ; 10 Jur. 885 ; 
118 E. 11. 101. 

64. To account — Bankers acting as 

treasurers — Inspection & approval of pass-book.] — 

Though bankers are also treasurers of a building 
society, an account will not be decreed against 
them, if their pass-book has been inspected & 
approved in the usual mamier as between banker 
& customer. — Move v. Sparrow (1870), 22 I^. T. 
154 ; 18 W. R. 400 ; snbsemient proceedings, 22 
L. T. 370. 

Annotaiions : — Mentd. He Victoria Permanent Benefit 
Bldg. Investment. & Freehold Land Hoc., Hill’s Case, 
Jones’ Case (1870), L. R. 9 Eq. 605 ; He Durham Coimty 
Ponnanent Investment, Land & Bldg. Soc., Davis* Case, 
Wilson’s Case (1871), L. H. 12 Eg. 516; Poilsca Island 
Bldg. Soc. V. Barclay, [1894] 3 Ch. 86. 

55. Bankruptcy of treasurer — Priority of 
society over other creditors.] — ^A benefit building 
society is not entitled on the bkpoy. of its treasurer, 
to priority over other creditors. — Re Barrell, 
Ex p. Bailey (1854), 5 De G. M. & G. 380 ; 23 
L. .7. Bey. 36 ; 18 Jur. 988 ; 2 W. R. 401 ; 18 
J. P. 327 ; 43 E. R. 917, L. J,T. 

Annotaiiom : — Confd. He WUllams, Jonea r. Williams 
(1887), 36 Ch. D. 673. Refd. John O’Gaunt Lodge of 
Oddfellows v. Bell (1883), Deprose & Gammon, 67. 

See, also, No. 63, posl. 


Sub-sect. 3. — Directors and Managers. 

56. Exercise of powers — ^Whether Invalidated 
by failure to observe formalities.] — A rule of an 
unincorporat.od building society declared that the 
minutes of the managei's entered in the minute 
book, & signed by the managers concurring 
tluTein, should be sufficient authority for the 
execution of any of the powem referred to : — 
Held : the omission of the managers to sign in 
confomiity with this rule did not invalidate their 
execution of the powers entrusted to them. — 
Priestley v. Hopwood (1864), 4 New Rep. 239 ; 
10 L. T, 646 ; 28 .T. P. 628 ; 12 W. R. 1031. 

57. Power to convey good title — ^Purchase of 
land from building society.] — Purcliasers of land 
from a building society must not delude themselves 


PART IV. SECT. 2, SUB-SECT. 8. 

57 1. Povxnr to convey in fee — Pttr- 
chase of land from socieiy.y^A intgo. 
woH made to the president Sc treasurer 
of a building society, their successors 


Sc assigns, in trust for the society. The 
society having subsequently exercised 
the pow'or of sale, the then president Sc 
treasurer, successors of the original 
mtgees., ooiiveyed to the purchaser by 
a deed under a seal not the society’s : — 


Held : the officers for the time being 
hod the |)ower to oouvey in f ee &; that 
the power was duly exercised by them. 
— He Inolehart Sc OAGNUfiB (1881) 
29 Gr. 418.— CAN. 
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Sect 2 . — Unincorporafed aodetiea : Sub^sede* 3 4 :* 

V. Sect. 1. ] 

wiib the idea that the directors & the trustees 
of the society can convey a good & valid 
title ; they are bound to call for the title-deeds, 
as in the event of their talcing a d^ective title 
they must bear all the consequential risks, 

A building society purchase a piece of freehold 
land, & the vendors upon payment of one-fourth 
of the purchase-money conveyed the land to the 
trustees of the society in fee, & signed a rec^t 
for the whole of the purchase-money. The 
directors of the society & the trustees at the same 
time signed an agreement to pay the remaining 
purchase-money by instalments, & decl^d that 
m the meantime the deed should remain in the 
hands of the vendors, & that in default of pay- 
ment they would execute a legal mtge. to secure 
the unpaid purchase-money. I)efa\ilt was made, 
& an action was brouglit to recover the purchase- 
money, & on a claim £Qed, a decree was made to 
carry the agreement into effect. The society, 
immediately on the execution of the conveyance 
by the vendors, sold the land in lots to divers 
persons, who, without looking into the title, paid 
their purchase-money & took a conveyance in fee 
from the trustees. The society omitted to pay 
the instalments of the purchase -money, & a bill 
was filed by the original vendors against the whole 
of the allottees &> sub-purchasers of the land : — 
Held : they were bound to pay the purchase- 
money & redeem the mtge., or otherwise the 
whole of the estate must be sold ; but if any 
party redeemed the land, the others must con- 
tribute towards the money paid for redemption, 
or otlierwise the land of the party omit.ting to 
pay his contribution must be sold to discliarge 
what was duo in respect of his allotment. — Peto 
v. Hammond (1801), 30 Beav. 405; 31 L. J. Ch. 
354 ; 8 Jur. N. 8, 550 ; 54 B. K. 981. 

AnrMiatiovs : — Reid. Morlaiul r. (’ook (1H68), L. II, 6 Eq. 

252 ; Oliver v. Hinton, [18991 2 Ch. 2G4. 

58. Power to bind members — Acts ultra vires 
of directors — ^Trustees acquiescing — Whether other 
members bound.] — A society was formed, 
certified, & inrolled as a benefit building society ; 
its rules did not indicate an intention that it 
should act as a benefit freehold land society. 
Tlie directors bought, land & mortgaged it to 
secure money borrowed for the pui’chase, ^ certain 
members, acting as trustees, covenanted to pay 
the mtge. debt, ^ under that covenant they had 
to pay the money. It did not appear that every 
member acquiesced in or was even cognisant of 
the transac^tion : — Held : the act of the directors 
6i trustees was ulira vires, A the trustees could not 
compel contribution among the shareholders to 
i*ecoup their loss . — Uc Kent Benefit Building 
8o(OT/rY (18(51), 1 Drew. A 8m. 417 ; 30 L. J. Ch. 
785 ; 1 L. T. (310 ; 25 .7. P. 805 ; 7 Jur. N. 8. 
1046 ; 9 W. R. (586 ; 62 E. R. 439. 

59, Liability for funds misappropriated — 
Whether action lies by person paying — For money 
had & received.] — ^Pltf. purchased the interest of 
a member of a building society in certain premises 
mortgaged to the society, A thereafter paid eei’tain 
subscriptions or instalments in respect (.hereof to 
deft., the manager, who misapplied the money. 
By the rules the manager, in conjunction only with 
the treasurer A one of the trustees, was justified 
in receiving subscriptions : — Held : an action for 
money had A i*eccived would not lie to recover 
back the subscriptions so paid, as the money was 
received by the manager for the society A not for 
pltf., A even if it would lie, the member A not 


pltf. should have 8ued»-~HAVEBSOK v* Ooi^ 
(1867). 6 W. R. 17. . „ ^ ^ X 

vv. ftwids mlsappUed-^-Iiive^jmJ 

in breach of trust.] — The directors of a oenent 
buUding society, duly enrolled under 1836 Act, 
attempted to convert it into a f^old ^d 
society, & for that purpose changed the title into 
“ freehold land society ” hut made no alteration 
in the rules. They afterwards entered teto am 
agreement to purchase a piece of land, for the 
)se of dividing it among the monibers, A 

S a portion of the purchase-money out of the 
of the society. One of the rules of the 
society authorised the directors to invest surplus 
monies in the purchase of land : Held : the 
purchase was unauthorised by the rules of the 
society, A the directors should bo ordered to refund 
the monies which they had so misapplied. — 
Grimb8 i\ Harrison (1859), 26 Beav. 435 ; 28 
L. J. Ch. 823 ; 33 L. T. O. S. 115 ; 23 J. P. 421 , 
5 Jur. N. 8. 528 ; 63 B. R. 966 ; svbseqiicmt 

proceedings, 27 Beav. 198. 

Amwiatiovs : — Consd. Re Kciit HeiicBt Bklj?. 

1 Drew. & vSm. 417. Refd. Laiiig v. Heed (1869), 30 
Tj. j. Ch. 3, n. ; Thompson v. Jdaiiet Bouofli Bldg. Soc. 
(1873), L. R. 15 Eq. 333. Mentd. Hughen v. Layton 
(1864), 33 L. J. M. C. 89 ; Murray v. Scott, Agnow v. 
Murray. Brimolow v. Murray (1884), 9 App. Caa. 519. 


See, also, No. 236, post. 

Liability for ultra vires borrowing.] — See Part 
VIII., post, 

61. Action for account — By whom brought.] — 

A benefit building society, among its rules, had 
one that any member giving notice might with 
draw his share, A have the money paid by him 
returned. Certain members, who had given such 
notice, filed a bill, on behalf of themselves A all 
other members not being defts., against the 
directors, praying for an account of the dealings 
of the socieliy, that all losses occasioned by the 
fraud A mismanagement of the directoi’s might 
be made good by them, A for payment of the 
I debts A liabilities of the society. 8on)o of the 
members had not given notice of withdrawal ; 
but the bill did not state that their names were 
unknown to the pltfs. ; — Held : on a demuri*f!r 
for want of equity A for want of parties, the bill 
was defective for want of parties, for neither 
pltfs. nor defts., they all being directors, repre- 
sentied the non- with drawing members. — Harmer 
i\ Gooding (1849), 3 De G. A 8m. 407 ; 13 

L. T. O. 8. 134 ; 13 Jur. 400 ; 64 B. R. 537. 


Sub-sect. 4. — The Secretary. 

62. Power to bind society — By giving orders 
for work.] — If the secretory of a friendly building 
society formed under 183(5 Act, gives orders for 
work *A the work is actually done, the trustecis of 
the society ai*e bound to pay for it, if there be 
evidence to satisfy the jury that the secretory 
was the general agent of the directors, even 
though the work was not ordered at a board 
meeting. — Allard v. Bourne (1863), 15 C. B. N. 8. 
468 ; 3 New Rep. 42 ; 143 E. R. 8(58. 

63. Liability to make good deficiency — ^Mis- 
appropriation of moneys of society — ^Priority over 
other creditors.] — The secretary of a benefit 
building society established A certified under 
1836 Act, the rules of wliicli provided that the 
secretary’s accounts should be regularly presented 
A audited, misapiiroprlated the moneys of the 
society that came into his bands, A died leaving 
his estate insolvent : — Held : under Friendly 
Societies Act, 1834 (c. 40), s. 12, the society was 
entitled to be paid out of the estate the amount 



I 1. » » I ' I '' 1 


4.«fa^ti[o^ in prloriliy to other creditors^ 
« the want of due diugeuce on the part of the 
society in examining the accounts was no bar to 
the claim. — Moons v. MAEmorr (1878), 7 Oh. D. 
643 ; 47 L. J. Ch. 331 ; 42 J, P. 452 ; 26 W. R. 
626. , 

; — ^Rsfdt He Welch, Ex «. Star Soc. of Oddfellows 
“ Ij; 1 Mans. 62 ; He EUbcok, Ex p. Good Intout Lodge. 
987 of the Grand tJnited Order of Odd Fellows, 
‘ 1 K. B. 136. 

SeCf also, No. 66, apie* 

a4. Misappropriation by private 

clerk of secretary — Clerk authorised by secretary 
to receive moneys.] — The secretary of a benedt 
building society employed H. as his private clerk 
to transact the business of the society. H. was 
not an officer of the society. The directors had 
drawn cheques from time to time, wliich were 
handed over to H. by the direction & with the 
knowledge of the secretary, for the purpose of 
being paid by him to the withdrawing members, 


but instead of being so applied, they were mis* 
appropriated by H. : — Held: the secretary was 
liable to make good the moneys so misappro- 
priated. — Ee Mutual Aid Permanent Benefit 
Building Society, Ex p. Jambs (1883), 40 L. T. 
630 ; 48 J. P. 64. 

Liability on promissory notes.] — See Nos. 42 

et 8cq,, ante, 

65. Embezzlement by — Description in indict- 
ment — “ Servant of trustees.’*] — The secretary 
of a benefit building society embezzled moneys 
received by him which had been borrowed by the 
trustees for the purposes of the society in their 
individual capacity, there being no rule of the 
society under which the money was so borrowed : 
— Held : in an indictment for embezzlement, the 
secretary was properly described as the servant of 
W. & others, W. being one of the trustees Sc a 
member of the society. — R. v, Redford (1869), 
21 L. T. 508 ; 34 .T. P. 117 ; 11 Cox, C. 0. 367, 
C. C. R. 


Part V. — Members. 


Sect. 1 .—MEMBERSHIP. 

See Friendly Societies Act, 1829 (c. 56), ss. 26, 
32 ; Friendly Societies Act, 1834 (c. 40), s. 8 ; 
1836 Act, s. 1 ; 1874 Act, s. 38. 

66. Who may be members — Joint stock com- 
pany — Unincorporated society.] — A joint sto(;k 
CO. cannot hold sliares in a benefit building society 
established under 1836 Act. — Dobinson v. Hawks 
(1848), 16 Sim. 407 ; 12 L. T. O. S. 238 ; 12 Jiir. 
10.37 ; 60 E. 11. 031. 

07, Incorporated society.] — ^A limited 

CO. became a borrowing member of a benefit 
building society, borrowed £2,000 & entered 

into the usual building society mtge. for repay- 
ment of principal with fines & premiums. This 
advance was secured by a bond of indemnity. The 
mtge. was not paid & the co. was ordered to 
be wound up. The building society carried in a 
claim in the winding up, when it was objected on 
behalf of the liquidaf.or that the mtge. was ultra 
vires. In an action brought on tlic bond wliich 
raised the question whctlier an incorporated co. 
could become a member of a building society : — 
Held : though under 1836 Act, wliich was passed 
for tlio benefit of industrious individuals, a co. 
could not be a member, the policy of the 1874 Act 
was different, a limited co. could become a 
member of a building society just as much as it 
could becoirle a member of any other corpn. — 
Bristol & Cui^roN Permanent Benefit Build- 
ing Society V. Uarbour (1886), 81 E. T. .lo. 171. 

Executor.] — An exor. is not entitled, 
on behalf of the estate, to take shares in a building 
society, or to make the estate liable for liim as a 
shareholder therein. — Thorne v, Thorne, [1893] 
3 Ch. 196 ; 63 L. J. Oh. 38 ; 69 L. T. 378 ; 42 
W. R. 282 ; 8 R. 282. 

69. Infant — Incorporated society.] — An 

infant may be a member of a building society 
registered under 1874 Act. — Nottingham Perma- 
nent Benbbtt Building Society v, Thuustan, 
[1903] A. 0. 0 ; 72 L. J. Ch. 134 ; 87 L. T. 629 ; 
67 J. P. 129 ; 61 W. R. 273 ; 19 T. L. R. 64, H. L , ; 
affg* S. C. sub norn, Tuurstan v, Nottingham 


Permanent Benefit Building Society, [1902] 
1 Ch. 1 , C. A. 

See, a 180, Nos. 74, 108, post. 

What members may sign instrument of dissolu- 
tion.] — See Pari XIII., Sect. 1, sub-sect, 1, post. 

70, Test of membership — Unincorporated society 
— ^Admission of members recorded In books.] — A 

joint-stock brewery co., being in want of a 
loan of money, effected the folJowing arrangement 
with a benefit building society ; They, by a 
common deed of mtge., mtged. their real estates 
to the trustees of the society, to secure a sum of 
£7,500, & interest at 5 per cent, per annum. 
They agreed to take fifty shares in the society of 
£120 each, & gave sixty bills of exchange for 
£75 1.9. each, payable at intervals of one month, 
in respect of the montlily subscriptions, premium.s, 
Sc interest upon the fifty shares ; they also gave a 
bond for £15,000 as an additional security for the 
£7,500. This sum of £7,500 was made up of an 
alleged loan to the brewery co. of £6,000 Sc £1,500 
as the agreed premium of £30 each upon fifty 
shares. Upon a bill by the brewery co. against 
the trustees of the society, alleging that by moans 
of the payment by pltfs, of a large number of the 
sixty bills of exchange & by other payments, tlio 
sum actually advanced by the building society 
to them was nearly, if not entirely, paid off, & 
praying to be let in to redeem the mtge. upon pay- 
ment of what should be found due from them 
upon taking the accounts in the ordinary manner 
as between mtgor. Sc mtgee.. Sc for the delivery up 
of the bond Sc the remaining bills of exchange : — 
Held : in the absence of the books of the society, 
which are the primary evidence of the duo admis- 
sion of members, according to the rules of the 
society, pltfs. were not to be considered members 
of the society. — Dobinson v. Hawks (1848), 16 
Sim. 407 ; 12 L. T. O. S. 238 ; 12 Jiir. 1037 ; 60 
Fi. R. 031. 

71. Cessation of membership — Withdrawal of 
shares.] — Members of a building society incor- 
porated under the 1874 Act, who had investing 
shares payable by monthly subscriptions, Sc upon 


PART V. SECT. 1. Hodgtns v. Ontario Loan Sc Dkben- feiture ofafittrcs.] — The nilos of a bulld- 

TUBE Co. (1882), 7 A. R. 202. — CAN. Ing nooioty provided that when tlio 

p. Who is a rneniber — ShareMIder flaeH due by a member amounted to the 

tCfto has received amowaX ofhia sheures,' 71 1. Cessation of membership — For- aura standing at his credit, the amount 

J. — VOL. VII. H H 
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Buildinq Socibties. 


Sect L — MemberaMp, Sect 2. Part VI. Sects. 

which no advance had been made, gave duo 
notice of withdrawal & received the estimated 
amoimt of their shares under the rules of the 
society before the shares were fully paid up or 
matured. The society was, within a year after- 
wards, wound up in the county court, under the 
winding-up clauses of Companies Acts, & the 
judge, on the application of creditors, made an 
order declaring that holders of such shares not 
matured at the commencement of the winding up 
were, notwithstanding withdrawal, liable to con- 
tribute to the assets of the society: — Held: the 
order was wrong, for, on withdrawal of their 
shares, the holders ceased to be members of the 
society . — Ps Sheffield Souto Yoiikshihe 
Permanent Building Society (1889), 22 Q. B. D. 
470 ; 68 L. .T, Q. B. 265 ; 60 L. T. 186 ; 53 J. P. 
376 ; 5 T. L. K. 192, D. 0. 

Anruitation : — Ezpld. Slbuu t?. Pearco (1890), 44 Ch. D. 354. 

72 . Unlimited company.] — The 

memorandum & articles of association of a co. 
incorporated under Companies Acts with unlimiiied 
liability, in effect provided that, in respect of 
shares taken by persons for the purpose of enabling 
them to become borro wet's from the co., the 
holders should be enabled to withdraw from the 
membership on paying off the loan, & all sums 
then due on the shares. On an application by the 
liquidator to have members so withdrawing 
declared liable for calls on the shares they had so 
held : — Held : there was nothing in Companies 
Acts to prevent an unlimited co. from validly 
pi'ovhling by its memorandum & articles of 
association for a return of capital to the members 
of the co., or for the withdrawal of members from 
the co . — Tie Borough Commercial & Building 
Society, [18031 2 Ch. 242 ; 62 L. J. Ch. 456 ; 
69 L. T. 96; 41 W. B. 313; 9 T. L. K. 282 ; 
37 Sol. Jo. 269 ; 3 R. 339. 

See, further. Part VI., Sect. 3, post ; Companies. 

73. Liability of member — Contract — ^To build 
houses.] — Wliero it was proved that A. had 
contributed to the funds of a building society, & 
had been present at a meeting of the society, & 


party to a resolution that certain houses should 
be built : — Held : this made him liable to an 
action for work done in building those houses, 
without proof that he had an actual interest in 
them, or in the land on which they were built. — 
Braithwaite V, Skofield (1829), 9 B. & C. 401 ; 
7 L. J. O. 8. K. B. 274 ; 109 E. R. 149. 

Annotatifm : — Raid. Alexander v. Womian (1860), 30 

L. J. Ex. 108. 

74. Liability of infant member — ^Purchase of land 
from society during infancy — Ratification after 
coming of age.] — In May, 1882, an infant pur- 
chased a plot of freehold land from the trustees of a 
building society of which he was a member and a 
committee-man. In .Tuly of that year he came of 
full age. For four and a haff years he paid monthly 
instahnents of the purchase money, and acted as a 
committee-man : — Held : he had_ ratified the con- 
tract, and was liable under its provisions. — 
Whittingham V. Murdy (1889), 60 L. T. 956. 

See, also, No. 69, ante, No. 108, post. 

Rights & liabilities of members — On winding up.] 
— See Part XIII., post 


Sect. 2. — ^MEETINGS. 

See Friendly Societies Act, 1829 (c. 56), s. 10 ; 
18.36 Act, s. 1 ; 1874 Act, s. 16 (1). 

75. Conduct of suits by or against society — 
Provision for approval of “ special meeting ** — 
Approval at special general meeting*'.] — One of 
the certified rules of an unincorporated society 
provided that no action should be brought or 
defended until the approbation of the majority 
of members present at “a special meeting ” of 
the society should be obtained ; — H eld : it was 
no objection that the approbation of the majority 
was obtained at a special general meeting.*’— 
OuTBiLL V . Kingdom (1847), I Exch. 404 ; 17 
L. .T. Ex. 177 : 10 L. T. O. S. 114 ; 164 E. R. 210. 

Annotations : — Mcntd. Morrison v. Glovor ^(1649), 4 Exoh. 

430 ; Kx p, Payno (1849). 18 L. J. Q. B. 197 ; Burbidye v. 

Cotton (1861). 6 De G. & 8m. 17 ; 

3 Do G. M. & G. 997 ; R. v. TrafTord (1854), 4 E. & B. 122 ; 

Farmer v. Smith (1859), 4 H. & N. 196 ; Orinies v Harrison 

(1859), 26 Beav. 435 : Wrixht v. Deley (1866), 4 H. & C. 

209 ; Mulkerii v. Lord (1879), 4 App. Cas. 182. 


Part VI. — Shares. 


Sect. 1. — ^IN GENERAL. 


See Friendly Societies Act, 1829 (c, 56), s. 3 ; 
1836 Act, s. 1 ; 1874 Act, ss. 13, 16 (2) (4), 39 ; 
1894 Act, s. 1 (5) (c) (d). 

76. Restrictions on value of shares to be held 
by one member — Unincorporated societies.] — 

Semhle : under 1836 Act the I^egislature intended 
that no one member should acquire a larger interest 
than £160 in respect of his share or shares in such 
society. — Cutbill v. Kingdom (1847), 1 Exch. 
494 ; 17 L. J. Ex. 177 ; 10 L. T. O. 8. 114 ; 154 


E. R. 210. 

Annotations : — Mcntd. Morrison v. Glover (1849), 4 Exoh. 
430 V Ex V. Payne (1849), 18 L. J. Q. B. 197 ; Burbldgre r. 


Cotton (1851), 5 De G. & Sm. 17 ; Fleming v. Seif (18.54), 
3 Do Q. M. & O. 997 ; R. v. Trnflord (18.54), 4 E. & B. 122 , 

Formerly. Smith 4 H. &N. 19(^ ; 

(1859), 26 Boav. 435 ; Wright y. Deloy (1866), 4 H. 6c C. 
209 ; Klulkern v. Lord (1879), 4 App. Oaa. 182. 

77 , ,] — A member of a building 

iociety may hold one or more shares exceeding 
SI 60 in value. — ^Morrison v. Glover (1849), 4 
Exch. 430 ; 19 L. .T. Ex. 20 ; 14 L. T. O. S. 204 ; 
L4 J. P. 84 ; 154 E. R. 1281. 

dnnotfUwns Doe d. Morrison v Qiover (18^0), 15 

o H 103 • Hankln v. Bennett (1852), 21 L. J. Ex. o2o, 
flicveB .. WhfuAl852), 17 Q. B. 996 : Flem^ Self 
(1854). Kay, 618 ; R. u. Traflord (1864), 1 Jiu. N. S. 262 ; 
Prentice v. London (i876), L. R. 1}{ C. t*. 079 ; Huclde v. 
Wilson (1877). 26 W. R. 98 ; Mulkem v- Lord (1879), 4 
App. Cas. 182 ; Hack v. London Provident Bldg. Soc. 


thereof should ho forfeited to the 
society, & that the member should 
thereafter cease to have an interest in 
the society ; the rule required notice 
to be sent to a member six months in 
arrear. B., a member whose con- 
tributions had been exceeded by fines 
had received no notice as to arrears : — 
Hdd : B. had oeaaed to bo a member. — 
IRTIMTE Sc FULLARTON PBOPRHTY IN- 


VE8TM35NT SC BUILPINQ SOCIETY V. 
CUTHBEBTSON (1905), 8 F. (Ct. of Sess.) 
l.*~S0OT« 

q. NecessUy of signing rules .] — 
A rule that all persons upon booming 
members of the society should sign 
the rules, is directory only — ^the signhig 
of the rules not being a condition 
precedent to membership . — Re St, 


.lOHN BUILDING SOCIETY (1889), 28 
N. B. U. 697.~~CAN. 


PART VI. SECT. 1. 

r. Joint hoUlers.}-- Two or more 
persons may hold shares in a building 
society jointly.—GiLBKBT v. New- 
cAaTi,R Permanent iNv^mENT 
& Building Society (1896), 17 

N. S. W. Eq. 72.— AUS, 
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(1883), 33 Oh. D. 103 ; Municipal Permanent Investment 
Bldff. Soo. u. Kent (1884), 9 App. Cas. 260 : Western 
Suburban & Nottlngr Hill Permanent Benefit Bldg. Soc. v. 
Martin (1886), 17 Q. B. D. 66 ; Municipal Permanent 
Investment Bldg. Boc. v. Blohards (1888), 39 Ob. D. 372 ; 
Palliser v. Dale (1897), 66 L. J. Q. B. 236 ; Winter v. 
Wilkinson, [1915] 1 Oh. 317. 

78, Nature of shares — Whether within Charit- 
able Aoty 1736 (c. 3).] — Shares in a co. of which 

the^ject was to purchase land and build upon or 
jrtJherwise improve it and sell or let it, and shares 
in a benefit budding society ; — Held : not within 
Charitable Uses Act, 1730. 

The real question in such cases is, whether the 
share is such that it might result to the owner as 
land, or whether nothing can come to him but in 
shape of money. — Entwibtle v. Davis (1867), 
L. R. 4 Eq. 272 ; 30 D. J. Oh. 825 ; 31 J. P. 708. 

Annotations Consd. Rc Hollon, Forbofl v. Hardcastlo 
(1893), 68 L. T. 160. Reid. Re Dawson, Pattlsson v. 
Bathurst, [191.5] 1 Ch. 626. 

79. Whether Included in bequest of 

moneys.*’] — A testaW by his will bequeathed 

“ all the moneys both in the house and out of it.’* 
He was possessed of some shares in a building 
society : — Held : they did not pass by the bequest. 
— Collins v. Collins U871), L. R. 12 Eq. 456 ; 
40 L. J. Ch. 541 ; 24 L. T. 780 ; 10 W. R. 971. 

Whether proper subject of donatio 
mortis caus&.] — (^Certificates of investment shares 
in a building society, which shares might at any 
time be withdrawn are not the proper subject of a 
donatio iruortis mmd. — Tie Weston, Bartholomew 
V, Menzies, [1902] 1 Ch. 680 ; 71 L. ,T. Ch. 343 ; 
86 L. T. 551 ; 50 W. R. 294 ; 18 T. L. R, 326 ; 46 
Sol. Jo. 281. 

Anmdation : — ^Mentd. Re Andrewa, Andrews v. Andrews, 
[1902] 2 (Hi. 394. 

81. Title to shares — Payment by society to 
registered owner — Without notice of trust.] — ^In 

1876 A., as agent for his wife, purchased three 
shares in a building society, and without the know- 
ledge or consent of the wife ho had them registered 
in his own name. All subscriptions in respect of 
the shares were paid out of the wife’s separate 
estate, and shii kept the share certificates, and as 
between herself and her husband she was entitled 
1,0 the shares. By the rules of the society it was 
provided that sliareholders should receive a 
certifical 0 for every share, wliich must be produced 
on the transffir or withdrawal thereof for the 
I)urpose of having a memorandum ' indorsed 
thereon ; and also that no transfer of the scrip 
should ijass the interest of the shareholder therein 
named until tlie same should have been regivstered 
in the books of the society. In 1883, A. without 
the knowledge or consent of his wife withdrew the 
shares and obtained payment for them. When he 
presented himself for payment the secretary asked 


for the certificates, but A. represented that they 
were in the possession of his brother, who was also a 
shareholder of the society, and would be produced 
on the following day, and the secretary tnereupon 
paid him the money. Upon an action by the wife 
to have herself registered as the owner of the 
shares; — -Held: payment had been made to the 
pemon legally entitled without notice of the vnie’s 
claim, and the action must be dismissed. — Nolloth 
V. Simplified Permanent Benefit Building 
Society (1885), 53 L. T. 859 ; 34 W. R. 73; 
2 T. L. R. 97. 


Sect. 2.— TRANSFER. 

Right of transferee to be registered as owner — 
Sale & transfer after winding-up order.] — See 

No. 308, Tpofit 

Sect. 3.— WITHDRAWAL. 

See 1836 Act, s, 1 ; 1874 Act, s. 16 (4) ; 1894 Act, 
s. 1 {h) (f). 

82. Right of withdrawal — Subject to available 
balance in hand — Payment in rotation.] — The 

rules of a building society provided, in the case of 
depositors who had given the prescribed notice to 
withdraw, that “ if the available balance in hand 
shall be at any time insuflh iont to pay aU the 
depositors wishing to withdraw, they shall be paid 
in rotation, according to the priority of their 
notices.” A depositor gave notice of withdrawal, 
and his deposit not being repaid he brought an 
action to recover it : — Held : the fact that the 
available balance was insufficient to pay the 
depositors who had given prior notice to withdraw 
was an answer to the action. — Brett v, Monarch 
Investment Building Society, [1894] 1 Q. B. 
367 ; 63 L. J. Q. B. 237 ; 70 L. T. 1 46 ; 68 .T. P. 
367 ; 42 W. R. 209 ; 10 T. L. R. 187 ; 38 Sol. Jo. 
183 ; 9 R, 141, O. A. 

83. Alteration of rules relating to.>— Auld 

V. Glasgow Working Men’s Budjung Society, 
No. 13, ante, 

Effect of.] — See Nos. 22, 23, ante, 

84. Loss of — Stoppage of business.] — 

The question wliethor an investing member of a 
building society may withdraw so as to obtain 
priority over other members does not depend on 
the answer to be given to the question whether the 
society was solvent or insolvent when his notice 
matured, or on the answer to be given to the 
question whether the members or officers of the 
society then knew that the society was insolvent. 
The line is to be drawn at the time when there is a 
stoppage of the society’s business, or a recognition. 


PART VI. SECT. 8. 

s. Rights of ivithdraunl — Applica- 

iton of ru/cfi.y— UuleB giving the right 
to inenibei*)i to withdraw or dlRoontinuo 
apply only where the Hooieiy is aotiially 
a going concern . — Re Co-opkbativk 
Stakr-Bowkett, Building 

Society (1896), 22 V. L. R. 47.— AUS. 

t. Suhiect Ui deduction — 

Payment in rotaiumA — A Hhareholder 
of a building society incorporated 
under 1874 Act, the members of which 
wore entitled under the rules to with- 
draw on giving certain notice thereof, 
& to be paid out according to the 
priority of their nolioes, sent In a 
notice of withdrawal. Before he had 
been paid out, the society resolved 
that a certain proportion per £1 be 
deducted from all shai’oholders 
accounts Sc placed to a suspense 
aocouut ; this resolution was intimated 
to him. Ho was subsequently paid 
out subject to this deduction Sc he 


granted a receipt for the sum paid him 
as placed to the debit of my share 
account.** After the society was in 
funds to pay him out in full ho claimed 
the balance : — Held : the shareholder 
was entitled to the balance. — Olahqow 
WouKiNQ Men's Provident Invest- 
ment Building Society r., Galbraith 
(1884), 21 Sc, L. R. 782.-H5COT. 

a. In reamed of 

prior to withdrawal ,} — The rules of a 
building society provided — “ Any 
member holding unadvanced shares 
shall bo entitled to withdraw from the 
society on application to the directors 
in writing. Sc shall be entitled to receive 
Uie amount standing at his credit in 
the books of the society in rosnoct of 
his shares as at the immediately pre- 
ceding azmual balance, together with 
the amount of subscriptions paid by 
him thereafter *’ : — Held : under this 
rule a member withdrawing was liame 
to a deduction of 40 per cent, on the 


value of his shares in respect of losses 
Incurred by the Society, os appearing 
Erom the last balance-sheet, although 
that lialance -sheet w’as approved after 
the date of his withdrawal. — St^oiTiSH 
Property 1^^VEHT^^5NT ("o. Building 
Society v, Stewart (1885), 12 R, (Ot. 

Qiiuu \ 1,. P. 61ft.~"’gCiOT. 


0. Nondimeifus withdrawal 

of shares .} — A rule provided that 
members on whoso shares no advances 
had been made might “ on one month's 
notice in writing to the memager with- 
draw his or her subscriptions paid 
thereon," with Interest at a ccRain 
rate, the same shall be paid as 
soon after the expiry of the month's 
notice os the funds will permit ** ; — 
Held : members who only gave notice 
of withdraw^al within one month of the 
date of the wlnding-up could not benefit 
by the rule. — North Bkitwh Building 
Society v. M*Lkllan (1887J, 14 

R. (Gt. of Sees.) 827.— SCOT. 

HH 2 
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Sect 3. — Withdrawal. Sect, 4; Sub^aect 1.] 

by those who are entitled to form a judgment, that 
the business must be stopped . — Re Ambition 
Investment Building Society, [1896] 1 Ch. 89 ; 

05 L. J. Oh. 113 ; 73 L. T. 508 ; 44 W. R. 141 ; 2 
Mans. 007. 

Annotation: — Mentd. Sixtii West Kent Mutual Bldg. Hoc. 
V. Hills, I18i)9] 2 Oh. 60. 

85. Waiver of notice of withdrawal — Accept- 
ance of loan subsequent to notice — Loan ultra 
vires.] — member who had given notice of with- 
drawal and subsequently accepted an advance from 
the society, which was admittedly ultra vires , on the 
security of his fully paid shares, was held to have 
waived his notice of withdrawal, and not to be 
entitled to set off the amount due from him in 
respect of the advance against such fully paid 
shares . — Re Counties Conservative Permanent 
Benefit Building Society, Davis v. Norton, 
[1900] 2 Clx. 819 } 09 L. J. Ch. 798 ; 49 W. R. 71 ; 
44 Sol. Jo. 699. 

86. Interest on shares withdrawn — Whether 
shareholder entitled to — Interest not determined 
by committee according to rules — Maturity of 
notices before knowledge of insolvency.] — Share- 
holders whose notices of withdrawal had matured 
before the societies wore known to be insolvent, but 
who had not received the sums due to them, were 
not, in the absence of a determination by the com- 
mittee under the rule of the amount due to them 
in respect of interest, entitled to be allowed in the 
winding up interest on those sums till payment. — 
Re SUNDEKIAND 36TH UNIVERSAL BuILDING 

Society (1890), 24 Q. B. I). 394 ; 59 L. ,1. Q. B. 
217 ; 62 L. T. 293 ; 38 W. R. 509 ; 6 T. L. H. 
199; sub nom. King v, Rawtjngs, 54 J. P. 013, 

D. 0. 

Annotations : — ^Folld. Sixth West Kent Mutual Bldg. Hoc. v. 
Shove (189/i), |1899] 2 (-h. 64, n. Uentd. Barnard tJ. 
Tomson, [1894] 1 C^h. 674 ; He Ambition Investment Bldg. 
Soo., 11896J 1 Vh. 89 ; Sixth West Kent Mutual Bldg. Soc. 
V. Hills, 11899] 2 Ch. 60 ; He Gwuwr-y-Gwelthyr Industrial 
& Provident Soc., Dovey v. Moi^an, [1901] 2 K. B. 477. 

87. Time for payment — ^Power of arbitrator to 
fix.] — The rules of a benefit building society 
authorised the directors to invest the fimds on 
mtges. for ton years at any rate of interest, or in 
building on or improving land mortgaged to them, 

6 authorised members to withdraw their shares 
upon giving a certain notice, & provided that such 
members should not be liable to any future fines, 
but should be entitled to receive the net amount of 
their subscriptions paid with interest, & also a 
share of profits. No time was specified in making 
such payments, & the directors had power to pay 
such claims in (he order in which they arose. The 
amount payable to a withdrawing member having 
been referred to arbitration i —Ueld : it was 
competent to the arbitrator (.o consider when, 
consistently with the due prosecution of (.he other 
objects of the society, such payment should be 
made, & to fix a time for such payment accord- 
ingly. — Ahmitaoe V, Waucer (1856), 2 K. & J. 
211 ; 26 L T. O. S. 182 ; 20 .1. P. 53 ; 2 Jur. N. S. 
13 ; 69 E. B.. 766. 

Annotations: — ^Hentd. Callaghan v. Dolwin (1869), L. R, 4 
C. P. 288 ; Walker v. General Mutual Bldg. Hoc. (1887), 36 
Ch. D. 777 : Davies v. Second Chatham Permanent Benedt 
Bldg. Soc., Macfkcnzie v. Everton & West Derby Permanent 
Benefit Bldg. Hoc. (1889), 61 L. T. 680. 

88. Period of payment — Between date of 


last dividend and notice of withdrawal — ^At rate in 
deposit.] — ^Pltf, was a member and shareholder of 
deft, building society, &, in Mar. 1887, was the 
holder of £250 paid-up investment shares. On 
Mar. 2 he gave notice of withdrawal of £126 part 
thereof, at a month’s date, and that sum was duly 
paid to him. On July 15, the directors appor- 
tioned to the paid-up investment shares then on 
the register an interim dividend at the rate of 6 per 
cent, per annum, for the half-year ending June 30 ; 
but tliey refused to pay onj^ interest or dividend 
to the pltf. on the £125 withdrawn. Thereupon 
Itf. claimed 15s. as interest on that sum from 
on. 1, the date of the last dividend, to Mar. 2, (.he 
date of notice of withdrawal, at the rate allowed 
on deposits namely 4 per cent, pursuant to rules 19 
& 21 of the society. The directors had passed the 
following resolutions, on Nov. 5, 1886, (.hat “ sub- 
ject to the rules the intei*est allowed on moneys 
withdrawn do not for the present exceed 2J per 
cent, per annum ” ; and on Feb. 18, 1887, that 
“No interest bo allowed upon interim withdrawals 
un(il further consideration.” Pltf. had no notice 
of these resolutions. By rule 9 of the society, 
paid-up shares might be withdrawn or repaid upon 
the terms set forth in rule 21. Rule 19 provided 
that interest should be aUowed on investment 
shares at such rates as the board should from time 
to time fix^ & rule 21 that any member might with- 
draw the subscriptions in respect of investment 
shares, subject to the conditions specified below, 
after one month’s notice in writing. . . . A member 
withdrawing a portion only of the amount at the 
credit of his share account, should not be paid 
interest thereon at a ra(.e exceeding that for the 
time being allowed on deposits. Interest on all 
shares should cease at the date of notice of with- 
drawal. For defts. it was contended that, as there 
was no contract to pay interest, the only interest 
Itf. was entitled to was the interest fixed by the 
oard, & here thcj board had fixed no interest, and 
that the resolution of Feb. 18 was fatal to pltf.’s 
claim : — Held : pltf. was entitled to interest on the 
£125 withdrawn from the date of the last dividend 
up to the date of notice of withdrawal, and such 
interest ought to be at the ra(.e allowed on deposits, 
namely 4 per cent. — ^PERRArr v, IjONDON Scottish 
Permanent Benefit Building Society (1888), 
.59 L. T. 31. D. C. 

89* Shares fully paid up — Priority 

according to dates of notices.] — The rules of a build- 
ing society provided that any member desirous of 
wi(.hdrawing should, by giving a month’s notice in 
writing, be entitled to receive back his subsciipt.ion 
money in the manner therein mentioned ; that 
members withdrawing, whose shares were fully 
paid up, should be entitled to 5 per cent, interest 
from the time such shares were so paid up, or from 
the time the pi^ovious dividend was paid ; and tiiat 
if more than one member should give notice to 
withdraw they should be paid in rotation according 
to the priority of their notices. The society was 
ordered to be wound up under the Companies 
Acts, and at the date of the winding up the share- 
holders consisted of three classes, viz, : (1 ) members 
who gave early notices of withdrawal of their 
shares, and who claimed to be paid out of the 
assets in priority to those who gave later notices ; 


d. Notice of withdrawal — Con- 
ditiofial cancellaiion, ]— U nad vanced 
niouibers who had given notice of 
wltlidrawal were Invited by cirtnilars 
sent out by the society to cancel their 
notices. The circulars did not ex> 
pressly mention a condition that can- 
cellations would not be used unless 


shareholders, representing at least 
nine-tenths of the amount mider 
notice of withdrawal cancelled their 
notices, & the form of cancellation 
sent along with the circular was 
absolute in its terms. Nine-tenths 
did not cancel their notices of with- 
drawal ; — Held : cancellation was con- 


ditional upon nine-tenths of the 
members who had given notice of 
withdrawal cancelling their notices. — 
Scottish Puoperty Invkstmknt Co. 
Building Hooikty v. Stewart (1885), 
12 II. (Ct. of Sens.) 926 ; 22 Be. L. R. 
619.-^C0T. 
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(2) members who gave later notices, and who 
claimed that all the withdrawing members should 
be paid pari paaau; and (3) members who gave 
no notice^ On the question whether the members 
who gave notice of withdrawal before the winding 
up qiSIhimenced, were entitled to have interest 
a^ed to their respective claims from the date of 
■fne winding up to the respective dates of payment 
of their claims : — Held : such of the members 
whose shares were fully paid up at the dates of 
their respective notices were entitled to be paid 
interest on the amounts due to them, from the 
times when such shares were fully paid up, or 
from the times of the payment of the last dividend, 
until the times of the payment of the amounts due 
to them, the members wlio gave notice of with- 
drawal prior to the commencement of the winding 
up being paid in priority to other members, 
according to the respective dates of their notices. — 
He MiDDLESBUouaH, Redcau, Haltbuhn-by-the- 
Sea & Cleveland Distjuct Permanent Benefit 
Building Society (No. 2) (1885), 53 L. T. 203. 

AnruitatUm .—Reid. Rc Uoliuuoe l*ortnancnt Boneflt Bldg. 

Soc. (18U2), 61 L. J. Ch. 453. 

90. Right to compound interest — On 

giving prescribed notice of withdrawal.] — ^By the 

rules of a benefit building society it was provided 
that shareholders might withdraw on* giving one 
month’s notice of their intention so to do, and 
should be entitled to receive back the subscriptions 
paid, with interest thereon at the rate of 5 per cent. 
per annum : — Held : under a winding-up order of 
the society those shareholders who had duly given 
notice of withdrawal were entitled to compound 
interest on t.heir subscriptions. — Re Doncaster 
J^ermanent Benefit Building & Investment 
Society (1S0«), 14 L. T. 13. 

Rights & liabilities of members on dissolution.] — 

See Part XIII,, po,sL 


Sect. FINES AND FORFEITURES. 

Sub-sect. 1. — Fines. 

Sec 183(i Act, s. 1 ; 1871 Act, s. 10 (13). 

91. Nature of fines — Not subject of- equitable 
relief.] — The rules of a benefit building society 
empowered the society to advance to its members 
the amount of tlieir shares, repayable by monthly 
contributions covering principal and interfjst Sc 
imposed fines for non-payment of Die contributions 
at the rate of 1 s. per pound pei* month : — Held : 
the finfjs were not witlun the doctrine of equitable 
relief against X3enalties. -Parker v. Butcher 
(1867), i;. R. 3 Eq. 702 ; ,30 L. J. Ch. 552. 

Annotaiionn : — ^Refd. Pilkiiiglon r. Baker, [1877] W. N. 210. 
Mentd. Mattorson r. Eldertleld (1800), 20 L. T. 503 ; 
Clarkson v. Henderson (1880), 14 Ch. D. 348. 

92. Reserved in mortgage to unincor- 

porated society — ^Transaction not made usurious.] 

— The fines reserved in a mtge. to a building society 
for non-payment of the contributions do not make 


the transaction usurious. — Oaiir v. Johnson (1848), 
11 L. T. O. S. 350. 

93. Taken as part of ‘‘ principal in 

foreclosure suit.] — Pines ” imposed by, and pay- 
able under, the rules of a benefit building society, & 
covenanted to be paid in a mortgage deed by a 
member of the society, form part of the principal 
money secured by the mtge., & when an account 
is decreed are included under the term ** principal, 
interest & costs.” — Provident Permanent BuHiD- 
ING Society v, Greenhill (1878), 9 Oh. D. 122 ; 
38 L. T. 140 ; 42 J. P. 775 ; 27 W. R. 110. 
Annotations : — Mentd. ClarkBou v. HonderBun (1880), 14 

Ch. D. 348 ; He Middlesbrough Bldg. Soc. (1884h 64 

L. J. Ch. 692. 

94. Against whom enforceable — ^Purchaser of 
forfeited shares — ^Fines for non-payment of instal- 
ments of purchase-money.] — The mortgaged pro- 
perty of an advanced member of a building society 
became saleable in consequence of his default. The 
property was sold by the socie4/y to pltf., who took 
the forfeited shares, part of the purcliftse-monoy 
being payable by £20 instalments : — Held : he 
was liable, under the rules, to fines for non-payment 
of the instalments of the purchase-money. — 
Handley v. Parmer (1861), 29 Beav. 362 ; 51 
E. R. 667. 

Annotations .-—Mentd. Re Doncaster I'ormanont Bldg. & 

Investinent Soc. (i866), 15 W. R. 102 ; Re DoncaHtor 

J*ormanent Bldg. Soc. (1867), L. II. 4 Eq. 579. 

95. What fines are reasonable.] — The rules of 
a benefit building society empowered the society 
to advance to itk members the amount of their 
shares, repayable by monthly contributions cover- 
ing principal & interest, and imposed fines for non- 
payment of the contributions at the rate of Is. per 
pound per month : — Held : the fines were reason- 
able witliin 1836 Act, s. 1. — Parker v. Butcher 
(1867), L. R. 3 Eq. 762 ; 36 L. J. Oh. 552. 

Annotations : — Refd. PUklngtAjn v, Baker, [1877 J W. N. 210. 

Mentd. Matterson v. Eldcrfleld (1869), 20 L. T. 503; 

ClarkBOii v. IIciiderHon (1880), id Ch. D. 348. 

90 , ,] — One of the rules of a building 

society provided that the fines incurred by all 
then present or future mtgors., by neglecting to 
make their monthly payments of principal, interest, 
fines, & other payments, sliould be at the ratt^ of 
5 per cent, per month on the total amount in 
arrear ; — Held : the amount of the fine was hot 
unreasonable.- ~Re Middlesbrough Building 
Society (1884), 54 L. J. Ch. 592 ; 51 L. T. 743 ; 
49 .T. P. 278 ; 1 T. L. R. 46. 

97. On what amount chargeable — Unpaid 
fines.] — One of the rules of a building society pro- 
vided that the fines incurred by all then present or 
future mtgors., by neglecting to make their montlily 
payments of principal, interest, flues, and other 
payments, should be at the rate of 5 per cent, per 
month on the total amoimt in arrear ; — Held : 
the monthly fine was to be calculated at the rate 
of 5 per cent, per month on the amount of the 
previous fines and other payments as well as of the 
principal and interest in arrear . — Re Middles- 
brough Building Society (1884), 54 L. J. Ch. 
592 ; 51 L. T. 743 ; 49 J. P. 278 ; 1 T. L; R. 46. 


PART VI. SECT. 4, SUB-SECT. 1. 

91 i. Nature of Jims — Whether 

penalty .] — The bye-law of a building 
Bocloty provided tliat a member 
neglecting to pay bin monthly dues, 
should be lined a Bpocifled sum per 
share each mouth, “ until the end of 
one year, when the share or ahares in 
default shall be declared forfeited to the 
society.** It then dlreoted that a 
month before the expiration of such 
year, the secretary should send a 
notice to the defaulter, culling his , 
attention to the byo-law ; & provided i 


that in case of the defaulter being a 
borrower those fines should be trebled ; 
& that at tlie end of six moiithfl* default 
the mtge. should be liable U) foro- 
elosui-o, & to be declared forfeited : — 
IfcUl : the byo-law, being penal in its 
oharacter, should be construed Btrlctly. 
— Ottawa Union Buildino socikty 
V. Scott (1865), 24 U. C. R. 341. — 
CAN. 

95 i. What fines are remmudtU — 
Cumulative in arithmetical progression. J 

'The trustees of a benefit building 
sooiety were, under one of its rules, 


empowered to charge borrowing mem- 
bers, as a penalty in case of repayments 
being in arrear, ** fines at the rate of 
3d. per share for the first month, Sc for 
each Sc every auooeeding month 3<i. 
per share additional on such repay- 
men U-i.” The trustees having charged 
a borrowing member fines computed 
as cumulative In arithmetical pro- 
greBslon : — Held ; on such oomputation 
the fines would not be '* reasonable ” 
within 6 & 7 Wm. 4, c. 32, s. 1. — Re 
Tikrney’s Estate (1874), 9 1. U. Eq. 
1.— IR. 
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Sect 4. — Fines and forfeitures: Sub •sects. 1 <Sh 2. 

98. For what period chargeable — Rules con- 
taining scale for first six months only — ^Flne limited 
to six months.] — The rules of a benefit building 
society, duly certified by the Registrar of Friendly 
Societies, provided that every mtge. should contain 
fun powers of sale and covenants in accordance 
with the rules as a security for any money advanced, 
and that in case the mtgor. should neglect or 
refuse to observe and perform the covenants for 
payment of advance instalments, as well as any 
fines indicted for neglect of payment as provided 
for in a table to the rules, then after certain steps 
tal&en the board of directors should be at liberty 
to sell the mortgaged property, and if any member 
should bo desirous of redeeming, he should be 
allowed to do so on payment of all advance repay- 
ments, and any fines due in respect thereof up 
to the time of redemption, and the present value 
of the future repayments. The table referred to 
purported to show the fines to which borrowing 
members were liable for default of payment of 
their monthly subscriptions and interest on their 
shares from one to ten, according to an increasing 
scale, for a period of from one to six months, but 
made no provision beyond six months. The pltf. 
borrowed £1,400 from the society, and took twenty- 
eight £50 shares, and his mtge. was expressed to be 
for securing the repayment of £1,400, with interest 
at 7J per cent., by monthly instalments of £31 10a. 
for five years. The payments having fallen into 
arrear, and the society having taken possession, 
pltf. brought an action for redemption, and the 
society claimed to be entitled to fines for each 
impaid instalment increasing month by month in 
the same proportion as for the first six months : — 
Held : upon the reasonable construction of the 
rules, the rights of the society were restrict.ed to a 
six montlis’ fine in respect of each unpaid instal- 
ment of each share. — Lovejoy v, Mulkern (1877), 
46 L. J. Ch. 630 ; 37 L. T. 77, C. A. 

99. Interest on fines — Whether chargeable — 
Fines for non-payment of contributions.] — Tlic 
rules of a benefit building society empowered, the 
society to advance to its members the amount of 
their shares, repayable by monthly contributions 
covering principal & interest, & imposed fines for 
non-payment of the contributions at the rate of 
la. per pound per month: — Held: the fines did 


not carry interest. — Pabker v. Butcher (1867), 
L. B. 3 Eq. 762 ; 36 L. J. Ch. 652. 

Annotations ; — Mattorsou v. Eldorfield (1800), 20 
L. T. 603; PUkinfirton v. Baker, [1877] W. N. 210; 
darksoii v. Henderson (1880), 14 Ch. I). 348. 

100. Or contravention of rules.] 

— No interest is chargeable upon fines imposed 
upon the mtgor. for default, or for acting in con- 
travention of the rules of the society. — Ingoldby 
V. Riley (1873), 28 L. T. 56. 


Sub-sect. 2. — Porpeitures. 

101. When forfeiture takes place — Neglect to 
pay subscriptions in accordance with rules — Option 
of directors.] — clause in the deed of settlement 
establisliing a benefit building society provided 
that if any member should from any cause what- 
ever permit any monthly subscription on any share 
or shares held by him to be in arrear for six months 
such share, or shares, and all moneys paid in respect 
thereof, should, at the expiration of the six months, 
become absolutely forfeitable to the co ; — Held : 
the neglect of a member to pay his subscriptions 
& fines for six months, operated as a forfeiture of 
his share or shares at the option of the directors. — 
Moore v. Rawlins (1859), 6 O. B. N. S. 289 ; 
28 L. .1. C. P. 247 ; 33 L. T. O. S. 205 ; 141 E. R. 
467. 

Annoiaiions: — Consd. He East Konfirsberg Oo., Bigg’s Case 
(1805), L. R. 1 Eq. 300. Refd. He Aslalio Banking ('onni., 
kxp. Collum (1869), 39 L. J. Cb. 59. Mentd. Crowtber v. 
Tborley (1883), 48 L. T. 644 ; Rc Jones, Clegg v. Ellison, 
[18981 2 Cb. 83 ; He Russell Institution, Flggins v. Baghino, 
[1898] 2 Ch. 72. 

102. Declaration of forfeiture by 
society.] — A society was registered under 1836 Act 
as a benefit building society, but was converted 
into and called a freehold land society, and a plot 
of land bought and allotted among its members. 
The land was paid for partly by members’ sub- 
scriptions and partly by borrowed money, for 
wliich the society was liable. The society did not 
appear to have been conducted at any time in the 
usual way benefit building societies are : — Held : 
the shares of a member did not become forfeited 
on to merely ceasing to pay his subscriptions, etc., 
until so declared by the society in pursuance of 
the rules. — R. v. D’Eyncourt (1864), 1 B. S. 
820 ; 9 L. T. 712 ; 28 .T. P. 116 ; 122 E. R. 667 ; 


98 i. For wfuU period chargeable — 
Rules containing scale f(yr six nvnitha 
ontv — Fines limited to six months. V— 
A rule declared, that, iu case of default 
in monthly subscriptions, the defaulter 
should pay a flue of 3d. per share for 
the llrst month. 6d. for the second 
month, Si. Is. for the third month, 
doubling the fine for cadi succeeding 
month, till the expiration of the first 
six months ; — HeJd : no fine was 
<^T'geable after the first six months. — 
WitsoN r. Upi'KH Canada Building 
SociJfiTY (1866), 12 Ur. 206, -CAN. 

e. Borrowers — Non-hurroujers.] 

— A bye-law provided that any mem- 
ber neglecting to pay his monthly 
dues should bo flned a specified stun 
per share each month ** until the 
end of the year ” : that In case of the 
defaulter lielng a borrower, these fines 
should be trebled ; & that at tlie end 
of six months’ default the mtge. should 
be liable to foreclosure, & to be 
declared forfeited : — Held : the fines 
could be imposed on borrowers only 
for twelve. Si on non-borrowers for six, 
months, the right, to forfeit or to fore- 
closure being then substituted. — 
Ottawa Union Building Society v. 
Scott (1865), 24 U. C. R. 341.— CAN. 

f. Where society supposed to 


have lemiinateA .} — Where the members 
ceased paying their monthly sub- 
scriptions in ten years after the estab- 
lishment of the society, imder the 
supposition, on the part of all, that the 
society should then terminate, & did 
not resume paying, but it was subse- 
quently foimd that, from misuianage- 
ment & losses, further paymcmt .0 were 
necessary : — Held : the rule as to fines 
was not to be enfoi'ced as regarded 
monthly subscriptions falling due after 
all had ceased to pay, — Wilson v. 
XJrrEH (Canada Building Society 
(1806), 12 Gr. 206.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2. 

101 i. When (orfeiinre takes 
Neglect to tniy suoacriptions or instah 
went of advance in accordance with rules 
— Automatic forfeiture .} — ^A rule of a 
Bowkett building society provided 
that if any member should make 
default in payment of his subscription 
or of an Instalment of an advance, 
whether by way of appropriation or 
loon, & continued lu default for sixteen 
weeks, he should cease to be a member, 
Si should forfeit his shares Sc all rights 
& claims of, in, & to the society.” A 
member of the society, failed to pay his 


subscription &, some considerable time 
after the expiration of sixteen weeks, 
the board of directors actually passed a 
resolution forfeiting the shares. Sc the 
society claimed subsorlptlons up to the 
time of the resolution : — Held : the 
shares were automatically forfeited on 
default for sixtocu weeks, — No. 7 
Bowkett Benefit Building Society, 
Queensland v. Warren, [1914] 
S. R. Q. 125.— AU8. 

101 ii. .] — The rules of 

a building society provided, that 
every member failing to pay his 
montlily instalments shall be fined Id. 
per share for every month such instal- 
ments were in arrears, & such fines 
might be liquidated from the first 
money paid In by the defaulter, or 
deducted from the amount already paid 
in by him, &, so soon os the fines should 
amount to the sum at his credit, the 
amount thereof should then be for- 
feited to the society, Si bo carried to the 
contingent ftmd, & the member should 
thereafter cease to have an interest in 
the society : — Held : the rule auto- 
matically operated a forfeiture of 
shares. — Irvine Sc Fullarton Pro- 
perty Investment Sc Building 
SOOIETT V. Outhbertson (1906), 43 
So. L. R. 17.— SCOT. 
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avb nom* Huqhbs v. D’Eyncourt, 3 New Rep. 
420 ; 12 W. R. 408 ; eub nam, Hughes v. Layton, 
33 L. J. M. 0. 89 ; 10 Jur. N. 8. 613. 

108. Effect of forfeiture — ^Liability to contribute 
not disohacged.] — shareholder of a benefit building 
society, who has forfeited his shares by non-pay- 
ment of fines, etc,, although he is neither a director 
^r member of executive committee, is liable to 
De put on the list of contributories, on the ^^ding- 
up of the society . — Be St. George’s Benefit 
Building Society, Ex p. Foote, Jennings & 
Dbabsley (1868), 32 L. T. O. S. 69 ; 6 W. R. 766. 

Eee, further. Part XIII., Sect. 2, post, 

104. Waiver of forfeiture — Acceptance of 
arrears after forfeiture under rules — ^Not amounting 
to waiver.] — A rule of a building society piovided 
that each member should pay 10^?. per share sub- 
scription at every monthly meeting, & any member 
not having executed a mtge. to the society, con- 
tinuing to neglect payment of his monthly sub- 
scriptions for six consecutive monthly nights, 
should thereupon cease to be a member of the 


society, and forfeit all his interest therein. By 
other rules, the entire management was vested in 
twelve directors, five to be a quorum. Pltf,, a 
member, not having executed a mtge., for seven 
successive months made default in payment of 
Ids monthly subscriptions, but on a subsequent 
monthly meeting night* paid them to two of the 
directors, who attended for the purpose of receiving 
subscriptions, and they accep^d the arrears, in 
ignorance of the stringency of the rule, & gave 
receipts for them. At the first montlily meeting 
after that the directors resolved that pltf. hadi, on 
the^ sixth default, ceased to be a member of the 
society, and had forfeited all his interest therein ; 
& they erased his name from the list of members, 
& returned him the arream paid by 1dm to the two 
directors : — Held : pltf. had forfeited his interest 
in the society ; the acceptance of the arrears by 
the two directors did not waive the forfeiture ; and 
the rule was not uni*easonable. — Card v. Carr 
(1866), 1 0. B. N. S. 197 ; 26 L. J. 0. P. 113 ; 
28 h. T. O. S. 124 ; 140 E. R. 83. 
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Sect. 1.— IN GENERAL. 

/SY'C 1894 Act, s. 12. 

105. Application of general law of mortgage.] — 

Pltfs., trustees of a building society, were first 
mtgeos. of house property for a sum of money 
which was an advance out of their funds to E., 
one of their subscribers, &■ defts., the bank, were 
second rntgeos. of E. The first mtge. was in the 
usual form of a building society’s mtges. The 
bank, with the consent of pltfs., had sold part of 
the property in order to reduce the balance of 
E.’s account- ; & in order t-o complete the redemp- 
tion it was arranged, at the request of the bank, 
tihat ui)on paynitint of the balance of the amount 
estimated t-o be due to pltfs. upon t-heir securities, 
instead of the usual statutory receipt on the 
indenture, pltfs. should execute a surrender & 
release of the property. This was done, but the 
bank not being prepared to pay certain costs, 
charges, & expenses, the surrender remained in 
the hands of one of pltfs., & the suit became 
necessary. E., in 1866, became bkpt., the other 
deft., S., was liis creditors’ assignee : — Held : 
there was no diflerence between the rights of a 
building society who were mtgees. & an ordinary 
mtgec., & the ct. had power to direct a sale instead 
of a foreclosure, but only upon terms. --Bell ik 
London &. South Western Bank, [1874] W. N. 10. 

106. Who may execute mortgage to society — 
Executor — For purposes of executorship.] — An 
exor. in order to raise money for the purposes of 
the exorship. may mortgage to a benefit building 
society. — Cruikshank v, Ditpfin (1872), L. R. 13 
Eq. 656 ; 41 L. J. Ch. 317 ; 26 L. T. 121 ; 36 
J. P. 708 ; 20 W. R. 354. 

Annotation : — Refd. Thomo v. Thome, [18931 3 Ch. 196. 

107. Mortgage to secure advance to 

estate & liability as shareholder — Good to extent of 
advance.] — ^A mtge. by an exor. to a building 


society, though made to secure, not only money 
advanced & interest tlioreon, but all moneys duo 
from liim as a shareholder, is not wholly void as 
against the beneficiaries, but is good to the extent 
of the money advanced & reasonable interest 
thereon, provided the advance was made in good 
faith to the exor. in that capacity. — ^^T uorne v, 
Thorne, [1893] 3 Ch. 196 ; 63 L. J. Ch. 38 ; 69 
L. T. 378 ; 42 W. R. 282 ; 8 R. 282. 

108. Infant — ^Mortgage void against infant.] 

— ^Although an infant may be a member of a 
building society registered under 1874 Act, &; 
may by s. 38 give all necessaiy acquittances, ho 
cannot execute a valid mtge. to secure advances 
made to him by tho society. Such a mtge. is by 
Infants Relief Act, 1874 (c. 62), s. 1, absolutely 
void as against the infant. — No'rriNoiiARi Perjvia- 
NENT Benefit Building Society v, Thurston, 
[1903] A. C. 6 ; 72 I.. .1. Ch. 134 ; 87 L. T. 529 ; 
67 .T. P. 129 ; 51 W. R. 273 ; 19 T. L. R. 54, H. L. ; 
affg. S. C. 8ub nom, Thurstan v. NorriNGHAM 
Permanent Benefit Building Society, [1902] 

1 Ch. 1, C. A. 

See, also. Nos. 69, 74, ante, 

109. Transfer of mortgage by society — Assign- 
ment to third person.] — ; whether a building 
society has tho ordinary right of a mtgee. to 
transfer his security, by way of assignment, to 
any third person. — Re. Kumney & Smith, [1897] 

2 Ch. 351 ; 66 L. J. Ch. 641 ; 76 L. T. 800 ; 45 
W^ R. 678 ; 13 T. L. R. 479 ; 11 Sol. Jo. 607, C. A. 

Annotations : — Refd. Bldtf. Soc. v. Wostern S ^ urban & 

Harrow Road Bldg. Soc., [1020] 2 Ch. 144. Mentd. Re 

Cruiidou & Meux’s Contract, [1909] 1 Ch. 690. 

110. 8. P, Sun Building Society v. Western 
Suburban &- Harrow Road Building Society, 
[1920] 2 Ch. 144 ; 89 L. J. Oh. 492 ; 123 L. T. 
423 ; 36 T. L. R. 636 ; 64 Sol. Jo. 649. 

111. Power to redeem first mortgage — & enter 


g. Death of member — No 

peraonaZ repreaentaiive — Declaration of 
forfeiture by aocUitv,}—!^. 1864, a uon- 
borrowing member died Intestate. No 
one administered until 1869. In that 
Interval his shares ran Into arreeur, 
the society In 1865. declared them 
fcrfelted : — Held : the fcrfelture cf 
the shares In the absence of a personal 


representative was illogol. — Glass v. 
Hopk (1869), 16 Gr. 420.-— CAN. 

PART Vll. SECT. 1. 

109 i. Transfer of mofiaage by society 
— Assignment to third pcra€^]—-A 
buUdiiig society is not pi^udod by 
Building Societies Aot, 1874, from 


exercising tlie ordinary right of a 
mtgee. to transfer his mtge., by way of 
as^nment, to a third person.— -UmTKR 
Building Society v, Glknton (1888), 
21 L. R. Ir. 124.~~IR. 

h. Interest in advance.] — ^A rule 
rovlded that ** any member who has 
eeu granted an advance shall, from the 
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Sect 1. — In general. S ects, 2 3. ] 

into possession oi mortgaged property — ^Power to 
spend money on protection of security.] — In 1878, 
tlie directors of a building society in exercise of 
their powers under the rules, advanced £26,000 
to J. upon the security of, inUir alia^ a second 
mtge. of a leasehold colliery. In 1881 the first 
mtgees. of the leasehold colliery comprised in the 
society’s security thixiatened to foreclose, & the 
directors made a further advance to .T. of £41,000, 
£40,000 of which they borrowed for the purpose 
under their borrowing powers ; & they suDse- 

quently entered into possession of the colliery, & 
paid an arrear of wages then due to the colliers, 
& they further expended considerable sums in 
payment of rents & royalties, & in working & 
maintaining the colliery until the society went 
into liquidation : — Held : (1) as the first advance 
was within their powers, the directors had power 
by implication to do those things wliich might 
result from the working out of the relation sub- 
sisting between fii'st & second mtgees.. Si accord- 
ingly had power to redeem the first mtgee., & to 
exercise tlieir borrowing powei’s for the purpose of 
paying him off ; (2) they also had powcT to enter 
into possession of tlie mortgaged property, & to 
pay out of the assets of the society the rents 
reserved by the lease, & the proper expenses of 
maintaining & working the colliery without 
rendering themselves liable to such expenditure ; 
but (3) an inquiry must be directed as to the sum 
paid by the directors for arrears of wages when 
they took possession, as such payment was not 
one for wliich there was a potential necessity. 
— Shkffield Si South Yorkshire Permanent 
Building Society v. Aizlewood (1889), 44 
Oh. D. 412; 69 L. J. Oh. 34; 02 L. T. 078 ; 
0 T. L. K. 26. 

Jnnoiationts : — Befd. Want v. Campaiii (1893), 9 T. L. II. 

254. Hentd. Brazilian liubber IMautatiouti & EutatcB. 

[1911J 1 Cb. 425. 


Sect. 2.— SECURITY ON WHICH ADVANCES MAY 

BE MADE. 

See 1874 Act, ss. 13, 28 ; 1894 Act, s. 13. 

112. Leasehold estate — Advances upon security 
of leasehold colliery — Inclusion of interests in 
personal estate as collateral security.] — The 

directors of a benefit building society, having a 
large discretion vested in them as confidential 
agents, may properly make advances on classes of 
securities forbidden to ordinary trustees, Sc arc 
not precluded from making advances on securities 
of a speculative nature. By the rules of a building 
society consiituted under 1874 Act, with the 
object of raising by the subscriptions of the 
members a fund for making advances to members 
on mtge. {inter aim) of leasehold estate, it wfis 
provided amongst other tilings that none of the 
directors should be answerable for any act or 


default of any other of them or for the insufficiency 
OP deficiency in title of any security taken for the 
repayment of any advances, unless the loss should 
happen through their own neglect or default ; 
& that the funds of the society should be applied 
at the discretion of the board m making advances 
to members in respect of the shares held by them 
on {inter alia) legal or equitable mtge. of leasehold 
property. In 1878 the directors advanced £25,000 
to .1. upon two securities, the principal of which 
was a second mtge. of a leasehold colliery, taking 
at the same time as collateral security a charge 
upon certain beneficial interests under a trust of 
pemonal estate. During the transactions which 
resulted in the advance,*' the chairman of the 
board was in direct communication with the 
borrower, & took an active part in inquiring into 
the nature Sc value of the security, while the 
other dii'ectora simply exercised in good faith 
their judgment on the materials submitted to 
them ; the advance was made upon a valuation 
Si report by a competent surveyor selected by 
the chaiiinan from five surveyora whose names 
were submitted by the borrower: — Held: (1) an 
advance upon the security of a leasehold colliery 
was not ultra virejt the society ; (2) the inclusion 
of tlie intcre.sts in personal estate as collateral 
security did not ex necessitate vitiate the whole 
loan, though the x’ropw<^^y transaction 

must be tested as if no such ingredient entered 
into it ; (3) it was within the powers of the 

directors to accept a leasehold colliery as security 
for an advance ; (4) as the rules of the society 
did not limit the directors to securities under 
which a legal estate would bo vested in them. Sc 
the risk of foreclosure by the first mt-gee, w^is one 
which a man of business Sc ordinary prudence 
might be willing to incur, the directors were not 
guilty of negligence in acting on the report/ of the 
surveyor. Sc taking a second mtge. as their principal 
security; Sc (5) the chairman, against whom the 
action came on in default of pleading to allegations 
that the advance was made upon improper 
security, was, but that the other directors were 
not, liable to make good to the society the loss of 
the sum advanced. — Sheffield Sc South York- 
shire Permanent Building Socjiety v, Aizle- 
wood (1889), 44 Oh. D. 412; 69 L. J. Ch. 34; 
02 L. T. 678 ; 0 T. L. K. 26. 

Aniwtatums : — Meutd. Want r. Campain (1893), 9 T. L. H. 

251 ; Itc Bruziliau lUibbcr l*lantatiouB & EBtatce, fl911] 

1 Ch. 425. 

113. First mortgage — Postponed to subsequent 
loan — Transaction ultra vires.] — A building 
society wfis prohibited by its rules from lending 
on property subject to any previous mtge., but 
had power to rel(;aso any portion of a mortgaged 
estate if satisfied that the remainder would be a 
sufficient security. Tlie soci<ity had lent H. 
£17,000 upon first mtge., &, having exhausted its 
borrowing powers Sc being in want of cash, it 
entered into an arrangement under which II. 


date of En*antliig same, become liable 
for such a rate of iiit^erost os along with 
the interest allowed by the bank will 
amount to 5 per cent, until such 
member has received said advance, 
W’hcn ho shall pay to the society 
ln1oix*-st thereon ut the rate of 5 per 
cent, on the full amount of said 
advance ; & all interest shall he pay- 
able at the tonns of Martinmas He 
Whitsunday : & members faillner to 

8 ay the same within fom^een da 3 ’^s 
tiereafter shall be chaiged interest 
thereon at 5 per cent, from the term of 
payment ** -Hrld : the rule ceased 
to be operative when the society ceased 
to be a going concern. — N orth Bbitisu 


Buiuiing Society v. M*Lkllan (1887), 
14 K. (Ct. of Soss.) 827.— SOOT. 

k. Bank interest ,} — rule pro- 
vided Uiat any member liolding a 
share, in respect of wliieli no advance 
had been made, & which, by the sub- 
Hf^riptions )>aid the profits thereon, 
should have accumulated U> ^£25 (the 
amount of said share), should be 
entitled to itxjcivo the amount thereof, 
with bank interest from the date of 
completion. Sc his connection with the 
Bocie^ in respect of same should cease : 
— HeW ; there liclng no stipulation to 
the contrary, & as the funds of the 
society were operated on from day to 


day, interest was duo at bank current 
account rates. — North British Build- 
ing Society v. M'Lellan (1887), 14 
11. (Ct. of Sess.) 827.— SOOT. 

PART VII. SECT. 2. 

1. Jieal eMaU’ — Advance on mort- 
gage -CoUaleral accuriiu,] — TJie rules 
of a society restricted the directors 
to t,ho advancing of money upon 
mtge. of iml property : — lleM, : there 
was nothing to prevent them from 
taking the mtgor.^s bond in addition, 
even if they could not take the bond of 
a stranger. — ^Aimon v. Busch, H. E. D . 
362.— CAN. 



478 


Part VII. — ^Advances. 


borrowed £6,000 from an insurance co. upon the 
security of the property ho had mortgaged to the 
society, & the society joined in the security 
roioased the property so as to give the co. a first 
charge fogr £6,000. The £6,000 was paid to H. & 
handed over by him to the society, who cre(hted 
him with the amoimt in part discharge of the 
sp. 000: — Held: (1) the transaction was ultra 
vires the society, & its directors had no power to 
give the co. any charge in priority to that of the 
society ; (2) the co. had no equity to claim equality 
for their mtge. with that of the society ; & (3) the 
case was not one in which the ct. ought to impose 
any tenns upon the society. — Pori'SEA Island 
Building Society v, Barclay, [1896] 2 Ch. 298 ; 
64 L. J. Oh. 679 ; 72 L. T. 744 ; 11 T. L. K. 424 ; 
39 Sol. Jo. 602 ; 12 R. 324, 0. A. 

114. Second mortgage-<~Of leasehold colliery.] — 
Sheffield & South Yorkshire Permanent 
Building Society v. Aizlbwood, No. 112, ante, 

115. Power to redeem first mortgage.] — 

Sheffield & South Yorkshire Permanent 
Building Society v, Aizlewood, No. Ill, ante, 

116. Shares of member — Without other 
security.] — Building societies, under 1874 Act, 
have no power t/O advance the funds of the societies 
upon any other securities than those specified in 
ss. 13 & 26 of that Act, nor had building societies 
under 1836 Act power to advance the funds of the 
societies upon any other seciu’itioa than those 
specified in that & the incorporated Acts ; & such 
societies have no power to make advances to their 
members upon the security of their shares only. 
— CULLERNE V, LONDON & SUBURBAN GENERAL 

Permanent Building Society (1890), 25 Q. B. D. 
485 ; 59 L. J. Q. B. 525 ; 63 L. T. 511 ; 55 J. P. 
148 ; 39 W. R. 88 ; 6 T. L. R. 449, 0. A. 

AntudalUrna : — Mentd. lie Hharpo, lie Beunett., MaKouu? & 

(Tcncful Life A«.s(;< 5. t% Shdrjui, [1802] I Oil. 151 ; 

Ijoiirlott TruHt Oo. r. IMackcnzio (1803), 62 L. J. Oh. 870 ; 

LiicaH V. Fitzproralcl (1003), 20 T. L. Jt. 16; Yuims: e. 

Naval, Military & Civil Sorvice Co-op. Soc. of South 

Africa, [1005] 1 K. IJ. 687 ; Peel v. L. & N. W. By., [1007] 

1 Ch. 5. 


SEtrr. 3.— CONSTRUCTION AND EFFECT OF 

MORTGAGES. 

117. Implied covenant to pay — Payment of 
advance in instalments — ^Whole amount payable on 
default of three instalments.] — Pltfs., trustees of a 
building society, advanced to deft. £4,000, to be 
rc^paid by montlily instalments, & deft, by deed, 
for securing such payments & the observance of 
the rules of the society, demised certain leasehold 
premises to pltfs. It was agreed that upon non- 
payment of three successive instalments, or non- 
observance of the rules, pltfs. might sell the 
premises, A upon any sale the whole amount 
thereinbefore stipulated to be paid by instalments 
pi aforesaid, & remaining unpaid, should be held 
immediately payable, & be retainable accordingly 
from the proceeds of sale, subject to such discount 
aa the directors of the society for the time being 
might think proper to allow. Deft, also covenanted 
to pay the instalments. Upon non-payment by 
deft., pltfs. exercised their power of sale, & 
brought an action upon the deed to recover the 
whole of the difference between the proceeds of 
sale & the amount of unpaid instalments. Anotlier 


deed for acquiring a further sum on the smne 
terms incorporated all powers & authorities given 
by the first deed for recovery of the money thereby 
made payable ; — Held : (1) the terms of the first 
deed implied a covenant to pay the whole amount 
upon non-payment of three instalments ; (2) the 
terms of the second deed implied the same cove- 
nant. --S herriff V, Glenton (1873), 28 L. T. 66 ; 
37 J. P. 617. 

118. Covenant to observe rules — Rules author- 
ising society to consolidate mortgages — Binding on 
second mortgagee with notice.] — A. mortgaged two 
leasehold plots of land, & the houses in course of 
erection thereon, to a building society to secure 
£600. On the same day he executed a second 
mtge. of the same property to B. Subsequently 

A. mortgaged three other plots of land & houses 
to the society to secure £600. B. had a charge 
on that property. The first mtge. contained a 
covenant by A. to observe all the rules of the 
society, one of which provided that if the society 
held more than one mtge. from any member, such 
member should not have power to redeem one 
property alone without the consent of the board. 

B. acted as A.’s solr. in the matter of the fii|st 
mtge., & was the witness to his execution of it. 
A. became bkpt., &, the society having taken 
possession of all the houses, B. brought a redemp- 
tion action. The society claimed to consolidate 
their mtges. as against him : — Held : the covenant 
to observe the rnlos amoimted to an express 
covenant that the society should have power to 
consolidate, & B. having notice of that covenant 
had expressly taken his mtge. subject to the risk 
of consolidation, & the society liad a right to 
consolidate. — ^A ndrews v. City Permanent Bene- 
fit Building Society (1881), 44 L. T. 641. 

119. Right of liquidators to transfer mortgages — 
Without concurrence of mortgagors — Mortgages 

to society ** — “ Society ** including “ successors 
& assigns.”] — In the winding up of a society the 
liquidators agreed to sell & transfer the mtge. 
securities held by the society, <fc the question 
arose whether the concurrence of the various 
mtgoi's. was necessaiy : — Held : this must be 
determined by the language of the mtge. seemities 
themselves, &, as the expression “ the society ** 
was defined in tlui society’s mtges. as including its 
“ successors & assigns,” where the context should 
so admit or requue, the mtges. were transferable. 
— 8un Building Society v. Western Suburban 
& Harrow Boad Building Society, [1920] 2 
Ch. 144 ; 89 L. J. Ch. 492 ; 123 L. T. 423 ; 36 
T. L. R. 536 ; 64 Sol. Jo. 549. 

See, also, No, 109, ante, 

120. Set-off of subscriptions paid — Right of 
society to — Against repayments due under mort- 
gage.] — A member of a building society obtained 
an appropriation of £500 in respect of certain 
shax'cs, repayment of which was secured by mtge. 
to the society. He also continued his subscrip- 
tions after his appropriation. Afterwards he 
made default in his repayments under the mtge., 
& also discontinued his subscriptions. By the 
rules of the society ho was then entitled to have 
his subscriptions placed to his credit in resi)c*ct of 
his repayments under the mtge., but he made no 
request to that effect, it was not done, but the 
society entered on the mortgagtd estate, sold 


m. ] — ^ buUdliig 

society may take a bond as additional 
seourlty for money overdue on mtgre. 
of real estate. — Hope v. Glass (1863), 
23 U. C. II. 86.— CAN. 

n. — ■ “ ,] — B lin din g 

societies oan take only real property 


security, & cannot take (jollateral 
seourlty for loons on i*eal property.* — 
Canada Permanent Buildino & 
Savings Society v, Lewis (1859), 8 
C. P. 352.— CAN. 

PART Vll. SECT. 8. 

119 i. Right of liquidator to transfer 


J — A liquidator on calling up 

loans made by tlio society, has power 
by virtue of his appointment to assign 
& reconvoy securities. — Scottish Pro- 
perty iNVESl’MKNT CO. BUILDING 

Society & Liquidators v. Maolaren 
(1882), 19 Sc. L. U. 891.— scot. 
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Sect* 3. — CoTistruciion and effect of mortgages. 
Sect 4.] 

it for a sum which, after repaying all money due 
to the society, left a surplus for the member. 
The member had mortgaged the equity of redemp- 
tion in the mortgaged estate to A., & his other 
property, including the subscriptions, had been 
assigned to B. : — Held : as between A. & B. the 
doctrine of marshalling applied, & the r^ayments 
to the society must be apportionecT ratably 
between the mortgaged estate & the subscrip- 
tions. — Moxon V. Berkeley Mutual Benefit 
Building Society (1890), 69 L. J. Ch. 524; 
62 L. T. 260. 

AnrMtaJtion Esfcl. Ha«Uoiii v. Cavalli (1900), 49 W. R. 236. 

121. Repayments not prema- 

ture.] — Deft, society was registered under 
Building Societies Acts, & existed for the purpose 
of making advances to its members out of a fund, 
raised by means of the subscriptions of the 
members, upon the security of freehold, leasehold, 
or copyhold estates. I^ltf. purchased four shai'es 
ill deft, society, £26 being the full amount to be 
paid up by fortnightly subscriptions on eacli share. 
Under r. 32 of the rules any member having 
obtained an ^ advance might elect to discontinue 
his subscriptions on his snares upon notice, &: the 
amount of subscriptions already paid on such 
shares should be placed to his credit in his repay- 
ment account in respect of advances. By r. 27, 
if any member, having obtained an advance by 
sale, was desirous of terminating his engagemente 
with the society, the amount of any of his sub- 
scriptions might be placed t<o the credit of his 
repayment account, subject to a deduction from 
same of 1 per cent, per annum upon the amount 
advanced, in addition to ihe amount of premium 
paid, for such time as he might use the advance, 
& if the amount paid for subscriptions should not 
bo sufficient to pay the deduction, the difference 
should be paid by the member before the property 
was redeemed. Pltf. became entitled under the 
rules as a member to bid for an advance of £400, 
& bid £554 for an advance of £400, the repayment 
of the £554 to be by quarterly instalments in 
twelve & a half years. At the same time he dis- 
continued his subscriptions on his shares, having 
paid £31 19s, lOd. upon them. Pltf., as security 
for tJie advance, mortgaged his house to defts. 
& handed them the title deeds. The instalments 
due upon the advance were regularly paid up to 
Oct., 1895, when pltf. gave defts. notice of his 
desire to repay the balance of his account. In 
Dec., 1895, he sent defts. a cheque for £10 13s. lOd., 
which made his repayments £554, after taking 
into account the £31 19s. lOd. paid upon his shares 
for which he was to be given credit. At that time 
there were still three instalments due, but pltf. 
claimed to sot off against those future instalments 
the £31 19«. lOd., & then nothing remained due 
in respect of the advance. Defts. contended that 
under r. 27 pltf. must first be debited with a sum 
of 1 per cent, per annum upon the amount ad- 
vanced, amounting to £47 : — Held : r. 27 applied 
only to repayment of advances which took place 
prior to the period when such advances would 
fall to be paid off, & not to cases where the repay- 
ment was not premature. — Weekes v. South 
London Equitable Building Society (1897), 
13 T. L. R. 291, 0. A. 

122. Right of advanced member to — 

Against earliest instalments of advance payable — 
Weekly payments made before mortgage executed.] 

^Pltf., a member of a benefit building society 
represented by defts., applied for a loan of £260. 


Societies. 

Notice having been given by the society that 
the money would be ready at the end of th^ 
months ^m the notice, pltf., in accordance with 
the rules, paid 12s. per week until a satisfactory 
security should be provided, & the weekly pay- 
ments amounted to £16 4s. when the mtge. was 
eventually executed for £220. The rules further 
provided that a sum amounting to 10 per cent, 
upon the money advanced should be paid quarterly 
fiom the date of the mtge., but pltf. refused to 
pay the three first quarterly instalments, on the 
ground that they must be considered as satisfied 
by the previous weekly payments : — Held : the 
society were not justified in demanding the inst^- 
monts without first setting off the £16 4s. paid 
previously. — Inglts v. Cave, [1869] W. N. 131. 
Annotation: — ^Mentd. Laing v. Hood (1S69), 21 L. T. 83. 

128. Death of advanced member — Satisfaction 
of repayments due without recourse to subscriptions 
paid — Subscriptions payable to legal personal repre- 
sentative.] — ^A member of a building society 
obtained an advance on the security of certain 
property, which he subsequently conveyed to 
trustees. The member’s shares in the society 
were not transferred to the trustees. The member 
made payments in part discharge of the mtge., 
but at his death there was a balance owing to the 
society. After his death the trustees sold the 
mortgaged property, & paid into ct. a sum sufficient 
to satisfy the balance of the mtge. debt, & they 
then claimed to have tlie amount standing to the 
credit of the deceased member's subscription 
account paid to them to recoup them thci sum 
paid into ct. : — Held : the subscription money 
ought to be paid to the legal pemonal representa- 
tive of the mtgor . — He Burton, Scott v, Hackney 
172nd Starr Bowkett BuHiDiNG Society (1897), 
13 T. L. K. 275. 


Sect. 4.— REDEMPTION. 

See 1894 Act, s. 1 (c). 

124. Determination of amount payable — Mort- 
gage to terminating society — Payment of dues to 
end of estimated probable duration — Future pay- 
ments treated as If due Immediately.] — 1^1 tf. became 
a member of & purchased twelve & a half shares 
in a building society, constituted under 1836 Act, 
& the society advanced £750 in respect of sucli 
shares, upon a conveyance of certain property to 
the trustees of the society by way of mtge. Accord- 
ing to the rules of the society, lOtV. per month 
subscription, & 4s. per month redemption money, 
were payable on each share until £120 per shai’o 
should be realised for the non-purchasing members. 
On a bill against the trustees for redemption : — 
Held : upon the terms of the mtge. deed & the 
rules of the society, pltf, was entitled to redeem 
only upon payment of all the future subscriptions 
on his shares until the dissolution of the society, 
the probable duration of the society to be ascei*- 
tained by calculation, & the futurcj payments to 
be treated as if immediately duo. — Moslicy v. 
Baker (1848), 6 Hare, 87; 17 L. J. Ch. 267; 
12 .Jut. 651 ; 67 E. R. 1093 ; st4b nom» Moseley 
V. Baker, 10 L. T. O. 8. 461 ; affd, (1849), 3 
De U. M. & G. 1032, L. C. 

Annotations : — Con8d. Seagrave r. Pope (18r)2), 1 

De G. M. & G. 783. D»td Floiiiiiig t?. Self (18o4), 3 
De G. M. & G. 997 : PriOHtley v. Umnvood (1864), 4 
New Rep. 239. RdEd. Matteinon r. Eldertlelu (1860), 
20 L. T. .503 ; Harvey v. Municipal Pornianeiii Investment 
Bltlg. Soo. (1884), 26 Ch. D. 273. Mentd. Copland v. 
Bartlett (1848), 6 C. B. 18 ; Ingoldby v, Riley (1873), 28 
L. T. 56. 

126. Sums due or thereafter to 

become due.] — The owner of shares in a benefit 
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building society gave a mtge. security on lease- 
holds for sums advanced to him by the society 
in respect of his shares. He subsequently claimed 
to be entitled to redeem the premises so mortgaged, 
upon the terms of repaying the amounts advanced 
to him by the society, less the amount of sub- 
sor^tions which he had paid & the proportion of 
orofits in the society to which he was entitled, & 
he instituted a suit for redemption : — Held : he 
was not entitled to redeem, except upon the terms 
of paying all sums which, according tc» the rules 
of the society were then due, or might, thereafter, 
become duo during the probable duration of the 
society. — S eagrave v. Pope (1852), 1 De G. M. & O. 
783 ; 22 L. J. Oh. 258 ; 20 L. T. O. S. 158 ; 10 
.Tur. 1099 ; 42 E. R. 750, L. C. 

Amwlation : — ^Mentd. Floming v. Self (1851), 3 Do G. M. & G. 

126. Liability for further sub- 

scriptions.] — The estimated probable duration of 
a benefit building society was thirteen years. 
On the rules & terms of the mtge. deod^s — Held : 
an advanced member was entitled to redeem on 
payment of his subscriptions to the end of the 
thirteen years, although he was still liable, under 
<^he rules, to continufi to pay subscriptions until 
£120 a share had been realised for every member. 
— Spauuow V, FAitMER (1859), 20 Beav. 511 ; 

28 L. J. Ch. 537 ; 33 U T. O. S. 210 ; 23 J. P. 
500 ; 5 Jur. N. 8. 530 ; 53 E. R. 995. 

Annotations : — Distd. Harvey v. Municipal rernianent 

luvostniont BldHT. Hoc. (1884), 26 Ch. D. 273. Reid. 

Prieatloy Hopwood (186 J), 4 New Kep. 239 ; He 

Doncaster Pormatieiil- Benefit Bldg:. Hoc., h'x p. Hopper 

(1867), 36 L. J. Ch. 871. 

127. .] — An advanced 

member of a building society ; — Held : entitled 
to redeem liis mtge. on payment merely of his 
fines & the subscriptions f^o the end of the thirteenth 
year, the estimated duration of the society, though 
he still remained liable for the subsequent sub- 
scriptions. 

In a suit for redemption, by an advanced 
member of a building society, a sum was found 
due from him to the society beyond that secured 
by the mtge. ; — Held : an order on pltf. to pay it 
should bo made in t/lu5 redemption suit. — H andley 
V. Fahmeii (1801), 29 Beav. 3(52 ; 54 E. K. (507. 
Annoiations .— Refd. He IhjucaHter I’erinanout Bldg;. & 

Investment Hoc. (1866), 15 W. II. 192 ; He Doncaster 

Permanent Bldg:. Hoc. (1867), L. 11. 4 Eq. 579. 

128. Payment of dues to end of 

longest possible duration.] — In a suit by a borrow- 
ing member of a benefit building sociotjr against 
the trustees of the society to redeem his mtge. : 
— Held : in taking the accounts of the monthly 
payments, etc., which would have to be paid by 
pltf. as the price of redemption, the possible & not 
the probable duration of the society must 
be considered. — F leming i\ Self (185'1), 3 

De G. M. & G. 997 ; 3 Eq. Rep. 14 ; 24 L. J. Ch. 

29 ; 24 L. T. O. S. 101 ; 18 J. P. 772 ; 1 .Tur. N. S. 
26 ; 3 W. R. 89 ; 43 E. R. 390, L. 0. 

Annotations : — Consd. Smith Pilkingrton (1859), 1 

De G. & J. 120. R^d. Farmer v. Smith (1859), 4 


H. & N. 196. Mentd. R. v. Traflord (1864), 4 B. & B. 
122 ; Armltagre v. Walker (1855), 2 Jur. N. 8. 13 ; Archer 
V. Harrison (1857), 7 Do G. M. & Q. 404 ; Mulkern v. 
Lord (1879), 4 App. Cos. 182 : Haok v. London Provident 
Bldgf. Hoc. (1883), 23 Ch. D. 103 ; Municipal Bldg. Hoc. v. 
Kent (1884), 9 App. Cas. 260 ; Buckle v. Lordonny (1887), 
56 L. .T. Ch. 437 : HhofDeld & South Yorkshire Permanent 
Bldg. Hoc. V. Aizlewood (1889), 44 Ch. D. 412. 

129. Terms of redemption — ^Rlght of redeeming 
member to be credited with bonus.] — In a suit by 
a borrowing member of a benefit building society 
against the trustees of the society to redeem his 
mtge. : — Held : in taking the accounts pltf, was 
entitled to be given credit for the same proportion 
of profits (bonus) to which, at the date of his 
notice to redeem, a withdrawing but unadvanced 
member would have been entitled. — Fleming v. 
Self (1854), 3 De G. M. G. 997 ; 3 Eq. Rep. 
14; 24 L. J. Oh. 29; 24 L. T. O. S. 101 ; 18 
J. P. 772 ; 1 Jur. N. 8. 25 ; 3 W. R. 89 ; 43 E. R. 
390, L. 0. 

Anmdations : — FoUd. Archer v, Harrlfloii (1857), 7 

Do G. M. i<c G. 404. Consd. Hmiili v. Pilkingtun (18.'>»), 
t Do (}. F. & .T. 120. Mentd. K. V. Trafford (1854), 4 
E. & B. 122 ; ArmJtage d. Walker (l8.'>5), 2 ,lur. N. H. 
13 ; Farmer r. Hmlth (1859), 4 H. & N. 196 ; Mulkeni v. 
Lord (1879), 4 App. Cas. 182 ; Hack v. London Provident 
Bldg. Hoe. (1883), 23 Ch. D. 103; Municipal Bldg. Hoc. 
r. Kent (1881), 9 App. Cas. 260 ; Buckle r. Lonlonny 
(1887), 56 L. .1. Oh. 437 ; Hhelfleld & South Yorkshire 
l*ormanent Bldg. f^oo. v. Aizlewood (1889), 44 ("h. D. 412, 

130 . Erroneous calculation by trus- 

tees.] — The calculation of a bonus in a benefit 
building society was made upon the assumption 
that the borrowing mombei's were not to partici- 
pate in the bonus, & the bonus declared was much 
larger than it ought to have been : — Held : a 
borrowing member redeeming was entitled to the 
bonus actually declared prior to his notice to 
redeem, but be was to be debited with all extra 
monthly charges & payments for the utmost 
possible prolongation of the society. — Archer, v, 
Harrison (1857), 7 J)c G. M. & G. 404; 29 
U T. O. 8. 71 ; 21 J. P. 515 ; 3 Jur. N. 8. 194 ; 
44 E. R. 168, L. 0. 

Annotations: — Meotd. Smith Pilkingtun (1857), 30 

Ji. T. (). H. 196 ; Bcttelcy i\ Stainshy (1862), 9 Jur. N. H. 
440. 

131 . Deduction of redemption money 

paid in.] — ITpou redemption by a borrowing 
member of a building society ; — Held : he was 
entitled to a bonus declared by the society, & also 
to credit, in taking the accounts, for the redemp- 
tion or interest money paid by him to the society. 
— Smith v. Pilkington (1869), 1 De G. F. & J. 
120 ; 29 J.. J. Oh. 227 ; 24 J. P. 227 ; 45 E. R. 
304. L. O. & L. JJ. 

Annotations: — Mentd. Mutlcrson r. Eldcrfleld (1809), 20 
L. T. 503 ; Kloy v. Head (1897), 76 L. T. 39. 

132. Premiums added to sum advanced — 

Interest charged on combined amount — ^Rebate for 
premiums contracted to be paid.] — Under the 
rules of a building society which required that 
loans upon a mtge. should be repaid by annual 
instalments & premiums spread over a certain 
number of yeai’s : — Held : the society was justified 
in adding the whole of the annual premiums to 


PART VII. SECT. 4. 

o. Terms of redemption — Right of 
redeeming member gm^cmed by circular 
reciting rules ,} — A circular woa issued, 
with the knowledge of the directors of a 
building society, which set out that 
loans can bo paid at any time & a 
d^hargo of the mtge. will he given, 
the rule of the society being, when this 
privilege is taken advantage of, to 
charge three montlis’ additional 
interest at the same rate at which the 
loan was made.^* A. was thereby 
induced to mtge. his land for twenty 
years, the loan to be repayable on the 
instalment plan ; — Held : he could 


insist on redeeming his mtge. according 
to the terras set forth in the circular. — 
Hodgins V. Ontario Loan & Deben- 
ture Co. (1882). 7 A. R. 202. -CAN. 

p. Discrepancy betuHicn rules 

<£* tables annexed?} — Whci*o there is a 
discrepancy between the rules & the 
tables anno.xed thereto, & referred to in 
them, the tables will govern, & a 
m^or. will be allowed to redeem on 
payment of the sum indicated by the 
tables. — Hlayter v, Johnston (1864), 
1 Old. 602.— CAN. 

q. Mortgage of two pro- 

S erties .] — ^A mtgor., by two distinct 
ransaotlons, mortgaged two proper- 


ties, one of which on sole iindor fore- 
closure did not realise * the sum for 
ivhich it was moitgaged : — Held : the 
[ntgor. might redeem the other pro- 
[)erty without payment of the balance 
iue on the first mtge. — Slattkr v, 
IfiTTxrsn’nv 1 Old. .502. CAN. 


1 *. Prior to time limited — 

Jmmwi.l— “By a mtge. made with a 
building society to soouro £700, it 
was provided that the principal & 
interest should be paid off by monthly 
Instalments. The mtgee. was given 
power of entry & sale, etc., in the event 
of default in the payment of two 
months* instalments being made. The 
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the capital, Sc charing interest upon the combined 
amount^ & upon the borrower redeeming before 
the end of the period, he was not entitled to a 
rebate in respect of the premiums contracted to 
be paid. — Harvey v, Municjipal Permanent 
Inv^estment Building Society (1884), 26 Oh. I). 
273 ; 53 L. J. Oh. 1120 ; 51 L. T. 408 ; 32 W, R. 
567, 0. A. 

Annotation : — Mentd. London & County United Bldg. Soc. 

V. Angoll (1896), 66 L. J. Q. B. 194. 

133. Mortgage to secure subscriptions & 

other moneys ** — Embezzlement by mortgagor in 
capacity ol secretary.] — H., a member of deft, 
society, mortgaged property to the society to 
secure principal money by certain instalments, 
with interest & subscriptions, & “ other moneys 
becoming due from the mtgor. to deft, society.” 
H. was aJso secretary of the society, & in that 
capacity had received & misapplied money belong- 
ing to the society. He had conveyed the equity 
of redemption in the mortgaged property to pltf., 
who claimed to redeem on payment of the mtge. 
debt, with interest, subscriptions, fines, & other 
payments due from H. as member. The society 
claimed in addition to that the amount whicn 
H. had embezzled, contending that it came within 
the words ” other moneys ’* : — Held : the words 
applied to debts cjusdem aeneris with what liad 
been mentioned before, & the sums which H. had 
embezzled were not episdem qeneris with the mtge. 
debt, interest, & subscriptions, but were due from 
n. on a totally different contract, & the society 
could not insist upon pltf. paying such sums before 
redeeming the property, — ^Bau.es v. Sunderland 
Equitable Industoial Society, Ltd. (1880), 55 
L. T. 808 ; 51 J. P. 310 ; 3 T. L. K. 07. 

After alteration of rules.] — See Nos. 19 et 

30, 31, ante, 

IS^. Effect of wlnding-up on right to redeem — 
Incorporated society — ^Redemption on payment of 
difference between advance & repayments with 
interest.] — A building society, registered under 
1874 Act, had for its objects ; (1) to form a good 
investment for investors ; (2) to advance to 

shareholders money for building & other purposes, 
to a not greater extent than the amount of their 
shares, on their granting a bond for same over 
heritable security. The rules provided thati the 
shai*cs were to be limited to i*25, that a share- 
holder who had not received nn advance was to 
pay up his shares by monthly instalments. & when 
such instalments with profits amounted to £25 
per share he was to be paid out. As to a member 
who had received an advance, it was provided 
that ho should pay up his advance by monthly 
instalments on his shares with interest at the rate 
of 5 per cent, on the loan. It was also provided 
that members could witlidraw on giving a month’s 
notice. On withdrawal by an unadvanced mem- 
ber, he was to rfjcoive the whole instalments xiaid 
on his shares with interest. On withdrawal by a 
borrowing member, he was to pay up the whole 
of liis debt, interest, & penalties, after deducting 
the amount of the monthly instalments paid upon 
his shares with interest calculated thereon. A. 
took shares for the sole purpose of obtaining an 
advance. He executed a bond in common form 
as security, & the society granted him a back- 
letter, to the effect that they agreed not to enforce 

rules provided tliat if a niiffor. wished 
to redeem before the time limited for 
the purpose, the board might allow 
him so to do upon such terms as they 
might think reasonable. Default 
having been made, the society entered 


the bond so long as tlio regular payments of the 
instalments, interest. Sc other sums due upon his 
shares were paid. A. regularly paid his instal- 
ments with interest charged on the whole sum 
lent. Losses having been incurred, the society was 
in Feb., 1880, ordered to be wound up voluntiuily. 
There were no outside creditors. In July, 1880, 
A. gave notice, under the rules, of withdrawal to 
the liquidators, Sc claimed a discharge of his bond 
on his paying to them the difference between his 
loan &: the amoimt in cumulo of the instalments 
paid by him, with interest added. The liqmdaters 
denied his right to withdraw after liquidation, 
unless he paid up the whole, loan Sc left the instal- 
ments to be refunded according to the result of 
the liquidation: — Held: (1) the advance had 
pro ianto been extinguished by the total amount 
of the instalments paid by A. ; (2) from Sc after 
the date of the winding-up order A. a right 
to redeem his security by paying to the li^uidatoi*s 
the difference between his advance Sc his instal- 
ments With interest added thei'eon as against 
excess of interest which he had been chai*ged, Sc 
on payment of such difference, with interest 
thereon, he was entitled to bo relieved of all further 
liability as a contributory or otherwise. — ^Brownlie 
r. Russell (1883), 8 App. Cas. 235 ; 48 L. T. 881 ; 
47 J . P. 757, H. L. 

Annotations : — Folld. Toah V. North British Bldg. Soc. 
U880), 11 App. Cas. 489. Consd. He Mlddlesborough. 
Redcar, & Saltburn, ek).. Bldg. Soc. (1889), 68 L. J. Ch. 
771 ; London Provident Bldg. Soc. v. Morgan, [1H93] 
2 Q. B. 266 ; Kemp v, Wright, 11896] 1 Ch. 121. Distd. 
He CmmtioB Consorvatlvo Permanent Benefit Bldg. Soc., 
Davis V. Norton, [1900] 2 Ch. 819. Beld. Buckle v, 
Lordomiy (1887), 56 L. J. Ch. 437 ; He Sunderland 36th 
Universal BJ<lg. Soo. (1890), 24 Q. Ji. D. 394 ; Durham & 
Northumberland Working Mou*s Permanent BJdg. Soo. 
r. Davidson (1892), 61 L. J. Q. B, 473 ; Barnard r. 
Tomson, [1894] 1 Ch. 374. Mentd. Cunliffe, Brooks v. 
Blackburn & District Benefit Bldg. Soc. (1884), 64 
L. J. Ch. 376 ; He Britannia J’eniianent Benefit Bldg. 
Soc. (1891), 66 L. T. 196; He West London &: General 
Permanent Benefit Bldg. Sot;., [1894] 2 Ch. 352 ; He 
Ambition IiiveHtmeut Bidg. Hoc. (1896), 73 L. T. 508 : 
Sixth West Kent Mutual Bldg. Soc. v. Hills, U899J 2 
Ch. 60. 

135 , Unincorporated society — Right to 

redeem In accordance with rules.]— It was pro- 
vided by the rules of a buildiug society that any 
member who had given any property in security 
to the society might, on giving three months’ 
notice, redeem same by renouncing tlie shares & 
paying the balance of the advance, Sc that, there- 
upon, his interest in the society should cease, or 
tjhat when the subscriptions of any advanced 
member were equal to the amount of tlie advance, 
his fiayinents on the shares Sc his connection with 
the society should cease. Losses having been 
incurred, the society, in May, 1882, ceased to 
carry on business, Sc in July, 1884, a winding-up 
order was made. One advanced member com- 
pleted his itjpayments in June, 1883, Sc two others 
gave notice of withdrawal in April Sc May, 1882, 
There were no outside crecHtors : — Held: (J) the 
above members were entitled to redeem their 
securities in accordance with the rules, Sc to cease 
to be members of the society ; (2) although the 
membei’S were entitled to share profits, they were 
not bound to bear a share of the losses. — 'I’osH v. 
North British Building Society (1886), 11 
App. Cas. 489 ; 36 W. R. 413, 11. L. 

Amwtations: — Oonsd. Buckle v. Lordoimy (1887), 66 

Ji. J. Uh. 437 ; He MlddloBborough, Redc-ar. & Haltburxi, 
etc., Bldg. Hoc. (1889), 58 L. J. Ch. 771. Rofd. Durham & 

between mtgor. & mtgee., & on pay- 
ment of the amount found due the 
mtgor. would be ontitlod to recover 
posBesslon of the premiBcs. — 0 *Rbilly 
V, Hbydon (1803), 14 N. S. W. Eq. 
283.—AUS. 


into poBseBBion of the mortgaged 
premtflee ; — Held : the mtgor. was not 
entitled to redeem before the due date 
of the mtge. without the board^H 
j>cnniB8ion ; but that an account would 
bo ordered of what was then due 
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Northumberland Workli^ Men's Permanent Bldff. Soo. e. 
Davidson (1892)* 61 L. J. Q. B. 473 ; London Provldont 
Bldg. Soc. V. Morgan, [1893] 2 Q* B. 266 ; Kemp v. Wright, 
[1894] 2 Oh. 402. 

136. .] — building society 

not registered under 1874 Act was ordered to be 
wound up I’^Ueld : the advanced members were 
not liable to be put upon the list of contributories, 
but were entitled to redeem upon the terms 
exp!ressed in the rules, as if no wmding-up order 
4xad been made. — Be Middlesborough, Rbdcab, 

& Saltbuen, etc., Building Society (1889), 58 
L. J. Oh. 771 ; 6 T. L. K. 610. 

Annotations : — Conid. Rc Britannia Permanent Benefit 
Bldg. Soc. (1891), 65 L. T. 196. Diltd* London Provident 
Bldg. Soc. V, Morgan, [189.3] 2 Q. B. 260. Reid. Kemp v. 
Wright, [1894] 2 Ch. 462. 

See, also, Part XIII., Sect. 1, sub-sect. 2; 
Sect. 2, sub-sect. 2, post, 

137. Liability of redeeming member to contribute 
for losses — ^Rules apportioning losses between 
members generally — Redemption on payment of all 
additional charges.] — The rules of an unincor- 
porated building society, which was being wound 
up by the ct. provided that losses should be 
apportioned among.st the members generally, 
that any member who had made the full payment 
or repayment on his shares should remain in the 
society until he had made all additional payments 
or repayments allotted to him, if he had mort- 
gaged any property to the society for an advance 
on his shares such property should not be redeem- 
able until all such additional cliarges had been 
paid : — Held : the proportion of the deficiency 
falling to each member who sought to redeem 
a mtge. must be paid by him before he could be 
allowed to do so,— Be Aj.bion Mutual I^ermanent 
Benefit Building Society (1888), 43 Ch. D. 
410, n. 

AmwUMon : — Refd. Re Went Pidiiipr I’emiancnt Benefit 
Bldg. Soc. (1890), 43 Ch. D. 407. 

138. Liability to contribute to losses 
of investing members.] — A rule of a building 
society provided tliat, in the event of there being 
a deficiency of income by whicli the society might 
be prevented from meeting its anticipated expendi- 
ture liabilities, the amount should be appor- 
tioned between the investing &; borrowing members. 
Another rule provided that property mortgaged 
to the society to secure advanced shares shoedd 
be so secured until the amount of sucH shares 
should be repaid to the society, with all lines & 
other payments incurred in respect thereof. Losses 
having occurred : — Held: (1) under the first rule 
“ liabilities ” included the sums due to the investing 
members in respect of tlieir shares, & the borrowing 
members were liable to contribute ratably to any 
losses thereon incurred by the investing members ; 
(2) under the second rule a borrowing member 
was not entitled to redeem his mtge., except on 
payment of what might be due from him in respect 
of his above-mentioned liability. — Re West Riding 
OF Yorkshire Permanent Benefit Butijjing 
SociEi'Y (1890), 43 Ch. D. 407 ; 59 L. J. Ch. 197 ; 
62 L. T. 480 ; 38 W. R. 370 ; 0 T. L. R. 100. 

Annotation .--Reid. Rc West London & GeneraJ Permanent 
Benefit Bldff. Soo., [1894] 2 Oh. 352. 

139. Rules authorising deduction from 

sums standing to credit of members — Liability of 
advanced members to be debited with losses.] — ^By 

r. 12 of a building society, the directors were 
empowered to deduct annually from the amount 
standing to the credit of any member such sum 
as might be necessary to meet the cun^ent expenses 
& contingencies of the society, in the event of the 
yearly profits being insuOlciont to meet such 
expenses contingencies. Deft, became a mem- 


ber of the society in May, 1888. For some time 
prior to that date the secretary of the society 
had been misappropriating the money of the 
society, but his defalcations were not discovered 
until the following August. The current year of 
the society ended in October. Deft., on the 
discovery of such defalcations, sought to redeem a 
mtge. which he had received from the society. 
The society refused, & called upon him to make 
good his proportion of the loss I’esulting from the 
defalcations. Deft, then ceased to continue the 
payment of his subscriptions. In an action by 
the society for subscriptions & consequent fines, 
& deft.’s aUeged proportion of the loss from such 
defalcations : — Held : deft, was liable to pay the 
subscriptions Sc fines, but was not liable to pay a 
proportionate loss from such defalcations. — I)i;r- 
iiAAi & Northumberland Working Men’s Perma- 
nent Building Socie'cy v. Davidson (1892), 01 
lu J. Q. B. 473 ; 07 L. T. 269 ; 50 J, P. 000 ; 
8 T. L. R. 428, C. A. 

140. No special provision In rules.] — Tosh 

V. North British Building Socioty, No. 135, 
ante^ 

141. Losses Incurred after advance — 
Retention of mortgage as security .]-^ln 1867, 
pltf,, an advanced member of a building society, 
gave a mtge. to defts., the trustees of the society, 
to secure all such principal or interest money & 
other payments as he ought to pay according to 
the I’liles. Pltf. made all the required payments, 
the term of which expired in 1884. '^Plie rules of 
the society provided that wlien any advanced 
member had made all his payments during the 
term, they were to cease & the trustees were to 
retui’n his title deeds &- indorse a receipt, &- on 
completion of his term the member was entitled 
to share in surplus profits. The rules were silent 
as to losses. After the advance to pltf. the society 
suffered losses, Sc defts. claimed to retain the mtge. 
as a security for the share of those losses, to which 
they contended pltf. was liable to contribute. 
The society was not incorporated under 1874 Act. 
There were no outside creditors, & the society 
was solvent. In an action by pltf. for (inter alia) 
a discharge of his mtge. & delivery up of his title 
deeds : — HeM : pltf. could not be called on to 
contribute to losses, & was entitled to the relief 
claimed. — ^B uckle v, Lohdonny (1887 ), 50 li. .T . Chi 
437 ; 56 L. T. 273 ; 35 W. R. 300 ; 3 T. L. R. 309. 

142. Advanced member of unincorporated 

society — ^Liability to contribute for ordinary debts — 
No further liablUty unless stipulated by rules.]— 
Building societies are not governed by the^ doctrine 
of partnership, but by the doctrine of principal Sc 
agent, all the members being principals & the 
directors their agents. All members of a society 
not registered under 1874 Act are liable to con- 
tribute toward the payment of the ordinary 
creditors of the society, Sc tliere is no difference 
in this respect between advanced Sc unadvanced 
members. Unless the rules or the terms of Uieir 
mtges. expressly exonerate them from liability, 
advanced members camiot redeem without con- 
tributing to ordinary debts. In the absence of 
any contract by the rules or otherwise to that 
effect, advanced members are not liable to moke 
any further contribution to the losses of the 
unadvanced . — Re West London & Gioneral 
Permanent Benefit Building Society, [1894] 
2 Ch. 352 ; 63 L. J. Cli. 500 ; 70 L. T. 790 ; 42 

W. R. 535 ; 10 T. L. R. 280 ; 38 Sol. Jo. 273 ; 
8 R. 764 ; subsequent proceedings (1898), 78 L. T, 
393, C. A. 

SeCi further. Part XIII., post 
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Sect, 4. — Redemption, Sect, 6: SvJb-aect, 1.] 

148* Costs of redemption action — Right of 
mortgagees to add costs of suit to security — Conduct 
not oppressive nor vexatious.] — The Sectors of 
a building society in answer to one of their members 
& mtgors. stated that £736 was due to the society 
on the intge., the society liaving been for some 
years in possession. Soon afterwards the directors 
informed the mtgor. that they intended to sell the 
mortgaged property, they having power under the 
mtge. deed so to do. The mtgor, filed a bill to 
restrain the sale, & for redemption. The directors 
informed the mtgor. that they had no intention 
to pi^ess a sale. The mtgor. then proposed that a 
decree for the usual accounts shoidd be taken, & 
a decree for an account was taken. The mtgor. 
carried in surcharges to the amount of £1,227 
principally for fines & commission, which he 
claimed to have disallowed, but which were 
allowed to the mtgees., but the mtgees. were 
charged for certain occupation rents, & were dis- 
allowed charges for repairs, so that the amount 
due at the filing of the bill was found to be £617 
instead of £736 : — Held : there was nothing in 
the conduct of the mtgees. which would deprive 
them of the right to add their costs of the suit to 
their security.— CJotterell v, Stratton (1872), 

8 Ch. App. 296 ; 42 L. J. Ch. 417 ; 28 L. T. 218 ; 
37 .T. P, 4 ; 21 W. R. 234, L. 0. & L. JJ. 

Annotaiiont* : — Gonid. Kinnaird v. Trollope (1889), 42 Oh. D. 
«10 ; llourko iv UobiuHon, [1911] 1 Ch. 480 ; Gnihain v. 
Seal (1918), 88 L. J. Ch. 31. Refd. Cottrell v. Finney 
(1874), 43 Jj. J. Ch. 502; Oredland v. Potter (1874), .31 
L. T. 522 ; Turner v, Hancock (1882), 20 Ch. D. 303 ; 
Bank of New South Wales v. O'CJonnor (1889), 14 App. Cub. 
273 ; WimaniB v. Jones (1911), 55 Sol. Jo. 500. Mentd. 
He HoHkin’s Trusts (1877), 26 W. R. 779 ; He Jones, 
Christmas v, Jones, [1897] 2 Ch. 190. 

144, Taxation on lower scale — Mortgage 

under £1,000.1 — mtgor. received an advance of 
£900 fi’om a building society, <fe conveyed to the 
society property to secure payment by him of 
£900 & mterest in one hundred & twenty instal- 
ments, amounting together to £1,276, & also of 
certain fines & charges in the event of liis failing 
to pay the instalments. A decree for redemption 
having been made, the costs of the suit to be added 
to the security ; — Held : as tlie sum originally 
advanced was less than £1 ,000, the costs must be 
taxed on the lower scale, & the fines & charges 
which might be incurred could not for such pur- 
pose be considered as added to the sum advanced. 
— C^OITERELL V, STRATTON (1874), 9 Oh. App. 514 ; 
43 L. .T. Oh. 573 ; 30 L. T. 689 ; 22 W. R. 607, L. J. 


Sect. 6.— ENFORCEMENT OF MORTGAGE. 

Sub-sect. 1. — Sale. 

146. Power of sale — Whether exercisable — 
Statutory power Incorporated in mortgage — Sale on 
default of performance of any covenant.] — ^By a. 

building society’s mtge. it was provided that if 
default should be made in the performance of any 
of the covenants, then the total sum for which 
the mtge. should then be redeemable should be 
considered as actually due & payable, & the power 
of sale given to mtgees. by Conveyancing & Law 
of Property Act, 1881 (c. 41), should apply & be 
exercisable by the trustees of the society. The 
mtgor. neglected to pay one of the instalments, 
& the trustees contracted to sell the property : 


— Held: the statutory power of sale, whether 
applicable to a building society mtge. or not, was 
incorporated in the mtge. by the act of the parties, 
& as the money had become due, the power was 
exercisable. 

The contract for sale was datod within less than 
three months of default, & no notice of the pro- 
posed sale had been given to the mtgor. nor to a 
second mtgee. under the above Act, s. 20 ll)* 
The purchaser ascertained the want of notice, 
required the concurrence of the mtgor., which was 
agreed to, & the second mtgee. was ready to do 
the same. The conditions of sale stated that the 
property was being sold by mtgees. under a power 
of sale, & that the assignment was to be taken 
without the concurrence of other parties : — Held : 
(1) if the mtgor. & second mtgee. iiad not waived 
the notice, they liad waived the right to object 
to the want of it ; (2) want of notice did not 
prevent the vendors from exercising their power 
of sale ; (3) the purchaser would get the title he 
had contracted to take ; (4) the vendors must 
bear the costs occasioned by the concurrence of 
the mtgor. & second mtgee. — Re Thompson & 
Holt (1890), 44 Oh. D. 492 ; 59 L. J. Oh. 651 ; 
62 L. T. 651 ; 38 W. R. 524. 

146. By whom exercisable — Power limited 

to trustees of society — ^Transfer of mortgage without 
concurrence of mortgagor.]— A member of a 
building society mortgaged property to the tinistees 
of the society to secure repayment by instalments 
of an advance, & the mtge. deed empowered the 
trustees or trustee for the time being of the 
society, in case of default, to sell the mortgaged 
property. The mtge. was afterwards, without the 
concurrence of the mtgor., transfon'ed to R., who 
was not a member of the society, & he put up 
the property for sale purporting to act under the 
power : — HeM : the power of sale could not be 
exercised by any person other than the trustees 
or trustee for the time being of the society, & the 
vendor could not make a good title to the pro- 
perty . — Re Kumney & Smitji, [1897] 2 Ch. 351 ; 
66 L. J. Ch. 641 ; 76 L. T. 800 ; 45 W. R. 678 ; 
13 T. L. R. 479 ; 41 Sol. .To. 607, C. A. 

Annotatvms ; — Re!d. He Criindeu & Moiix’b (Contract, [1909] 

1 Ch. 690. Mentd. Hun Bldg. Hon. v. Western Suburban & 
Harrow Road Bldg. Hoc., [1920] 2 Ch. 144. 

147. Improper exercise of — Sale dis- 

advantageous to mortgagor — No proof of fraud or 
undervalue.] — If a mtgee. exercises his power of 
sale bo7id fide for the purpose of realising his debt 

without collusion with the purchaser, the ct. 
will not interfere, even though the sale be very 
disadvantageous, unless the price is so low as in 
itself to be evidence of fraud. 

A. mtged. his intorest in an agreement for a 
building lease to a building society. In erecting 
the buddings under the agreement, A. encroached 
on the land of an adjoining owner, &> his landlords 
refused to grant him the lease, & his payments to 
the building society fell into arroar. A. entered 
into negotiations to procure a conveyance of the 
gi'ound encroached upon. Pending, with notice 
of such negotiations, tlie building society sold 
under their power of sale. A. brought an action 
to set aside the sale, alleging that the society had 
taken advantage of the difficulties about the lease 
to sell in collusion with the purchaser at a gross 
undervalue ; — Held : there was nothing improper 
in the circumstances of the sale, & no proof that 


148 i. Costs of redemption action. ] — 
Where a nitgor. Reeking to redeem laud 
alleged to have been sold by the 
mtgee., proved that the alleged Hale 
was, on technical points, invalid, but 


hie bill contained charges of fraud &; 
collusion against the mtgee. 8c the 
purchasers which wore not proved ; — 
JJeld : tliough entitled to a redemption 
decree, he should pay the costs of both 


the mtgee. 8c the purchaser. — Ross v, 
Victorian Pkrmanknt Propkrty In- 
vestment Building Society (1882), 
8 V. L. H. 264,— AUS. 
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It was at an undervalue. — ^W abnbr «. Jacob 
(1882), 20 Oh. D. 220; 61 L. J. OIi 042; 40 
L. T. 666 ; 40 J. P. 436 ; 30 W. R. 731 . 
Amwiaiions : — Reid. Martinson v. Clowes (1882), 21 Ch. D. 
857 : Farrar v. FaiTars (1888), 40 Ch. D. 395 ; Colson v. 
WillianiH (1889), 68 L. J. Ch, 639; Field v. Debenture 
Corpn. (DiSfB), 12 T. L. R. 469 ; Kennedy v. De Traftord, 
11896] I Cli. 762 ; Haddington Island Quarry Co. v. 
HiisouT [1911] A. C. 722. Mentd. Charles v. .Tones (1887), 
35 Ch. D. 644 ; Nutt v. Kaston (1899), 47 W. R. 430. 

^ ^48. Sale to officer ol society at 

auction — Invalidity as against mortgagor.] — 

building society, selling as mtgees. under their 
power of sale, put up property for sale by public 
auction. The secretary to the society knew all 
the circumstances of the sale, &, in conjunction 
with the society’s solr., arranged with the 
auctioneer about the sale, & personally took to the 
auctioneer the dii’ectors’ instructions for the sale, 
& told him what the reserved price was to be : — 
Held : ( 1 ) the secretary was in the same position 
as to the purchase of the property as the mtgees. 
themselves, or their solr. or agent acting for 
them in the sale, & was unable to bid for, or buy, 
any of the lots at such sale, though stating at 
the time that he was buying on his own account ; 
(2) a sale made to such secretary at the auction 
must, in the event of the mtgor. redeeming, be 
sot aside. — ^Martinson p. Clowes (18S2), 21 
Ch. D. 857 ; 51 L. ,T. Ch. 594 ; 46 L. T. 882 ; 30 
W. 11. 795 ; affd. (1885), 52 L. T. 706, C. A. 
Annuitatioiis : — Apld. HodHon 7 ). DcatiH. [190.3] 2 Ch. 647. 
Refd. Farrar r. Farrars (1888), 40 Cli. D. 395 ; Bath w, 
Htaiidard Laud (k)., [1911 J 1 (3i. 618. Mentd. Colsou r. 
WiUlamH (1889), 58 L. ,1. Ch. 539 ; Nutt v. Kaston (1899). 
(58 L. .1. Ch. 3(57. 

149. Position of purchaser — Liability for 

— Fines for non-payment of instalments.] — The 

mortgaged i)roperty of an advanced member of a 
building society became saleable in consequence 
of his default. The property was sold by the 
society to pltf., who took the forfeited shares, 
part of the purchase-money being payable by £20 
instalments : —Held : ho was liable, under the 
rules, to fines for non-payment of the instalments 
of the purchase-money. — H andley v. Farmer 
( 1861), 29 Beav. 362 ; M E. R. 667. 

Annoi^itms : — Mentd. lie Doncaster Permanent Bldg. 
Investment Soe. (18(56), 15 W. R. 102 ; Ifc Doncaster 
Permanejit Bldg. Soc. (1867), L. 11. 4 Eq. 679. 

150. Prior sale subject to equitable 

mortgage.] — ^A member of a building society, in 
consideration of a sum of money to be advanced 
to him by instalments, deposited the deeds of 
cei’tain houses of which he was lessee with a 
memorandum in writing engaging “ to execute a 
mtge. deed to the society when called on.” He 


afterwards executed a mtge. with power of sale. 
After the memorandum of agreement, but before 
the mtge., he sold the houses, subject to the 
mtge.” to A., who had notice of the agreement. 
The power of sale under the mtge. was subse- 
quently exercised, & a question aixise as to the 
title to the houses as between B., who purchased 
under the power, & A., who alleged that, at the 
time of his purchase, he had no notice that the 
mtge. would contain a power of sale : — Held : A. 
was bound by the terms of the mtge., & was 
trustee of the property for B. — Leigh v. Lloyd 
(1865), 2 De G. J. & Sm. 330 ; 6 New Rep. 371 ; 
34 L. J. Ch. 646 ; 12 L. T. 813 ; 13 W. R. 1054 ; 
46 E. R. 403, L. C. 

151. Application of proceeds of sale — ^Deduction 
of amounts due or becoming due — Rebate on account 
of future instalments.] — ^A member of a benefit 
building society moHgaged property to the 
society. The mtge. deed provided, according to 
the rules, that the gross amount of principal & 
interest should be repaid by equal monthly i^tal- 
ments. The rules made a provision for a rebate, 
in the discretion of the directors, to a mtgor. 
making payments or redeeming in advance. 
Another rule provided that, upon three months’ 
default in the monthly instalments, the society 
might sell the premises, & deduct from the pro- 
ceeds all money due or to become due to tfiem 
from the mtgor. That rule was silent as to any 
rebate. The mortgaged i)j'operty having been 
sold by the society, upon the mtgor.’s de6iult ; — 
Held : the mtgor. could not claim any rebate in 
respect of the instalments which had not accrued 
due when the sale was made, & it was not in 
the nature of a penalty.- -Ma^terron v. Elder- 
field (1869), 4 Oh. App. 207; 20 L. T. 503 ; 
33 J. P. 326 ; 17 W. R. 422, L. 0. 

Annotations .•—Reid. Noath BUIk. Soo. v. Luce (1889), 43 

Ch. D. 168. Mentd. Ingoldby r. Riley (1873), 28 L. T. 65. 

152. Retention of all subscriptions, fines & 

unpaid principal — ^Rlght to retain future interest.] — 

A member of a permanent benefit building society 
obtained an advance in respect of his shares on 
his executing a mtge. in the form prescribed by 
the rules, by which he was to pay the principal 
interest at 5 per cent, by monthly subscriptions 
extending over seven yeais. The deed contained 
a power of sale by the trustees of the society in 
case of default in payment of the subscriptions, dr 
it was declared that the trustees should retain out 
of the purchase-money, afttir payment of expenses, 
ail such subscriptions, tines, & other sums of money 
& payments which should be then due, or which 


PART VII. SECT. 5. SUB-SECT. 1. 

148 i. Power of salt* — Pnproper exer- 
cise of — Sale to officer of society at audian 
— Invalidity as against mortgagor. ] — 
A buildlntf society advertised for sale 
the iiiort|ragrcd property under tiioir 
ower. At tbo auction it was stated 
y tbo auctioneer that tbe price to be 

S aid for tfie premises was to be over 
: above tbe amount of other mtge. 
debts against a portion of tbe same 
estate. One of the directors, who was 
also solr. tbe society, bid off the 
property, though it afterwards ap- 
peared that he acted only as agent 
for a third party : — Held : the sale 
must be sot aside & tbo mtgor. bo 
allowed to redeem. — M ont(»omeby v. 
Ford (1855), 6 Gr. 210.— CAN. 

g, JXfferetU lands — Different 

mortgages — Sale in one fof.]— Mtgees. 
having several powers of sale over 
different lands comprised in different 
mtgos. are not authorised in selling 
all the lands in one lot ; but such sale 
may be sanotioned where the mtgees. 


clearly prove that a sole so mode had 
been more advantageous to all parties 
concerned, than a in separate lota 
would have been. — Ross v. Victorian 

PJSRMANKNT I’ROPERTY INVESTMENT 

Bitildino Society (1882), 8 V. L. U. 

264.— AUS. 

161 i. Applicaiton of proceeds of sale. 
— dr unpaid instalmerds — Deduction of 
amounts due or becoming due — Rebale on 
account of future instalments.] -A mem- 
ber obtained from a building society 
as “ advanc<*d shares *' a loan, repay- 
able ** by way of annuity ’* in thirteen 
years by monthly “ subsorlptions or 
uistalments of £30 each, together with 
oertaln fines in default of punctual 
payment. Tiio loan was secured by a 
mtge. deed, whose terms were in 
ooobrdanoe witli those directed by a 
rule whioli stipulated that in case of 
the borrower being two months in 
arrear, the trustees might sell the 
mortgaged premises, & after paying all 
expenses, should ** retain in trust tor 
the society repayments, ilnes, & 
other payments & sums then due to tlie 


society in respect of the said shares, & 
the then present value of future repay- 
ments to be made in respect of the 
shares calculated to the end of the term 
for which the said shares have boon 
advanced, & which future payments 
shall be discounted after the rate of 
6 per cent, per annum interest on such 
repayments upon the principle of 
ropaymonts meUle at the end of each 
yeai’.'* The mortgaged promises were 
subsequently sold. & the soolcty 
claimed twenty -tliree months’ instal- 
ments, which were then in arrear Sc 
the fines upon them, ** tlie present 
value of future payments at 6 per cent, 
discount, as per rule ” : — : the 
soolcty was entitled, in addition to 
arrears & fines, to the value, at the 
date of payment, of the future repay- 
ments in respect of the mtge., calcu- 
lated from such date to the end of tlie 
term for whioli the mtge. was originally 
taken, subject to a rebate or discount 
at the rate of 6 per cent, per annum . — 
Re O'Donouok^s Estate (1876), 10 
I. R. Eq. 221.— —IR. 
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Sect 5. — Efifarcement of mortgage: Svb-aecia, 1, 2 
3. Sect, 6.3 

should afterwards become due, in respect of the. 
shares during the remainder of the period of seven 
years, it being agreed that in case of any such sale, 
all the money which would at any time afterwards 
become due from the mtigor. in respect of the shares, 
according to tlie rules of the associatioti, should be 
considered as then immediately due & payable, 
should pay the residue of the purchase-money to 
the mtgor. The mtgor. paid a few of the subscrip- 
tions £ then fell into arrear, k, the mortgaged 
propert*y was sold by the trustees : — Held : the 
trustees of the society were entitled to retain out 
of the proceeds of the sale all subscriptions &> fines 
payable up to the time of the completion of the 
sale, & such further sum as represented the balance 
of the principal sum remaining at that time unpaid, 
but they were not entitled to any payment in 
respect of interest accruing after the principal had 
been all repaid. — Ee Goldsmith, Ex p, Osborne 
(1874), 10 Ch. App. 41 ; 44 L. J. Bey. 1 ; 31 L. T. 
360 ; 39 J. P. 132 ; 23 W. R. 49, L. C. & L. JJ. 


Sub-sect. 2. — Foreclosure, 

Sec 1874 Act, s. 13. 

153. Right to foreclose — Mortgage in form of 
trust for sale.] — Property was conveyed by a 
member of a building society to the trustees, on 
trust for sale, to secure the money due to the 
society : — Held : the trustees wore not entitled 
to a foreclosure, but to a decree for sale.— Scweit- 
ZER V, Mayhrw (1802), 31 Beav. 37 ; .54 E. B. 
1051. 

154. Mortgage in respect of shares.] — A 

building society is entitled to foreclosure of rntges. 
to membei*s made in respect of tlieir shares, 
although (ihe deeds & rules contain only jiowers of 
sale in case of default in payment of subscriptions. 
— Inooldby V, Riley (1873), 28 L. T. 55. 

155. Consolidation of two mortgages — 

Default in respect of one.] — A building society had 
taken two rntges., dated respectively May 12, 1871, 
&. Nov. 21, 1874, for distinct debts, which were to 
be repaid by montlily instalments extending over 
a period of twelve years. Tlic mtgor. had become 
bkpt., A- as to the 1874 mtge. default had been 
made, ^rhe 1871 mtge. had passed into the hands 
of a bank, which had paid all the monthly instal- 
ments already due, & had oft’ered to compound the 
instalments still to fall due by an immediate pay- 
ment. A declaration having been made that the 
building society was entitled to resist the redemp- 
tion of the bank’s mtge. alone, & had a right to 
consohdate & foreclose tlie two rntges. : — Held : 
the doctrine of consohdation could not be applied 
to a case where there had been no default with 
respect to one of two existing securities.— Cum- 
mins i?. Fletcher (1880), 14 Oh. D. 699 ; 49 
L. .T. Ch. 563 ; 42 L. T. 859 ; 28 W. R. 772, C. A. 
^nnoiatiim^ :— Coiiad, Harris v. Tubb (1889), <50 L. T. 099. 

Befd. Harter r. Colmau (1882), 19 Oh. 11. O.'IO. 

156. Form of foreclosure decree.] — The form 
of foreclosure decree in the case of a mtge. to a 


building society does not differ from that in the 
case of an ordinary mtge. — ^Provident Permanent 
Building Society r. Oreenhill (1878), 9 Ch. D. 
122 ; 38 L. T. 140 ; 42 .1. P. 775 ; 27 W. R. 110. 
yinnotaiions Clarkson v. Hondorson (1880), 14 

Ch. D. 348 ; Rc Middlesbrough Bldg. Soc. (1884), 64 

L. .1. Ch. 692. 

157, Reference to rules of society.] — In 

a foreclosure action by a building society judgment 
was taken in the following fomi : “ Account of 
what is due or payable to pltf. society under or by 
virtue of their security, regard being had to the 
redemption tables of the society, & for the costs 
of the action ; in default of payment of the amount 
to be certified within six months from date of 
certificate to be duo, foreclosure. Reference to 
chambers to appoint a receiver of the rents &; of 
the leasehold premises.”* — Boney v. Charter, 
[1887] W. N. 52. 

155, Inclusion of present & future sub- 

scriptions owing & payable — Account of mortgagor’s 
share of profits of society.] — Where a building society 
is entitled to foreclosure of rntges. to members 
made in respect of their shares, although the deeds 
&. rules contain only powers of sale in case of 
default in payment of subscriptions, etc., a decree 
for foreclosure in such a case properly includes an 
account of all subscriptions “ due owing & pay- 
able, liercafter to become due & owing & pay- 
able,” & an account of the mtgor. ’s sliare of profits 
made by the society, if the rules provide for their 
distribution. — Inooldby v. Riley (1873), 28 L. T, 


Sub-sect. 3. — Proof in Bankruptcy. 

159. Right to prove for premiums on advances — 
Insufficiency of mortgage — Principal, interest & 
premiums payable in instalments — Premium in 
nature of capital.] — A member of a building society 
borrowed from the society, on the security of a 
mtge., £1,200, for wliich he was to pay £144 
premium & interest at 5 per cent, per annum. The 
principal, premium, & interest were made payable 
Dy the borrower to the society in a fixed number of 
monthly instalments, each of which consisted of 
principal, premium, & interest. Tlie boiTOwer 
having filed a liquidation petition, & Gie mtg(L 
being insufiicient : — Held : the premium was not 
in the nature of interest-, & the society were entitled 
to prove for it in the liquidation . — Ex Phillips, 
Ex p. Bath (1884), 27 Cli. D. 509 ; 51 I.. T. 520 ; 
32 AV. R. 808, C. A. 

Eee, generally. Bankruptcy & Insot.vkncy, 
Vol. IV., pp. 213 el aeq. 


Sect. 6.— DISCHARGE OF MORTGAGE. 

See 1836 Act, s. 5 ; 1874 Act, s. 12. 

See, generally, Mortcjage. 

160. Reconveyance — Vesting of legal estate in 
person redeeming without notice — Priority over 
subsequent mortgagee.] — A piece of land was mort- 
gaged to a friendly society, & by way of second 


PART VII. SECT. 6, SUB-SECT. 2. 

t. Rigid to foreclose — Amount 
recoverable .] — Deft. BubBorlbod for 
shares of stock & obtained on advance 
on iTitgc. to 1)6 repaid in monthly in- 
stalments according to tho rules. The 
instrument was to L>ocome void on 
performance by the mtgor. of ills 
obligations by payment of snbsorlp- 
tions & otlier sums to lie paid from 
time to time according to the rules. 


Tho mtge. contained no provision by 
wliich the principal became duo in any 
other way than by tho monthly pay- 
ments ; but, by the rules. In tho event 
of default of payment of interest, dues, 
etx5., for a period of two luontlis, the 
whole amount borrowed became at 
once duo & payable witliout lurtlior 
notice : — Held : tlio amount for whlcli 
pltf. could foreclose must be Ibiiited to 
the amoimt due for monthly payments 
to the thne of sale ; to bo computed 


according to tho rules. — D ominion 
Building Loan Association v, 
Gordon (1894), 2(1 N. H. R. 551.— CAN. 


PART VII. SECT. 6. 

a. Right to — On payment of repay- 
menta dt other sums .] — A rule provided 
that a member deslrlug to have his 
property discharged from a mtge. to 
tile society before the expiration of the 
full time for which it hiui been taken. 
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mtge. to a banking company. A building society 
agreed to pay off the first mtge., & to make a 
further advance, having no notice of the second 
mtge., & by a deed indorsed on the first mtge. 
deed, the first mtgees. reconvoyod to the mtgor., 
tSc by another deed he conveyed the land to the 
building Society to secure repayment of the sum 
the first mtgees., & the further advance 
as the legal estate had passed by a recon- 
^veyance & not by a receipt under 1874 Act, s. 42, 
it was vested in the building society, & gave them 
priority over the second mtgees. — Caiilisijb Bank- 
ing Co. V. Thompson (1884), 28 Ch. D. 398 ; 53 
L. T. 115; 33 W. B. 119. 

161. Costs of — ^Allowance of.] — On an 

ordinary taxation the taxing master disallowed the 
costs of a deed of reconveyance from a benefit 
bmlding societ y of property in a registered county, 
thinking that a receipt was sutticiont under 1836 
Act, s. 5 : — Ilrld : his decision was wrong. — Re 
Page (No. 2) (1863), 32 Beav. 485 ; 55 E. R. 190. 

162. Statutory receipt — Vesting of legal estate 
in prior mortgagee.] — Property was mortgaged to 
a building society, & afterwards to A. The 
mtgor. borrowed money from B. to pay off the 
building society, which was done on Sept. 4, &:> a 
receipt was indorsed on the mtge. Fourteen days 
afterwards, the mtgor. executed a new mtge. to 
B. : — Held : the legal estate vested, under 1836 
Act, in A., & not in B. — Prosser v. Rice (1859), 
28 Beav. 68 ; 54 E. R. 291. 

Annoiidions : — Coiisd. Poosc u. .Jackson (1868), ,3 Ch. App. 

578, n. ; Sangster r. Cochrane (1884), 28 Ch. D. 298. 

163. Vesting of legal estate in person best 

entitled — Right to tack further advances.] — ^A 

member of a building society having made a mtge. 
to the tnistees of tiie society A a subsequent 
equitable charge in favour of pltfs., requested 
defts. to pay olt the first mtge. That was done, <& 
the receipt of the trustees was indorsed upon the 
first mtge. & the title deeds handed over to defts., 
& the mtgor. at tlie same time executed a mtge. 
of the property to defts., who had no notice of 
pltfs.’ charge: — Held: (1) defts. had the better 
equi^ ; (2) on the satisfaction of the first mtge. 
the legal estate in the property was vested, by 
virtue of 1836 Act, s. 5, either in the original 
mtgor. or in the parties who had the best riglit to 
call for it, in either of which cases it. had passed 
to defts. 

Defts. at the time of paying off the first mtge. 
made a further advance, which was included in 
tJie mtge. to them : — Held : they were not entitled 
to tack that. — Pease v, .Iackson (1868), 3 Ch. App. 
576 ; 37 L. J. Ch. 725 ; 32 .7. P. 757 ; 17 W. R. 1, 
D. C. 

AnnotcUiona : — Folld. Lawrence v. Clemen ts (1874), 31 L. T. 

670. Ooxisd. Fourth City Mutual Benefit Bldff. Hoc. r. 

Williams, Marson v. Cox (1879), 14 CJh. D. 140. FoUd. 

Itobinson v. Trevor (1883), 12 Q. B. D. 423. Consd. 

Bangsteru. Cochrane (1884), 28 Ch. 1). 298. Folld. Mason 

V. Rhodes (1885), 53 L. T. 322. Cozisd. Hosking v. Smith 

(1888), 13 App. Cas. 582 : Croshie-Hill v. Bayer, [1908] 

1 Ch. 866. Bold. Carlisle Banking Co. v. Thompson 

(1884), 28 Ch. D. 398. 

164. .] — A. being possessed of 

houses held by two under-leases borrowed money 
from a building society, & in order to secure repay- 
ment demised the houses to the society by two 

should bo allowod to do so on payment 
of all repayiTients, flues, or other sums 
due in respect thereof up to the time of 
redemption 8c of the present value of 
future repayments, calculated to the 
end of the term. & disoounted at such 
rate of interest h on such terms as the 
dir^tors might determine : — Ildd : 
the society ha<l the right to say upon 
what terms future repayments should 
be computed, & could insist on repay- 

J. — ^VOL. Vll. 


leases, each ten days short of the term out of which 
it was derived. A. afterwards obtained an assira- 
ment of the lease which had been granted to his 
own lessor, & then, concealing the mtge. of the 
under leases, mortgaged the houses to B. for a 
term one day short of the original lease. 8ub- 
sequontly, 0. paid off the building society, Sc made 
a further advance to A. C. at the same time took 
from the building society a receipt in conformity 
with 1836 Act, & from A. by way of mtge. two 
leases similar to those which had been granted to 
the building society. B. on discovering O.’s 
mtge., commenced an action of ejectment against 
A. & C. for breaches of covenants contained in the 
leases to C . : — Held : the action must be restrained, 
C. being entitled to priority over B. in respect of 
the sum paid to the building society, though not 
in respect of the further advance. — Lawrence v, 
Clements (1874), 31 L. T. 670. 

AnnoitUion .— EeM. Bangster r. Cochrane (1884), 28 Ch. D. 

298. 

.., the lessee of a term, 
in Nov., 1805, mortgaged it to the trustees of a 
building society of which he was a member, to 
secure payment by him of all money which might 
become due from liim pursuant to the rules of tho 
society. In Sept., 1868, A. again mortgaged it 
to pltf. to secure £70 then due from him to pltf., & 
such further sums as should thereafter be advanced 
by pltf. Notice of tlie mtge. to pltf. was not given 
to the building society. Previously to .Tune, 1875, 
A. applied to defts. to advance to him £150 on the 
security thereof. He informed them that the 
property was subject to the mtge. to the building 
society, but was not subject to any other incum- 
brance. In .July, 1875, defts. paid to the tnistees 
of the building society £57 18^. lid., being tho full 
amount due from A., & thereupon the trustees, 
under 1836 Act, s. 5, signed a receipt indorsed on 
the deed of mtge. to the society, acknowledging 
that all money intended to be secured by the mtge. 
to the building society, had been patid. In the 
same month defts. paid to A. £92 Is. Id., being 
the balance of the £150 agreed to be advanced, & 
thereupon he executed a mtge. of the term to defts. 
to secure payment of the £150. A. afterwards 
became insolvent. An action for foreclosure 
having been brought in a county ct., the judge, by 
Ills decree, declared that the licreditaments Were 
subject (1) to a charge of what might be due to 
defts. in respect of the £57 18s. lid. paid by them 
the building society, (2) to a charge of what 
might be due to pltf. by virtue of the mtge, to 
him, (3) to a charge of what might be due to defts. 
on the security of their mt.ge., so far as same might 
not be included in the first charge: — Held: (1) 
(Brett, M.R., & Bowen, L..T.) the case fell within 
Pease v. Jackson, No. 163, ante ; (2) BAGGAiiLAY, 
L.,7.) on the authority of Pease v. Jackson, No. 163, 
ante, defts. had the better equity, & the better 
right to call for the legal estate, & the legal estate 
in the property comprised in the mtge. to the build- 
ing society had vested in defts. by virtue of the 
indorsed receipt, but the security acc^uired by 
defts. by reason of the legal estate becommg vested 
in them did not extend beyond the amount ad- 
vanced by them to pay off the building society, & 


ment. of tlie whole amount of tho mtge., 
whioh included the principal sum 8c 
interest for the whole period tlie mtge. 
had to run. — Wkstbsrn Canada Loan 
& Savings SooisTy v, Hodges (1876), 
22 Gr. 666.— CAN. 

162 i. Statutary receipt — Vesting of 
legal estate in transferee of niorigaae .] — 
B. leased lands to 1*. who mtged. the 
lands to a building society ; subse- 


quently P. purported to transfer to S. 
the mortgaged premisos, In oonsidera- 
tion of a loan, B. agreeing to accept the 
mtge. The trustees of tho building 
society subsequently indorsed, upon 
the mtgo. deed, a roccint for the money 
seour^ thereby : — Held ; the receipt 
of the trustees so indorsed was effootual, 
under 1836 Act, s. 5, to pass the legal 
estate to S. — Stamiars v. Preston 
(1869), 9 I. C. L. 11, 361. — IR. 

1 I 



482 


BuiLDmo Societies. 


Sect* 6. — Dis cha rge of mor tgag e. Sect 7, ] 

ae regarded the further advance, they were incum- 
brancers puisne to pltf., & notwithstanding Land 
Transfer Act, 1875 (c. 87), s. 129, defts., owing to 
Vendor & Purchaser Act, 1874 (c. 78), were pi'e- 
cluded from treating the property vested in them 
as security for the further sum advanced by them 
to A. (3) the priorities were correctly ascertained, 
& the decree of the county ct. judge was right. — 
Robinson v. Trevor (1883), 12 Q. B. D. 423 ; 
53 L. J. Q. B. 85 ; 50 L. T. 190 ; 32 W. R. 374, C. A. 
Annotations : — Conid. Carlisle City &; District Banking Co. 
V. Thompson (1884), 63 L. T. 116 ; Sangster v. Cochrane 
(1884), 28 Ch. D. 298. FoUd. Mason v. Hliodes (1886). 
63 L. T. 322. CODld. Hosking v. Smith (1888), 13 App. 
Cas. 682. 

166. .] — H. mortgaged lease- 

holds to building societies established under 1836 
Act, & executed a second mtge. to resps. H. 
afterwards borrowed a sum from applts., part of 
the loan being applied in paying oft the building 
societies, & the balance being paid directly to H., 
who executed a mtge. to applts. to secure the loan. 
Upon being so paid oft’ the building societies in- 
dorsed on their respective mtges. receipts to the 
mtgor. in accordance with s. 5, & dehvered the 
indorsed deeds with the title deeds to applts. 
Neither the building societies nor applts. had any 
notice of reaps.* mtge. Resps. having brought 
an action against applts. for foreclosure & sale ; — 
Held : applts.’ mtge. had priority over reaps.’ 
mtge., not only in respect of the money applied 
in paying oft the building societies, but also in 
respect of the balance of the loan paid directly 
to H. — Hosking v. Smith (1888), 13 App. Cas. 
582 ; 58 L. J . Ch. 367 ; 59 L. T. 565 ; 37 W. R. 
257 H L 

Annotation: — Ezpld. Ooflhle-Hlll r. Sayer, [1908] 1 Ch. 866. 

167, ,] — When the legal estate in 

land has boon vested in a building society as 
mtgees. & the society on being paid off indorses a 
receipt on the mtge. deed as provided by 1874 Act, 
s. 42, the effect of the receipt is to vest the legal 
estate in the person who in equity is best entitled 
to call for it, &; not necessarily in the person who 
actually paid off the society ; & where there are 
successive equitable mtges. & the society is paid 
off by the mtgor., the effect of the statutory 
receipt is to vest the legal estate in the equitable 
mt^ee. who is first in point of time, unless the 
society is paid oft' by an equitable mtgee. who had 
no notice of prior incumbi*ancea, in wliich case the 
legal estate vests in that mtgee., notwithstanding 
that thei’e are incumbrances prior to his in point of 
date. — ^F ourth City Mutual Benefit Building 
Society v, Williams, Marson v. Cox (1879), 14 
Oh. D. 140 ; 49 L. J. Ch. 245 ; 42 L. T. 615 ; 28 
W. R. 572. 

Annotations : — ConBd. Robinson v. Trevor (1883), 12 Q. B. D. 
423 ; Sangster 17. Cochrane (1884), 28 Ch. D. 298 ; Orosble- 
Hill V. Sayer, [1908] 1 Oh. 866. Refd. Hosking v. Smith 
(1888), 13 App. Cas. 682. 

168. ,] — l^d & four houses thereon 

were vested in a building society as mtgees., & 
on the society being paid oft’ by pltf., by request 
of the mtgor., the mtge. deed, with a receipt 
indorsed in accordance with 1874 Act, s. 42, was 
with other title deeds handed to him, the mtgor. 
shortly afterwards conveyed to him the property, 
on mtge. for a larger loan. The mtgor. had prior 
to the payment to the building society conveyed 
one house in fee to deft., who was ignorant of the 


mtge. to the society, & he at once took possession 
of it, but pltf. knew nothing of the sale purchase : 
— Held : in accordance with previous decisions, 
though not apeeing with them, the effect of the 
indorsed receipt was to vest the legal estate in 
pltf., & to give him, to the extent of the money 
paid to the society & the interest thereon, priority 
over deft. *8 claim. — S angster r. Cochrane (1884), 
28 Ch. I). 298 ; 64 L. J. Ch. 301 ; 61 L. T. 889 ; 
49 J. P. 327 ; 33 W. R. 221 ; 1 T. L. R. 150. 

Annotation Apld. CToeble-HllJ v. Sayer, [1908] 1 Ch. 866. 

169. .1 — ^The statutory receipt given 

by a building society under 1874 Act, s. 42, on 
payment off of a legal mtge. veste the legal estate 
in the person having the best right to call for a 
conveyance thereof. A tKh*d party who pays off 
a legal mtge. at the request of the mtgor. has 
primd fade a better right than the mtgor. to call 
for a conveyance, & becomes, in default of evidence 
of intention to the contrary, entitled in equity to 
stand in the shoes of the mtgee. The mere fact 
that as part of the same transaction the mtgor. 
executes in favour of the third party a memo- 
randum of equitable charge contaming an agree- 
ment to give a legal mtge. when called upon does 
not abrogate this primd }ade right. 

In 1902 D. moitgaged freeholds to a building 
society. In June, 1905, D.’s bankers, at his 
request, paid off the mtge. The building society 
delivered the title deeds other than the mtge. 
deed to the bank, & D. executed in favour of the 
bank a memorandum of equitable charge contain- 
ing an agreement to execute a legal mlgo. when 
called upon. Shortly afterwards the building 
society handed the mtge. deed to the bank, in- 
dorsed with the receipt authorised by s. 42. The 
receipt was dated the day of payment off, though 
in fact executed afterwards. In Nov., 1905. by 
means of forged title deeds, D. obtained an advance 
from defies.’ predecessor in title, & executed what 
purported to be a legal mtge. of the property to 
him. In 1906 pltfs, paid off the money owing to 
the bank. D. executed a mtge. of the property 
to them, & the bank handed them the title deeds, 
but did not convey the legal estate to 
Pltfs. were in ignorance of the transaction with 
defts.’ predecessor, & he was ipiorant of the bank’s 
claim when he advanced his money to D. ; — 
Held : the statutory receipt operated to vest the 
legal estate in the bank, & the bank’s mtge. was 
still alive for the purpose of giving pltfs., as having 
the best right to call for the legal estate, priority 
over the incumbrance vested in defts. — (J rosbik- 
Hill V, Sayer, [1908] 1 Ch. 866 ; 77 L. J. Ch. 
466; 99L. T. 267; 24 T. L. R. 442. 

AnnotfAion : — Apprvd. Manka v. Whitcloy, [1912] 1 Ch. 735. 

170 , Whether final discharge of mort- 

gagor’s liabilities,] — ^By the rules of a benefit build- 
ing society a subscription of 10s. a share per 
month was payable from Sept,, 1846, until the 
objects of the society were fully accomplished. 
One of those objects was the formation of a fund, 
from which money might be advanced to the share- 
holders to enable them to purchase freehold or 
leasehold property, & they were declared to be 
entitled to receive the sums mentioned in certain 
tables. One of the tables stated the amount 
which a shareholder was entitled to receive on 
each share for thirteen years, viz. £60 during the 
first year, £120 at the end of the thirteenth year, 


b. Whether final discharge — Ar- 
rears of intereat .] — The granting by a 
member of a building society incor- 
porated under 1874 Act, of a heritable 
bond in seourity of an advance to him 
by tho society docs not supersede the 


rule of the society in regard to the 
advance, & that a discharge of the 
bond & of all interest thereon does not 
import a disoharge of an obligation 
under the rulc» of the society to pay 
10 per oent. upon arrears of interest 


upon advances, such obligation not 
appearing ex facie of the bond. — 
(jlAiASHiKis Provident Building 
Society v. Nbwlands (1893), 20 

n. iCt. of Bess.) 821 ; 30 Sc. L. R. 730. 
—BOOT. 



Part VII. — ^Advances. 


483 


& sums varying between them in the intermediate 
years. The rules also declared that the advance 
should be secured by a mtge., & that if any share- 
holder should be desirous of satisfying the security 
he should be at liberty to do so, “ by paying the 
subscripj^ns that would have become due on the 
shares -advanced, up to the end of the thirteenth 
year^’ ; also, that when the £120 for each un- 
^dvanced share, with all the expenses & liabilities 
of the company, should be fully realised, the 
society should terminate. In June, 1861, deft., 
the owner of four shares, received an advance of 
£280, & executed a mtge. deed, in which he cove- 
nanted to pay the subscriptions & interest payable 
on his shares according to the rules of the society. 
The society sustained losses, & at the end of the 
thirteenth year there were not sufficient funds to 
pay the unadvanced shareholders £120 a share : — 
Held : (1) deft, was entitled to redeem his property 
in July, 1858, the thirteen years not terminating 
until the following Sept., but, notwithstanding 
such redemption, his liability to the payment of 
the monthly subscriptions continued so long as 
there was not realised £120 per share for the 
unadvanced shares ; (2) the covenant in the 

mtge. deed extended to the payment of the sub- 
scriptions subsequent to the thirteen years, & 
might be sued upon, although tlie security was 
vacated. — Farmer v, Smitk (1859), 4 11. & N. 
190 ; 28 L. J. Ex. 220 ; 32 L. T. O. S. 371 ; 23 J . P. 
230 ; 5 Jui*. N. 8. 533, n. ; 7 W. R. 302 ; 157 
E. R. 812. 

yi niwttUioiia : — Consd. 8parrovv v. Farmer (185})), 26 Beav, 

511. Apld. Farmer v. (illoa (I860), 5 H. & N. 75H. Digtd. 

Priestley v. Hopwood (1864), 4 New Pop. 289. Consd. 

London & County United Bldg. Soc. v. Angcll (1896), 66 

L. J. (). B. 194. Refd. lie Doncaater l*criiianent Bldg. & 

JnvoHtmcnt Soc. (1866), 1.5 W. U. 102. 

171 . ,] — pitf., a member of a benefit 

building society, received the amount of his shares 
in advance, <fe executed a mtge. to the society as a 
security therefor. Uo afterwards conveyed the 
property to deft., subject to the mtge., & deft, 
covenanted to pay all subscriptions <& other pay- 
ments to become due in respect of pltf.'s shares by 
the jules of the society. The shares were not 
assigned, but remained in the name of pltf. By 
one of the rules, the managers wore to have power 
to determine the amount of money to be paid by 
any mtgor. in full for the claims of the society 
upon his property, on payment of which the shares 
in respect of which the security might be made 
should be wholly extinguished. The society 
having resolved that membei’s might redeem their 
mtges. on payment of so much per share, deft, 
paid the amount, & the usual receipt was indorsed 
on the mtge. deed : — HeM : pltf.’s shares wei*e 
thereby extinguished, & pltf. released from any 
further liability to the society, & deft, could not 
be called on under the covenant to pay to pltf. 
money which he had paid to the society m respect 
of the shares subsequently, in consequence of the 
sum fixed by the managers for the payment in 
full not being found sufficient to meet the exigencies 
of the society. — ^Priestley v. Hopwood (1804), 
4 New Rep. 239 ; 10 L. T. 040 ; 28 J. P. 028 ; 12 
W. R. 1031. 

172. .] — Where a borrowing member 

of a building society has mortgaged property to 
the society to secure advances & all payments due 
from him to the society, & the society on payment 


off of the mtge. indorses a statutory receipt under 
1874 Act, s. 42, such receipt precludes them from 
questioning the sufficiency of the payment, & from 
making any further claim against the mtgor. in 
respect of the debt. — ^Harvey v. Municipal Per- 
manent Investment Building Society (1884), 
26 Oh. D. 273 ; 63 L. J. Oh. 1126 ; 51 L. T. 408 ; 
32 W. R. 667, 0. A. 

Annotation : — Oonfd. London ^ County United Bldg. Soc. 

V. Angell (1896), 65 L. J. Q. B. 194. 

178. Receipt given by mistake.^ — 

By a mistake in their office, a building society 
informed a mtgor. desirous of redeeming his house 
property, that the total amount necessary to be 
paid to redeem was £839, instead of £1,216. The 
£889 was paid, & the society sealed a statutory 
receipt upon the deed of mtge. : — Held : in the 
absence of fraud the society could not recover the 
balance or re-open the account. — London & 
County United Building Society v. Angell 
(1890), 65 L. J. Q. B. 194. 

174. Delivery as escrow — Obtained through 

fraudulent misrepresentation — Rights of society.] — 
In 1887 freeholds were mortgaged to a building 
society by H. to secure advances. In October, 
1892, IT. died, having devised the freeholds to N. 
upon tnist for sale. In Dec., 1892, 0., the solr. 
who acted for the society & also for H., &, after 
H.’s death, for N., having fraudulently repre- 
sented to the society that notice to pay off their 
mtge. had been given, procured the statutory 
receipt to be indorsed on the mtge., Sl obtained 
possession of the title deeds of the property. The 
money owing to the society was never paid off, 
N. at that time being unaware of the existence of 
the mtge. N. shortly afterwards agreed to sell 
the property to C., & by a deed of Dec. 29, 1892, 
which recited the trust for sale in H.’s will, N. in 
consideration of £700 paid to him by C. at or before 
the execution of the deed the receipt whereof N. 
thereby acknowledged, conveyed the property to 
C. in fee. The purchase-money was not in fact 
paid. The conveyance & the other title deeds, 
except the mtge. & the statutory receipt, were 
shortly afterwards deposited by C. with pltfs. as 
security for an advance of £650. In 1893 C. was 
adjudicated bkpt., his frauds were discovered, & 
he W6ts convicted & sentenced: — Held: (1) the 
society were entitled in the circumstances to show 
that they had never been paid off ; (2) the statu- 
tory receipt & the mtge. were delivered only as an 
escrow, & the mtge. not having been paid off, & 
the legal estate being still in the society, they had 
priority over pltfs. — Lloyds Bank, Ltd. r. Bul- 
lock, [1896] 2 Ch. 192 ; 05 L. J. Ch. 080 ; 74 L. T. 
087 ; 44 W. R. 633 ; 12 T. L. R. 436 ; 40 Sol. Jo. 
646. 

Annotations: — Oonid. Capell v. Winter, [1907] 2 Ch. 376. 

R^d. King V. Smith, [1900] 2 Ch. 425. Mentd. Hunt v. 

Luck (1900), 49 W. K. 156. 


Sect. 7.— STAMP DUTIES AND INCOME TAX. 

See Friendly Societies Act, 1829 (c.. 50), s. 37 ; 
1830 Act, s. 4 ; 1874 Act, s. 41. 

175. Stamp duties — What securities exempt — 
Mortgages Sc other securities given to unincor- 
porated society.] — ^Mtges. & other securities ^ven 
to the trustees of building societies established 


0 . Undated memorandum of settle- 
ment — Indorsement on mortgage. — Pre- 
aumption of satiafaetion ,] — Upon a sale 
of land the abutraot of title set out 
a mtge. given to a building society by 
a mtgor. who was a shareholder by 
subsohption. The proviso was for 


repayment at times appointed in the 
CO.'S rules, by monthly subscriptions to 
bo continued until the objects of the 
society should be attained. The mtge. 
was produced & hod indorsed upon it a 
memorandum, without date, purport- 
ing to be signed by the sooretary- 


treasurer of the society, tliat it was 
paid & settled in full, but the signature 
was not proved : — Held : this mtge. 
should not, in favour of the vendor, be 
presumed to have been satisfied, — 
McIntosh v. Roobbs (1888), 12 P. R. 
389.— CAN. 
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Bed. 7 . — Biamp duiiea and ineome Um, PaH VIIL 
Bed. 1 : Biib-aecis. 1 db 2.] 

under 1886 Aot» are exempt from stamp duty. — 
Walker v. Gn.ES (1848), 6 C. B. 662 ; 18 L. J. 0. P. 
323 ; 13 L. T, O. S. 209 ; 13 Jur. 688 ; 136 E. R. 
1407. 

Annotations : — Ooiud. Barnard v. Pilsworth (18i0), 6 C. B. 
698, n.i Tbom tj. Croft (1866), h. R. 3 Kq. 193 ; JBc Royal 
Liyer Mendly Soc. (1870), B. E. 5 Exch. 78. Mentd. 
Doe d. Dixie v, Davies (1861), 7 Exoh. 80; Pinhom e. 
Souster (1862), 8 Exch. 188 : Pinhom e. Sonster (1863), 
1 C. L. R. 99 ; Brown v. Metropolitan Counties, etc., 
Soc. (1869), 1 E. & E. 832 : Turner v. Barnes (1862), 2 
B. & S. 486 ; Re Potter & Ferrlgo, Ex p. Park (1874), Do 
CJolyars County CJourt. C^wce 236 ; Re Botts, Ex p. Harrison 
(18^1), 18 Ch. D. 127. 

176. 8. P. Barnard v, Pilsworth (1849), 0 O. B. 
698, n. ; 18 L. J. C. P. 330, n. ; 14 L. T. O. S. 132 ; 
136 E. R. 1422. 

Annotation : — Refd. Thorn v. Croft (1866). L. R. 3 Eq. 193, 

177. Mortgage by person not 

member.] — Mtges. to benefit building societies, by 
persons who are not members, are exempted from 
stamp duty by 1836 Act. — T horn v. Croft (1866), 
L. R. 3 Eq. 193 ; 36 L. J. Ch. 68 ; 16 L. T. 206 ; 
31 J. P. 366 ; 16 W. R. 54. 

178. Mortgage before rules certified Sc 

deposited — ^Formalities complied with subsequently.] 
— A benefit building society took a mtgo. from a 
member before its rules liad been certified & 
deposited. Those formalities having afterwards 
been complied with ; — Held : the deed was 
exempt from the stamp duty under 1836 Act, & 
Friendly Societies Act, 1829 (c. 56), ss. 7, 37. — 
Williams v, Hayward (1856), 22 Beav. 220 ; 25 
L. J. Ch. 289 ; 26 L. T. O. S. 134 ; 19 J. P. 788 ; 

1 Jur. N. 8. 1 128 ; 62 E. K. 1 092. 

179. Draft to bearer drawn by 

member on society — For amount due on with- 
drawal.] — By the rules of a benefit building society, 
its members were holders either of completed shares 
of £30, or of uncompleted shares of £30, to be paid 
up by monthly instalments. A notice of twenty- 
eight days was to be given by any member wishing 
to withdraw his shares, who was, at the same time, 
to leave his pass-book at the office, & if at any time 
the money in hand was not sufficient to pay all 
the members wishing to withdraw, they were to 
be paid in rotation according to the priority of 
their notices. By the practice of the society, 
members holding complot<ed shares were allowed 
to withdraw only whole shares, but members 
holding uncompleted shares were allowed to with- 
draw the whole or any part of the money standing 
to the account of the shares. Interest was paid 
half-yearly on completed shares, but not on un- 
completed shares. The mode of withdrawing 
shares, whether completed or uncompleted, was 
by the member giving notice of withdrawal, upon 
which he was furnished with a form of request for 
a draft, on the receipt of which request, signed by 
him, a draft for the amount was forwarded to him, 
made payable to beai-er. The drafts were usually 
paid ^thin a week of the notice to withdraw. 
Drafts payable to bearer were forwarded half- 
yearly to the holders of completed shares, in 
respect of the interest due on the shares, without 
any previous request : — Held : such drafts were 
liable to stamp duty, not being within the pro- 
tection of 1836 Act, 8. 4, & Friendly Societies Act, 
1829, 8. 37.— A.-G. v. Gilpin (1871), L. K. 6 Exch. 

3 93 ; 40 L. J. Ex. 134 ; 19 W. R. 1027. 


Incorporated aoelety as iwrtgagccs-'-jlllw^^ la 
force at time of receipt.] — Deft, was the secretary 
of a benefit building society registered pursuant to 
1836 Act. He received £12- from K., & gave im 
unstamped receipt for that amount. The above 
sum was paid for rent of a cottage & premises. 
K. iiad been the occupier of the cottage & premises 
as tenant to the owner thereof, who, being a 
member of the society, t had mortgaged same to 
the trustees of the society as socunty for an 
advance made to him out of the funds of ihe 
society. At the time the receipt was given the 
mtge. was in force, & the member had made 
default in the payments by the deed covenanted 
to be mode by liim to the tinist^oes, who had 
entered into <<he receipt of the rents, & K. had 
attorned tenant to the tnisi.eos : — Held : the 
receipt was liable to stamp duty, & wfw not 
exempt by reason of 1836 Act, s. 4, & Friendly 
Societies Act, 1829, s. 37.— A.-G. w Phujjps (1871), 
24 L. T. 832 ; 19 W. R. 1346. 

181. Reconveyance by Incorporated 

society to mortgagor — ^Trustees for dissolution 
parties to reconveyance.] — ^A reconveyance by a 
building society incorporated under 1874 Act, to 
the mtgor. is exempt from stamp duty by virtue 
of s. 41 of that Act ; nor is the right to exemption 
lost by reason of the trustees for the purpose of 
the dissolution of the society being joined as 
parties to the reconveyance. — O ld Batti^rsba & 
District Building Society v. Inland Revenue 
COMRS., [1898] 2 Q. B. 294 ; 67 L. J. Q. B. 696 ; 
78 L. T. 746, D. C. 

182. Extent of exemption — 1836 Act — 

Friendly Societies Act, 1840 (c. 73), s. 1.1 — Held : 
Friendly Societies Act, 1840, s. 1, did not affect 
the exemptions re-enacted as to building societies 
by 1836 Act. — Walker v. Giles (1848), 6 C. B. 
662 ; 18 L. J. C. P. 323 ; 13 L. T. O. 8. 209 ; 13 
Jur. 588 ; 136 E. R. 1407. 

Anywtations : — Consd. Barnard v. Pilsworth (1849), 6 C. B. 
698, n. ; Thom i\ Croft (1866), L. R. 8 Eq. 19.1 ; Re Royal 
Liver Friendly Soc. (1870), L. R. 5 Exch. 78. Mentd. 
Doc d. Dixie v. Davies (1851), 7 Exch. 89; l^inhorn r. 
Sonster (1852), 8 Exch. 138 ; Pinhom v. Soustor 0853), 
8 Exch. 703 ; Brown v. Motremolitan Counties Llfc^Assce. 
Soc. (1859), 1 E. & K, 832 ; Turner v. Barnes (1862), 9 
Jur. N. S. 199 ; Re Potter & ForriKO, Ex p. Park (1874), 
De Oolvars (kjunty Court Cases 235 ; He Betts, Ex p, 
Harrison (1881), 18 Ch. D. 127. 

183. Income tax — ^Rlght of advanced member to 
deduct — From present Sc future repayment — On 
sum representing interest.] — W. borrowed from a 
building society a sum of money on mtge. of 
cert.ain property. The advance was repayable 
over a term of years by periodical instalments 
covering principal, interest, Sc charges for working 
expenses. W. regularly made the repayments in 
respect of his advance until his death, which 
occurred some time prior to 1881. In that year 
the executors of W. applied to the society for 
libert;^ to deduct income tax from such repayments. 
The dii'ectors of the society stated that they had 
nothing to do with the question of income tax as 
payable upon property upon which the society 
had made advances, &; that the repayments must 
be paid in full in accordance with the society’s 
rules. Shortly afterwards the society was ordered 
to be wound up. In 1885 the executors of W. 
applied to the official liquidators of the society to 
allow them to deduct income tax from the repay- 
ment falling due that month, not only in respect 
of that repayment, but also of all repayments 

subsequently settling with it. — G ala.- 
STIIKIS PROVmBNT BUILDINO SOOIKTY 

r. Nbwlands (1893), 30 8o. L. R. 730 ; 
20 R. (a. of Sess.) 821.-H500T. 


180 . 


Receipt to tenant from un- 


PART VII. SECT. 7. 

183 i. Income Taay— Right of ad- 
vanced memher to deduct — On paying 
interest — Failure to claim deduction .] — 


An advanced member, who falls to 
deduct incoiiio tax when paying 
interest on his advance, oaimot claim 
the deduction from the society, when 



ijttce 1877. That wan tetvmedf on £he ground 
wiiatever might b© the law on the subject of 
mcome tax, that part which represented income 

to the winding-up of the society 
could not be deducted, as any claim in respect of 
it m^t tei proved in the ordinary way as a claim 
ID. tm iwnding-up. In the result, the executors, 
ui^aer protest by the liquidators, deducted income 
in respect of repayments mode since 1877. 
No mention of income tax was contained in the 
society’s rules, & the society, wiiilst a going con- 
cern, invariably refused to allow advanced share- 
holders to deduct anything from the repayments 
in respect of income tax. A summons having 
been taken out on behalf of the liquidatoi*s asldng 
that the executors of W. might be ordered to pay 
the sum which they had deducted for income tax : 
—Held : the executors wore entitled to deduct 
income tax in respect of the present repayment, 
also from future repayments, but only upon so 
much thereof as represented interest, but they 
could not bo allowed to deduct anything for income 
tax in respect of past repayments. — Re Miudlks- 
BROimiJ, KeDCAU, SALTnURN-BY-THE-8BA, & 
Cleveland Dis'ruicT I’ermanent Benefit Build- 
ing Society, Ex 2?. Wy'ities (1885), 53 L. T. 492. 

184. Liability of society to pay — Interest 


Moeived from borrowing member by Instetmwule^ 
No deduction by borrower*] — A. bu^diiig 

society lent money to borrowing members at a 
fixed rate of Interest, & took from them a security 
on their property. The repayment of the loans 
was by weekly payments of a fixed sum in respect 
of principal & interest, the proportion of interest 
to principal in each payment decreasing as time 
went on, & the principal remaining due decreased. 
No deduction was allowed to bo made by the 
borrower in respect of income tax. The society 
were assessed to income tax under Schedule D, 
on the interest they received as being interest of 
money within Income Tax Act, 1863 (c. 34), s. 2 : — 
Held : the expression interest of money ” in 
s. 2 was not restricted to annual interest, & the 
interest received by the society was not in respect 
of a loan on land but of a contract relating to 
interest of money lent, & was assessable in their 
hands to income tax. — Leeds Permanent Benefit 
Building Society v, Mauandaine, [1897] 2 Q. B. 
402 ; 60 L. ,T. Q. B. 813 ; 77 L. T. 122 ; 61 J. P. 
675 ; 13 T. L. R. 535 ; 3 Tax Cas. 577, C. A. 

AnnalniUms : — Consd. Lord Advo<*,ale v, Edinburgh Corpa. 
(11)03), 4 Tax Cas. (527. FoUd. Matthows v. Cork County 
('ouiioll (1010), 5 Tax Cas. 545. Reid. East Imiian Ry. 
a. Kocrotary of SLit-o in Council of India (1905), 02 L. T. 
495 ; 8(5hulzc v. Bensted (1015), 7 Tax Cos. 30. 


Part VIII. — Borrowing and Loans. 


Sect. l.-POWER TO BORROW AND LEND MONEY. 

Sub-sect, 1. — Incorpukated Societies. 

Sec 1874 Act, ss. 15, 43 ; 1894 Act, ss. 1, 14. 

185. Limitation on borrowing power — Methodi 
of calculation in case of permanent society — 
** Amount secured to society by mortgages from 
members ’’—What included.]— In ascertaining the 
amount for the time being secured to a building 
society by intgos. from its members witliin 1874 
Act, s. 15 (2), such amount is not to be limited 
merely to the amount of principal secured, but 
covei's all loans due on the membei's’ securities at 
the time of the loans to the society, whether for 
principal, or interest, or lines, or otherwise, & all 
instalments not then accrued due, but secured by 
the mtge. A: outstanding. In ascertaining the 
amounts advanced out of an vllra vires loan on 
security the whole amount secui’ed is to be in- 
cluded, although a commis.sion was charged for 
the advance & deducted from it. — Neai’H Building 
Society v. Luce (1889), 43 Ch. D. 158 ; 59 L. .1. Oh. 
3 ; 61 L. T. 611, 615 ; 38 W. R. 122 ; 6 T. L. R. 13. 

186. “ Total amount borrowed 

& not repaid by society.] — In calculating the ex- 
tent of a building society’s borrowing power, as 
limited by 1874 Act, s. 15 (2), “ the total amount 
borrowed & not repaid by the society ” is not to 
be taken as reduced by sums secured to the society 
from non-members ; Ac the amount “ secured to 
the society by mtges. from its members ” need not 
have been advanced to them on the value of their 
shares . — Rc West Riding of Yorkshire Per- 
manent Benefit Building Society, Ex p, 
Pullman, Ex p» Oharnock, Ex p, Johnson & 
Greenwood (1890), 45 Oh. D. 403 ; 59 Ji. J. Ch. 
823 ; 03 I.. T. 183 ; 39 W. R. 71. 

187. ** Loan ” — Society overdrawing banking 
acoount^ — Interest payable on loan.] — Held : a loan 
at interest to a society from its bankers, secured by 
deposit of title deeds, & made by allowing the 
society to overdraw its account at the bank, was a 
“ loan ” within 1874 Act, s. 16. — Looker v. 


WmGT.EY, Leigh v. Wriglby (1882), 9 Q. D. 
397 ; 46 J. P. 758, D. 0. 


Sub-sect. 2. — Unincorporated Societies. 

188. Validity of loans 6c deposits — Effect of 
1875 Act, s. 1,] — The effect of the above sect., re- 
pealing 1874 Act, s. 8, is that all deposits with & 
Joans to a building society certified under 1836 
Act, made in the interval between Nov. 2, 1874, 
Ac Apr. 22, 1875, ai»o valid, but deposits Ac loans 
made before Nov. 2, 1874, if otherwise invalid, arc 
not made valid thereby, although they may bo 
continued during that interval.- Guardian 
Permanent Benefit Building Sociej'y (1882), 
23 Oil. 1). 410 ; 52 1.. .1. Ch. 857 ; 18 L. T. 134 ; 
32 W. R. 73, 0. A. ; varied S. C. sub nom. Murray 

V. ScoTi% Agnew V. Murray, Brimelow v. Murray 
(1884), 9 App. Cas. 619, H. L. 

Anniotaiions -montd. Brooks v. Blackburn Benolit Bldg, 
Soc. (18»4), 0 App. Cas. 857 ; SmaU v, Smitli (1884), 10 
App. Cof'. 110 ; Blackburn & District Benefit Bldg. 8o<i. 
V. Cunlifle, Brooks (1885), 20 Ch. D. 002 ; Re Middlesbrough, 
Kcdcar, Soltburu-by-tUe-Sca & (Uevoland District Per- 
luanent Benefit Bldg. Soc. (1885), 53 L. T. 203 ; Re Mutual 
Aid Permanent Beiiellt Bldg. Soe. (1885), 30 Ch. D. 434 ; 
Sheffield & South Yorkshire Permanent Bldg. Soc. r. 
Aizlewootl (JiS80), 44 Ch, D. 412 ; He West London & 
General l*eriiiuncnt Benefit Bldg. Soo., [1804] 2 (’h. 352 ; 
AmalgamaU'd Hoc. of liy. Servants v. Osborne, [1910] 
A. C. 87 ; Sinclair v. Brougham, 11014] A. C. 308. 

189. Extent of power to borrow — Determined by 
rules.] — ^A benefit building society has no power to 
borrow money unless its rules specially authoiise 
it to do so. — Re National Permanent Benefit 
Building Society, Ex p. Williamson (1869), 6 
Ch. App. 309 ; 22 L. T. 281 ; 34 J. P. 341 ; IS 

W. R. 388, L. J . 

Auiuitations : — Consd. Rc Victoria Permauent Benefit Bldg., 
Investmcjjt., & Freehold Land See., Hill’s Case, Jones* 
Case (1870), L. U. 9 Eq. 005. Diflid. tUiapleo v. Brunswick 
Benefit Bldg. Soc. (1880), 5 (’. 1\ D. 331. Consd. Murray 
t>. Scott, Agnew v. Murray, Brimelow v. Murray (1884), 
9 App. Cab. 519. Reid. Blackburn Bldg, Soc. v. Cunlifle, 
Brooks (1882), 22 Cli. D. 64, n. ; SinGalr v. Brougham, 
[1914] A. 0. 308. Mentd. Re South Wales AUanuo 89. 
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S&iU 1 . — Power to borrow and lend numey : Sttb-aed, 

Co. (1876), 2 Ch. D. 763 ; Yorkshire Rail 'Waffon Co, u. 
Maolure (1881), 19 Oh. D. 478 ; Reversion Fund Sc Insce. 
V. Maiaon Cosway, [1913] 1 K. B. 364. 

190. .] — A building society has no 

power to borrow except for the purposes & to the 
extent specified in its rules. — ^Moye v. Sparrow 
(1870), 22 L. T. 161 ; 18 W. R. 400. 

Annotations He Victoria Permanent Benefit 

InveBtmont, &: Freehold Land Soc.. HiU’B Case, .Tones’ CJise 
(1870), L. R. 0 Eq. 005. Biftd. Portsea Island Bldg. Boc. 
V, Barelay, [1894] 3 Ch. 86. Refd. Be Durham County 
Permanent Investment Land & Bldg. Boo., Davis’ Case, 
Wilson’s Caao (1871), L. R. 12 Eq. 616. 

191. Validity of rule giving limited 

borrowing power.]) — rule empowering the trustees 
of a building society to borrow a limited amount 
of money for the purposes of the society is not 
illegal under 1836 Act. — Lainc v, Reed (1869), 
6 Ch. App. 4 ; 39 L. J. Ch. 1 ; 21 L. T. 773 ; 
34 .r. P. 134 ; 18 W. R. 76, L. C. & L. J. 

An^notaHons : — Comd. Be Victoria Permanent Benefit Bldg., 

Investment, & B'roehold Land Boo.. Hill’s Case, Jones* 
Case (1870), L. R, 9 Eq. 606 ; Cnapleo v. Brunswick 
Benefit Bldg. Soc. (1880), 5 C. P. D. 331 ; Murray v. Scott, 
Agnew V, Murray, Brimelow e. Murray (1884), 9 App. Cas. 
619 : Neath Bldg. Soc. v. Luce (1889). 43 Ch. 1). 168. 
Refd. Be National Permanent Benefit Bldg. See., Ex p. 
Williams (1869), 5 Ch. App. 309 ; Allan v. MlUer (1870), 
22 L. T. 82.6 ; Moye e. Sparrow (1870), 18 W. R. 400 ; 
Blackburn Bldg. Soc. v. CunlJtlo, Brooks (1882), 22 Ch. D. 
64, n. ; Sinclair v. Brougham, [1914] A. C. 398. Mentd. 
Amalgamated Soc. of Ry. Servants v. Osborne, [1910] 
A. C. 87. 

192 . Validity of rule giving un- 

limited borrowing power.] — It is contrary to the 
spirit of 1836 Act for a building society to borrow 
money to an unlimited extent, & a rule purporting 
to authorise it to do so is invalid . — Re Victoria 
Permanent Benefit Building, Investment, A 
Freehold Land Society, Hill’s Case, Jones’ 
Case (1870), L. R. 9 Kq. 605 ; 39 L. J. Ch. 628 ; 
22 L. T. 777 ; 34 J. P. 532 ; 18 W. R. 967. 

AnnotaHnn : — ^Reld. Murray v. Scott, Agnow v. Murray, 
Brimelow t». Murray (1884), 9 App. Cas. 519. 

198. .] — A benefit building 

society with £100 shares was, by one of its rules, 
authorised to borrow money for the purposes of 
the society, & in 1853 A. advanced £300 to the 
society upon a promissory note. In 1801 it was 
desired to reduce the shares from £100 to £10, & 
by way of effecting that object a new society was 
formed, which pui^orted to take over the assets 
& liabilities of the old society. The interest on the 
£300 was regularly paid, first by the old, & after- 
wards by the new society. The new society having 
been ordered to bo wound up, A. claimed to be 
paid the £300 out of the assets ; — Held : the 
above rule of the old society was, ultra vires, as a 
rule authorising unlimited borrowing. — Re Liver- 
pool &; DiSTRic^r Permanent Benefit Building 
Society, McConnan’b Oiaim (1871), 15 Sol. Jo. 
177. 

Ifid*. .] — One of the rules of a 

benefit building society formed under 1836 Act, 
authorised the trustees from time to time, as might 
be necessary for the purposes of the society, to 
borrow money at interest from any banker with 
whom the funds of the society should be deposited, 
or from any other person, to procure wMch the 
trustees might give their own personal security, & 
they should be indemnified out of the first funds 
of the society which should be received. The 
society received large sums of money on deposit 
from persons who were not members : — Held : the 
rule authorising the borrowing of money was bad, & f 


the deposits did not create debts upon which the 
society could be sued. — Re Professional, Com- 
mercial, & Industrial Benefit Building Society 
(1871), 6 Oh. App. 866 ; 26 L. T. 397 ; 19 W. R. 
1163, L. JJ. 

Annotations: — Coiisd. Miirrav v, Scott, Agnow v. Murray, 
Brimelow t;. Murray (1884), 9 App. Cas. 519. Refd. 
Cliapleo V, BnmBWlck Bldg. Soc. (188^1), 6 Q. B. D. 606 ; 
Cunliffe, Brookn v. Blackburn Benefit Bldg. Soc. (1884), 

52 L. t. 225. Mentd. Be West London Sc General Pei* 
manent Benefit Bldg. Boo., [1894] 2 Oh. 362. 

195. .] — ^A rule of a benefit 

building society enrolled under 1836 Act authoris- 
ing the society to borrow money is not invalid, 
merely because it omits to prescribe a limit to the 
borrowing power. — Murray v. Scott, Agnew v. 
Murray, Brimelow v, Murray (1884), 9 App. Oas. 
619 : 63 L. J. Ch. 746 ; 51 L. T. 462 ; 33 W. R. 
173, H. L. ; varying S. C. nom. Re Guardian 
Permanent Benefit Building Society (1882), 
23 Ch. D. 440, C. A. 

Annotalitms : — Oonid. Be Mutual Aid Permanent Benefit 
Bldg. Soc. (1885), .30 Cli. D. 431 ; Be West London Sc 
General Permanent Benefit Bldg. Soc., [1894] 2 Oh. 362. 
Refd. Brooks V. Blackburn Benefit Son. (1884), 9 App. Oas. 
857 ; Blackburn & District Benefit Bldg. Soc. v. Ounllfle, 
Brooks (1885), 29 Ch. D. 902 ; Sinclair r. Brougham, [1914] 
A. C. 398. Mentd. Small v. Smith (1884), 10 App. Coa. 
119: Be Middlesbrough, Redcar, Saltburn-by-thc-Sea 
Sc Cleveland Dtstrlot Permanent Benefit Bldg. Sor. (1885), 

53 L. T. 203 ; Sheffield & South Yorkshire Permanent 
Bldg. Soc. V. Alzlowood (1889), 44 Oh. D. 412 ; Amalga- 
mated Soc, of Ry. Servants r. Osborne, [1910] A. (3. 87. 

196. Rule enabling directors to 

borrow from non-members.] — One of the rules of 
a benefit building society, formed under 1836 Act, 
provided that the society was established for the 
purpose of raising by monthly subscriptions 4te 
deposits on loans a fund to make advances to 
members of the value of their shares, etc. Another 
rule provided t.hat the directors should meet at 
specified times, for the purpose of conducting the 
business of the society : — Held : ( 1 ) the first rule 
authorised the borrowing of money from pei*sons 
not members of the society ; (2) the second rule 
enabled the directoi*s to exercise the power. — 
Re Mutual Aid Permanent Benefit Building 
Society (1885), 30 Ch. D. 434 ; 55 L. J. Oh. Ill ; 
53 L. T. 802 ; 34 W. R. 1 43, C. A. 

Amwiaiion : — Refd. Be Birkbock Ponnaueut Benefit Bldg. 
Soc., 11912] 2 Oh. 183. 

197. Limited to purposes set out in rules — 

Unauthorised application of funds.] — The objects of 
a permanent building society, as stated in its 
certified rules, were to raise a fund for the purpose 
of enabling its members to purchase freehold land 
or other real or leasehold estate ; to erect suitable 
cottages & other building thereon ; to provide 
the moans for the profitable investment of small 
savings ; & in cases of accidental death to relieve 
the widows & families of deceased shareholdei*s by 
adding the interest & estimated profits of the 
current year on the withdrawal of their shares at 
the time of death. The niles contained no borrow- 
ing power, but in August, 1867, an alteration in 
the rules, giving the directors “ power from time 
to time to borrow for the purposes of the society 
such sums & at such rates of interest & under such 
terms & conditions as they might think proper Sc 
expedient,” was certified by the barrister : — Held : 
the borrowing power conferred by such altered 
rule was strictly limited to the purposes of the 
society as stated in the first rule, & persons who 
had lent to the directors money, which was em- 
ployed in a loan to another society, could not 
enforce their claim under the winding-up of the 


PART VIII. SECT. 1, SUB-SECT. 2. 

189 i. Extent of power to harrow — 
Determined by riMM.}— -A registered 


building society has power to borrow, 
under rules gi^ng such power with a 
reasonable llmltation.--COLONU.L Bank 


OF Australasia v , Drapeil Colonial 
Bank of Australasu v . rus (1878), 
4 V. L. H. 527.— AUS. 
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society. — Re Dukham County Febmanekt In- 
vestment, Land, & Building Society, Davis* 
Case, Wilson’s Case (1871), L. R. 12 Eq. 616; 
41 L. J. Oh. 124 ; 26 L. T. 83 ; 36 J. P. 104 ; 
subsequent proceedings ^ 7 Oh. App. 46, L. J.T. 

Annotations : — Oonid. Blaokbum Bldg. Soc. v. Ounlitlo, 
Broo]» (1S82). 22 Oh. D. 64. n. IMd. He Guardian Per- 
manent Benefit Bldg. Soc. (1882). 23 Oh. D. 444. n. ; 
Be Payne, Young v. Payne, [1904] 2 Ch. 608. 

198. Ultra vires banking business 

— ^Right of depositors.] — A. building society formed 
in 1851 under 1830 Act, & empowered by its rules 
to borrow to an unlimited extent, started & de- 
veloped a banking business. In 1911 the society 
w^ ordered to be wound up, & questions of 
priority arose between the outside creditors, the 
unadvanced shareholders, & the bank customers 
on current & deposit account, for convenience 
called the depositors. The assete were insufficient 
for payment of all the claimants in full but were 
more than sufficient for payment of the outside 
credi tot’s , who were subsequently paid by ai’range- 
ment, & the shareholders : — Held: (1) the power 
to borrow must bo limited to borrowing for the 
proper objects of the society, & the carrying on 
of the banking business was ultra vires ; (2) the 
depositors were not entitled to recover money 
paid by them on an ultra vires contract of loan on 
the footing of money had & received by the society 
to their use. — Sinclair v. Brougham, [1914] 
A. C. 308 ; 83 L. J. Oh. 466 ; 111 L. T. 1 ; 30 
T. L. R. 315 ; 58 Sol. .7o. 302, II. L. ; affg, S. C. 
sub nom. Re Bikkbeck Permanent Benefit 
Building Society, [1912] 2 Ch. 183, 0. A. 

J nnoiations : — ^Refd. Brougharu i\ D\v>or (19]3), 108 L. T. 
504. Mentd. Loslio o. HhelU, [1014] 3 K. B. 607 ; Koscoo 
(Bolton) r. Wiuder, [1915] 1 CUi. 62 ; Hainmerton v. Dysart, 
11916] 1 A. C. 57 ; John r. Dodwcll, [191SJ A. C. 503; 
Kensington & Knightsbrldgc Pllcctric Lighting Co. v. 
Nottlng Hill Electric Lighting Co. (1918), 87 L. J. K. B. 
5(i5 ; Bauqiie Beige pom* I'Etraiigcr v. Hainbrouck (1920), 
37 T. L. R. 70. 

Rules generally, see Part III., ante, 

199. What constitutes borrowing — Overdraft 
at bank.] — ^^A building society’s rules contained no 
power authorising the society to borrow money. 
The# society ’s bankers allowed them to overdraw 
to a large amount, & deeds of borrowing members 
of the society were deposited with the bankers as 
security for the balance : — Held : to overdraw was 
to borrow. — Brooks & Co. v, Blackburn Benefit 
Society (1884), 9 App. Cas. 857 ; 54 I.. J. Ch. 
376 ; 52 L. T. 225 ; 33 W. R. 309, 11. L. ; affg, 
S. C. sid> nom, Blackbiuin Building Society v, 
CuNLiPPE, Brooks & Co. (1882), 22 Ch. D. 61, 
0. A. ; subsequent proceedings, Bia^ckburn & 
District Benefit Building Society v, Cunlifpb, 
Brooks & Co. (1886), 29 Ch. D. 902, C. A. 

Annotations .—Reid. lie Gnardian Permanent Benefit Bldg. 
Soo. (1882), 23 Ch. I>. 444, n. ; Small v. Smith (1884). 10 
App. OaB. 119 ; Re Wrexham, Mold & Connah'e Quay Ry., 
11899] 1 Ch. 440 ; Sinclair v. Brougham, [1914] A. C. 398. 
Mentd. Weulock v. River Deo Co. (1883), 36 Ch. D. 675, n. ; 
Walton V. Edge (1884), 10 App. Cas. 33 ; Wenlock v. 
River Doe Co. (1887), 19 Q. B. D. 155 ; Woulook v. River 
Dee Co. (1887), 36 Ch. D. 674 ; /Jc Companies Acts, Ex p. 
Watson (1888), 21 Q. B, D. 301 ; Neath Bldg. Soc. v. 
Luce (1889), 43 Ch. D. 158 ; Redman v. Rymer (1889), 
60 L. T. 385 ; Re East & West India Dock Co. (1891), 

7 T. L. R. 623 ; General Auction Estate St Monetary Co. 

Smith, [1891] 3 Ch. 432 ; Portsea Island Bldg. Soo. v, 
Barclay, [1896] 2 Oh. 298 ; Re Johnston Foreign Patents 
Co., Re Johnston Die Press Co., Re Johustonia Engraving 
Co., J. B. Trust V. Above Cos., [1904] 2 Oh. 234 ; A.-Q. v. 
De Wlnton, [1906] 2 Oh. 106 ; Baimatyue v. Macivor, 
[1906] 1 K. B. 103 ; Reversion Fund &: Insoo. v. Maison 
Oosway, [1913] 1 K. B. 364. 

200. Taking money on deposit.] — Taking 

money on deposit is equivalent to borrowing. — 
Re vioTOBiA Permanent Benefit Building, 
Investment, & Freehold Land Society, Hill’s 
Case, Jones’ Case (1870), L. R. 9 £q. 005 ; 89 


L. J. Ch. 028 ; 22 L. T. 777 ; 34 J. P. 632 ; 18 
W. R. 967. 

Annotation : — ^Kentd. Murray v. Boott, Agnow v. Murray, 
Brimelow v, Murray (1884), 9 App. Cas. 519. 

201. Borrowing by officers — ^Loan from bank on 
Joint & several note of directors & trustees — ^Amount 
standing to credit of society — Set-off.] — A 

benefit building society borrowed money from the 
bankers upon the joint & several promissory note 
of two of its trustees & a director. The bankers 
at the time of their bkpey. held the note, & there 
was also a balance in tneir hands to the credit of 
the society upon current account ; — Held : the 
society was entitled to set off the amount of its 
balance against the sum due upon the note, the 
note shoifid be delivered up on payment of the 
difference. — Re Davies & Trouohton, Ex p. 
CLENNEiiL (1861 ), 4 L. T. 60 ; 9 W. R. 380. 

Liability for ultra vires borrowing .] — See 

Sect. 2, sub-sect. 2, post. 

Power to lend sui^lus funds.] — See Part IX., post. 


Sect. 2.--EXERaSE OF BORROWING POWERS. 

Sub-sect. 1. — In Gbnfjial. 

See 1874 Act, s. 16. 

202. Right to make repayment conditional — 
Production of loan pass-book by lender or person 
authorised— Condition precedent to repayment.] — 

A. lent money to a building society upon the 
terms, in writing, that the sum lent should be re- 
payable after the lender had given notice of his 
intention to withdraw it, & that no money would 
be paid out by the society except on production 
by the lender, personally or by some one with his 
written authority, of a loan pass-book given to 
him when the loan was made ; — Held : the con- 
dition as to the production of the book was a con- 
dition precedent to the liability of the society to 
repay the money, & until that conffition had been 
complied with, Stat, Limitations did not begin to 
run against the lender. — ^Atkinson v, Bradford 
Third Equitable Benefit Building Society 
(1890), 26 Q. B. D. 377 ; 69 L. J. Q. B. 360 ; 62 
L. T. 867 ; 38 W. R. 630, 0. A. 

Anwttation, :—Vlenid. Re TidU, Tldd v. OvereU, [1893] 3 Cb. 

154. 

203. Right to withdraw dependent on 

available balance in hand — ^Payment in rotation.]' — 

Pltf, deposited money with a building society upon 
the condition that if the available balance in hand 
should at any time be i^ufficiont to pay all the 
depositors wishing to withdraw, they should be 
paid in rotation according to the priority of their 
notices of withdrawal. Pltf. gave notice of with- 
drawal of his deposit, but at the time when such 
notice was given other depositors had already 
given notice of withdrawal of their deposits, so 
that when pltf.’s notice matured the society had 
not sufficient funds in hand to pay pltf.’s claim. 
In an action by pltf. to recover the amount of his 
deposit : — Held: (1) the meaning of the condition 
was that the society might postpone payment & 
the depositors’ right to recover their deposits until 
there was an “ available balance in hand ” suffi- 
cient to pay depositors in rotation according to the 
priority of their notices of withdrawal, &, as it 
was proved that at the time when the action was 
brought the society had no such available balance 
in hand, pltf. was not entitled to succeed ; (2) the 
expression “ available balance in hand ” contained 
in the condition included not merely money 
actually in the hands of the society, but also mon^ 
which without undue loss or delay could be realised, 
e*g, money invested in Consols or any other 
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security capable of being readily realised by the 
society. — ^B rett v. Monarch Investment Buitj)- 
ING Society, [1894] 1 Q. B. 367 ; 63 L. J. Q. B. 
237 ; 70 L. T. 146 ; 68 J. P. 367 ; 42 W. R. 209 ; 
10 T. L. R. 187 ; 38 Sol. Jo. 183 ; 9 R. 141, C. A. 

204 . Security for loan — Unincorporated society 
— ^Deposit of mortgages held by society — ^Loan from 
bankers.] — The officers of a building society have 
no power to deposit the mtges. held bv it as 
security for a loan from its bankers. — ^M oye v» 
SPARROW (1870), 22 Jj. T. 154 ; 18 W. R. 400. 

Annotations : — Consd. He Durham County Pennaneni In- 
vestment, Land, & Bldi;. Soc.. Davis’ Case, Wilson’s Case 
(1871), L. R. 1*2 Kq. 516. Reid. Portsca Island Bldg. Soc. 
V, Barclay. [1894] 3 Ch. 86. Mentd. He Victoria Permanent 
Benefit Bldg., Investment, & ^'teehold Land Soc., Hill’s 
Case, Jones* Case (1870), L. It. 9 Eq. 606. 

205 . Promissory note of 

trustees.] — loan to a building society was secured 
by the promissory note of the trustees, & by a 
deposit of the mtge. deeds executed by members 
of the society : — Held : the official liquidator was 
not entitled, without payment of the money 
advanced, to deprive the lender of his securities. — 
Re Durham County Permanent Investment, 
Land, & Building Society, Davis’ Case, Wil- 
son’s Case (1871), L. R. 12 Eq. 516 ; 41 L. J. Ch. 
124 ; 25 Ij. T. 83 ; 36 .T. P. 164 ; svJbsequent pro- 
ceedings^ 7 Ch. App. 45, L. JJ. 

Annotations :• — Folld. He Guardian Permanent Benefit Bldg. 
Soc. 0882), 23 Ch. 1). 444, n. Refd. Blackburn Bldg. Soc. 
V. Cimlifle, Brooks (1882). 22 c^h. D. 64, ii. Mentd. 
He Payne, Young r. Payne, [1904] 2 Oh. 608. 

206 . Directors giving equitable mort- 

gage of specific assets — Rules charging funds & 
property for money borrowed.] — A rule of a benefit 
building society, enrolled under 1830 Act, authorised 
the borrowing of money, & made the money to be 
borrowed a first charge on the funds & property 
of the society. The directors borrowed large sums 
under the nde, for some part of which they gave 
as security equitable mtges. of specific assets of 
the society : — Held : the equitable mtges. were 
invalid, & all lenders under the rule were entitled 
to rank pari passu against the entire assets. — 
Murray v, Scott, Agnew v, Mttrray, Brimelow 
v. Murray (1884), 9 App. Cas. 519 ; 63 L. J. Ch. 
745 ; 51 L. T. 462 ; 33 W. R. 173, H. L. ; revsg. 
8. C. svb nom. Re Guardian Permanent Benefit 
Buhjhng Society (1882), 23 Ch. D. 440, C. A. 

Annotations : — Reid. He Mutual Aid Pennanont Benefit 
Bldg. Soc. (1885), 30 Ch. D. 434 ; Be West London & 
General Permanent Benefit Bldg. Soc., [18941 2 Ch. 352 ; 
Sinclair r. Brougham, [1914] A. C. 398. Mentd. Brooks v. 
Blackburn Benefit Soc. (1884), 9 App. Cas. 857 ; Small v. 
Smith (1884), 10 App. Cas. 119 ; Blackburn & District 
Benefit Bldg. Soc. v. CunlilTe, Brooks (1885), 29 (*h. D. 
902 ; Re Middlesbrough, Bedcar, Saltbiim-by-the-Sca & 
Cleveland District Peimauent Benefit Bldg. Soc. (1885), 
53 L. T. 203 ; Sheffield & South A'orkshire Penuanont 
Bldg. Soc. V. Aizlewood (1889), 44 Ch. D. 412; Amalga- 
mated Soc. of Hy. Servants v. Osborne, [1910J A. C. 87. 

207 . Power of directors to pledge 

personal credit of members — Rule ultra vires.] — 

One of the rules of a building society provided that 
the society was established for the purpose of 
raising by monthly subscriptions & deposits on 
loans a fimd to make advances to members of the 
value of their shares, etc. Another rule provided 
that at the end of every five years a general account 
of the affairs of the society should he prepared, 
showing the gross receipts & expenditure Ac lia- 
bilities, & that if on taking the accounts there 
appeared to be a deficiency of income, by which 
the society might be prevented from meeting its 
anticipated expenditure & liabilities, the amount 
of such deficiency should be equitably & equally 
apportioned by the directors between the investing 
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& borrowing members, Sc be paid forthwith by 
such monthly or quarterly instalments as the 
directors should determine : — Held : the last rule 
ffid not enable the directors to pledge the indi- 
vidual credit of the members to the lenders of 
money to the society, but even if it did, & was 
thus ultra vires, as being inconsistent with the 
nature of a building society, that rule might be 
rejected, leaving the borrowing power unaffected. 
— Re Mutual Aid Permanent Benefit Building 
S ociErrY (1886), 30 Ch. D. 434 ; 56 L. J. Ch. Ill ; 
53 L. T. 802 ; 34 W. R. 143, C. A. 

Annotation : — Reid. He Birkbock Permanent Benefit Bldg. 

Soc., [1912] 2 Ch. 183. 

208. .]: — A rule purporting 

to empower the directoi*s of an unincorporated 
society to borrow on deposit so as to bind not only 
its assets, but also its members personally, is 
ultra vires to that extent, & in respect of such loans 
the members, advanced or unadvanced, are only 
under a liability which is limited to the amounts 
payable by them under the rules. — Re Wert 
London & General Permanent Benefit Build- 
ing Society, [1894] 2 Ch. 352 ; 63 L. J. Oh. 606 ; 
70 L. T. 796 ; 42 W. R. 535 ; 10 T. L. R. 280 ; 
38 Sol. Jo. 273 ; 8 R, 764 ; suhsequeyit proceedings 
(1898), 78 L. T. 393, C. A. 

209. Incorporated society — Bond charging 

funds, assets, & effects — Whether a mortgage.] — 

The ffirectors of an incorporated building society, 
having power to borrow money, gave to a de- 
positor a bond in which the “ funds, assets, & 
effects ” of the society were declared to be held 
liable for due repayment of the deposit. Eventually 
pltf. recovered judgment in an action on her bond 
in the Ch. Div., &, subsequently treating her bond 
as a mtge., commenced an action for foreclosure 
against the society. While that action was pend- 
ing, a petition was filed & an order made for winding 
up the society in a county ct. Upon application 
of pltf., the county ct. judge refused leave to 
continue the foreclosure action : — Held : the bond 
was not a mtge., & a foreclosure action could not 
bo maintained upon it. — Andrew v, Swansea 
Cambrian Benefit Building Society' (1880i', 60 
L. J. Q. B. 428 ; 44 L. T. 100 ; 45 J. P. 507 ; sub 
nom. Jones v. Swansea Cambjuan Benefit 
BU1I.DING Society, 29 W. R. 382, D. C. 

Annotations : — Mentd. Re Port sea Islaud Bldg. Roc., [1893] 
3 Ch. 205 ; He Femdalc ludustzial Co-op, Roc., [1891] 
1 g. B. 828. 

210. .] — The directors & 

trustees of a building society, to secure a loan, 
gave a charge on the assets of the society. The 
charge was given in accordance with a rule, whereby 
the directors were empowered to borrow money 
for the society either as representing the society 
& binding its assets, or on their own pei'sonal 
security by bond or promissoiy note, in which 
case the assets were to be charged with payments 
by them. The assets of the society included 
mtges. of real estate, & in some cases t.he society 
had foreclosed & were in possession : — Held : the 
charge was only a security by way of promise to 
pay by the society, & not a charge by way of 
mtge., & did not pass an intei’cst in land within 
Mortmain Acts. — Re Gouldkn, WAmsLEY v. 
Rice (1885), 1 T. L. R. 251, C. A. 

211. Funds of society appropriated 

for repayment of loan — Good equitable assignment.] 
— Pltf. advanced money to a building society, for 
repayment of which the funds & property of the 
society were made liable, & brought an action for 
a receiver & declaration of charge. The society 
alleged that pltf. had no cause of action as a 
secured creditor, & moved to stay proceedings ; — 
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Held : the funds of the society being appropriated 
for Kipayment of the loan, there was a good 
^uitable assignment, & a good cause of action. — 
Baker v, Landport & Mid-Somerset Benefit 
Building Society (1912), 66 Sol. JTo. 224. 

212, — ^ Omission to indorse statutory pro- 
vlsionsr^Enforoement against society*] — Securities 
given' by a building society may be enforced against 
^e society, although 1874 Act, ss. 14, 16, are not 
indorsed thereon, the enactment in s. 16 directing 
this to bo done being only directory. — Re Guardian 
Permanent Benefit Building Society (1882), 
23 Oh. D. 440 ; 62 L. J. Ch. 867 ; 48 L. T. 134 ; 
32 W. K. 73, C. A. ; varied S. 0. sieft nom. Murray 
i*. Scott, Agnew v, Murray, Brimelow v. Murray 
(1884), 9 App. Oas. 519, H. L. 

AmuMions Mentd. Drooks r. Blackburn Benefit Bldg. Soo. 
(1884), 9 Am). Ca«. 857 ; Small v. Smith (1884), 10 App. Caa. 
119 ; Black bum & District Benefit Bldg. Soc. v. Ouiillffc, 
Brooks (1885), 29 Ch. D. 902 ; Rc Middlesbrough, Rodcar, 
•Saltbum-by-the-Sca Sc Cleveland Dlstricf. I’cmianent 
Benefit Bldg. Soc. (1885). 53 L. T. 203 ; He Mutual Aid 
Permanent Benefit Bldg. Soc. (1885), 30 Ch. D. 434 ; 
Shofiiold Sc South Yorkshire Permanent Bldg. Soc. v. 
Alzlewood (1889), 44 Ch. I). 412 ; He West London & 
General l*ormanont Benefit Bldg. Soc., [18941 2 Cli. 352 ; 
AmalgamatiCd Soc. of By. Servants r. Osborne, 11910] 
A. C. 87 ; Sinclair r. Brougbeun, [19141 A. C. 398. 


Sub-sect. 2. — Excessive Exercise of Borrow- 
ing Powers. 

See 1874 Act, s. 43. 

218. Liability of society — Loan applied to dis- 
charge lawful debts of society — Whether debt 
created.] — The directors of a benefit building 
society, (.he rules of wliich gave no power to borrow 
money, borrowed money for the purpose of advanc- 
ing it to their members on the security of their 
shares. The lender of the money afterwards pre- 
senl»od a pet.ition for an order t o mnd up the co. : — 
Held : the ( ransaclion was ullra viresj Sc petitioner 
had no legal or equitable debt against the co. — 
Re National Permanent Benefit Buu.ding 
Society, Ex p, Wiixiamson (1869), 5 (Jh. App. 
300 ; 22 L. T. 284 ; 34 J. P. 341 ; 18 W. K. 388, 
L. 

AnnotaiinuH .•-“Consd. He Birkbeck Permanent Benefit Bldg. 
Soe., [1912] 2 Ch. 183. Reid. Yorkshire Ky. Wagon Co. 
V. (1881), 19 (!h. D. 478 ; Blackburn Bldg. Soc. v. 

(Junliffe, BrookH (1882), 22 (’h. D. 81 ; Revei’sion Fund & 
liiHce. V. Maifloii Conway, [1913] 1 K. B. 304 ; Sinclair v. 
Brougham, 11914J A. C. 398. Montd. He Victoria Per- 
manent Benefit Bldg., Investment, Sc Freehold Laud Soc., 
Hill’s Case, Jones’ Cose (1870), L. R. 9 Eq. 605 ; He South 
Wales Atlantic S.S. Co. (1870), 2 Ch. 1). 763 ; Chapleo i\ 
Brunswick Benefit Bldg. Soc. (1880), 5 C. 1’. D. 331 ; 
Murray r. Scott, Agnew v. Murray, Biiinelow v. Murray 
(1884), 9 App. Cas. 519. 

214. Deeds deposited at bank for 

overdraft — ^Rlght of bank to retain deeds as security 
lor repayment.] — A benefit building society which 
had no power to borrow money, was allowed by 
its bankers to make large overdrafts. In 1876 a 
memorandum was signed by the oflieei^s of the 
society & confimied by the directors, stating that 
certain deeds of borrowing membei’s which had 
been deposited with the bankei*s were deposited 
not only for safe custody, but as a scciuity for the 
balance from tiihe to time. In 1881 an order for 
winding up the society was made, & the bankers 
claimed to retain the deeds as security for the 
balance of their account. No evidence was given 
as to the application of the money which was 


drawn out by the society, but it was admitted that 
some part was applied in payment of members 
withdrawing from the society, & the remainder in 
payment of salaries, legal expenses, & expenses 
of mortgaged property. The Ct. of Appeal 
decided (1) the overdrafts were uUra vires ; (2) the 
bankers were not creditors of the society in respect 
of the overdrafts, but they were entitled to hold 
the deeds as a security for repayment of so much 
only of the money advanced by them as was 
apijlied in payment of the debts & liabilities of the 
society properly payable & had not been repaid 
to the bankers, excluding payments to withdrawing 
members ; (3) the burden of proving that lay on 
the bankers, in satisfying that bm’den the 
bankers could not have the benefit of the rule in 
Clayton* s CasCf Devayne v. Noble (1810), 1 Mer. 
67 ; & the ct. made an order directing inc^uiries, 
with a declaration that in making the inquiries the 
bankers were to be charged with all sums received 
by them on account of the society since it ceased 
to have any balance to its credit with the bankers, 
& that they were not to be allowed any sums 
advanced by them since that date which were 
applied in making payments to withdrawing 
membere or otherwise than in paying such debts 
& liabilities of the society as aforesaid. The 
bankers having appealed against the order ; — 
Held : without expressing any opinion upon the 
question of payments to withdrawing membei’S, 
or the bankers’ right to hold the securities, the 
decision & order of the fit. of Appeal were in other 
respects righin — ^Brooks Sc Co. v. Blackburn 
Benefit Society (1881), 9 App. Oas. 857 ; 54 
L. .T. Ch. 376 ; 52 L. T. 225 ; 33 W. B. 309, 11. L. ; 
affg, 8. C. sub nom. Blackburn Building Society 
V. OuNLiFPB, Brooks & Co. (1882), 22 Ch. 1). 01, 
C. A. ; Hubsequent proceedings^ Bjackburn & 
District Benefit Building Society v. Cunliffe, 
Brooks & Co. (1885), 29 Ch. D. 902, 0. A. 

Annntafions :~-0ousd. Wcnlock v. River Deo Co. (1887), 19 
Q. B. D. 155 ; Neath Hldg. Soc. v. Luce (1889), 43 Ch. D. 
158 ; Redman v. Uymer (1889), 60 L, T. 385. FoUd. He 
KaHt & West India Dock Co. (1891), 7 T. L. U. 623. Gonsd. 
He Wrexham, Mold & Conuah’s Quay Ry., [1899] 1 Ch. 
440; He Birkbeck Permanent Benefit Bldg. Soc., [1912] 
2 Ch. 183 ; Sinclair v. Brougham, [1914J A. C. 398. Redd. 
He Guardian J’ermanont Benefit Bldg. Soc. (1882), 23 
Ch. D. 444, n. ; He ConipanicB Acts, K:rj). Watson (1888), 
21 Q. B, D. 301 ; Portsea Island llldg. Soc. r. Barclay, 
[1895] 2 Ch. 298 : Baunatyno v. Maclver, [1906] 1 K. B. 
103 ; Reversion Fund Sc Insce. v. Maison Cosway, [1913] 

1 K. B. 364. Hentd. Wenlook v. River Dec Co. (1883), 36 
Ch. D. 675, n. ; Sniail v. Smith (1884), 10 App. Cas. 119 ; 
Walton r. Edge (1884), 10 App. Cas. 33 ; Wcnlock r. River 
Deo Co. (1887), 36 Ch. D. 674 ; General Auction Estate Sc 
Monetary Co. r. .Smith, [1801] 3 (’h. 432; He Johnston 
Foreign Patents Co., He Johnston Die Press Co., Re 
Johnstonia ETigraving Co., J. P. Trust v. Above Cos., 
[1904] 2 Ch. 234 ; A.-G. v. Do Wiuton, [1900] 2 Ch. 106. 

216. Payments by officers out of 

borrowed money — Right to maintain claim against 
society.] — By r. 34 of a bemjfit building society it 
was provided that when £100 for every share given 
out, togetlier with all costs & otlier expenses of the 
society, should have been fully paid, the society 
was to be terminatfjd, & the trustees were (>o 
indorse a receipt on the mtge. deeds, & deliver 
them up to the mombei’s. Advanced members of 
the society brought an action against the trustees, 
to redeem their mtges., on the gi*ound that their 
monthly instalmonS had all been paid, all the 
unadvanced membei’S had been paid off, there was 
no valid subsisting debt or liability, Sc the society 


PART VIII. SECT. 2, SUB-SECT. 2. 

214 i. LiabitUy of eocidy — Loan 
applied to dUcharoe lawfvX debts of 
society — Pkdae of bonds at bank as 
sccuruy — Highi of bank to retain donds.] 
— The dlreotoTB of a building society, 


at a tunc when they wore alleged to 
have exceeded their borrowing powci*s, 
pledged certain bonds to thetr bankers 
as a security for a further loan : — Held : 
the bankers were entitled to the security 
of the bonds, at all events tor such of 
their advances os had been applied 


in payment ot the debts Sc liabilities 
of the society wldcli were properly 
payable. — C ape op Good Hopk Pkrma- 
NBNT Land, Building, & Investment 
SOOIKTV LiQUroATORS V. STANDARD 
Bank (1899), 16 S. O. 325.->S. AF. 
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terminated on Apr. 11, 1884. There was no 
ower for the trustees of the society to borrow, but 
efts.y with the assent of pltfs. & other members 
of the society, borrowed money for the purposes 
of the society. Defts. claimed to stand in the 
place of the persons to whom they had made pay- 
ments, for wnich the society was liable, out of the 
borrowed money : — Held : (1) if any of the officers 
of the society had made any payments for which 
the society was liable, there not being any money 
of the society out of which such payments could 
be made, such officers were entitled to stand in the 
place of the peiwns to whom such payments were 
made, & to maintain a claim against the society 
for the amount of such paymonte ; (2) an inquiry 
should be directed, whether any & what payments 
had been made within the above declaration, & 
whether any <fe what liabilities under r. 34 were 
still outstanding. — Owen v, Boberts (1887), 57 
L. T. 81. 

216. Deposit note given after incorpora- 

tion — In exchange for promissory notes given 
previoiuly.] — Directors of an unincorporated build- 
ing society, which had no borrowing powers, gave 
their own promissory notes for money lent for the 
benefit of ihe society. Afterwards the society was 
incorporated imder 1874 Act, & then the directors 
gave the lender a deposit note for the same amount 
in lieu of the promissory notes. The society being 
wound up : — Held : the deposit note was not 
binding on the society, as the directors had no 
authority to borrow money . — Re Companies Acts, 
Ex p. Watson (1888), 21 Q. B. D. 301 ; 57 
L. J. Q. B. 609; aul) nom. Re Sheffield Per- 
manent Building Society, Ex p, Watson, 59 
L. T. 401 ; 36 W. R, 829 ; nom. Ex p, Watson, 
62 J. P. 742, D. C. 

A7inotcUi(ms — FoUd. Re Bottomgato Industrial Co-op. 

Soc. (1891), 65 L. T. 712. Dbta. Sinclair v. Brougham, 

[1014] A. C. 398. 

217. Joint & several promissory note of 

trustees.] — The rules of a building society 
authorised the trustees to borrow money for the 
purposes of the society, the amount not to exceed 
two-thirds of the amount for the time being 
secured by mtges. to the society. The trustees 
of the society borrowed £60 from pltf. & gave him 
a joint &> several promissory note. When the 
loan was made the society was registered under 
1836 Act, & subsequently it was incorporated 
under 1874 Act. The society paid the interest on 
the note until pltf. gave notice for repayment of 
the principal, when the secretary of the society 
WTote^ a letter admitting that the money was on 
deposit with the society, <& subsequently paid £26 
on account : — Held : notwithstanding the trustees 
were liable on the note, there was evidence that the 
money was lent to the society, & as the loan, 
although made before incorporation, had been made 
in accordance with the old rules, the society, by 
reason of 1874 Act, s. 15, was liable. — Heath v. 
Kidsgbove Permanent Building Society (1887), 
82 li. T. Jo. 44(4. 

218. Ultra vires banking business — Sums 
owing from customer with credit balance— Set-off.] 

— Deft, occupied offices belonging to pltf, society, 
&; he^ was also a customer of the society in the 
banking business carried on by them. The society 
went into liquidation in .June, 1911, A; at that time 
thei-e was rent for two quartei’s due by deft, for 
the offices occupied by him. An arrangement 
was made in Sept., 1911, by the liquidator of the 
society & deft, for a set-on, against the amount 
of rent due, of £38 3s. 3d., the amount of the 


dividends in the liquidation to which deft, was 
entitled on his curi^ent account. In Nov,, 1911, 
it was decided by the High Ct. that the banldng 
business carried on by the society was ultra vires, 
& that none of their customers could rely on any 
legal liability on the part of the society towards 
them. After that decision the official receiver 
refused to allow any set-off against the rent due 
from deft. & sued for the full amount. Deft, set 
up the arrangement of Sept., 1911, as a defence ; — 
Held : there was no consideration for an agree- 
ment by way of set-off, since by the High Ct. 
decision of Nov., 1911, there was no debt due from 
the society to deft, at the time the arrangement 
was made. — ^B irkbeck Building Society v » 
Birkbeck (1913), 29 T. L. R. 218, D. C. 

219. Recovery of overdraft to 

customer.] — The liquidator of a building society, 
which as part of its operations had carried on a 
banking business, subsequently held by the ct, 
to be ultra vires, brought an action for money had 
& received against deft., a customer of the bank, 
to recover a sum in respect of overdrafts due from 
him. Deft, set up the defence that the contract 
under which the money was advanced to him was 
ultra vires &, that the money was not recoverable : 
— Held : the contract, being ultra vires, was one 
which the society was not competent to enter 
into, & did not exist in point of law, but there 
being noiliing illegal or wi*ong in it, defts. had no 
answer to an action for money had & received. — 
Brougham v. Dwyer (1913), 108 L. T. 504 ; 29 
T. L. H. 234, 1). 0. 

220. Right to follow assets after pay- 

ment of outside creditors — Distribution pari passu.] 

— ^A building society formed in 1851 under 1836 
Act, & empowered by its rules to borrow to an 
unlimited extent, started & developed a banking 
business. In 1911 the society was ordered to be 
wound up, & questions of priority arose between 
the outside creditors, the unadvanced shareholders, 
& the bank customers on current & deposit 
account, for convenience called the depositoi*s. 
The assets were insufficient for payment of all the 
claimants in full, but were more than suflicieiit for 
payment of the outside creditors, who were 
subsequently paid by arrangement, & the share- 
holders : — Held : the assets remaining after pay- 
ment of the outside creditors must be taken to 
represent in part money which the depositors 
could follow. 08 having been invalidly borrowed, 
& in part money which the society could follow, 
as having been wrongfully employed by its agents 
in the banking business, subject to any applica- 
tion by any individual depositor or shareholder 
with a view to tracing his own money into any 
particular asset, & to the costs of the liquidation, 
ought t.o be distributed pari peutsu between the 
deiiositors &> the unadvanced shareholders accord- 
ing to the amounts respectively credited to them 
in the books of the society at the commencement 
of the winding-up. — Sinclair v. Brougham, [1914] 
A. 0. 398 ; 83 L. J. Ch. 466 ; 111 L. T. 1 ; 30 
T. L. R. 315 ; 58 Sol. Jo. 302, H. L. ; varying S. 0. 
»uh nom. Re Birkbeck Permanent Benefit 
Building Society, [1912] 2 Oh. 183, O. A. ; sub- 
sequent proceedings, sub nom. Re Birkbeck Per- 
manent Benefit Building Society. [1916] 1 Oh. 
91. 

AnnntaUaiiH : — Oonsd. Bauqiio Beige pour TEtranger v. 
Hambrouck (1020). 37 T. L. H. 76. ReM. Roscoe (Bolton) 
V. Winder, 11915] 1 Cli. 62. Mentd. Brougham v. Dwyer 
(1913), 108 L. T. 504 ; Leslie v. Sheill, [1914] 3 K. B. 607 ; 
Hammertonv. Dysari, [1916] 1 A, C. 67 ; JohntJ. Dodwell, 
[1918] A. 0. 563 : Kezudnj^n & Knigbtsbrldge Electric 
Lighting Co, v, Notting Hfll Electric Lighting Co. (1918). 
87 L. J. K. B. 565. 
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221. P^nonal liability of dlreetora-^Inoorpo- 
rated society — ^Loans In excess of prescribed limits 
— Secretary acting with authority of directors.] — 

A building society was authorised to receive 
money on deposit up to a certain limit. The 
course of business authorised by the directors was, 
that the isecretary gave a provisional receipt to 
the depositor, & then prepared a formal receipt, 
which was signed by two directors & countersigned 
d>y himself. The secretary received money on 
deposit to an amount exceeding the limit of the 
borrowing powers of the society. He appropriated 
to his own use a great part of tlie money deposited, 
& so managed the books of the society as to keep 
the directors in ignorance that the limit had been 
exceeded. In an action by a depositor against 
the directors to recover the amount of a deposit 
made after the Jimit of the borrowing powers had 
been reached : — Held : every director who was a 
member of the board when the deposit was received 
was personally liable for the amount so received. — 
Ouoss V, Fisher, [1892] 1 Q. B. 467 ; 61 L. J. Q. B. 
609 ; 00 L. T. 448 ; 50 J . P. 372 ; 40 W. R. 205 ; 
8 T. L. H. 220 ; 30 Sol. .To. 198, C. A. 

222. Amount not exceeding 

alternative limits.] — By the rules of a terminating 
society the amount to be received upon deposit 
or loan was limited to an amount not exceeding 
two-thirds of the amount for the time being secured 
to the society by mtges. from its members. In 
an action against the directors under 1871 Act, 
s. 43 : — Held : they were personally liable in 
respect of sums received by the society on deposit 
or loan in excess of the Umit prescribed by the 
rules, notwithstanding the amount received on 
deposit or loan did not exceed the other of the 
alternative limits prescribed by s. 1 5. — liOOKEH v. 
Wriqley, r.(EiOH V, Wrioley (1882), 9 Q. B. I). 
397 ; 46 .T. P. 768, D. C. 

223. Unincorporated society — Joint & 
several promissory notes of members of committee — 
Liability of signatories & persons authorising.! — 
The membei*s of the committee of a buiJdng 
society borrowed money from their bankers for 
inirptjsos not strictly within their borrowing 
powers, & gave a promissory note for the amount 
bon’owed. Soon after the transaction the society 
suspentled business. On bill filed by one of the 
members of the committee who signed the note, 
against tlie bankers & other membei*s of the society 
to ascertain his liability ; — Held : only the Iversons 
who signed the note, & the persons who authorised 
the signatures, wore jointly & severally liable to 
make good the amount. — Moyb v, Hpakrow (1870), 


22 L. T. 164 ; 18 W. R. 400. 

Annotationa : — Mentd. lie Victoria Peruiancut Benefit Bldg., 
InveBtinent, & lYcohold Laud Hoc., Hill’s Case, Jones’ 
Ca.Bo (1870), L. R. 0 Eq. 605 ; lie lliirhani County Per- 
nianeut Investment Land & Bldg. Hoc., Davis’ Case, 
Wilson’s Case (1871), L. K. 12 Eq. 51G; Portsoa Island 
Bldg. Hoc. V. Barclay, LI 804] .3 Cli. 80. 

224. Certificate given by directors — 

Warranty of authority.] — Pltf. lent money to a 
building society, estabhshed under 1836 Act> & 


received the following certificate : 1. P. Benefit 

Building Society. This is to certify that B. haa 
this day deposited £70 with the I. P. Benefit 
Building Society, for a period of three months 
certain, upon which interest at the rate of 6 per 
cent, per annum will be allowed.” The certificate 
was signed, “ J. W., 0. L., directors.” Pltf. after- 
wards discovered that the rules of the society did 
not empower it to borrow money, & sued J. W. & 
0. L. : — Held : defts. were personally liable, as 
the certificate amounted to a warranty on their 
part that the society had power to borrow money. — 
Richardson v. Wiluamson (1871), L. R. 0 Q. B. 
270 ; 40 L. J. Q. B. 146 ; 36 J. P. 728. 

ArmotaHons : — Oonsd. Beattie v. Kbury (1872), 7 Ch. App. 

777. Befd. Weeks v. Propert (1873), L. R. 8 C. P. 427 ; 

MoCollin V. Gilpin (1880), 6 Q. B. D. 390 ; Chaploo v. 

Brunswick Bldg. Soo. (1881), 6 Q. B. D. 696 ; Atkins v. 

Wardle (1889), 58 L. J. Q. B. 377. 

225. Misappropriation by treasurer 

of ultra vires loan.] — By the certified rules of 
an imincorporated building society the directors 
were empowered to borrow money up to a pro- 
scribed limit. The course of business was for the 
treasurer of the society to receive the loan & give 
the lender a receipt, together with an undertaking 
on behalf of the directors to give a promissory note 
of the directors for the amount, &> the notes were 
subsequently exchanged for the receipt, Pltfs. 
advanced £100 to the society, paying the amount 
to the treasurer, & receiving from him a receipt 

imdertaking. That sum was never paid over 
to the society, but was appropriat;ed by the 
treasurer to his own use, &; no promissory note for 
the amount was procured for pltfs. At the time 
of the loan the society had borrowed in excess of 
the limit allowed by the rules. Pltfs. having sued 
the society & the directors to recover the amount : 
— Held : the individual directors were personally 
liable to pltfs. for the amount of the loan, but the 
society was not so liable. — Cuapleo ?>. Brunswick 
Building Society (1881), 6 Q. B. D. 090 ; 60 
L. J. Q. B. 372 ; 44 L. T. 449 ; 29 W. R. 529, 

A. 

Anmitatimis : — Folld. Arnold v. Armitago (1886), 1 T. L. U. 

670 : Cross v. Fisher (1891), 05 L. T. 114. Refd. Firbank 

V. Humphreys (1886), 2 T. li. R. 332 ; Moss H.H. Co. v. 

Whiimey, [1912] A. C. 254 ,* Hun Bldg. Hoc. v. Western 

Huburbau & Harrow Rd. Bldg. Hoc., [19201 2 Ch, 144. 

Mentd. Blackburn Bldg. Hoc. v. Cunlilfc, Brooks (1882), 

22 Ch. D. 64, n. ; He (’ompauieH Acts, Eucjk Watson (I 8887 , 

21 Q. B. 1). 301 ; Tall Vale Ry. v. Amalgamated Hoc. 01 

Ry. Servants, [1901] A. C\ 426. 

226. Money in fact lent to society.] — 

Heath r. Kidsgrove Permanent Building 
Society, No. 217, ante, 

227. Right to recover money paid in discharge of 
ultra vires loan — Overdraft by directors — Money 
paid in mistake of law — Ratification by members.] — 

The bankers of an unincorporated benefit building 
society which had no power to borrow money, 
aUowed the society to overdi*aw its account to a 
large extent, 6l the directors of the society signed 
a memorandum giving to the bankers a lien upon 
all the society’s deeds, to secure all money which 
from time to time might be owing by the society 


221 i. Personal liability of directors — 
Loans in excess of preserved limits — 
Credit given to society. y — One of the 
rules of a building society provided 
that the dirootoi’s should liave power 
to borrow any sum for the purposes of 
tlio society not* exceeding two-tliirds 
of the amount secured to tlie society by 
mtges. from Its members. Tlie iui*eo- 
tors at a time when sucli limit had 
been exceeded bond fide acx'opted a 
deposit from a third person : — Held : 
there were no damages for which the 
directors jip. the absence of fraud, could 
be held lianle, inasmuch as the deposiior 
gave credit to the society, Sc his Iocmi 


was duo to inability of the society to 
pay. Sc not to the fact that there was 110 
authority to borrow. — -Langfoud v. 
Moouk (1900). 17 S. C. 1.— S. AF. 

d. Personal liaMlity of memhers.] 
— Persons dealing with a buiidiug 
society must make themselves ac- 
quainted with its rules. Sc where, under 
such rules, the directors have power to 
borrow money not exooeding a certain 
limit, tlie members are not bouud, in 
case the limit is exceeded, to pay such 
excess except to the extent to wluoh the 
sooiety benefited by the excessive 
borrowing. — Re Cape of Good Hope 


Permanent Buiiaung SoerF/rv (1898), 
15 H. C. 323 ; 8 C. T. R. 360.— S, AF. 

e. What eonstUides umtvthorised 
borrouring — Acceptance of deposit after 
limit exceeded A — The diroctoi's of a 
society at a tliiie when the amount tliey 
were empowered by t.he rules to borrow 
had been exceeded bond fide accepted 
a deposit from a tliird person ; — Held : 
tlie acceptance of the deposit at a time 
when the Umit had been exceeded was 
an unauthorised borrowing. — Lang- 
ford V . Moore (1900), 17 S. 0. 1 ; 9 
C. T. K. 406.— «, AF. 
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to the bankers on the account. Annual balance 
sheets, which showed the amount due to the 
bankers, were sent to all the members of the 
society, & adopted at the annual meetings. The 
society was afterwards ordered to bo wound up, 
&, it having been decided that the overdraft was 
ultra vires, as the i^es did not give any borrowing 
powers, the official liquidators commenced an 
action against the bankers to recover all money 
wliich had been paid to the bankers by the society, 
& applied by them in discharge of the advance to 
the society ; — Held : (1 ) the acts of the director, 
being unauthorised, could not be considered as 
acts of the society, & were not binding on it, & 
pJtfs. were not prevented from recovering the 
money , though the directors acted under a nustake 
of law ; (2) the acts of the dirocioi*s had not been 
ratihed by the fact that no member of the society 
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had raised any question on the balance sheet ; 
(3) the bankers must be allowed to stand in the 
place of the withdrawing members who had been 
paid with the money advanced, who, if they had 
not been so paid off, would be entitled to priority 
to the continuing members ; (4) the bankers were 
entitled to a lien on any mtge. secimties taken by 
the society for advances made out of the money 
advanced by the bankers, &> they wore entitled to 
such secmdtics according to their order of priority, 
& they ought not to be postponed to other securities 
granted to the society in respect of advances made 
out of its other funds. — Blackbxjbn & District 
Benefit Buitjoing Society v, Cunufpe, Brooks 
& Co. (1885), 20 Ch. D. 902 ; 54 L. J. Ch. 1091 ; 
63 L. T. 741 ; 1 T. L. B. 504, 0. A. 

Annoiaiions : — Folld. Be CoiripaiilcH Acts, Kx p. Watson 
(1888), 21 Q. B. D. 301. CoDSd. Neath Bldff. Hoc, v. Luce 
(1889), 43 Ch. 1). 158 ; lie Wrexham, Mold & Connah's 
Quay By., [1899 J 1 Ch. 440. Ovdrd. Hinolairr. Brougham, 
[1914] A. O. 398. Befd. Bcdman v, ilymer (1889), 60 
L. T. 385. 
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See Friendly Societies Act, 1829 (c. 56), ss. 13, 
31 ; Friendly Societies Act, 1834 (c. 40), s. 9; 
1836 Act, s. 4 ; 1874 Act, s. 26 ; 1894 Act, ss. 16 
(1) (b), 17. 

228. Incorporated society — Funds invested in 
name of trustees under direction of board — Not 
trust funds subject to Trust Investment Act, 1889 

(c. 32).] — h\inds of a benefit building society 
invested in the names of trustees for the society 
imder the direction of the board arc not trust funds 
subject to the powers conferred by the above 
Act . — lie National Permanent Mutual Benefit 
Building Society (1889), 43 Ch. D. 431 ; 59 
L. J. Ch. 403 ; 62 L. T. 596 ; 38 W. B. 475 ; 
sub nom, Manchester Boyal Infirmary, 
Dispensary & Lunatic Hospital v, A.-G., Jtc 
National 1’ermanent Mutual Benefit Building 
S ociEi'Y, 6 T. L. B. 129. 

229. Power to invest in India 3 per cent. 

stock — “ Interest guaranteed by authority of 
Parliament.^’] — On a i>etition in the purchase of 
the above stock, the interest on wliich was charged 
upon the revenues of India by East India Loan 
Act, 1873 (c. 32), s. 11 : — Held : the stock did not 
come within the authority given by 1874 Act, 
s. 25, as interest which was charged by an Act of 
Parliament primarily on a particular fund was not 

guaranteed by authority of Parliament ” wii.hin 
s. 25. — lie National Permanent Mutual Benefit 
Building Society, [1890] W. N. 117. 

230. Sale of investments to — Duty of seller 

to inquire Into suffloiency of funds.]— 1874 Act, s. 25, 
which empowei*s a society, in accordance with its 
rules, to invest in certain secuiities any poiHon of 
its funds “ not immediately required for its 
purposes,” imposes no obligation on persons who 
sell investments f.o a building society to see that the 
society is possessed of such funds. The object of 
the sect, is to limit the range of investments which 


the society may purchase, &l not to place any other 
limit on its power to invest ; & a contract entered 
into by the society for the purchase of authorised 
investments is inira vires the society, although it 
had not sufficient surplus funds to pay for the 
investments whether at the date of entering into 
the contract or afterwards. Qu. : whether the ct, 
could make a decree against the society for specific 
performance in such a case. — 8un Buri.DiNG 
Society r. Western Sttburban & Harrow Boad 
Building Society, [1920] 2 Ch. 144 ; 89 L. .7. Ch. 
492 ; 1 23 L. T. 423 ; 36 T. L. B. 536 ; 64 Sol. J o. 
649. 

231. Unincorporated society — Power to lend 
money on mortgage to members.] — A benefit build- 
ing society established under 1836 Act is not 
precluded from lending money on mtge. to its 
own members. — Cutbill v. Kingdom (18f7), 1 
Exch. 494 ; 17 L. J. Ex. 177 ; 10 L. T. O. S. 114 ; 
154 E. K. 210. 

Anmdntwns Folid. Morrison v. Glover (1849), 4 Kxeli. 430. 
Retd. Grimes v. Harrison (1859), 26 Boav. 435. Mentd. 
E.r p, I’ayne (1849), 1 8 L. J. Q. B. 197 ; Burbidge v. Cotton 
(1851), 5 Do O. & Hm. 17; Fleming v. Helf (1864), 3 
Do a. M. & G. 997 ; B. v, TraiTord (1854), 4 E. & B. 122 ; 
Fanner v. Smith (1859), 4 II. & N. 196 ; Wright v. Deley 
(1866), 4 H. & C. 209 ; MuJkcru v. Lord (1879), 4 App. Cas. 
182. 

232. .] — ^A building society may lend 

money to one of its own members on mtge., & the 
security will, under Friendly Societies Act, 1829 
(c. 56), s. 21, vest in the treasurer or trustees for the 
time being. — Morrison v, Gj.over (1840), 4 Exch. 
430; 19 L. J. Ex. 20; 14 L. T. O. 8. 204; 14 
J. P. 81 ; 154 E. B. 1281. 

AnnoUUUms : — Mentd. Doe d. MoiTison i\ Glover (1860), 
15 Q. B. 103 ; Hankin v. Bennett (1832), 21 L. J. Ex. 326 ; 
Beeves v. White (1852), 17 Q. B. 995 ; Fleming v. Self 
(1854), Kay, 518 ; B. r. Trafford (1854), 1 Jnr. N. H. 252 ; 
Ihcutice V. London (1875), L. B. 10 C. P. 679 ; Hiioklc v. 
WllHOii (1877), 26 W. B. 98 ; Mulkom r. Lord (1879), 4 
App. CoH. 182 ; Hack v. London Provident Bldg. Hoc. 
(1883), 23 Ch. D. 103 ; Municipal Bldg. Hoc. v. Kent (1884)^ 


PART IX. 

f. Ineorptiraied society — Power to 
OMV, scli c£' ffiortffof/c — Frcefiold cE* Icase^ 
hold estates.] — Building KOoictleH have, 
jinder 1874 Act, all tlio ordinary powers 
incident to ownensiiip, & may buy, sell 
& nito. freehold & leasehold estate. — 
^ ITIEMIEB I^BMANENT BUILDINU 
Hocietv (1890), 16 V. L. R. 643.— 
AUS. 


ti> take money on 
deposit — To lend — To act as agent .] — 
The powers of an inc?orporaU*d Hocicty 
included the right to take iiionoy on 
depoait, which gave the aociet^y one of 
the chai'actcriaties of a banking 
bualncaa ; the right to lend money on 
security, & the right to do agency 
business. The directors in order to 
have money available at the times it 
would be required, had a system of 


depoBitiug iiioueys of the society at 
interest with Himllar aocietios, such 
depoaits being repayable at dates 
wldch would suit the above objects, 
all witliin 1 2 iiiontbu ; — Held ; such 
deposits would bo inira vires unless 
negatived expressly by the memo- 
randum of association. — Austualian 
Mutual Investment &. Buildxno 
Society v, Wells (1897), 18 

N. S. W. Eq. 61.— AUS. 
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9 App. Cas. 260: Western Suburban & Nottine Hill 

Permanent Benefit Bldflr. Soo. v. Martin (1886), 17 

Q. B. D. 06 : Municipal Permanent Investment Bldif. Soo. 

V. Richards (1888), 39 Oh. D. 372 ; Winter v. Wilkinson. 

I1915J 1 Ch. 317. 

233. Power to purchase land.] — benefit 

building society is not precluded from investhig 
its funds in the purchase of a real estate. — 
Mullock v. Jenkins (1861), 14 Beav. 628 ; 21 
L, 3Wh. 05 ; 18 L. T. O. S. 203 ; 51 E. R. 426. 
..^innovations; — ^Refd. Grimes v, Harrison (1869), 26 Beav. 

435. Mentd. Hughes v. Layton (1864), 10 Jur. N. S. 513 ; 

Laing v. Reed (1869), 39 L. J. Oh. 3. n. 

284, Discretion of directors.] — A 

rule of a benefit building society directed that un- 
employed money should be invested “ in such 
manner & upon such legal security ** as the board 
of directors should deem necessary : — Held : it 
might bo invested in the purchase of freeholds. — 
Grimes v, Harrison (1859), 26 Beav. 435 ; 28 
L. J. Ch. 823 ; 33 L. T. O. S. 115 ; 23 J. P. 421 ; 
6 .Tur. N. S. 628 ; 53 E. R. 066 ; ayhaeqv^nt pro- 
ceedingSf 27 Beav. 198. 

Annotatiom : — 'Reid. Re Kent Benefit Bldg. See. (1861), 1 

Drew. & Sm. 417 ; R. r. D’Kyuoourt (1864), 9 L. T. 712. 

Mentd. Laing v. Rood (1869), 39 L. J. Ch, 3, n. ; Thompson 

V. Planet Benefit Bldg. Soc. (1873), L. R. 15 Eq. 33.3. 

235. Borrowing money for purchase.] 

— The committee of a benefit building society 
cannot authorise the borrowing of money to buy 
land with, & it is not certain that they can purchase 
land . — Re Kent Benefit Building Society 
( 1861), 1 Drew. & Sm. 417 ; 30 L. J. Oh. 785 ; 4 
L. T. 610; 25 J. P. 805; 7 Jur. N. S. 1045; 9 
W. R. 686 ; 62 E. R. 439. 

236. Effect of unauthorised investment — 

Right to follow.] — Tlie directors of a building 
society deposited money, in a manner unauthorised 
by their rules, with a finance co., the manager of 
which was also manager of tlie building society. 
Afterwards the deposit was called in, the dirn^ctors 
of the finance co. gave a clu^qiie for the amount to 


Part X.— 

See, generally, Arbitration, Vol. II., pp. 350 
et seq,, 631. 

Sect. 1 .-^PROVISION OF SPECIAL TRIBUNALS. 

See Friendly Societies Act, 1829 (c. 56), ss. 27, 
28; Friendly Societies Act, 1834 (c. 40), s. 8; 
1836 Act, s. 4 ; 1874 Act, ss. 10 (9), 34, 35 ; 1884 
Act, s. 2. 

238. In rules — Ouster of Jurisdiction of court — 
Unincorporated society.] — By the rules of a building 
society, duly enrolled under 1836 Act, it was pro- 
vided that edl matters in dispute should be referred 
to two justices of the peRco, in pursuance of 
Friendly Societies Act, 1829 (c. 56), s. 27. On a 
motion for a mandamtut to a county ct. judge to 
proceed & hear a plaint levied by a member 
against an officer of the society ; — -Held : the 
jurisdiction of the county ct. did not extend to any 
disputes arising between the membem of any such 
societies. — Ex p, Payne (1849), 5 Dow. & L. 679 ; 
18 L. J. Q. B. 197 ; 13 Jur. 634. 

Annotations Oonid. Reeves v. White (1852), 17 Q. B. 995 ; 

Huckle V. WUson (1877), 2 C. P. D. 410. Md. Annitage 

V. Walker (1865), 2 K. & J. 211 ; Callaghan v. Dolwin 

(1869), L. R. 4 C. P. 288 ; Davies v. Second Chatham 

Permanent Bldg. Soc., Mackenzie v. Kvorton & West 

Derby Permanent Benefit Bldg. Soo. (1889), 61 L. T. 680. 

239. ,] — The Ct. of Ch. is not 

the proper forum for the litigation of disputes 


their manager, to be paid by him to the building 
society. He appropriated it to his own use. A 
bill was then filed by the trustees of the building 
society to recover the money from the finance co. : 
— Held ; ( 1 ) the manager held the money as agent for 
the finance co. until he should pay it to some person 
competent to give a receipt on behalf of the building 
societv, & as ho never paid it over, the money must 
be taken to be still in the hands of the finance 
CO., which was liable to repay it to the building 
society ; (2) as it was trust money a suit to recover 
it was maintainable, & the finance co. must repay 
the money, with interest. — Hardy v. Metro- 
politan Land & Finance Co, (1872), 7 Ch. App. 
427 ; 41 L. J. Ch. 257 ; 26 L. T. 407 ; 20 W. R. 
425, L.J.T. 

Annotation R®fd. Re Coltman, Coltman v. Coltman (1881), 

19 Ch. 1). 64. 

237. Illegality of society — Right to 

enforce subscriptions due — Remedy of members.] — 

A society was registered under 1836 Act os a 
benefit building society, but was converted into & 
called a freehold land society. Sc a plot of land 
bought & allotted among its members. The land 
was paid for partly by members’ subscriptions & 
partly by borrowed money, for which the society 
was liable. The society did not appear to have 
been conducted at any time in the usual way 
benefit building societies were ; — Held : tbough 
the funds had been misapplied, the society was not 
illegal, & that subscriptions due under the rules 
could be enforced from members. Senible : the 
remedy of members not assenting to the conduct 
of affaii's by the society was in a ct. of equity for a 
breach of trust or injunction against future mis- 
application of the funds. — R. t?. D’Eynuourt 
(1864), 4 B. & B. 820 ; 9 L. T. 712 ; 28 J. P. 1 16 ; 
122 B. R. 607 ; std) nom, Hugitrs v, D’Eyncourt, 
3 New Rep. 420 ; 12 W. R. 408 ; sidt nom, Hughes 
V. Iayton, 33 L. J. M. 0. 89 ; 10 Jur. N. B. 513. 


Disputes. 

between the members of a building society. — 
Troit V. Hughes (1850), 16 Ji. T. O. S. 260. 

Annotations Cow^, Mullock r. .Tcnkiim (1851), 14 Bear. 
628 ; TliompBOii r. Planet Benefit Bldg. Soc. (1873), 
L. U. 15 Kq. 333. 

240. ,] — The summary remedy 

provided by Friendly Societies Act, 1829 (c. 50), A 
1836 Act, s. 4, for the settlement of disputes by 
arbn. is exclusive & ousts the superior cts. of 
jurisdiction. — Reeves v. White (1852), 17 Q. B. 
*995 ; 21 L. J. Q. B. 169 ; 18 L. T. O. B. 271 ; 16 
J. P. 118 ; 16 Jur. 637 ; 117 E. R. 1562. 
Annotations .‘“—ConBd. Davies v. Second Chatham Permanent 

Bldg. Soe., Mookcuzio v. Kvorton & West Derby ITmianent 
Benefit Bldg. Soc. (1889), 61 L. T. 680. Befd. Callaghan r. 
Dolwin (1869), L. R. 4 C. P. 288 ; Huckle v, Wilson (1877), 
2 C. P. D. 410. 

241. .] — In any proceedings at 

law or in equity respecting a benefit building 
society, the primary consideration for the ct. is 
that the 1-regislature lias provided a cheap A 
summary mode of settling any question concerning 
their affairs by arbn., with the intention carefully 
to provide that these societies should not be subject 
to expensive litigation. — AuMiTAtiE v. Walker 
(1855), 2 K. & J. 211 ; 26 L. T. O. B. 182 ; 20 J. P. 
53 ; 2 Jur. N. S. 13 ; 09 E. R. 756. 

Annotations: — Consd. Callaghan v, Dolwin (1869), L. R. 4 

(J, P. 288 : Davies i\ Second Chatham Permanent Bldg. 
Soc., Mackenzie v. Kverton & West Derby ITrmanent 
Benefit Bldg. Soc. (1889), 61 L. T. 680. Mentd. Walker r. 
General Mutual Bldg. Soc. (1887), 36 Ch. D. 777. 
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BmLDiNG Societies. 


Sect 1 . — Provision of special tribunals. Sects. 2 <S? 8. 
S ub-sec t. 1 J 

242. 0 — Friendly Societies Act, 

1829 (c. 66), s. 27, incorporated in 1836 Act, pro- 
viding for the reference to arbitrators or justices of 
the peace of internal disputes bet/ween benefit 
building societies & their membei*s is not merely 
permissive, but is imperative, & ousts the juris- 
diction of the ct. — Thompson v. Planet Benefit 
Building Society (1873), L. R. 16 Eq. 333 ; 42 
L. J. Oh. 364 ; 28 L. T. 549 ; 21 W. R. 474. 
Jnnotatione : — Coiisd. Huokle v. Wilson (1877), 2 C. P. D. 

410. Mentd. Johnson r. Altrinoham Pennanent Benefit 
Bldg. Boc. (1883), 49 L. T. 568. 

What are ‘‘disputes."] — See 

Sect, 3, sub-sect. 2, post 

243. Incorporated Society.] — When 

the rules of a building society established imder 
1874 Act, state, pursuant to s. 16 (9) of the Act, 
that disputes between the society & its members 
shall be settled by arbn., the jurisdiction of the ct. 
to entertain actions relating to such disputes is 
ousted thereby. — Wright v. Monarch Invest- 
ment Building Society (1877), 6 Cli. D. 726 ; 46 
L. J. Ch. 649. 

Awwtationa : — Consd. Lord v. Mnlkern (1878), 47 L. J. Oh. 
228. Folld. Hack r. London Provident Bldg. Hoc. (1883), 
23 Ch. IJ. 103. Consd. Municipal Bldg. Hoc. v. Kent 
(1884), 9 App. Cas. 26() ; Norton v. Counties Conservative 
Permanent Benefit Bldg. Soo., [1895 J 1 Q. B. 246. Refd. 
Western Suburban & Netting Hill Permanent Benefit 
Bldg. Soc. V. Martin (1886), 17 Q. B. D. 66 ; Re Knight & 
Tabernacle Pennanent Bldg. Soc., [1891] 2 Q. B. 63. 

244. •] — The rules of a building 

society provided that disputes between the society 
& members should be settled by arbn., that there 
should be five arbitrators, & that, in the case of 
any dispute, three arbitrators should be chosen by 
lot : — Held : the jurisdiction of the ct. was ousted. 
— Norton v. Counties Conservative Permanent 
Benefit Building Society, [1895] 1 Q. B. 246 ; 
64 L. J. Q. B. 214 ; 71 L. T. 790 ; 59 J. P. 149 ; 
43 W. R. 178 ; 11 T. T.. R. 92 ; 39 Sol. .To. 95 ; 
14 R. 59, C. A. 

Ann^taium : — Refd. Botten r. City & Suburban Permanent 
Benefit Bldg. Soc, (1895), 72 L. T. 375, 

What are “disputes."] — ^5e<sSect. 

3, sub-sect. 1, post 


Sect. 2. — ^PROCEDURE. 

See Friendly Societies Act, 1829 (c. 66), s. 27 ; 
Friendly Societies Act, 1834 (c. 40), s. 7 ; 1836 
Act, s. 4 ; 1874 Act, ss. 34, 36 ; 1894 Act, s. 20. 

245. Neglect of directors to determine dispute 
— Decision condition precedent to arbitration — 
Mandamus to directors.] — The rules of a benefit 
building society provided that, in the event of a 
dispute arising between a member & the board, the 
question must be referred to an arbitrator, but it 
was a condition precedent to arbn. that the 
directors should have decided the question in 
dispute one way or the other, the right to demand 


arbn. arising only in cases “ in which the decision 
of the directors should be deemed unsatisfactory. “ 
A member of the society having died, his exor. 
gave notice to the society to pay over a certain 
sum, but the directors did nothing in the matter at 
all, & the exor. moved for a rule nisi for % mandamus 
to compel the directors to hear & deie.7mine the 
matter : — Held : the rule should be grapi^-ed. — 
Ex p. Young (1896), 40 Sol. Jo. 3.38, 

246. Appointment of arbitrators — After action 
commenced — Stay of proceedings.] — The miles of 
a building society provided that every dispute 
between the society & any member, on which the 
decision of the board should not be deemed satis- 
factory, should be settled by a reference to arbn., 
ursuant to 1874 Act, that five arbitrators should 
e elected by the members at a general meeting, & 
in case of dispute the names of the arbitrators 
should be written on pieces of paper, & placed in a 
box, & the three whose names were first drawn out 
by the complaining party should be the arbitrators 
to decide the matter in dispute. A dispute arose 
between an investing member & the society as to 
the amoimt which he was entitled to receive on 
\\ithdrawal, & ultimately he brought an action 
against the society to enforce his claim. Up to 
that time no arbitrators had been elected under the 
rules. After the service of the writ a general 
meeting of the members was held, & five persons 
were elected as arbitrators. Upon a summons by 
the society to stay further proceedings in the 
action, & that the dispute might be referred to 
arbn. in pursuance of the rules ; — Held : the rule 
contemplated the appointment of a standing body 
of arbitrators, out of whom three were to be chosen 
by lot to decide any particular dispute, & the 
society could not, after a litigation had commenced 
to which they were parties, select the tribunal to 
decide it, & the summons must bo dismissed. — 
Christie v. Northern Counties Permanent 
Benefit Building Society (1889), 43 Ch. D. 62 ; 
69 L. J. Ch. 210; 61 L. T. 796; 38 W, R. 
280. 

Annotation : — Oonsd. Norton v. ConntlcR Conservative Perma- 
nent Benefit Bldg. Son,, [1895] 1 Q. B. 246. 

247. .] — By one of the rules of a 

benefit building society it was provided tliat dis- 
putes should be settled by reference to arbn., that 
five arbitrators should bo elected by the board of 
directoi’s, &> that in each case of dispute three of 
such arbitrators, chosen by lot, should decide the 
matters in difference, & that vacancies in the office 
of arbitrators should bo filled up by the board of 
directors. A disputo having arisen between a 
member who had given notice of withdrawal & 
the society, the member biought an action against 
the society for the amount which he alleged to be 
due to him. The writ was issued on Sept. 18, 
1894. On Oct. 24, the society took out a summons 
to stay all proceedings in the action, & to refer the 
matters in dispute to arbn. At the date of the 


PART X. SECT. 1. 

243 i. In rules — Ouster of jurisdiction 
of court — Incorporated sodciy — Effect of 
failure, to ohien to jurisdiction..}— The 
mlos of a building society. Incorporated 
under 1874 Act, provided that all 
matters in dispute between It & any 
member should be referred to the 
Registrar of BuUding Societies. A 
member of the society having fallen 
into arrear in repayment by Instalments 
of an advanoe made by the society, the 
society, in terms of a rule providing for 
such a case, iuise<l an action for the 
member’s removal from the property 
disponed to the society in security of 
the loan. Defender stated no plea 


to the effect tliat the jurisdiction of the 
ct. was excluded. & on the merits the 
Lord Ordinary docerned for removal. 
Defender reclaimed : — Held : having 
taken a judgment on the merits without 
objection to the jurisdiction defender 
could not therewter be allowed to 
maintain that tho jurisdiction was 
excluded. — Dundee I’rovident Pro- 
perty Investment Co. v. Macdonald 
(1884), 21 Sc. L. R. 383 ; 11 R. (Ct. of 
Sess.) 537. —SOOT. 


PART X. SECT. 2. 

h. Appointment of arbitrator — 
Failure to elect — Action sustainable .] — 
By the rules of a society incorporated 


under 1874 Act it was provided that 
disputes between the society 8c any 
of its members should be decided by 
arbitrators, but there was no provision 
as to the manner in which the 
arbitrators should be elected, 8c no 
arbitrators wore elected at the first 
^neral meeting of the society. A 
dispute having occurred between the 
society 8c one of its members, the 
society brought an action against the 
member in the Sheriff Ct. : — Held .* 
the Sheriff had jurisdlotion to entertain 
the action at common law, 8c his 
decision was subject to appeal. — 
Galabhieia I^rovident Building 
S ociBTy V. Newlandb (1893), 30 
Sc. L. R. 730.— BOOT. 
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issue of the writ there were only three arbitrators, 
but on Nov. 29 the directors appointed two 
additional arbitrators making the number up to 
five, as required by the rules : — Held : all proceed- 
ings in the action should be stayed, & the matters 
in dispute paould be referred to arbn. pursuant to 
the rules if the society. — Norton v, Oounttbs 
Conservative Permanent Benefit Building 
Society, [1805] 1 Q. B. 246 ; 04 L. J. Q. B. 214 ; 
71 L. T. 790 ; 69 J. P. 149 ; 43 W. R. 178 ; 11 
T. L. R. 92 ; 39 Sol. Jo. 95 ; 14 R. 69, C. A. 

Annotation : — Held. Botteu v. City & Suburban Permanent 

Benefit Bldg. Soo. (1895), 72 L. T. .375. 

.] — Compare No. 268, post 

248. Mandamus to directors.] — The rules of 

a building society provided that disputes between 
the society & the members should be settled by 
arbn., that five arbitrators should be elected by the 
board of directors, & that in each case of dispute 
the matters in difference should be decided by 
three of such arbitrators, to be selected by lot : — 
Held : if the society neglected to appoint arbitra- 
tors in accordance with their rules, the proper 
course for the member was to apply for a mandamus 
to compel them to do so. — N orton v. Counties 
Conseiwative Permanent Benefit Building 
Society, [1895] 1 Q. B. 246 ; 64 L. J. Q. B. 214 ; 
71 B. T. 790 ; 59 .T. P. 149 ; 4,3 W. R. 178 ; 11 
T. L. R. 92 ; 39 Sol. Jo. 95 ; 14 R. 59, C. A. 

Arinotation : — Mentd. Botien v. City & Suburban I’ennanent 

Benefit Bldg. Soc. (1895), 72 L. T. 375. 

249. Directors never asked to 

appoint.] — Where the directors of a benefit building 
society had never been asked to appoint an arbi- 
trator, & consequently had not I'efustid to do so : — 
Held : the ct. would not grant a mandamus to 
compel the direct/ora to appoint an arbitrator. — 
Ex p. Young (1896), 40 Sol. Jo. 338. 

250. Notice of intention to proceed — Service of.] 
— A rule of a benefit building society provided that 
all summonses, circulars & notices should be 
deemed duly served by putting same into the post, 
addressed to the members according to the last 
entry on the register given by them for that 
purpqpe : — Held : the rule only related to the 
ordinary business of the society, & did not. apply 
to the case of notices of appointments by arbi- 
trators for the pui'pose of proceeding with a 
reference. — H ilton v. Hill (1863), 9 L. T. 383 ; 27 
J. P. 760. 

251. Statement of case by arbitrators — Power 
of court to order — Award made after rule obtained — 
But before notice of rule.] — The power given to the 
ct. by Arbn. Act, 1889 (c. 49), s. 19, to order an 
arbitrator to state in the form of a special case for 
the opinion of the ct., any question of law arising 
in the course of the reference, applies to arbns. 
under 1874 Act. 

In an arbn. under 1874 Act one of the parties to 
the arbn. obtained at chambers an order nisi 
calling upon the arbitrators to show cause why 
they shomd not be required to state a case for the 
opinion of the ct. Later on the same day, but 
without having liad notice of the order nisi, the 
arbitrators made & signed their award : — Held : 
the jurisdiction of the ct. was not ousted, & the 
order nisi was rightly made absolute. — Taber- 
nacle Permanent Building Society v. Knight, 
[1892] A. C. 208 ; 62 L. J. Q. B. 60 ; 67 L. T. 483 ; 
66 J. P. 709 ; 41 W. R. 207 ; 8 T. L. R. 616 ; 36 
Sol. Jo. 638, H. L. ; affg, S. 0, suh nom. Re Knight 
&; Tabernacle Permanent Building Society, 
[1891] 2 Q. B. 63, 0. A. ; subsequent proceedinqs^ 
[1892] 2 Q. B. 613, O. A. 

.4ano<a<ic»n5 Consd. Re Spillew & Baker, [1997] 1 Q. B. 
312 ; Re Montgomery, Jouoh, Liobonthol (1898), 78 


L. T. 400. Reid. Re Gough & Liverpool Ck>rpa. (1892), 36 
Sol. Jo. 270 ; Barnard v. Tomson, [18941 1 Ch. 374 ; 
Re Palmer & Hoskon, [1898] 1 Q. B. 131 ; Lobitos 
Oilfields V. Admiralty Comrs. (1917), 86 L. J. K. B. 1444. 
Mentd. Re Kent County Council & Sandgate L. B. (1895), 
72 L. T. 725. 

252. Enforcement of award — Inquiry Into 
validity on application to enforce — No Imputation 
of corruption or misconduct.] — Where there is no 
imputation of corruption or misconduct against 
the arbitrators appointed under 1836 Act, a ct, of 
equity is boimd, by the spirit & letter of the Act, 
in no way to disturb an award made under it, in 
the case of withdrawing members, or to inquire 
into the validity of such award. 

Where the rules of a benefit building society 
authorised members to withdraw their shares, & 
provided that such members should be entitled 
to receive the net amount of their subscriptions 
paid with interest, & also a share of the profits, & 
a principal smn & interest only were awarded : — 
Held : the ct. would not calculate whether the 
amounts were correct according to the rules, or 
whether the principal sum included profits or not. 
— Armitage V. Walker (1865), 2 K. & J. 211 ; 26 
L. T. O. 8. 182 ; 20 J. P. 63 * 2 Jur. N. S. 13 ; 69 
E. R. 756. 


Anmdations : — Consd. Callaghan v. Dolwin (1809), L. H. 4 
C. P. 288 ; DavioH v. Second Chatham Permanent Benefit 
Bldg. Hoc., Mackenzie v. Everten &: West Derby I*eriTianent 
Benefit Bldg. -Hoc. (1889), 61 L. T. 680. Mentd. Walker v. 
General Mutnal Bldg. Soc. (1887), 36 Ch. D. 777. 

253 . Jurisdiction of Justices.] — ^A 

benefit building society was, in 1862, duly regis- 
tered under 1830 Act, as a benefit society, but in 
1855 the society bought freehold land, & allotted 
it among the members, such land being paid for 
partly by members* subscriptions, & partly by 
borrowed money. In 1856, L., one of the members, 
who agreed to take an allotment of land, & to pay 
as usual his subscriptions, ceased to pay his sub- 
scriptions, & the matter was afterwards referred to 
arbitrators, who made an award that L. owed £69 
to the society. Application having been made to a 
police magistrate to enforce payment : — Held : 
however irregular & incompetent it might have 
been in the society to purchase land & convert itself 
into a freehold land society, yet the society was 
not thereby dissolved, & all the magistrate had to 
do was to see whether the society was enrolled, 
Sc the award duly made according to the rules, 
leaving any member to take proceedings in equity 
if ho thought fit. — R. v, D’Eyncourt (1864), 4 
B. & 8. 820 ; 9 L. T. 712 ; 28 J. P. 116 ; 122 E. R. 
667 ; sub nom, Hughes v, D’Eyncourt, 3 New 
Rep. 420 ; 12 W. R. 408 ; sulj nom, Hughes v. 
Layton, 33 L. J. M. C. 89; 10 Jur. N. 8. 
613. 

254 , Bad In part — Whether severable.] — 

Wliere an award directed a sum to be paid for 
costs, which the arbitrator had no power to do, 
except by a rule made after the member had given 
notice to withdraw : — Held : that part of the award 
was bad, but, being separable, it did not vitiate the 
rest, — ^Armitage r. Walker (1866), 2 K. & J. 211 ; 
26 L. T. O. 8. 182 ; 20 J. P. 53 ; 2 Jur. N. 8. 13 ; 


69 E. R. 756. 

Annotations : — ^Mentd. Callaghan v. Dol^n (1869), L. R. 4 
C. P. 288 ; W^ker v. General Mutual Bldg. St>c. (188/), 
36 Ch. D. 777 ; Davies v. Second Chatham Permanent 
Benefit Bldg. Soc., Mackenzie r. Everton Sc West Derby 
PermaiiontBenofit Bldg. Soc. (1889), 61 L. T. 680. 


Sect. 8.— WHAT DISPUTES MUST BE REFERRED. 

Sub-sect. 1. — Incorvorateij Societies. 

See 1884 Act, s. 2. 
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Building Societies. 


Sect, 3. — What disputes must he referred : Sub -sects, 
3 & 2 ,] 

255. Diroute between society & advanced 
member — Relationship of mortgagor & mortgagee 
— ^Action for account against society.] — The rules 
of a building society established under 1874 Act, 
stated tliat disputes between the society & its 
members should be settled by oi'bn. A borrowing 
member of the society brought an action against 
the society for an account of what was due to it 
under his mtge., alleging that in order to complete 
a sale of the mortgaged property he had been 
compelled to pay the sum claimed by the society, 
without having time to investigate the accounts, 
of which he disputed the accuracy &. impeached 
various specific it.ems. On motion by defts, for a 
stay of pi’ocoedings : — Held : the dispute was one 
which must be settled by arbn. — W right v . 
Monarch Investment Building Society (1877), 

5 Oh. D, 726 ; 46 L. J. Oh. 649. 

Annotatiims : — Expld. Lord v. Mnlkom (1878). 47 L. .T. Ch. 
228. FoUd. Hack v. Loudon Provident Bldg:. 8oc. (1883). 
23 Oh. D. 103. ColUld. Municipal Bldg. 8oc. v. Kent (1884), 
9 App. Cafl. 260 ; Re Knight & Tabomacle Permanent 
Bldg. Soo„ 11891] 2 Q. B. 63 ; Norton v. Counties Conserva- 
tivo l*ermanont Benefit Bldg. Hoc., [1896] 1 Q. B. 246. 
Beld. Western Suburban & Notiing Hill Permanent 
Benefit Bldg. Soc. v. Martin (1880), 17 Q. B. D. 66. 

266. .] — By the rules of a build- 

ing society incorporated under 1874 Act, it was 
provided, pursuant to s. 16 (9), that a reference 
of every matt.er in dispute between the society 

6 any member of the society should be referred to 
the arbn. of the Registrar of Friendly Societies. 
Pltf., who was an advanced member of the society 

h^ executed a mtge. for securing his subscrip- 
tions & fines in respect of the advance, commenced 
an action against the society for an account in 
respect of the mtge. transaction : — Held : the 
jurisdiction of the ct. was ousted, & the society 
was entitled to have the dispute referred to arbn. — 
Hack v , London Provident Building Society 
( 1883), 23 Ch. D. 303 ; 62 L. J, Ch. 641 ; 48 L. T. 
247 ; 31 W. R. 392, C. A. 

Annotations : — Distd. French v. Municipal Permanent Bldg. 
Hoc. (1884), 53 L. J. Oh. 743. Conid. Municipal Bldg. Soc. 
V. Kent (1884), 9 App. Cos. 260. Folld. Walker r. General 
Mutual Bldg. Soc. (1887), 36 Ch. D. 777. Consd. Re 
Knight & Tabernacle Permanent Bldg. Soc., [1891] 2 
Q. B. 63 ; Norton v. C^ountlcs CJonservativo Permanent 
Benefit Bldg. Soc., [1896] 1 Q. B. 246. Refd. Western 
Suburban & Nolting Hill Permanent Benefit Bldg. Soc. v. 
MarUn (1886), 17 Q. B. 1). 66. Mentd. Re Whiting, 
Ormond v. De Launay, [1913] 2 Ch. 1. 

257. Action for money due under 

covenant In mortgage.] — When the rules of a 
benefit building society governed by 1874 Act 
provide for the settlement by arbn. of disputes 
between the society & any of its members, the 
High Ct. has no jurisdiction to entertain an action 
by the society against/ a member for money due to 
it under covenants in mtge. deeds executed by the 
member, as such, to the society, — M unicipal 


Permanent Investment Building Socihs^y v. 
Kent (1884), 9 App. Cas. 260 ; 63 L. ,T. Qp 200 ; 
61 L. T. 6 ; 48 J. P. 532 ; 32 W. R. 



Investment Bldg. Soc. v. Uichards (1888), 39 Ch. D. .'*^72 ; 
Re Knight & Tabernacle Permanent Bldg. Soc. (1891), Otfl 
L. T. 204 : Norton v, C/Ountios Conservative Permanent 
Benefit Bldg. Soc., [1895] 1 Q. B. 246. RM. Crosfield v. 
Manchester Sliip Canal Co., [1904] 2 CHi. 123. 

268. Action to set aside sale of mort- 

gaged property — Collusion & fraud.] — By the 

rules of a building society registered under 1874 
Act, it was provided that disputes between the 
society its members should bo settled by arbn. 
The society sold to a member the property com- 
prised in a mtge. executed to the society by other 
members : — Held : an action by ilie mtgor. 
members to set aside the sale upon the ground of 
collusion fraud was not a dispute liable to bo 
referred to arbn. within either the society’s rules 
or 1874 Act, s. 34. — French v. Municipal Perma- 
nent Building Society (1884), 63 L. J, Oh. 743 ; 
50 L. T. 667. 


259. 


Action for breach of covenant In 


mortgage — 1884 Act.] — A rule of a building society 
which provides tliat any dispute arising between 
the society & any member thereof shall be referred 
to arbn. is no bar to an action by the society in its 
capacity of mtgee. against one of its members in his 
capacity of mtgor. for breach of any covenant 
contained in the mtge. — W estern Suburban & 
Notting Hitx Permanent Benefit Building 
Society v, Martin (1886), 17 Q. B, D. 600 ; 55 
L. .1. Q. B. 382 ; 54 I.. T. 822 ; 61 J . P. 36 ; 34 
W. R. 630 ; 2 T. L. R. 672, C. A. 

Annotation : — Consd. Municipal l*ermanent Inveetmont 
Bldg. Soc. v. Richards (1888), 39 Ch. D. 372. 


260. Dispute between society & withdrawing 
member — Whether member giving notice liable to 
be treated as member — Construction of rule.] — By 

one of tlie rules of a benefit building society formed 
under 1874 Act, it was provided that a member 
might by notice in writing withdraw, & should bo 
entitled, “ provided there shall be sufficient funds 
available,” to receive within one month after the 
notice, or earlier if the board should think fit, the 
subscriptions he liad paid on his shares. Another 
rule provided that the board should have power to 
determine all matters of dispute between the 
society & any member or person claiming on 
account of any member, & that if the party should 
be dissatisfied with their decision, the matter 
should be referred to arbn. A member gave 
notice to withdraw. The society declined to pay 
his subscriptions at the end of the month, on the 
ground that they had not sufficient funds in hand ; 


PART X. SECT. 8, SUB-SECT. 1. 

265 1. Dispute between society db 
hoTTowing member — Relationship of 
mortgagor mortgagee — Eieetmeni 

against mortgagee.] — Rules of a building 
society provided for arbn. in oases 
of any dispute between it & a member. 
The society without arbn. brought 
ejectment against a borrowing member 
who was a mtgee. in default : — Held : 
to render the rule applicable In bar of 
the action, it must be shown that there 
was a disput.e between the society & 
deft. Q\td memlier. — Delanet v. Sand- 
hurst Benefit Building & Invest- 
ment Society (1879), 5 V. L. R. 189. — 
AUS. 

k. Dispute between society €§* 


matured memt>er — Whether liabU to he 
treated as member-— Ctynstruction of rule,] 
— A rule of a building society that “ any 
dispute between the society & a 
member or any person claiming 
through a member & the directors on 
any matter shall be referred to arbn.’* 
does not apply to the bolder of unpaid 
matured shares, whoso “ connection 
with the society " lias, under its 
rules, “ ceased & determined ** upon 
maturity of his shares. — S yme v. 
United Victoria I^rmanent Build- 
ing Society (1904), 29 V. L. II. 671, 
917.~~AUS. 

260 1. Dispute between society db with- 
drawing member — Whether liable to be 
treated as member — Construction of rule. 1 
— The rules of a building society pro- 


vided that **aiiy shareholder or any 
person claiming by or through any 
shareholder . . . feeling aggrieved by 
any decision of the directors or share- 
holders. of whatever nature such may 
he, shall appeal to a board of arbitra- 
tors ” : — Held : a member who hod 
given notice of withdrawal, but had 
not rooolved payment of tlie value of 
his shares, was still a shareholder in 
the sense of the rule above quoted ; Sc 
a plea by the society that the dispute 
belwoen it Sc the shareholder, as to 
whether he could be paid out In 
ordinary course, was one whioh fell 
under the clause of arbn. sustained. — 
Mitchell v. Caledonian 1*roperty 
Investment Building Society (1886), 
23 Bo. L. R. 651.-H5COT. 
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the member contended that they had : — Held : 
though the retired member might be in some sense 
a creditor, he was still so far a member as to be 
bound by the rules, & the dispute must be referred 
to arbn. — W alker v. General Mutual Building 
SociBTy,(iaS7), 36 Oh. D. 777 ; 67 L. T. 674 ; 62 
3. P. 278^' 3 T. L. B. 847, 0. A. 

Anno((ki*m8 : — Oonsd. Municipal Permanent Investment 
Bl^ 3oc. V. Richards (1888), 30 Cli. D. 372. Befd. 
levies V. Second Chatham l*ermanont Benefit Bldg:. Hoc., 
Mackenzie v. Everton & West Derby Permanent Benefit 
Bldg. Soc, (1889), 61 L. T. 680 ; Sibun v. Pearce (1890), 
44 CTi. D. 354. 

261. .] — Pltf. became a member 

of deft, society in 1883, & in March, 1887, gave a 
notice of withdrawal to the society. More than a 
month after the notice had been served the society 
was incorporated imder 1874 Act, certain altera- 
tions were made in the rules, & in July, 1887, a 
certificate of registration of the alteration of the 
rules was granted. The original rules of the 
society provided that the rules might be added to, 
repealed, or altered & amended. The rules of 
1887 provided that all disputes between the society 
& members should be settled by reference to arbn. : 
— Held: (1) pltf., although he had given notice 
of withdrawal, remained a member of the society, 
& the dispute between him & the society must bo 
referred to arbn. ; (2) where the rule referred to 
arbn. all disputes arising or tliat might arise 
regarding the construction of the rules, such a 
disputio as the above must be referred. — Davies v. 
Second Cfiatham Permanent Benefit Building 
Society, Mackenzie v. Everton & West Derby 
Permanent Benefit Building Society (1889), 
61 L. T. 680, D. C. 

Annotaiion : — Mentd. Pepe v. City & Suburban Permauent 
BUlg. Soc., ILS93] 2 Ch. 311. 

262. Dispute between society & officers — Mis- 
appropriation of money received to use of society.] — 

A biulding society brought an action against a 
former director to recov(u* money of the society 
improperly received & retained by him:-" Held: 
the cJoini was not made iigainst deft, in his capacity 
of member, but as being in a fiduciary i^osition, & 
having received money for which ho ought to 
account, and the question was not one wliich 
ought to be referred io arbn., the dispute not being 
between the society & a member in his capacity of 
member. — Municipal Permanent Investment 
Building Soctety v. Htctiards (1888), 39 Ch. D. 
372 ; 68 L. J. Ch. 8 ; 69 L. T. 883 ; 37 W. R. 181, 
C. A. 

Aniwtation : — Mentd. Winter r. Wilkinson, [1915] 1 Ch. 317. 


Sub-sect. 2, — Unincorporated Societies. 

263. Dispute between sooiety & shareholder — 
Claim for subscriptions & fines.] — A rule of a 
benefit building socicjty provided that a committee 
should determine all disputes which should arise 
respecting the construction of the rules of the 
society, or any of the clauses, mattei's, or things 
therein contained, & also of any additions, altera- 
tions, or amendments wliich should or might there- 
after arise between the trustees, ollicei's, & other 
members of the society : — Held : the trustees 
might, notwitlistauding, bring an action agidnst a 
member for the amount of his subscriptions & 
fines. — CJutbill v. Kingdom (1847), I Exch. 494 ; 
17 L.J. Ex. 177; 10 L. T. O. S. 114 ; 1.61 E.R. 210. 

AnmitcUion-8 Mon*i8oii v. Glovor (1849), 4 Exch. 

430 ; K,c p, Payne (1849), 5 Dow. & L. 079 ; Ezpld. 

Wrlglii V. Deeley (1860), 4 H. & C. 209. Befd. Fleming v. 

Self (1854), 3 Do G. M. & G. 997 ; R. v, TraiTord (1854), 

4 E. & B. 122 ; Miilkom v. Lord (1879), 4 App. Cas. 182. 

Mentd. Burbidgo v. Cotton (1851), 5 Do G. 6c Hm. 17 ; 

Fanner v. Smith (1850), 4 H. & N. 196 ; Grimes v. HarrlBou 

(1859), 26 Beav. 435. 

J. — ^VOL. VII. 


264. Action against administrator of 
deceased member.] — ^A building society’s rules 
provided for the settlement of dispute by arbn. 
After the death of a member of the society, certain 
fines & subscriptions became due, for which the 
trustees sued his administrator in the county ct. ; — 
Held : the administrator was a member of the 
society, & had been so treated by them, & a rule 
should be made absolute for a prohibition to the 
coimty ct. to restrain proceedings, that the dispute 
might be settled by arbn. under the rules. — E^ox 
V. feEPHERD (1860), 2 L. T. 361. 

265. Dispute between society & transferee of 
shares — Claim to be admitted to membership.] — 

By the rules of a benefit building society, con- 
stituted under Friendly Societies Act, 1829 (c. 66), 
and 1 836 Act, it was provided that disputes 
between the trustees & “ any one or more of the 
members of the society, or any person or persons 
claiming on account of any member or membei*s,** 
should bo referred to arbn. F., who had been the 
holder of shares in the society, transferred them to 
P., but defts., trustees of the society, refused to 
recognise P. as a member. P. sued to recover the 
value of the shares : — Held : as defts. denied that 
P. was a member, the question whether ho was 
entitled to tlie value of the shares could not bo 
referred to arbn. under the rules of the society, & 
the action was maintainable. — Prentice v. London 
(1875), L. R. 10 0. P. 679 ; 44 L. J. C. P. 353 ; 33 
L. T. 251 ; 39 J. P. 711. 

Annotations : — Folld. W^IIUb v, Wells, [1892] 2 Q. B. 225. 
Distd. Stone v. Liverpool Marine Soc. (1894). 10 R. 592, 
Folld. l*allJsoru. Dale, [1897] 1 Q. B. 257. Apld. Taylor 
V. National Amalgainated Apnrvd. Soc., [1914] 2 K. B. 
352. Befd. Lord v. Miilkern (1878), 38 L. T. 265 ; Winter 
17. Wilkinson, [1916] 1 Ch. 317. 

266. Dispute between society 6c advanced 
member — Relationship of mortgagor 6c mortgagee — 
Action for breach of covenants In mortgage.] — 

A iTilc of a building society, requiring disputes 
between the society & any member thereof to bo 
referred to arbn., applies only to matters in dispute 
between tlie society & any member, as member. 

A building society lent money to a member on 
mtge. of leasehold property, & the member cove- 
nanted to observe & fulfil the rules of the society, 
& also to pay the rent reserved by the lease. Tlie 
trustees of the society sued for breaches of both 
the covenants : — Held : as some part of pltfs.* 
claim was not a matter in dispute between the 
society & deft, as member, but only as mtgor., the 
society was not bound by its rule to refer to arbn. 
the subject-matter of the action. Qu, : whether, 
in such case, if pltfs. had declared only for the 
matter in dispute between the society & deft, as 
member, they would have been bound to refer. — 
Morrison Glover (1849), 4 Exch. 430 ; 19 
L. J. Ex. 20 ; 11 L. T. O. S. 204 ; 14 J. P. 84 ; 164 
E. R. 1281. 

Annotations : — Expld. Reevea v. White (1852), 17 Q. B. 995 ; 
11. V. Trafford (1854), 1 Jur. N. S. 252. FoUd. l*rontico v. 
Loudon (1875), L. R. 10 CJ. P. 679. Apld. Mulkcrn r. Lord 
(1870), 4 App. Cas. 1 82. Con8d. Hack v. London Providont 
Bldg. Soc. (i883), 23 Ch. D. 103. fopld. Municipal Bldg. 
Soc. 17. Kent (1884), 9 App. Cas. 260. Consd. Municipal 
Pcnnaiiont Investiiieiit Bldg. Soc. i7. Richards (1888), 39 
Ch. D. 372 ; Palllwjr v. Dale (1897). 60 L. J. Q. B. 236. 
BMd. Fleming v. Self U854), Kay, 518 ; Western Suburban 
& Netting Hill l^ennanent Benefit Bldg. Sue. t7. Mai’tln 
(1886), 17 Q. B. D. 66 ; Winter v. Wilkinson, 11915] 1 (^h. 
317. Mentd. llankJn v. Bennett (J852), 21 L. J. Ex. 326 ; 
Huckle V, Wilson (1877), 26 W. R. 98. 

267. .] — One of the rules of a 

bulling society provided that the board for the 
time being should determine all disputes which 
might arise concerning the affairs of the co. or 
respecting the constiTiction of the rules or any of 
the clauses or things therein contained, & also 

K K 
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BuiLDmo Societies. 


Sect 3. — Wha t disputes must h e referred. Sub-sect. 2,] 

of any bye-laws, additions, alterations Sc amend- 
ments, which should, or might, or might thereafter 
arise between the trustees, officers, or other share- 
holders of the CO. ; Sc that the decision of the board, 
if satisfactory, should be conclusive, but if not 
satisfactory, reference should be made to arbn. A 
shareholder had received an advance, Sc executed a 
mt>ge. deed, whereby he covenanted to pay the 
subscriptions Sc interest payable on his shares, 
according to the rules of the society. The society, 
brought an action on the covenant : — Held : that 
was not a dispute between the society Sc deft, as 
shareholder, but as mtgor.. Sc the case was not 
within the rule Sc the action was maintainable. — 
Farmer v. Giles (1860), 6 H. &N. 763 ; 30 L. J. Ex. 
66 ; 2 L. T. 387 ; 24 J. P. 663 ; 8 W. R. 649 ; 167 
B. B. 1381. 

Annotaiiona : — Diltd. Priestley v, Hop^wood (1864), 4 New 

Rep. 239. Oonsd. Municipal Bld^. Soc. v. Kent (1884), 9 

App. Cas. 260. 

268. Neglect of society to 

appoint arbitrators.] — A declaration, in covenant, 
set out an indenture of mtge. between the trustees 
of a benefit building society Sc deft., a member, by 
which, in consideration of £600, appropriated & 
paid to deft., in respect of his shares, deft, mort- 
gaged land to the trustees, for the use 6c benefit 
of the society. Sc covenanted to observe all the rules 
of the society, Sc to make all payments, in respect of 
his shares, which were required by the rules. 
Bi*eaches : (1 ) that deft, did not pay certain 

monthly instalments, according to r. 19 ; (2) that 
he did not pay the subscriptions upon his shares, 
according to r. 13 ; (3) that he did not pay certain 
fines incurred by lum, under rr. 13, 14, by non- 
payment of the instalments Sc subscriptions. 
IHcas : (1) that r. 33 provided that the directors 
should decide upon all disputes that might arise 
between the society Sc any member, respecting 
the construction of or any omission in the rules, 
or respecting any other matter relating to the 
society & such member, & that the decisions of the 
directoi«, if satisfactory to both parties, should be 
conclusive, but, if not satisfactory, such dispute 
should be referred to arbitrators j that the causes 
of action were matters in dispute between the 
society Sc deft, as a member, respecting matters 
relating to the society ; that arbitrators were duly 
appointed according to the rules, Sc continued to be 
arbitrators thenceforth, etc. ; & that deft, never 
had notice of or assented to any decision of the 
directors, Sc had always been ready Sc willing, as 
the directors Sc pltfs. well knew, to refer the matters 
to the arbitrators ; (2) that# r. 18 declared that, 
before any member should be allowed to receive 
the amount of the appropriation mentioned in the 
rule, he should deliver to the manager a statement 
in writing containing the nature & situation of the 
premises intended to be offered as security, &, if, 
after a survey. Sc report made to the directors, they 
were satisfied that the premises wei’e sufficient 
security, they should have the title examined Sc 
approved. Sc then £200 should be advanced by the 
association upon the member executing a mtge. to 
them of the property purchased by the appropria- 
tion, or other property ; that r. 1 9 provided that, 
if, after execution of a mtge., a member failed, for 
six montldy nights, to pay Sc observe all sub- 
scriptions, payments Sc regiilations, the directors 
should appoint a person to collect the rents Sc 
profits of the premises. Sc, if those were insufilcient, 
or if the member refused to allow or empower such 
collection, or, if required, himself to collect Sc pay, 
the directors were empowered to sell the property 
mortgaged, that the causes of action were in 


respect of subscriptions Sc other payments, due from 
deft, for more than six calendar months alter the 
execution by him, as a member, of the mtge. deed ; 
Sc that deft., after his execution of the deed, 
neglected for six monthly nights to pay Sc perform 
his subscriptions, payments Sc regidations ; that 
the mortgaged premises always had been & were 
sufficient security ; Sc that, if the directors had 
appointed a pei’son to collect the rents Sc pxofits, 
the proceeds would have sufficed to discharge all 
costs of collection. Sc reimburse to the association 
all the subscriptions Sc other payments ; & that 
deft, had always been ready & willing to allow Sc 
empower such collection, but that neither the 
directors nor the trustees had appointed any person 
to collect the rents Sc profits,- or required deft, to 
collect them liimself. Replication to plea 1, that 
the rules were duly certified, allowed Sc enrolled. Sc 
the first meeting of the society after such enrolment 
was held, before deft, became a member or executed 
the mtge. deed ; that, by accident, mistake Sc 
oversight on the part of the society Sc its offlcei’s 
Sc members, no arbitrators were elected or ap- 
pointed, according to r. 33, at such meeting or 
afterwards ; Sc that, when deft, became a menaber. 
Sc when the causes of action accrued. Sc at the 
commencement of the suit, there were no arbi- 
trators to whom any such matters as mentioned 
in the rule could be referred. Without this, that 
arbitrators were duly appointed, etc. : — Held : 
(1) the declaration showed a right of action in pltfs. 
as trustees, under Friendly Societies Act, 1829 
(c. 66), s. 21, Sc 1836 Act, s. 4 ; (2) plea 1 was good, 
inasmuch as the summary remedy provided for the 
settlement of disputes by arbn. was exclusive, and 
ousted the superior courts of jurisdiction ; (3) the 
travei’se, in the replication to plea 1 , of the allega- 
tion that arbitrators had been duly appointed, was 
a sufficient answer to such plea ; (4) the power to 
collect rents, or to sell, given to the directors by 
r. 19, did not prevent bringing an action on the 
express covenant to pay the subscriptions. — 
Beeves v. White (1852), 17 Q. B. 995 ; 21 
L. .T. Q. B. 169 ; 18 L. T. O. S. 271 ; 16 J. P. 118 ; 
16 Jur. 637 ; 117 E. B. 1562. 

Annotations: — Apld. Davies & Second C'hatham PenDanenl 
Benefit Bldir. Soc., Mackeinsic r. EvcHnn & West Derby 
Permanent Benefit Bldf?. Soc. (1889), HI L, T. 686. Rria. 
Callaghan v. Dolwln (1869), L. 11. 4 C, 1*. 288 ; Hncklo v. 
Wilson (1877), 2 C. P. D. 410. 

Failure to appoint arbitrators generally, eee 
cases in Hoct. 2, ante. 

269. Suit lor redemption of security.] 

— The provisions for arbn. of disputes between a 
friendly society & its members, in Friendly 
Societies Act, 1829 (c. 66), ss. 27, 28, incorporated 
into 1836 Act, do not apply to questions arising in a 
suit by a member against a building society for the 
redemption of a secuiity given by him for his 
future contributions on his receiving liis share in 
advance, because no means are provided for 
working out a decree for redemption, delivery of 
deeds, etc., Sc the jurisdiction of a ct. of equity is 
not ousted in such a case. — Fleming v. Self 
(1854), 3 De G. M. Sc G. 997 ; 3 Eq. Rep. 14 ; 24 
L. J. Oh. 29 ; 24 L. T. O. S. 101 ; 18 J. P. 772 ; 1 
Jur. N. S. 25 ; 3 W. B. 89 ; 43 E. R, 390, L. C. 

Annotation 6 : — Consd. Mulkeni v. Lord (1879), 4 App. Gas, 
182; Hack v. London Provident Bldg. Hoc. (1883), 23 
Gh. D. 103. Refd. a. V. Trafford (1854), 4 E. & B. 122 : 
Annitttge v. Walker (1855), 2 Jur. N. #S. 13 ; Municipal 
Bldg. Hoc. V. Kent (1884), 9 App. Cue. 260; Buckle r. 
Lordonny (1887), 66 L. .T. Ch. 437. Mentd. Archer v. 
HarriHon (1857), 7 De G. M. Sc O. 404 : Farmer v. Hmlth 
(1869), 4 H. & N. 196 ; Smith v, Pllkingtou (1869), 1 
De Q. F. & J. 120 ; Shofflold & South Yorkshire Permanent 
Bldg. Soc. V. Aizlewood (1889), 44 Ch. D. 412. 

270. .] — ^A member of a benefit 

building society, the rules of which contained one 
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for referring to arbn* any dispute between the 
society &> any member thereof, had, upon having 
the amount of his shares advanced to him, executed 
a mtge. of premises to the trustees, under the rules 
of the society, to secure payment of the sub- 
scriptions,^kiterest, ^ bonus payable by the rules 
of tlie 8o::ietv ^ respect of those shares. Subse- 
quently he claimed to redeem his mtge. for a less 
smn lihaii the ti*ustees, as mtgees., were willing to 
accept, upon their refusal to refer the dispute 
to arbn., obtained an order of two justices for the 
delivery to him of the mtge. deed : — Held : that 
was not a dispute which could be referred to 
arbn., &> a certiorari should be granted to remove 
the order of the justices for want of jurisdiction. 
— K. V. Trafpord (1864), 4 E. & B. 122; 24 
L. J. M. 0. 20 ; 24 L. T. O. S. 308 ; 19 J. P. 0 ; 
1 Jur. N. S. 262 ; 119 E. K. 47. 

Annotaiinna : — Consd. Mulkeru v. Lord (1879), 4 App. Cas. 

182 ; Municipal Bids:. Hoc. v. Kent (1884), 9 App. Cas. 

2(J0. Reid. pWnior v. Giles (I860), 5 H. & N. 753. 

271. ,] — Resp. was a member 

of a building society formed under 1830 Act, & 
not registered under 1874 Act. As such member 
he had mortgaged property to the society to a 
large amount. In a suit brought by him for a 
redemption of the property <te an account, deft, 
asked that the matter might be referred to arbn., 
in accordance with the rules of the society : — 
Held : Friendly Societies Act, 1829 (c. 66), s. 27, 
was not applicable to a dispute where the relation 
of mtgor. & mtgoe. existed.— Mu lkern v. Lord 
(1879), 4 App. Cas. 182; 48 L. J. Ch. 746 ; 40 
J.. T. 694 ; 43 .1. P. 492 ; 27 W. R. 510, H. L. ; 
affg, S. C. sxih nom. Lord r. Mulkrhn (1878), 47 
L. .1. Ch. 228, C. A. 

Annointiona : — Consd. Hack v. London Provident. Bldg. 

Hoc. (1883), 23 Ch. D. 103. Expld. & Distd. Municipal 

Bldg. Hoc. r. Kent (1884), 9 Ann. Gas. 260. Consd. 

Western Suburban & Netting Hill Permanent Benefit 

Bldg. Hoc. V. Martin (1886), 17 Q. B. I). 00. FoUd. 

Buckle V. Lordonny (1887), 50 L. J. Ch. 437. Refd. 

Municipal Permanent Investment Bldg. Hoc. r. Richards 

(1888), 58 L. J. Ch. 8; CJatt v. Wood, [1908] 2 K. B. 

458 ; Winter v. Wilkinson, [1915] 1 Ch. 317. 

272. .] — An advanced member 

of a benefit building society which was not incor- 
porated under 1874 Act, brought an action for 
redemption of his mtge., & for an account : — Held : 
pltf. was entitled to maintain the action, as it 
was not a case of dispute between the society & a 
member which could be referred to arbn. — Buckle 
17. Lordonny (1887), 56 L. J. Ch. 437 ; 50 L. T. 
273 ; 51 .1. P. 422 ; 35 W. R. 360 ; 3 T. L. R. 369. 

273. Dispute between society & withdrawing 

member — ^Respecting construction of rule — Injunc- 
tion to restrain mismanagement.^ — Where a 
shareholder of a benefit buildSng society had given 
notice that he should withdraw the sum advanced 
by him, as he was at liberty to do by the rules of 
the society, ho was not allowed to restrain by 
injunction the directors of the society from parting 
with the funds of the society in their hands, on 
the gi'ound of his having a primary lien upon the 
funds for a return of the subscriptions made by 
him, or of an apprehended mismanagement of 
those funds. — T rott v, IIugheh (1850), 16 

L. T. O. S. 260. 

Annotaiicna : — Consd. Thompson v. Planet Benefit Bl<lg. 

Soo. (1873), L. 11. 15 Eq. 333. Refd. Mullock v. Jcuklns 

(1851), 14 Beav. 628. 

274. Determinable by board of 

PART X. SECT. 8, SUB-SEOT. 2. 

1. DiaptUe b€twe4m atxdel^ d? wUh>‘ 
drawing member — Whether member 
giving notice liable to be treated aa 
member — Aa to amount payable ofi 
withdrawal.} — Held : a mombor of a 
building society, who had fully paid 
up his shares, &; was in terms of the 


management.] — Among the rules of a building 
society was one which provided, that any member 
who should be desirous of withdrawing from the 
society any share or shares, should be allowed to 
do so on pving two montlis’ notice in writing of 
his intention to the secretary, subject to certain 
deductions for expenses, provided that the deduc- 
tions should not extend to widows & children of 
deceased members, & who should always have a 
priority in cases of withdrawal. Another rule 
provided, that the board of management for the 
time being, or the major part of them, should 
determine all disputes which might arise respecting 
the construction of the rules, or of any of the 
clauses, matters, or things therein contmned, & 
also of any additions, alterations, or amendments 
which should or might thereafter arise between 
the board &; any member of the society, or persons 
claiming on account of a member, & in the event 
of their decision being unsatisfactory, then to be 
refeiTed to arbn. Pltf., a member of the societv, 
gave notice to the secretary, that he wished to 
withdraw the amount of his shares. Previously 
to his giving such notice, other members had also 
given similar notices, & as their notices expired, 
they were jiaid the sums of money due to them, 
in consequence of which there was not sufficient 
money at the society *s bankers to meet pltf.’s 
claim. Defts. alleged that they had the right to 
pay claims in the order in which they feu due, 
wWch pltf. disputed, & refused to refer the matter 
to arbn., but brought his action for the sum due 
to him : — Held : that was a matter arising between 
the board of management & a member of the 
society as such, & pltf. was bound to submit to 
arbn., & was precluded from bringing an action. 
—Wright v. Debley (1866), 4 H, & C. 209 ; 
30 .1. P. 631. 

Anriotatiima Huokle v. WllBon (1877), 2 C. P, D. 

410 ; Walker v. General Mutual Bldg. Hoc. (1887), 36 
Ch. IJ. 777. Refd. Johnson v. Altrincham Permanent 
Benefit Bldg. Hoe. (1883), 48 J. P. 24 ; Davies v. Second 
Chatham J’ermanent Benefit Bldg. Hoc., Mackenzie v. 
Kverton & West Derby Permanent Benefit Bldg. See. 
(1889), 61 L. T. 680. Montd. Slbun v. Pearce (1890), 44 
Ch. D. 354. 

275. Suit for amount of subscriptions due — 

Inquiry as to funds.] — A bill by a retiring member 
of a benefit building society gainst the trustees, 
to recover pltf.’s share was supported, & inquiries * 
A accounts were directed, as a rule to refer to 
arbn. did not oust the jurisdiction of the ct. in 
such a case. — Smith v, Lloyd (1869), 26 Beav. 
507 ; 53 E. K. 994. 

Annotation: — ^N.F. Thompson v. Planet Benefit Bldg. See. 
(1873), L. K. 15 Eq. 333. 

276 .] — Pltf. & his wife, 

members of a building society of which defts. 
were trustees, gave notice of withdrawal & sued 
defts. for the amount of their subscription, an 
account & injunction : — Held : an inquiry should 
be directed as to whether defts. had funds, not- 
withstanding an objection that the arbn. rule 
ousted the jurisdiction of the ct. — Doubleday v. 
Hosking (1869), li. R. 16 Eq. 344, n. 

Annotation: — Expid. & N.F. Tliompson v. Planet Benefit 
Bldg. Hoc. (1873), L. R. 15 Eq. 333. 

277. Matters of internal dispute.] — 

It is contrary to the lan^age of Friendly Societies 
Act, 1829 (c. 56), &; against the policy of the law, 
that internal disputes between the members or 

as to the amount which he was entitled 
receive fell to l>e determined by 
€irbn. under a rule, by which disputes 
between shareholders Sc the direotors 
w^ere to be so determined. — ^M itchbll 
V. Caledonian Property Investment 
Building Sooibty (1886), 23 So. L. R. 
651 ; 13 R. (Ct. of Sess.) 918.~H5GOT. 

K K 2 


rules entitled to withdraw after due 
notice Sc to receive the amount of his 
shares standing at bis credit, did not 
cease to be a shareholder, after having 
given notice, on the expiration of the 
period of notice, but continued to be a 
shareholder till he should be paid out. Sc 
a dispute between him Sc the society 
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Sect 3 . — Whaf disj^^ must be referred. Sub -sect 2. 

office holders of a building society & the society 
should be the subject of actions at law &> suite 
in equity. 

A bill, filed by a member of a building society, 
who wished to withdraw his shares, against the 
society, their trustees & directors, to have principal 
& interest paid him, stated that the rules were duly 
certiJded, & were, “ so far as material,” as followed. 
It then set out certain rules, numbered 12, 13, k 
14, but no rule as to referring disputes to arbn. 
It set out a letter containing an offer by the 
directors to refer all matters in dispute between 
pltf. & them to arbn. “ imder the rules,” & stated 
that defte. sometimes alleged that the dispute 
ought to be referred to arbn., but that pJtf. charged 
that, having regard to the relief thereinafter 
prayed, he was not bound to refer the dispute to 
arbn., & prayed {inter alia) that it might be 
declared that pltf. was entitled to the benefit of 
rr. 12, 13, of the society : — Held : the ct. was able 
to take judicial notice of the rule of the society 
for referring disputes to arbn., though it was not 
set out in the bill. 

Where pltf. alleged misconduct against the 
directors of a building society in extending the 
business of the society to that of a bank of deposit, 
but did not state when the extension was made, 
^ prayed no relief on the gi'ound of the alleged 
misconduct, the ct., on demurrer, treated the 
allegation as immaterial. 

A bill by a holder of shares in a building society 
against the society & their directors alleged mis- | 
conduct against the directors in respect of acts 
which, for anything that appeared, might have 
been authorised by the rules of the society as 
stated by the bill, & prayed that pltf. was not 
bound by certain now rules that had been passed, 

&: prayed the benefit of certain of the original 
rules, & for relief against the directoi's pei*sonally ; j 
— Held ; that was a dispute for the decision of 
which arbitrators were the proper authority, & 
demurrers by the society & by the directors must 
be allowed. — Thompson v. Pi^net Benefit 
Building Society (1873), L. R. 15 Eq. 333 ; 42 
L. J. Ch. 364 ; 28 L. T. 646 ; 21 W. li. 474. 

Annotations : — Befd. Hiickle v. Wilwoii (1877), 2 C. P. D. 

410 ; Jolmsou v. Altrinchuiu I*erniaiicnt Benefit Bldg. 

Soc. (188a), 49 L. T. 668. 

278. Effect of notice of withdrawal.] 

— Dofts. were trustees of a benefit building society 
enrolled pursuant to 1836 Act, & the statement of 
claim alleged that pltf. became a member of the 


Part XL- 

Sec Friendly Societies Act, 1829 (c. 56), ss. 14, 33 ; 
1836 Act, s. 4 ; 1874 Act, ss. 16 (8), 24, 40 ; 
1894 Act, ss. 2, 11, 21, 25 (1). 

281. Audited accounts — Whether conclusive — 
Right of members to impeach for fraud.] — One of 
the rules of a building society provided for an 
amiual audit of accounte, & that after the auditing 
& signing of the accounts the treasurer should not 
be answerable for mistakes, omissions, or errors 
afterwards proved in the accounts. In an action 
by members against the treasurer for accounts : 
— Held : though the audited accounts mu8t» be 
received as prinid fade evidence, the lode afforded 
no protection against the right of the membei*s 


SOCIETIBS. 

society, was the holder of first-class shares, & 
during his membership paid his subscriptions, 
that by a rule of the society any member holding 
first-class shares desiring to withdraw from the 
society, should, after giving three months’ notice, 
receive back the whole amount paid by him for 
subscriptions, that pltf. gave the requisite notice 
of withdraw^, & there then became due to him 
from the society £35 8^9. 6d., which pltf. was 
entitled to be paid according to the rule : — Held : 
the statement of claim was bad, for it alleged a 
dispute between a building society & a member 
thereof, & a rule must be assumed to exist referring 
disputes of that kind to arbn. or justices, & the 
mere notice of withdrawal given & assented to 
would not prevent the application of the rule. — 
Buckle v. Wilson (1877), 2 0. P. D. 410 ; 26 
W. R. 98. 

Annotations: — Refd. Johnson v. Altrincham Pennauont 

Benefit Bld^. 8oc. (1883), 49 L. T. 668. Mentd. Davies 

V, Second Chatham l^ennanont Bcticflt Bld^. Hoc., Mac- 
kenzie V. Evorton & West Derby l*ormanout Benefit 

Bldg. Hoc. (1889), 61 L. T. 680. 

279, .] — A statement of claim 

alleged that pltf. was an unadvanced member of 
deft, society, wliich was certified & enrolled 
pursuant to 1836 Act, & up to July 10, 1882, 
subscribed money to the society in respect of 
three paid up shares amounting to £227 10s. 
which, according to the rules of the society, were 
of the value of £303 4.9. 4d., that pltf. gave notice 
to withdraw, & defts. refused to repay the 
£303 is. id. : Held : the statement of claim was 
bad, for it disclosed a dispute between a building 
society & a member, &i it must be assumed that a 
rule existed referring such a dispute to arbn. 
— Johnson v. Altuincham Permanent Benefit 
Building Society (1883), 49 L. T. 568 } 48 

J. P. 24, D. C. 

280. Dispute between society & officer — ^Restitu- 
tion of misappropriated property.] — The com- 
mittee of a benefit building society authorised the 
vice-president to purchase a real estate for the 
society, /fc furnished him with part of the funds. 
He i)urehased, but appropriated the estate to 
himself: — Held: (1) the trustees, in whom the 
funds & property ought to be vested, were entitled 
to sue on behalf, etc., to compel a restitution of 
the estate ; (2) the jurisdiction was not ousted, 
by a rule of the society for referring disputes to 
arbn. — ^Mullock v, Jenkins (1851), 14 Beav. 
628 ; 21 L. J. Ch. 05 ; 18 L. T. O. S. 203 ; 51 
E. R. 426. 

Anradations : — Refd. IIupbcH t*. Layton (1864), 10 Jnr. N. H. 

613; Laiiiar v. Keod (1869), 39 L. J. Ch. 3, n. Mentd. 

Grimes v. Hurmuii (1869), 26 Beav. 436. 


Accounts. 

to impeach the accounts on the ground of fraud. 
— Holgait: V. Shutt (1884), 27 Oh. D. Ill ; 63 
L. J. Oh. 774; 51 L. T. 433; 32 W. R. 773, 
0. A. ; sufisequeni proceedings^ 28 Ch. B. Ill, 0. A. 

282. Auditor not appointed in 

accordance with Act & rules.] — The rules of a 
building society provided tliat the books should 
be audited every twelve months by auditors 
appointed by the society, but contained no provision 
as to the apiiointment of auditors. Friendly 
Societies Act, 1829 (c. 56), s. 33, provided that the 
accounts of such societies should be audited by 
two or more membei's of the society appointed for 
that purpose. In an action by members of the 
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society against the secretary, an order was made 
for an account of all money & property come to 
the hands of deft. In taking such account deft, 
claimed to J'^eat as settled accounts, accounts 
which had .heon audited by one person only, who 
had alw|Lys acted as auditor of the society, but 
who was not a member. The ct. having dismissed 
a jwimmons asking that the accounts might be 
^feregarded as not being audited in accordance 
with the rules : — Held : the accounts had not 
been properly audited, & the order must bo dis- 
charged, without prejudice to the right of deft, 
to show that the accounts ought to be treated as 
settled accounts on any ground other than that 
they had been audited in accordance with the 
Act & rules. — IIolgatb v, 8hutt (1884), 28 
Oh. I). Ill ; 54 J.. .1. Oh. 436 ; 51 L. T. 673 ; 
49 J. P. 228, C. A. 

283. Annual statutory accounts — Inclusion of 
leaseholds of which society in possession as mort- 
gagees — Acknowledgment of mortgagor’s title.] — 

A mtge. by a member of a building society to the 
society provided that, if the mtgor. paid all the 
instalments according to the rules of the society, 
the society would “ at any time thereafter, upon 
the request of the mtgor.,” endoi'se the mtge. 
deed with a receipt, & that it should thereupon 
be vacated. It also provided that, upon default 
in payment of any of the instalments, the balance 
of the advance unpaid should immediately become 
due, & that the society might thereupon enter 
into possession. The mtgor. being in default, the 
society entered into possession & received the 
rents for a period of over twelve year’s. Within 
the period of twelve years before action brought, 
the mtge. & the amount outstanding had been 
included, under the heading of mtges., in balance- 
sheets of the society signed by the auditors & 
delivered to the committee : — Held : the title of 
the mtgor. was barred under Real Property 
liimitation Act, 1874 (c. 57), s. 7, & the committee 
wer<» not ilie mtgor. ’a agents to receive acknowledg- 
ments of his title contained in the balance-sheets. 
— AVjuson V. Walton & Kirkdale Permanent 
R iJif.DTNG Society (1003), 10 T. L. R. 408. 


Annotation : — ^Rtld. Re Metropolis & Comities Permanent 

Investment Bldg. Soo., Gatlleld’s Cose, [1911] 1 Ch. 698. 

234. .] — A member of a 

building society mortgaged leaseholds to the 
society to secure an advance of i^400 on her shares 
repayable with interest by monthly instalments 
extending over ten years. The rules of the society 
provided that when the claims of the society upon 
any mortgaged property had been satisfied the 
statutory receipt should be indorsed upon the 
mtge. at the expense of the mtgor. The deed 
conveyed the property to the society upon trust 
to permit the mtgor. to receive the rents until 
default in payment of any instalment, &, upon 
default, to enter into possession of the rents & 
to apply same in payment of all sums due from 
the mtgor. &; to pay the balance, if any, tio the 
mtgor. ; the deed also contained a trust for sale, 
^n 1887 the mtgor. made default & the society 
went into possession & managed the property, 
treating it in their books as a mtge. transaction, 
& by 1902 all sums payable under the deed wore 
satisfied. After 1902 the society entered the rents 
to a suspense account in their ledger until 1910, 
when the society was ordered to be wound up ; 
the same year the lease of the property expired. 
In the winding up the mtgor. claimed the emplus 
rents standing to the credit of the suspense account, 
on the gi’ound that the society were trustees 
thereof for her & that Stat. Limitations did not 
apply: — Held: (1) the deed, though in form of 
trust, was in substance a mtge., & Stat. Limitations 
commenced to run when the society took posses- 
sion in 1887, & the claim of the mtgor. was barred ; 
(2) the annual statutory accounts which the 
society published pursuant to 1874 Act, s. 40, & 
in which the leaseholds were included in the 
propei’ties of which the society were in possession 
as mtgees., were not acknowledgments of the 
mtgor. ’s title within Real Pi’operty Jvimitation 
Act, 1874 (c, 57), s. 7. so as to preclude the opera- 
tion of that sect . — Re Metropolis & Counties 
Permanent Investment Building Society, Gat- 
pield’s Cask, [1911] 1 Ch. 698 ; 80 L. J. Ch. 387 ; 
104 L. T. 383. 


Part XII. — Amalgamation and Transfer. 


1 874 Act, s. 33 ; 1 877 Act, s. 5; 1894 Act, s. 19. 

235. Unincorporated society — Amalgamation 
Illegal — ^Transfer of assets & liabilities to new 
society — Recovery of money lent to old society.] — 

A benefit building society wit.h £100 shares was, 
by one of its rules, authorised to boiTow money 
for the punioscs of the society, & in 1853 A. 
advanced £300 to the society upon a promissory 
note. In 1 861 it was desired to reduce the shares 
from £100 to £10, & by way of effecting that 
object a new society was formed, which purported 
to take over the assets & liabilities of the society. 


The interest on the £300 was regularly paid, first 
by the old, & afterwards by the now, society. 
The new society having been ordered to b(‘ wound 
up, A. claimed to be paid t»be £300 out* of the 
assets: — Held: (1) for one society to take over 
the mass of assets & liabilities of another society 
was ulira vire^ ; (2) it being illegal for the new 
society to undertake a liability to A. for the £300, 
acquiescence could not validate the transaction. — 
Be Liverpool & District Permanent Benefit 
Building Society, McConnan’s Claim (1871), 
16 Sol. .Jo. 177. 


PART Xll. 

m. Banking company building 
society — Administration of asstds as one 
fund .] — The directors & shareholders 
of a bulldinfiT society which had been 
HuocoHHfully carried on determined to 
form a banking oo. which was to absorb 
the business of the society. The 
society purported to sell all its assets 
to the bankbig oo. & the co. took over 
ail the liabiUtios of the society, 8c 
thenceforward for many years the co. 
carried on its business in tlie old build- 
ings of the society, having the same 


directors, & its manager being the 
secretary of the society. The oo. 
advanced money to the society In Its 
business. No contract was over 
executed, nor wcxro tlie assets of the 
society actually transferred to the co. 
The society had no power thus to sell 
its business, though it was within the 
powers of the oo. to make the purchase. 
The society wont into liquidation, & 
the CO. also went into liquidation, & 
the question was raised as to the right 
of the oo. to prove upon the assols of 
t he society in respect of the advances 
m^e to it : — Held : that inasmuch as 


the alTairs of the two institutions had 
become so Inextricably mixed up under 
the so-called amalgamation or sole of 
the assets of tlie society to the oo., the 
ct. sliould order the asnots of both 
institutions to be administered in the 
winding-up os if they formed one 
Institution only.— M ktkopolitan 

I^KRMANKNT BUILDINO & InVKSTM-RNT 

Hooibty (1900), 20 V. L. R. 625. — 

AUS. 

n. BuiUling society reconstmuiing 
Companies Acts—Rights of short'' 
iMlders .] — A building society sold all its 
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Building Societiks. 


Part XIII. — Dissolution. 


See 9 getiverally^ Companies. 


Sect. 1. -^INCORPORATED SOCIETIES. 

Sub-sect. 1. — Dissolution by Instrument. 

See 1874 Act, s. 32 (3) ; 1894 Act, ss. 9-11. 

286. General efiteot of Instrument.] — An in- 
strument of dissolution under 1874 Act, s. 32, is 
not equivalent in its operation to a winding-up 
order made by the ct. — Kemp v, Wright, [1895] 
1 Oh. 121 ; 04 L. J. Oh. 69 ; 71 L. T. 050 ; 59 
J. P. 133 ; 43 W. R. 213 ; 39 Sol. Jo. 43 ; 7 R. 
031, 0. A. 

AnrwXaticm : — Mentd. Botton v. City 8c Suburban Pormaneiit 

Bldg. Soo.. L1895] 2 Ch. 441. 

287. Signature to instrument — Who may sign 
— Infant.] — An infant member of a bmlding 
society can consent to dissolution of the society. 
— Dennison v. Jeeps, [1896] 1 Ch. 611 ; 65 
L. J. Ch. 436 ; 74 D. T. 270 ; 44 W. K. 476 ; 
12 T. L. R. 261 ; 40 Sol. Jo. 336. 

Annotation : — Reid. Rudd v. James (1896), 74 L. T. 714. 

288. Agent.] — A building society 

incorporated under 1874 Act purported to be dis- 
solved by an instrument of dissolution, to which 
one member’s signature had been affixed by an 
agent : — Held : signature by an agent duly 
authorised was good. — Dennison v, Jeffs, [1896] 
1 Oh. 011 ; 65 L. ,T. Oh. 435 ; 74 I.. T. 270 ; 44 
W. R. 476 ; 12 T. L. R. 251. 

Annotation Rudd u. James (1896), 74 L. T. 714. 

289. Unpaid withdrawing member.] 

— The rules of a benefit building society provided 
that a member who had given notice of withdrawal 
should cease to take part in the aflairs of the 
society : — Held : members who had given notice 
of withdrawal, but had not received their money, 
were still members of the society, & were to be 
taken into account in ascertaining the statutory 
majority of members required by 1874 Act, s. 32, 
to sign an instrument of dissolution. — Sihun v. 
Pearce (1890), 44 Oh. D. .354; 63 L. T. 123; 
38 W. R. 658 ; 6 T. L. R. 262, 0. A. 

Annotation : — Rdld. Pope v. City & Suburban I’ermancnt 

Bldg. Soc., 11893) 2 Ch. 311. 

290. Who must sign — All Joint holders of 

share.] — For the purpose of consenting to dissolu- 
tion of a building society joint holders of a share 
are to be considered one member, & must all sign 
the instrument of dissolution. — Dennison v» 
.Tepps, [1896] 1 Oh. 611 ; 65 L. J. Ch. 4,35 ; 74 
L. T. 270 ; 44 W. R. 476 ; 12 T. L. R. 251 ; 40 
Sol. Jo. 336. 

Annotation : — ^Mentd. Rudd v. James (1896), 74 L. T. 714. 

291. Sufficiency of signature — Shares held 

both Jointly & severally.] — A member of a building 
society who holds shares both jointly & severally 
need not sign the instrument of dissolution in 
more than one place to testify consent in respect 
of all his shares. — Dennison v, Jeffs, [1896] 1 
Oh. 611 ; 65 L. J. Oh. 436 ; 74 L. T. 270 ; 44 
W. R. 476 ; 12 T. L. R. 251 ; 40 Sol. Jo. 335. 

Anruftation : — Mentd. Ruddfti. James (1896), 74 L. T. 714. 

assets to a new oo. under Ooa. Act, 1874, & 
shares in the new oo. were to be issued 
to the shareholdors in the old co. in 
place of the old shares as part of the 
consideration : — : a shareholder 
in the oldrco. who had not dissented 
from the ^scheme within the period 
provlded^by s. 212, nor taken up his 
shares in the new oo., was not entitled 
to maintain a suit against the directors 
of the old oo. to make good their 


292. Necessity for signature of both 

duplicates.] — The signature of a member of a 
building society to one only of the two d’^plicate 
instruments of dissolution is inoperative. — Denni- 
son V. Jeffs, [1896] 1 Oh. 611 ; 66 L. J. Oh. 435 : 
74 L. T. 270 ; 44 W. R. 476 ; 12 T. L. R. 251 ; 
40 Sol. Jo. 335. 

Annotation : — ^Mentd. Rudd v. James (1896), 74 L. T. 714. 

298. Priority in repayment — Of withdrawing 
members over other members — ^Expiry of notice 
of withdrawal before date of dissolution.] — ^A 

building society having suffered loss, passed a 
resolution in July, 1889, to reduce the amount 
of its shares from £12 to £10. The rules at that 
date entitled any unadvanced member to with- 
draw liis payments on account of shares by giving 
one month’s notice, such withdrawing members to 
be paid in rotation, but not more than one with- 
drawing member was entitled to be paid at any 
one monthly meeting. In Feb., 1890, altei*ed 
rules wei*e adopted entitling members to withdraw 
amounts standing to their credit by giving one 
month’s written notice, the amount due in respect 
of shares to be five-sixths of the net amount paid 
on them. In 1892 an instrument of dissolution, 
under 1874 Act, s. 32, was executed & registered. 
Some members had given notice of witlidrawal 
before the losses were known, others before the 
reduction of the slxaros, others after the reduction. 
One member had not assented to the reduction. 
Other members had not given notice of with- 
drawal : — Held : all the members wei‘e bound by 
the reduction, & the rule as to priority of pa>^ent 
applied to all who had given a month’s notice of 
withdrawal which had matured before the date of 
the instrument of dissolution. — -Barnard v. Tom- 
son, [1894] 1 Ch. 374; 63 L. J. Ch. 488; 70 
L. T. 306 ; 8 R. 585. 

Annfdations : — CoDfd. He Ambition Investment Bldg. Soc,, 

[1896) 1 Ch. 89. Mentd. Sixth West Kent- Mutiuu Bldg. 

Soc. V. Hills, [1899) 2 Ch. 60. 

294. .] — In a building society 

incorporated in 1880 under 1874 Act, notice was 
given on June 26, 1895, for a meeting on July 10, 
to consider the question of dissolution. On Aug. 8, 
at the adjourned meeting, a resolution was carried 
for voluntarily winding up. On Nov. 1 the deed 
of dissolution was registered. The notices of 
withdrawal given by ditt’eront members under the 
rules of the society had matured before the four 
above-mentioned dates respectively : — Held : the 
members who gave notice of withdrawal prior to 
the date of the resolution for winding up were 
entitled to the surplus assets in priority to the 
other members. — lie Counties Conservative 
Permanent Benefit Building Society, Davis 
V. Norton, [1900] 2 Ch. 819 ; 69 L. J. Cli. 798 ; 
49 W. R. 71 ; 44 Sol. Jo. 699. 

296. According to priority of notices.] 

— ^Upon the construction of one of the rules : — 
Held : notices of withdrawal, which by that rule 
became effective on or before a certain date, were 
entitled to payment in priority to notices received 


breaches of trast. His only remedy 
was to petition the ct. to make an 
order cjornpulsorily winding up the 
old 00 . — OiLMOUR V, Newcastle 
Permanent Investment 8c Building 
Society (1807), 18 N. S. W. Eq. 84.— 
AUS. 

PART XIII. SECT. 1, SUB-SEOT. 1. 

288 i. SigmAnire to instrument — Who 
may sign — Agent.] — Held: (1) the 


word “ signatures in 1874 Act, s. 32 
(3), means signatures of the members 
themselves ; (2) signatures adhibited 
by the mandatories of members cannot 
be reckoned In calculating whether the 
instrument was signed by the recmlslto 
number of members. — Second Edin- 
burgh 8c Leith 493rd Starr-Bowkbtt 
Building Society e. Aitkkn (1892), 
19 R. (Ct. of Bess.) 603 ; 20 Sc. L. R. 
466.— SOOT. 



Part XIII. — ^Dissolution. 


603 


after that date, there being nothing to negative 
the presumption that charges took effect in order 
of date. — ^B ottbn v. Otty & Suburban Perma- 
NKNT Benefit Building Society (1896), 72 
L. T. 87 r-39 Sol. Jo. 218 ; affd, 72 L. T. 375, O. A. 

296. Variation of rights by Instru- 

ment*]— It is competent for the members of a 
building society by an instrument of dissolution 
dnder 1874 Act, s. 32, to vary the rights of members 
under the rules, by a provision in the instrument 
that members who have given notice of withdrawal 
shall have no preference or priority over members 
who have not ^ven such notice. — Kemp v. Wbtght, 
[1894] 2 Ch. 402 ; 64 L. J. Ch. 69 ; 71 L. T. 660 ; 
68 J. P. 688 ; 43 W. R. 213 ; 1 Mans. 308 ; revad. 
on another point, [1896] 1 Ch. 121, C. A. 

Annotaiion H/Onsd. Botten v. City & Suburban Permanent 

Bldg. Soc., 11895] 2 Ch. 441. 

297. Necessity for special 

meeting.] — It is not competent for the members of 
a building society by an instrument of dissolution 
executed under 1874 Act to vary the rights of 
members under the rules of the society by a pro- 
vision taking away the priority of withdrawing 
members over those who have given no notice of 
withdrawal, unless the variation has been specially 
sanctioned at a special meeting held under s. 18, 
of which notice has been given under the rules of 
the society. — Botten v. City & Suburban 
Permanent Building Society, [1895] 2 Ch. 
441 ; 64 L. J. Ch. 609 ; 72 L. T. 722 ; 44 W. K. 
12 ; 11 T. L. R. 418 ; 39 Sol. Jo. 504 ; 13 R. 591. 
Annoiaiian : - Refd. Allen t). Gold Beefs of AVeHt Africa, 

Same V. Hame, 11900] 1 Ch. 656. 

298. Of executor of deceased member — 

Over withdrawing members.] — In a building 
society incorporated in 1880 under 1874 Act, 
notice was given on June 26, 1895, for a meeting 
on J uly 1 0, to consider the question of dissolution. 
On Aug. 8, at the adjourned meeting, a resolution 
was carried for voluntarily winding-up. On Nov. 1 
the deed of dissolution was registered. One mem- 
ber had died before .Tune 26 without giving notice 
of withdrawal : — Held : the deceased member 
too^ precedence of all persons who had given 
notice of withdrawal, & his exors. took priority 
accordingly . — Rc (Bounties Conner vative Perma- 
nent Benefit Building Society, Davis v, 
Norton, [1900] 2 Ch. 819; 69 D. J." Ch. 798 ; 
49 W. R. 71 ; 44 Sol. Jo. 699. 

299. Effect on advanced member — Covenant to 
pay by Instalments — Whether liable to pay balance 
forthwith — 1894 Act, s. 10.] — Upon an instru- 
ment of dissolution taking effect, advanced 
members who have covenanted in accordance 
with the rules Id pay up their advances by instal- 
ments cannot be compelled to pay up forthwith 
the balances due from them on their securities. 

The above sect, applies to a society, the dissolu- 
tion of which was begun before but wa^s not com- 
pleted at the time when that sect, came into 
operation. — Kemp v, Wright, [1895] 1 Ch. 121 ; 
64 L. J. Ch. 69 ; 71 L. T. 650 ; 69 J. P. 133 ; 43 
W. R. 213 ; 39 Sol. Jo. 43 ; 7 R. 631, C. A. 
AnnotaHon : — Coiud. Botten v. City & Suburban Pennanent 

Bldg. Soc., [1896] 2 Ch. 441. 

300. Liability of trustees of dissolution — ^De- 


faulting trustee— Inactive co-trustee — ^Liability for 
costs of action.] — ^A person accepting the trustee- 
ship of a deed of dissolution of a bimding society, 
who trusts entirely to his co-trustee without 
inquiry, so that money is lost, does not act 
“ honestly & reasonably ” in accordance with 
Judicial Trustee Act, 1896 (c. 35), s. 3 (1), so as 
to excuse him from liis breach of trust ; he is 
entitled as trustee to his costs, charges, & expenses 
properly incurred by him, but may be ordered to 
pay the costs of an action brought to recover the 
money lost by liis co-trustee. 

The trustee of a deed of dissolution of a building 
society was ordered to pay pltf.’s costs of an 
action for an accoimt, where, through his negligence 
& complete reliance on his co-trustee, who had 
absconded, defalcation to the extent of some £400 
had taken place, which the trustee had himself 
made good . — Be Second East Dulwich 746th 
Starr-Bowkett Building Society (1899), 68 
L. J. Ch. 196 ; 79 L. T. 726 ; 47 W. R. 408 ; 43 
Sol. .To. 200. 


Sub-sect. 2. — Winding-up under Companies 

Acts. 

See 1874 Act, ss. 14, 32 (4) ; 1894 Act, ss. 8, 10. 

301. “ Wlndlng-up — Meaning — 1874 Act, 

s. 32 (4).] — In the above sub-sect, the term 
“ winding up ’’ means winding-up imder Cos. 
Acts, 1862 (c. 89) & 1867 (c. 131). — Re Sunder- 
land 32nd Universai-. Building Society (1888), 
21 Q. B. D. 349 ; 37 W. R. 96, D. C. 

Annotaiion :■ — Reid. Re Portsea Island Bldg. Hoc,, [18931 3 
Ch. 205. 

302. Against whom order may be made — 
Society whose rei^st^ has been cancelled — 1894 
Act, s. 6.1 — ^A winding-up order may be made 
against a building society whose registry has been 
cancelled under the above sect. — Re Grosvenor 
House Property Acquisition & Investment 
Building Society (1902), 71 L. J. Ch. 748 ; 60 
W. R. 630. 

303. In county court — ^Power of Judge to state 
special case — Companies (Wlndlng-up) Act, 1890 

(c. 63), s. 8 (3).] — The above Act applies to the 
winding up in county cts. of building societies 
registered under 1874 Act, & the county ct. judge 
has power to state the facts in tlie form of a special 
case for the opinion of the High Ct. under 1890 
Act, 8. 3 (3). — Re Portsea Island Building 
Society, [1893] 3 Ch. 206; 62 L. J. Ch. 845; 
69 L. T. 138 ; 41 W. R. 587 ; 9 T. D. R. 529 ; 
37 Sol. Jo. 682 : 3 R. 646. 

Annotaiion : — Menid. Re Femdale Industrial Co-op. Soc,, 
[1894] 1 Q. B. 828. 

304. Stay of proceedings — Refusal to allow 

foreclosure action to proceed — Appeal from county 
court.] — The winding-up provisions of Cos. Acts, 
1862 (c. 89) & 1867 (c. 131), are applicable to 
societies registered under 1874 Act. 

Defts. were an incorporated society established 
under 1874 Act. The directors, being empowered 
by the rules of the society to borrow money, 
accepted a loan from pltf., giving asi security a 
bond, by which it was declared that all the funds. 


PART Xin. sect. 1, SUB-SECT. 2. 

o. In Recorder*a Court — Power of 
recorder to mimmon wUneaaea — Uow- 
wniea (ConaoHdaHon) Act, 1908, aa. 174, 
215.] — ^An order was made by the 
recorder of L., under 1874 Act, s. 32 (4), 
to wind up under the supervision of his 
ct. a buUoing society : upon an appU- 
cation of the liquidators, summonses 
were issued to directors to appear 
before the recorder for examination 


in relation to prooeedings against them 
for misfeasanoe or broach of trust in 
the management of the affairs of the 
Booioty. Upon motion of tlie directors 
so summoned to make absolute a 
conditional order for the issue of a 
writ of prohibition to prohibit such 
examination by the recorder :—Held : 
under Cos. (Consolidation) Act, 1908, 
ss. 174, 215, the recorder had juris- 
diction to sujninoi) before him for 


examination Sc to examine offloors of a 
society being wound up before him, 
with a view to his determining whether 
there was suoh a primd facie case 
against them of mlsioasanoe or breach 
^ trust in relation to the society, as 
would induce him to direct prooeedings 
to be taken against them in the Hi^ 
Ct. — R. (MoClban) V, Londondkrbt 
Hkoobder, [1911] 2 1. E. 553 ; 46 
I. L. T. 159.— IB. 
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assets, & effects of the society should be held 
liable for the repayment. Defts. failing to repay 
the loan, pltf. sued them on the bond, & having 
recovered judgment commenced an action of 
foreclosure in tlie Ct. of Oh., wliich action wtis 
pending when a petition was filed in the county 
ct., & an order was made for the winding-up of 
deft, society. The county ct. judge having 
refused to grant pltf. leave to continue the action 
of foreclosure : — Held : the appeal would lie by 
virtue of Cos. Act, 1807, s. 43. — ^Andrew v. 
Swansea Cambrian Benefit Build tno Society 
(1880), 50 L. J. Q. B. 428 ; 44 L. T. 106 ; 45 J. P. 
507 ; siih nom, .Tones v, Swansea Cambrian 
Benefit Building Society, 29 W. li. 382, IT. C. 
Ann^Uttions : — Oonsd. Jie Portacu Inland Bldg. Hoc., [1893] 

3 Ch. 2i)5. Mozltd. lie Fcrndale Industrial CO'Op. Hoc., 

11894] 1 Q. B. 828. 

805. Transfer of proceedings to High 

Court — C. C. R., 1892, r. 146.] — SemMe : notwith- 
standing the above rule, there was no power to 
transfer from the City of London Ct. or any county 
ct. to the High Ct. the winding-up of a society 
registered under 1874 Act. — Re Reax Estates 
Co., [1893] 1 Ch. 398; 62 T.. .1. Ch. 213; 68 
L, T. 24; 41 W. R. 167; 9 T. L. R. 118; 37 
Sol. .lo. 102 ; 3 R. 192. 

306. Voluntary wlndlng-up — Claim for repay- 
ment of ultra vires loan — ^Made by summons.] — 

A building society established under 1874 Act 
(c. 89) may be wound up voluntarily under Cos. 
Acts, 1862 (c. 89) and 1867 (c. 131). 

In such a winding-up a claim for repayment of 
money lent to deft, out of the funds of the society 
contrary to its rules may be made by summons. — 
B4i Sunderland 32ni) Universai. Big tiding 
Society (1888), 21 Q. B. I). 349 ; 37 W. R. 95, 
D. C. 

Annotation: — Refd. Re Portsea Island Bldg. .Soc., [1893] 

3 Ch. 205. 

807. By resolution according to rules — 

Supervision order — Power of liquidators.] — Under 
its rules a building society could be dissolved if 
the dissolution were resolved on by a vote of 
three-fourths of the members present at a special 
general meeting, & liquidators could be appointed 
to conduct the winding-up. A resolution was 
passed by the requisite majority at such a meeting 
“ that the 8oci(*ty be wound up voluntarily,” & 
two liquidators were appointed : — Held : (1 ) the 
resolution operated as a dissolution of the* society 
under its rules within 1874 Act, s. 32 (2), At was 
not an attempt to wind up voluntarily under 
s. 32 (4) ; (2) the liquidators iiad power under 
s. 32 to sell Ac transfer mtge. securities belonging 
to the society. — Sun Building Society v. Western 
Suburban & Harrow Road Building Society, 
[1920] 2 Ch. 144 ; 89 L. J. Oh. 492 ; 123 L. T. 
423 ; 36 T. L. R. 536 ; 64 Sol. .To. 549, 

308. Transfer of shares after winding-up — 
Right of transferee to be registered as owner — 
Discretion of court.] — After an order has been 
made for compulsorily winding-up a building 
society, a co. bought up a number of shares in the 
society, which were transferred to their nominees. 
It appeared that there would be a surplus of 
assets in the winding-up, & one of the transferees 


applied for a rectification of the register by the 
insertion of his name as the owner of shares, with 
a view to obtaining the right to vote at meetings 
held in the winding-up ; — Held : no sufficient 
reason was shown for the application, which must 
bo refused. — Re Onward Building Society, 
[1891] 2 Q. B. 463 ; 60 L. J. Q. B. 752 ; 65 L. T. 
516 ; 60 J. P. 260 ; 40 W. R. 26, C. A. 

Annotation .—Reid. Re National Bank of Wales, Taylor, 

riUllips & Bickardn’ Cases, [1807] 1 Cli. 298. 

309. Proceedings for misfeasance — Officer ” 

— Solicitor with fixed salary acting as financial 
manager.] — W., a solicitor, was appointed & 
acted as sole solr. to a society, incorporated under 
1874 Act, at an annual salary out of wliich he was 
to provide offices, clerks, etc., & undertook to pay 
over to the society all fees At- costs paid to him by 
clients of the society. An order was subsequently 
made for the compulsory winding-up of the society, 
Ac pursuant to the rules under Cos. (Winding-up) 
Act, 1890 (c. 63), application was made by the 
official receiver to bring to the notice of the ct. 
certain acts of misfeasance committed by W., & 
for an order that ho should contribute to the 
assets of the society sums received by liim as 
officer thereof : — Held: although primd facie a 
solr. was not any more an officer of a society than 
was a banker, yet inasmuch as W. had agreed to 
do all the work that tlie society had for him to do 
in consideration of a fixed salary, & to forego as 
far as tlie members of the society were concerned 
all the ordinary rules with regard to payment, A:- 
as he had acted practically as the society’s financial 
manager, he was an officer of the society within 
s. 10 of the above Act, & as sucli Ms estate was 
liable to contribute to the aasets of the society 
all sums that ho had received as “ officer ” of the 
society. — Re Liberator Permanent Benefit 
Building Society (1894), 71 L. T. 406; 10 

T. L. R. 537 ; 2 Mans. 100 ; 16 R. 149, D. 0. 

Annotations: — Mentd. Rc London & General Bank, [ISO.*!] 

2 Ch. IB6 ; Re Western Counties Htecun Bakeries & 

Milling Co., [1897] 1 (3i. 617 ; Re Carpenter & Bristol 

Corpn.. [1907] 2 K. B. 017 ; Re Harjicr’s Ticket Issuing & 

Kecording Machine (1912), 29 T. L. 11. 63. 

310. Liability to contribute — Advanced members 
— Advance extinguished pro tanto by total amount 
of instalments paid — Relief on payment of balance.] 

— A building society, registered under 1874 Act, 
bad for its objects, (1) to form a good investment 
for investors ; (2) to advance to shareholders 

money for building & other purposes, to a not 
greater extent than the amount of their shares, 
on their granting a bond for same over heritable 
security. The i-ules provided tliat the shares 
were to be limited to £25 ; tliat a shareholder who 
had not received an advance was to pay up his 
shares by monthly instalments ; At when such 
instalments with profits amounted to £25 per 
share he was to be paid out. As to a member 
who had received an advance, it was provided 
that he should pay up Ms advance by monthly 
instalments on Ms shares with interest at the rate 
of 5 per cent, on the loan. It was also provided 
that members could withdraw on giving a month’s 
notice. On withdrawal by an unadvancod mem- 
ber, he was to receive the whole instalments paid 
on Ms shares with interest. On withdrawal by 


p. Transfer of shaireA — Lialdlity 
of transferor .] — A deed oxexjuted for the 
purpose of transferring stock, has not 
the eJTect of exempting Uie transferor 
from being placed on the list of con- 
t-ributoricH, unless such transfer is 
completed in accordance wltli the rules 
of the society. — Re. Bt. John Build iNa 
SooiKTY (1880), 28 N. B. R. 597.— 
CAN. 


q, Transfer before 

minding up .] — Whore a shai’eh older of 
a society nos prior to an application 
for winning up, transferred snares in 
the society bond fide ; the transferor 
is not liable to be placed on the list of 
contributories, oven toough the transfer 
was made for the purpose of avoiding 
his liability for calls, with the know- 
ledge that the society was in insolvent 


circumstance*!, & that the transferee 
was unable to meet any calls that might 
be made upon him, & although the 
consideration for the transfer was 
merely nominal, or even though he 
paid the transferee money to induce him 
to accept the transfer . — Re Pro- 
vincial Building SOOIKTT (1891), 30 
N. B. K. 628.— can. 
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a borrowing member, he was to pay up the whole 
of his debt, interest, & penalties, after deducting 
the amount of the monthly instalments paid upon 
his shares ^th interest calculated thereon. A. 
took shares t5r the sole purpose of obtaining an 
advance, lie executed a bond in common form 
as security, & the society granted him a back- 
letter, ^to the effect that they agreed not to enforce 
the bond so long as the regular payments of tlio 
Instalments, interest, & other sums due upon his 
shares were paid. A. regularly paid his instal- 
ments with interest charged on the whole sum 
lent. Ix)sses having been incurred, the society 
was in Feb., 1880, ordered to be wound up volun- 
tarily. There were no outside creditors. In 
.Tuly, 1880, A. gave notice, under the rules, of 
withdrawal to the liquidators, & claimed a dis- 
charge of his bond on his paying to them the 
difference between his loan & the amount in cumulo 
of the instalments paid by him, with interest 
added. The liquidators denied his right to with- 
draw after liquidation, unless he paid up the whole 
loan & left the instalments to be refunded according 
to the result of the liquidation: — Held: (1) the 
advance had pro ianio been extinguished by the 
total amount of the instalments paid by A. ; 
(2) from & after the date of the winding-up order 
A. had a right to redeem liis security by paying 
to the liquidators the difference between his 
advance & his instalments with interest added 
thereon as against excess of interest which he had 
been charged, & on payment of such difference, 
with interest thereon, he was entitled t-o be relieved 
of all further liability as a contributory or other- 
wise. — BitowNLiE V. KU8SI01X (1883), 8 App. das. 
235 ; 48 L. T. 881 ; 47 ,J. P. 757, H. L. 

AnnotalionH : — FoUd. Tosh V. North HritiHh Bldg. Soc. 
(1880). 11 App. Cus. 489. Cozisd. lie MiddleBborough. 
llcdcar, & Saltbuni, Bldg. Soc. (1889), 68 L. J. Ch. 
771 ; London Provident Bldg. Soc. r. Morgan. 11898J 
2 y. B. 206 ; Kemp v. Wright, 11895] 1 Oh. 121. Digtd. 
lie OouuticB Oonservative Porniaiient Benefit Bldg. Soc., 
DaviH V. Norton, 11900] 2 Ch. 819. R^d. Buckle v, 
Lordonny (1887), 56 L. J. Cli. 437 ; lie Sunderland 36th 
Universal Bldg. Soc. (1890), 21 Q. B. D. 394 ; /ic Britannia 
I»ennanont Beneilt Bldg. Soc. (1 891), 65 L. T. 196 ; Durham 
& Northumberland Working Men’s Permanent Bldg. Soc. 
V. Ifavidson (1892), 61 L. .T. Q. B. 473 ; Baniardu. Tomsou, 
[1894] 1 Ch. 374. Mentd. Cunliffc, Brooks r. Blackburn & 
District Benefit Bldg. Soc. (1884), 51 L. J. Ch. 376 ; 
He West London General Permanent Benefit 

Bldg. Soc., [1894] 2 (Mi. 35*.i ; He Ambition Investment 
Bldg. Soc. (1895), 73 L. T. 508 ; Sixth West Kent Mutual 
Bldg. Soc. V. Hills, [1899] 2 Ch. 60. 

81 1 , Outside creditors — Liability to 

pay up all future instalments.] — Re.sps. were 
advanced members of a building society, registered 
A incorporated under 3874 Act. By the terms of 
the deed of mtge,, on the security of which the 


advance to resps. was made, the sum advanced 
together with the interest thereon was to be 
repaid by instalments spread over a period of 
twenty-one years. By one of the rules of the 
society, borrowers were at liberty t.o redeem their 
mtgos. on giving a certain notice, the amount of 
the redemption money payable in such case being 
the l^tal amount of the future instalments of 
principal & interest loss a certain discount on all 
money paid in advance of the duo dates. Before 
the expiration of the twenty-one years, & while 
the mtge. remained unredeemed, the society was 
ordered to be wound up. At the date of the wind- 
ing-up there were outside creditors of the society : 
— Held : resps. were liable to be placed on t.no 
list of contributories, & as such were compellable 
to pay immediately the future instalments of 
principal & interest provided by the mtge. deed, 
less the discount to which they would have been 
entitled upon a voluntary redemption under the 
society’s rule in that behalf. — London Piiovident 
Building Society v, Morgan, [1893] 2 Q. B. 
266 ; 62 L. J. Q. B. 544 ; 69 L. T. 596 ; 57 J. P. 
696 ; 42 W. R. 1 57 ; 9 T. L. R. 576 ; 37 Sol. Jo. 
634 ; 5 R. 510, D. C. 

Annotation: — Reid. Kemp r. Wright, [1894] 2 Ch. 462. 

312. Unadvanced members — Shares with« 

drawn within yekr of winding-up.] — ^Members of a 
building society incorporated under 1874 Act, who 
had investing shares payable by monthly sub- 
scriptions, & upon which no advance had been 
made, gave duo notice of withdrawal &> received 
the estimated amount of their shares under the 
rules of the society before the shares wore fully 
paid up or matured. The society was, within a 
year afterwards, woimd up in the county ct., 
under the winding-uj:) clauses of Cos. Acts, & the 
judge, on the application of creditors, made an 
order declaring that 1101(301*8 of such shares not 
matured at the commencement of the winding-up 
were, not» withstanding withdrawal, liable to con- 
tribute to the assets of the society to the extent to 
whicli their shares were in arrear at the com- 
mencement of the winding-up, & that the extent 
to which such shares should be deemed to be in 
arrear was the extent of the total amount of sub- 
scriplJons which became payable prior to the 
winding-up, together ^vith fines & interest ; — 
Held : the order was wrong, for on withdrawal of 
their shares, the holders ceased to be members of 
the society, & no amount was in arrear within 
1874 Act, s. 14, & they were not liable at law or 
in equity to contribute to its debts within (5os. 
Act, 1862 (c. 89), s. 200 . — He Sheffield &; Soxtth 
y(mKsiHRE Permanent Building Society (1889), 


311 i. JAahility to contribute — Ad’ 
va7iceA Tncmbera — Outside creditors — 
Liability to pay up by instalments .] — 
Borrowing members of a building 
society inrorporatod \mdor 1874 Act, 
who wore not, under the rules, entitled 
to share in its profits, & whose con- 
tributions w'ere not necessary in order 
to the payment of the creditors of the 
society, could not he oompelled on Its 
liquidation to repay their debts other- 
wise than by instalments, as stipulated 
In their bonds. — SooimsH Property 
Investment Co. Building Soohsty v. 
Boyd (1884), 12 R. (Ct. of Sesa.) 127 ; 
n So. h. R. 43..H8COT. 


311 U. UabilUv U> pav 

up all future instalments.}— On the 
winding-up of a building society, 
members who have received advances 
repayable In instalments become liable 
to pay forthwith the full balance owing 
by them . — Re Cape op Good Hope 
Permanent Building Society (1898), 
15 8. C. 323 ; 8 O. T. R. 3eO.--S. AF. 


r. — — Holders of shares or slock 


not matured .] — Rules provided that 
investing shares (botli ])aid up &: 
moiiUily) should mature in four years, 
when tlie holders were entitled to with- 
draw. Under 43 Viet. c. 33, the joint 
stock & property of the society were 
responsible for its debts & engagements, 
& the holders of stock wore chargeable 
in their individual capacity for all 
liabilities of the society in proportion 
to llie stock they respectively held, 
iirovidcd that in no ease should a stock- 
holder be liable to pay a sum exceeding 
the amount of stc^k actually held by 
him ; — Held : holders of shares of 
paid up or investing stock which had 
not matured at the time of winding-up 
proceedings, wore liable to be placed 
on the list of contributories for any 
balance due on their shares, & also for 
a sum equal to the shares hold by them. 
— Re St. John Building Society 
(1889), 28 N. B. R. 597.— 4:AN. 

g, Matured members — De- 

mand for payment — No acceptance of 
new c^ificaiea or dividends.)-— Holders 


of matured stock, after maturity, 
demanded payment Sc refused to 
accept any now certificates or divi- 
dends : — Held : not- liable. — Re St. 
John Building Society (1889), 28 
N. B. K. 697.'— CAN. 

Acceptance of 

dividends .] — Holders of matured stock 
made a demand of payment thereof 
after maturity, but, after making 
demand, accepted payment of divi- 
dends : — Held : liable. — Re St. John 
Building Society (1889), 28 N. B. R. 
597.— CAN. 

demand for pay- 
ment ] — Holders of paid up shares or 
investing stock, which maturetl pre- 
vious to the commencement of the 
winding-up procoedlnga, never de- 
manded paymout thereof : — Held : not 
liable. — Re St. John Building Society 
(1889), 28 N. B. R. 597.— CAN. 

b. Father of minor.] — The 

father of a minor holding shares In the 
society is not liable to be made a 
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SecUl» — Incorporated socieiiea : Stib-aect 2. Sect. 

2 1 Sub-sect. 1.] 

22 Q. B. D. 470 ; 68 L. J . Q. B. 265 ; 00 L. T. 
186 ; 63 J. P. 376 ; 6 T. L. B. 192, D. 0. 
Annotation: — Confd. Slbuu v. Poarco (1890), 44 Ch, D. 

354. 

See, also, cases in Part VII., 8ect. 4, ante, 

318. Priority in repayment — Of withdrawing 
members over other members — ^Notices given when 
society known to be insolvent.] — One of the rules 
of certain building societies provided as follows : 
“ On & after the expiration of the first twelve 
months, any member may withdraw the sub- 
scription money which he may have contributed, 
with such an amount of interest as may be deter- 
mined by the committee, such member to give 
notice of his intention to withdraw in writing to 
the secretary, & should more than one member 
give notice to withdraw at one time, the member 
so giving notice shall be paid in i*otation, according 
to the priority of notice, provided always that the 
society shall not bo required or obliged to make 
such payment as aforesaid, until they have sufficient 
funds in hand for that purpose, h also to meet 
the then existing legal liabilities of the society ** : 
— Held: the rule provided only for withdrawal 
from the societies wliile they were or were believed 
to be solvent, & notices of withdrawal, which were 
given or which matured at a time when the societies 
were known to be insolvent, though before the 
actual date of the winding-up order in each case, 
did not entitle the shareholders who had given 
them to be paid the amount of their subscriptions 
in priority to other shareholders in the winding- 
up. — Re Sunderland 36Tir Universal Building 
Society (1890), 24 Q. B. D. 394 ; 59 L. J. Q. B. 
217 ; 62 L. T. 293 ; 38 W. K. 509 ; 6 T. L. B. 
199, D. C. 

Annotations: — i^ld. Barnard v. Toiuson, [1894] 1 Ch. 374. 
FoUd. Sixth WCHt. Kent Mutual Bldg. Soc. v. Shove 
(1895), [1899J 2 (3h. 64, n. Consd. Re Ambition Invest- 
moiit Bldg. Soc., [1896] 1 Ch. 89. Befd. Sixth West 
Kent Mutucil Bldg. Soc. v. Hills, [1899] 2 Ch. 60. Montd. 
Re Gwawr-y-Owelthyr InduBtrial & Provident Soc., 
Dovey v. Morgan, [1901 J 2 K. B. 477. 

314. Preferential shareholders.] 

— On a special case to obtain tlio opinion of the 
ct. on the following questions : (1) whether the 
C, shares {see No. 315, post) were preferential 
as regarded capital, or only as regarded payment 
of interest, (2) whether a new rule passed in 1889 
(see No. 316, post) was ultra vires or othemiso 
invalid, (3) in what priority, if any, the society 
ought to pay withdrawn shares; — Held: (1) as 
to the ftrst question, the C. shares in respect of 
wliich notice of withdrawal was not given before 


the change of rules in 1889, were preferential as 
regarded payment of interest only, dt not as 
regarded payment of capital, but the holders of 
those C. shares who gave notice to withdraw before 
the change of rules, were entitled to be preferred 
over holders of shares who had not gi^^en notice ; 
(2) as to the second question, the new rule wae 
invalid in so far as it varied any then subsisting 
rights of members. — Sixth West Kent Mutual 
Building Society v. Shove (1896), [1899] 2 Oh. 
64, n. ; 68 L. J. Oh. 482, n. ; 81 L. T. 87, n. ; 
39 Sol. Jo. 001. 

Annotation : — Reid. Sixtli West Kent Mutual Bldg. Soc. v. 

Hills, 11899] 2 Ch. 00. 

316. ,] — When a building 

society is known to be insolvent, no rule can be 
passed altering the rights of the members of the 
society, so as necessarily to affect their rights 
inter se in respect of liability or in respect of dis- 
tribution of assets, to the injury of some of such 
members, for the benefit or advantage of others, 
even although it may be a rule wliich could pi*operly 
be made by a society not in contemplation of 
liquidation. But a rule passed with the object of 
facilitating realuation of assets & enabling the 
society to get rid of burdensome obligations may 
legitimately be passed by a building society which 
is known to be insolvent, as auxiliary to its existing 
rules. 

A building society issued preferential shares, 
known as O. shares, the proprietors of wliich were 
entitled to be paid interest in lieu of bonus & other 
periodical profits. The remaining shares, known 
as A. & B. shares, were issued on ordinary con- 
ditions. A new rule, passed in 1 889, of the society 
provided as follows; “After Dec. 31, 1890, no 
further advances shall be made upon shares then 
existing. From & after the passing of tliis rule 
the withdrawal of shares, other than 0. shares, 
by priority of notice shall cease, & all funds 
derived fi'om repayment of advances, from realisa- 
tion of properties in possession, or from any other 
source, shall be applied first, to the expenses of 
management & secretary’s salary, the payment of 
capita & interest on C. shares, & the remamder 
pro rata to the repayment from time to time of the 
subscriptions stranding to the credit of the lioldei’s 
of unadvanced shares, until the total assets of the 
society shall have been realised & distributed.” 
At tliat date the society was known to be insolvent. 
By a further rule, passed in 1891, it was provided 
as follows : “In order to facilitate the realisation 
of any properties now or at any time in possession 
of f/he society, the directors shall have power to 
sell same or any part thereof to any member, & 


oontiTlbutory, even though he paid the 
purchase-money. — Re St. John Build - 
INU SooiKTY (1889), 28 N. B. K. 697. — 

CAN. 

0 . Husband of married 

W(ynian.] — Wliere a married woman is a 
shareholder the husband is not liable 
as a contributory, whether the sliares 
were purcliasod with his money, or 
with the separate money of his wife. — 
Re St. John Buudino Society (1889), 
28 N. B. li. 697.— CAN. 

d. Mortgagors.] — The rules of 

an incorporated society provided for 
three classes of shares, viz. monthly 
investing shares, paid up investing 
shares &, capitalized shares or stock. 
By the rules advances were to be made 
only to members. Mtgors. were re- 
quired to subscribe their names In a 
book containing the rules, by which 
they am^d to become holders of 
shares to the amount of the loan. Sc 
the mtges. recited that the mtgors. 
were members for a number of shares 
equal to the loan. It was not intended 


that they should make payment on 
account of the shares. Sc they never did 
so, the object of the managers In insert- 
ing the recital In the mige. evidently 
being an attempted compliance with 
the rule that advances were only to 
be made to members. Tlio society 
went into liquidation. on an applica- 
tion to place the mtgors. on the list of 
contributories, as members of tlie 
society : — Held : they were not liable. 
— Re St. John Builpino Socie'j y 
(1889), 28 N. B. R. 697.— CAN. 

e. Personai representatives of 

deceased member — Joint shareholders.'y— 
In the case of the death of one of two 
joint shareholders, the estate of the 
deceased shareholder is not liable. — 
He St. John Building Society (1889), 
28 N. B. R. 597.— CAN. 

I, Representative char- 

acter .] — rule declared that personal 
representatives of a deceased member 
should be entitled to his shares Sc all 
benefit Sc advantages acoruing there- 
upon, & should be subject to^e rules, 


Sc liable to the same payments as if 
they were original members : — Held : 
personal representatives were liable 
to be placed on the list of oontribu- 
tories. though only In their representa- 
tive character. — Re 8t. John Building 
Society (1889), 28 N. B. H. 697. — 
GAN. 

g. Order of priority.] — Tliero 

is no order of priority in their lia- 
bility to contribute towards outside 
creditors, as between the holders of 
fixed or permanent capital stock, 
holders of unmatured Investing stock. 
Sc holders of matured shares who have 
accepted dividends. — Jie St. John 
Building Society (1889), 28 N. B. R, 
597.— CAN. 

h. Priority in repayment — Of 
matured sharehoi(fers.}~Holders of 
shares which bad matured prior to 
liquidation liavo no priority of repay- 
ment, but must rank pari passu with 
the other shareholders. — Be York 
County Loan Sc Savings Co. (1908), 
11 O. W. H. 888.— CAN. 
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receive in payment, either wholly or in part, any 
fully paid-up or subscription shares held by the 
member, whether under notice of withdrawal or 
not, provide^ that such shares shall be taken sub- 
ject to the deduction of any withdrawal fee in 
force for the time being.” At the time the 1891 
rule was passed the oidy creditors of the society 
were members of the society in respect of their 
phizes. The assets from all sources of the society 
were not sufficient to repay in full to member's the 
capital sums due on their shares : — Held : (1) the 
1889 rule was invalid so far as it sought to give 
priority in respect of capital to the holders of 0. 
shares, who had not given notice of withdrawal 
before the change in the nilos, over holders of A. 
& B. shares, but the C. shares retained their pre- 
ferential right to interest ; (2) the 1891 rule was 
not ultra vires, & unless the power thereby given 
wei*e exercised with the fraudulent purpose of 
benefiting a particular member, the directors 
could not be made liable for a breach of trust ; 
(3) the 0. s^reholders were entitled by the terms 
of the original contract to payment of interest, 
notwithstanding the society was insolvent. — 
Hixth West Kent Mutuai. Building Society 
V. Hili. 8, [1899] 2 Oh. 00 ; 08 L. .1. Oh. 476 ; 81 
L. T. 80 ; 47 W. B. 047. 

316. Notices not maturing until 

after resolutions.] — A member who had given a 
notice of withdrawal, which matured before the 
passing of resolutions for dissolution : — Held : to 
have thereby acquired a right to repayment in 
priority to the other members. 

Members who had given notices of withdrawal, 
which inatured after the jja^tsing of resolutions for 
dissolution : - Held : to have acquired no priority. 
— He Ambition Investment Building Society, 
[1896] 1 Oh. 89 ; 05 L. J. Oh. 113 ; 73 L. T. 508 ; 
44 W. B. 141 ; 2 Mans. 007. 

Ann()iali(m : - -Retd. Sixth Wcat Kent Mutual Bldg. Hoc. v. 

Hills, 11899] 2 Vh. CO. 

817. Of representatives of deceased 

or Insane members — Of holders of paid-up shares.] 

— A^uilding society incorporated under 1874 Act, 
by its rules provided for withdrawals (1) by 
representatives of deceased or insane members, 
(2) by members unadvanced on notice. After 
payment of witlidrawn shares to the representatives 
of deceased or insane membei's, the persons holding 
unadvanced sliares paid up for the subscribed term 
were to have the preference, & were to be paid in 
full, A in rotation, according to their respective 
subscriptions being fully discharged : — Held : the 
priority of payments should be ( 1 ) to representa- 
tives of deceased or insane members who had 
applied to withdraw ; (2) to holders of realised 
shares ; (3) to those who had given notice of with- 
draw^ of their paid-up shares, according to the 
priority of their notice. — Thompson v, A'tlas Per- 
manent Building Society (1894), 97 L. T. .lo. 
218, 0. A. 

318. Of withdrawing depositor over other 

depositors — Of outside creditors.] — A registered co., 
earring on business in the nature of that of a 
building society, had power to receive money by 
way of deposit from any person or partnership. 
Deposits were withdrawable upon giving a certain 
notice, according to the amount thereof. In 
Dec., 1881, C. deposited £300 with the co., upon 
which interest was duly paid until .Tune, 1884. 
In Dec., 1884, C. gave notice that he required to 
withdraw his deposit, but same was not repaid, 
nor was any date fixed for its repayment. In 
.T an., 1886, a petition was presented for the winding- 
up of the co., & it was ordered to be wound up. 
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The question arose whether, in the distribution of 
the funds of the co. C. & all other unpaid depositors, 
who had given notice of withdrawal of their de- 
posits before ilie date of the presentation of the 
petition, were entitled to rank as creditors of the 
co. in priority to those depositors who had not 
given such notice at that time ; — Held : there was 
no priority as between the depositors, or between 
them & the outside creditors, but they must all 
rank pari passu. — He Progressive Invesi'mbnt & 
Building Society Ltd., Ex p. Corbold (1886), 
64 L. T. 45. 


Sect. 2. --UNINCORPORATED SOCIETIES— WIND- 
ING-UP UNDER COMPANIES ACTS. 

Sub-sect. 1. — Procedure. 

319. Jurisdiction to wind up — ^Under Wlndlng- 
up Acts, 1848 (c. 46) & 1849 (c. 108).] — A benefit 
building society of the ordinary kind, certified 
under 1830 Act, is within the above Acts. — Re 
St. George's Building Society (1857), 4 Drew. 
154 ; 27 L. J. Oh. 90 ; 29 J.. T. O. S. 310 ; 21 J. P. 
501 ; 3 Jur. N. S. 083 ; 6 W. B. 771 ; 62 E. B. 
00. 

Annotation : — FoUd. Re National InduBtrial & Provident Soc. 
(1801), 25 J. P. 720. 

320. Under Companies Act, 1862 (c. 89)- 
In chancery.] — Tlie Ct. of Ch. has jurisdiction under 
the above Act to wind up benefit building societies. 
— Re No. 3 Midland (bounties Benefit Building 
Society (1864), 4 De G. J. Hm. 468 ; 33 L. .1. Ch. 
739 ; 29 J. P. 013 ; 11 Jur. N. S. 229 ; 40 E. B. 
1000, L.J.I. 

Annotatumn : — Mentd. Rc Chatham (^o-op. Industrial Soc. 
(1804), 28 J. P. 5:i2 ; Re London & Suburban Bank. 
[1892] 1 Cb. 004. 

321. Less than seven members.] — ^A 

etition was presented for the winding-up of a 
uilding society, wliich in .Tune, 1800, consisted 
of thirty membei's, but» at the dat»e of tlie petition 
of only five. It was not registered under the 
above Act : — Held : there was jui'isdiction where 
the society had formerly consisted of more than 
seven membei-s, t’t it should be wound up.—' 
Re Nation A i. I’ermanent Benefit Building 
Society, Ex p. Williamson, [1807] W. N. 225 ; 
revsd. on other grounds (1809), 6 Ch. App. 309, 
L..1. 

Annotaliom : — Mentd. Re Victoria I’ernianent Benefit Bldg* 
InvoHtmont, & Freehold Land Soo., HilFB Case, Jones’ 
CaHo (1870), L. B. 9 Eg. (>05 ; Re South Wales Atlantic 
S.S. Co. (1870), 2 Ch. D. 763 ; Chapleo v. BmnHWick Benefit 
Bldg. Soc. (1880), 5 C. P. D. 331 ; Yorkshire Rail Wagon 
Co. V. Macliire (i881), 19 CJi. D. 478 ; Blackburn Bldg. 
Soo. V. Cuidiffe, Brooku (1882), 22 Ch. D. 64, ii. ; Murray 
V. Scott, Agnew v. Murray, Brinielow v. Murray (1884), 
9 App. Can. 519: Keverelon Fund & Insce. v. Malson 
CoBway, 11913] 1 K. B. 364 ; Sinclair v. Brougham, [1914] 
A. C. 398. 

322. How far windIng-up order 
binding.] — The ct. has no jurisdiction under the 
above Act, s. 199, to make an order for the winding- 
up of an unregistered building society, whose 
members are not more than seven in number. 
Such an order, if made, might be binding on the 
society, but would not be binding on an outsider 
who chaUenged it. — Re Bowling & Welby’s Con- 
tract, [1895] 1 Ch. 603 ; 04 L. J. Ch. 427 ; 72 
L. T. 411 ; 43 W. R* 417 ; 39 Sol. Jo. 346 ; 2 
Mans. 257 ; 12 B. 218, C. A. 

Anfwtaiions : — Rsfd. Re New York & Continental Line 
(1909), 54 Sol. .To. 117. Mentd. James r. Buena Ventura 
Nitrate GroundH Syndicate (1896), 11 T, L. R. 668 ; 
Llewellyn v. Kaslntoe Rubber KstateB, [1914] 2 Cb. 
670, 
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Sect. 2. — Unincorporated societies — winding-up 
under Compani es Acta : Sub -se ct. IL] 

828« Society certified in 1868 under 

1886 Act.J — building? society was established & 
certiflod m 1868 under 1836 Act, but was never 
incorporated. Early in 1900 the society was 
found to be insolvent, & subsequently a creditor 
petitioned for a winding-up order. Scmhlc : 1836 
Act having been repealed by 1894 Act, s. 25, the 
society came witliin the class of cos. forbidden by 
Cos. Act, 1862, s. 1, & there was no jurisdiction 
to wind it up under Cos. Acts. — Re Ii.pbacombe 
Permanent Mutuat. Benefit Building Society, 
noon 1 Ch. 102 ; 70 L. .T. Ch. 66 ; 84 L. T. 146 ; 
17 T. L. R. 44 ; 46 Sol. .7o. 103. 

824. Who may petition — Creditor — Lender of 
ultra vires loan.] — Tlie directors of a benefit build- 
ing society, the rules of which gave no power to 
borrow money, borrowed money for the purpose 
of advancing it to their members on the security 
of their shares. The lender of the money after- 
wards presented a petition for an order to wind up 
the society : — Held : the transaction was ultra 
vireSf & petitioner had no legal or equitable debt 
against the society, & the petition must be 
dismissed. — Re National Permanent Benefit 
Building Society, Ex p. Williamson (1869), 
6 Ch. App. 309 ; 22 L. T. 281 ; 34 J. P. 341 ; 18 
W. K. 388, L. J. 

jiimniationR : — Refd. Re South Wales Atlantle S.S. Co. (1876), 
2 Ch. D. 763 ; Sinclair v. Brougham, [1914] A. C. 398. 
Mentd. Re VIetnrJa Permanent Beneht Bldg. Investment 
&. Freehold Land Soc., Hill’s Case, Jones’ Case (1870), 
L. R. 9 E(|. 605 ; (^hapleo r. Brunswlek Benefit Bldg. Hoc. 
(1880), 5 C. P. D. 331; Yorkshire Rail Wagon (^o. v, 
Maelure (1881), 19 Cii. I). 478 ; Blackburn Bldg. Soc. v. 
(Juullffo, llrooks (1882), 22 Oh. dJ. 64, n. ; Murray r. Scott, 
Agnew V. Murray', Brimclow v, Murray (1884), 9 App. (-as. 
519 ; Reversion Fund & Insce. v. Maisoii C’osway, [1913] 
1 K. B. 364. 

825. Unadvanced member — Who has given 

proper notice of withdrawal — ^Form of petition.] — 

An order to wind up a benefit building society 
whose rules do not give it express power to borrow, 
may be obtained on the petition of a person, who, 
under the rules of the society, has deposited money 
t/herein ivith a view of becoming a shareholder, but 
before becoming one, has given proper notice to 
withdraw the money & been unable to obtain it. 
But such petition must not be a mere creditor’s 
petition, but must express that petitioner is a 
creditor in respect of money advanced by him as 
a member of the society, which he has given notice 
to withdraw. — Re Queen’s Benefit Building 
Society (1871), 6 Ch. App. 815; 40 J... J. Ch. 
381 ; 19 W. R. 762, L. .T.T. 

Annotatiims — Refd. Jie Blac kburn &: District Benefit Bldg. 
Hoe. (1883), 24 Ch. D. 42i ; Re Horsham Industrial & 
Provident Hoc. (1894), 70 L. T. 801. 

826. When order made — ^Discretion of court to 
refuse.] — On a shareholder’s petition to wind up a 
CO. not registered under Cos. Acts, a building society 
registered under 1836 Act, but not incorporated 
under 1874 Act, the ct. may in its discretion refuse 
to make any order, notwithstanding there is no 
other way in which such a co. can be wound up 
under those Acts. — Re Second Commerctai. 
Benefit Building Society, IjTD. (1879), 48 
L. J. Ch. 763. 


ten shares in a benefit building society, & there- 
upon became a member of it. The rules provided 
that, any member not having received an advance 
might withdraw the balance to his credit on notice, 
but such withdrawal would be subject to Ms pro- 
portion of expenses & other deductions.' In 1864 
E., being entitled to do so, gave the notice, but the 
money was not repaid to him, & three years later 
a resolution was passed by the society wMch, in 
effect, left the losses to be exclusively home by 
persons who wore members antecedently to the 
resolution. The resolution was admitted to be 
bad, as being ultra vires of the society, but money 
was bonowed on the faith of it, & the claims of 
the lenders obtained a priorif y against the members. 
These claims were shown to exceed the value of 
the whole assets of the society. At the time F. 
was absent from England, but was aware of the 
position & proceedings, & twelve years after pre- 
sented a winding-up petition : — Held : the petition 
must be dismissed, as F. had no such substantial 
interest in the society’s assets as would entitle him 
to support it, & had acquiesced in the resolution 
complained of. — Re Tjondon Permanent Benefit 
Building Society (1869), 21 L. T. 8 ; 17 W. R. 
717, L. JJ. 

328. Society not insolvent.] — 

By the rules of a benefit building society it was 
provided that any member holding investment 
shares, who should be desirous of withdrawing Ms 
investment, should be allowed to do so uj)on giving 
a month’s notices in writing, A that if several 
members should give notice at one time ^ they 
should be paid in rotation according to priority 
of notice. Provisions were also made for the 
reference of disputes to arbitration. A., the holder 
of five investment shares representing £250, gave 
notice of withdrawal. The society had previously 
received notices from a large number of members 
of their desire to withdraw their investment shares 
to the amount of about £350,000, wMch sum then 
remained to be paid. Subsequently, alterations 
were made in the rules, & it was provided that 
payment to withdrawing members of their scares 
should be made by instalments. A., not having 
been paid, at the expiration of the month gave 
the statutory notice under Cos. Act, 1862 (c. 89), 
s. 199, & subsequently presented a petition for 
winding-uji the society. The society was per- 
fectly solvent, but time was required to realise the 
assets : — Held : petitioner as a withdrawing 
member was in a different po,sition to an outside 
creditor, & was not entitled ex dehito justiiiw to 
an order for winding up the society, & the ct., in 
the exercise of its discretion, would dismiss the 
petition with costs.— Planet Benefit Build- 
ing & Investment Society (1872), L. R. 14 Eq. 
441 ; 41 L. .1. Ch. 738 ; 27 L. T. 638 ; 20 W. R. 
935. 

Annotations : — Reid. Walker v. General MiitAial Bldp. Hoc. 

(1887), 36 Ch. D. 777 ; /ic Horflham IiiduHtr]al& Provident 

.Soc. (1894,) 70 L. T. 801. 

829 , Petition by advanced member — 

Contrary to wishes of majority.] — ^A petition was 
presented by four members of a permanent benefit 
building society, formed under 1836 Act, whose 
shares had been advanced on mtge., for winding 
up the society. One of the rules of the society 
gave the tnistees powers to borrow any money 

repeal of 1836 Act by 1894 Act did not 
altect rlKhtfl or llabllitiee acQnlrcd or 
incurred by the society under the 
repealed Act. — S mith’s Trustbks ». 

DiVINK & FULI.ARTON PBOPKRTY IN- 
VESTMENT Sc BUIIJJINO Rooikty (1903), 
6 F. (Ct. of Boss.) 99.— SCOT. 


827. Petition by unpaid withdrawing 

member — No substantial interest of petitioner.] — 

F. in 1853 paid up the full amount payable upon 


PART Xm. SECT. 2, SUB-SECT. 1. 

823 i. Jurisdiction to wind up — 
Under Companies Act, 1862 — Society 
certified in 1873 under Act of 1836.1— 
In a petition by a creditor for the 
winding np, under Cos. Act, 1862, r. 199, 
ol a building oocioty, consi^ing of more 


than twenty persons, & established & 
oertided in 1873 under 1836 Act. tlio 
ct. granted a winding-up order, holding 
that the society, having been in 1873 
formed in pursuance of 1836 Act did 
not fall within the class of cos. forbidden 
by Cos. Act, 1882, s. 4, & that in virtue 
of Interpretation Act, 1889, s. 38, the 
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that might be necessary for the purposes of the 
society, under which considerable sums of money 
had been borrowed on deposit, & some of the 
depositoi's pressed for their money, which the 
society was unable to pay without calling on 
their memb(^. The committee of the society had 
accordingly proposed that the business should be 
transferred to another company & the society 
wound up, to which the great majority of the share- 
holders had agreed. After the petition was pre- 
sented, the creditors of the society executed a 
release to petitioners from their debte, & the com- 
mittee offered to effect a transfer of their mtges. : — 
Held : (1) as the release of petitioners operated as 
a release to the whole society, petitioners were 
under no direct or indirect liability in respect of 
the existing debts ; (2) the society being one of 
unlimited liability, & the rule as to borrowing 
ultra vires, the insolvency was not proved ; (3) the 
interest which petitioners had in the profits, as 
advanced members, was not sufficient to induce 
the clu to make a winding-up order contrary to 
the wishes of the ^eat majority of the other 
members, the petition must be dismissed, but 
without costs. — Jie Pkofeasionai., Oommerciai., & 
Industrial Benefit Building Society (1871), 

0 Ch. App. 856 ; 25 L. T, 397 ; 10 W. R. 1153, 
L. J.). 

Antwtaiiovs : — Refd. Murray v. Scott, Agnew ??. Murray. 

llrimelow v. Murray (1884), 9 App. C’as. .'ll 9 : He West 

Luiidon & (Jeiieral rermaneut Benefit Bldg. Hoc., [1894] ! 

a (Ui. 852. Mentd. Cliapleo v. Brunswick Bldg. .Soc. 

(1881), tt Q. B. D. 696; Cunlille, Brooks r. Blackburn 

Benefit Bldg. Soc. (1881), 52 L. T. 225. 

380. Petition by unadvanced share- 

holder — Contrary to rules.] — A building society, 
not registered under 1874 Act, having lost part of 
its funds, but still having enough to pay its 
crcditoi’S, one of its unadvanced shareholdfjrs 
liable to contribute to losses pres<?nted a petition 
for a winding-up order under Oos. Acts, 1862 
(c. 80) & 1867 (c. 131), at the same time totally 
disregarding the provisions of the society’s rules 
as to winding-up. Before the ln;aring a scheme 
of reconstruction A registration under 1874 Act 
was resolved upon by t.he sharoholdei’s & de- 
posiiors, not one of whom supported petitioner at 
the nearing ; — Held : the ct. having a discretion 
whether to make a winding-up order or not, the 
circumstances were such that the ct. was not 
satisfied that it was “ just & equitable ” to wind 
up the society & would not exercise its jurisdiction 
under Cos. Acts. — Ee London & Metropolitan 
Counties Benefit Building & Investment 
Society (1889), 1 Meg. 136. 

331. Petition by creditor refusing to 

accept composition — Order of no advantage to 
creditor.] — A building society was established & 
certified in 1868 under 1836 Act, but was never 
incorporated. Early in 1 900 the society was 
found to be insolvent, & a winding-up petition was 
then presented against the society, but C., one of 
its creditors, did not appear on that petition, which 
was withdrawn, all the other undisputed creditors 
of the society agreeing to accept 12.s. i\d, in the 
pound, which wanS paid to them. There was 
nothing for distribution amongst the shareholders, 
as the assets when sold did not realise enough to 
pay the composition. The balance of that was 
provided by tiie directors out; of their own pockets, 
& they t;Ook an assigumt^nt* of the claims of the 
assenting crediiore, A retained in hand enough to 
pay, & offered C. 12«. Od. in the poimd on his 
debt. 0. refused the ofl’er, & peti^oned for a 
winding-up order, alleging irregularities by the 
society’s officers, that an investigation into its 
affairs was necessary. The ct. was of opinion that 


nothing substantial would result fi*om a windin^-up 
order : — Held : on the above facts, the petition 
must be dismissed . — Re Ilfracombe Permanent 
Mutual Benefit Building Society, [1901] 1 Ch. 
102 ; 70 L. J. Ch. 66 ; 84 L. T. 146 ; 17 T. L. R. 
44 ; 45 Sol. Jo. 103. 

382. Appeal — Jurisdiction of Court of Appeal — 
Society incorporated after notice of appeal.] — A 

petition for a compulsory winding-up of a building 
society was presented in the Ch. Ct. of the County 
Palatine of Lancaster, imder the provisions of 
Cos. Act, 1862 (c. 89), Part II., relating to the 
winding-up of unregistered cos., the society being 
established under 1836 Act, & at the date of the 
presentation of the petition not having become 
incorporated under 1874 Act. The petition was 
dismissed & notice of appeal given, but between 
the date of the notice of appeal & the hearing 
thereof, the society obtained a certificate of 
incorporation under 1874 Act : — Held : the Ct. 
of Appeal had no jurisdiction to entei4;ain the 
appeal, as the society, having become incorporated, 
was no longer subject to the jurisdiction of that 
ct . — Re Old Swan &; West Derby Permanent 
Benefit Building Society, Ex p. Evatt (1887), 
57 L. T. 38 J, C. A. 

333 . Costs — Petition dismissed.] — When a 
winding-up petition is dismissed, the ct. will not, 
even if it thinkis tlie petition was a bond fide one, 
give xjctitioner costs. The most that will be done 
is to dismiss the petition without costs . — Re 
Tyneside Permanent Benefit Building Society 
(1885), 20 L. J. N. C. 130. 

334 . Society pleading its own 

illegality.] — ^Wlicrc a winding-up petition by a 
creditor was dismissed {see No. 331, ante), but the 
society had resisted the petition on the ground 
that it was a non-existent society for the purpose 
of winding-up (see No. 323, ante) ; — Held : the 
society was not entitled to costs . — Re Ilfracombe 
Permanent Mutual Benefit Building Society, 
[1901] 1 Ch. 102 ; 70 L. J. Ch. 66 ; 81 L. T. 146 ; 
17 T. L. R. 44 ; 45 Sol. Jo. 103. 

335. Security for — Summons by official 

liquidator against manager — Delay.] — A building 
society, formed in accordance with 1836 Act, was 
being wound up, & a summons was brought in 
Dec., 1882, by the official liquidator, under Cofik 
Act, 1862 (c. 89), s. 165, against the manager. 
The summons was dismissed, but was, at the 
request of the official liquidator, adjourned into 
ct. in ,7 an., 1884. On a summons by the manager, 
under s. 69, for security for costs on the gi’ound of 
delay. Sc that the assets of the sociel;y wore in- 
sufficient to pay the costs of the first summons ; — 
Held : the ct. had general jurisdiction to order 
the official liquidator to ^ve security for costs 
before any further proceedings were taken in Uie 
matter . — Re Seveniti East Central Building 
Society (1884), 61 L. T. 109. 

Annotation — Consd. He Strand Wood Co., [1904] 2 Cli. 1, 

336 . Appointment of liquidators — Provisional 
liquidator — Before hearing of petition.] — A pro- 
visional liquidator will not in general be appointed 
before the hearing of a winding-up petition not 
preseni;od by t»ho building society, unless the cb. 
is satisfied that tlio petition is unopposed . — Re 
Cii.j'ODEN Benefii' Building Society (1868), 
3 Ch. App. 462, L. JJ. 

Annotations Refd. W^eat W’orthinK W'aterworks, Baths, & 

ABsenibly liooiris Co. (186S), 18 1^. T. 849 ; Loudon & 

Manchester Industrial Assocn. (1875), 1 Ch. D. 406. 

337 . Vesting of property in liquidators — Appli- 
cation for vesting order — Ex parte.] — ^A vesting 
order under Cos. Act, 1862 (c. 89), s. 203, cannot 
except in special circumstances be obtained ex p. 
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— Be Albion Mutual Permanent Building 
Society (1888), 67 L. J. Ch. 248 ; subsequent pro- 
ceedingSi 48 Oh. D. 410, n. 

388. In name of society.] — A motion 

wa» made in the name of the ofOci^d liq[mdator of 
an unincorporated building society, winch was in 
course of being wound up compulsorily under 
Cos. Act, 1802 (c. 89), for an order, ]pursuant to 
s. 203, vestiiy? in the liquidator certain property 
then vested in the sole surviving trustee of the 
society, & that the Uquidator might be at hberty 
to exercise any of the powers conferred on him by 
s. 96 without the sanction or intervention of the 
ct. : — Held : subject to the notice of motion being 
amended by making it in the name of the society 
instead of in that of the ofHcial liquidator, the 
usual vesting order should be granted. — Be 
Britannia Permanent Benefit Building 
Society (1890), 63 L. T. 304. 

380. Land subject to rentcharge — ^Personal 

liability of liquidators for arrears.] — ^An order having 
been made for the winding-up of an unincorporated 
building society under Cos. Act, 1862 (c. 89), the 
ct. directed under s. 203 that certain land, which 
was vested in trustees for the society, subject to 
a rentcharge, should vest in the officied liquidators, 
appointed for the purposes of the winding-up, by 
their official name. Pltfs., the owners of the 
rentcharge upon such land, sued the hquidators in 
tlxoir person^ capacity to recover arrears of the 
rentcharge from them as terre-tenants : — Held : 
such action ought to be stayed as being manifestly 
groundless. — Graham v. Edge (1888), 20 Q. B. D. 
683 ; 67 L. .1. Q. B. 406 ; 68 L. T. 913 ; 4 T. L. R. 
442 ; 36 W. R. 529, C. A. ; subsequent proceedingsy 
sub nom. Be Blackburn <fc DisTHicn^ Benefit 
Building Society, Ex p, Graham (1889), 42 
Ch. D. 343, C. A. 

Annotation: — Reid. Re Ebsworth & Tidy’s Contract (1889), 

42 Ch. D. 23. 

840. Repudiation of land by liqui- 

dators — Proof for arrears accruing after repudia- 
tion.] — An unincorporat/ed building society were 
mtgces. in possession of land subject to a rent- 
charge created by deed. The society was wound 
up under Cos. Act, 1862 (c. 89), & the liquidatoi*s 
for some time paid the rentcharge. Then, finding 
that the annual value of the property was not 
equal to the rentcharge, they obtained leave from 
the ct. to get rid of the land, & gave notice to the 
tenant in occupation of the land & to the owner of 
the rentcharge that they repudiated the land. 
The owner of the rentcharge claimed to prove in 
the winding-up for arrears which had accrued since 
the repudiation : — Held : (1) the society were only 
liable so long as they were owners of the land ; 
(2) the liquidators had sufficiently repudiated the 
ownership of the land, & no subsequent claim could 
be made for the rentcharge . — Be Blackburn & 
District Benefit Building Society, Ex p, 
Graham (1889), 42 Oh. D. 343 ; 50 L. ,1. Ch. 183 ; 
61 L. T. 746 ; 38 W. R. 178 ; 5 T. L. R. 665 ; 
2 Meg. 1 , C. A. 

Annotation 8 : — Reid. Re Herbage Rente, Greenwich Charity 

Coinrs. V. Green, 11896] 2 Ch. 811 ; Cundiff v. FitzsinimonB, 

[1911] 1 K. B. 513. 

841. Exercise of powers without sanction 

of court — Power of sale — Conveyance not executed 
by all liquidators.] — ^A mtge. was made to the 


SOOIBTIBS. 

trustees of an unincorporated building society. 
The mtge. deed provided that, in case of default 
by the mtgor., the property should be held upon 
trust that the trustees for the time being should, 
if & when required by the directors of the society, 
sell the property. An order was made for the 
winding-up of the society, as an unregistered co., 
imder Cos. Act, 1862 (c. 89), s. 199. By a sub- 
sequent order six directors of the society were 
appointed liquidators, & it was ordered that all 
the acts required or authorised bjr the Act to be 
done by the official liquidators might be done by 
any two of them. By another order it was ordered, 
following 8. 203, that all such property real & 
personal, including all interest, claims & rights in, 
to & out of property real & personal, & including 
things in action, as might belong to or be vested 
in the society, or to or in any person or persons in 
trust for or on behalf of the society, should vest in 
the official liquidators, &, in pursuance of s. 96, 
that they should be at liberty to exercise any of 
the powers conferred on them by s. 95 without the 
sanction or intervention of the ct. After that, 
two of the six liquidators, without any further 
sanction of the ct., sold the mortgaged property, & 
executed a deed by which they purported to convey 
it to the purchaser in fee, freed & discharged fi’om 
the mortgage debt: — Held: (1) the power of 
sale was validly exercised ; (2) the conveyance 
only passed the legal estate in two-sixths of the 
property. — Be Ebsworth & Tidy’s Contract 
(1889), 42 Ch. D. 23 ; 58 L. J. Ch. 666 ; 60 L. T. 
841 ; 37 W. R. 657, C. A. 

Annotatioyis : — Mentd. Re Bryant & Culllngford to Baming- 

ham (1889), 62 L. T. 53 ; Stamford, Spalding & Boston 

Banking Co. & Knight’s Contract, [1900] 1 Ch. 287. 

342. Propriety of.] — A motion was 

made by the official liquidator of an unincorporated 
building society, which was in course of being 
wound up compulsorily under Cos. Act, 1862 
(s. 89), for an order, pui’suant to s. 203, vesting in 
the liquidator certain property then vested in t.he 
sole surviving trustee of the society, & that the 
liquidator might be at liberty to exercise any of 
the powers conferred on him by s. 95 without the 
sanction or intervention of the ct. : — Held the 
right to exercise the po Wei’s conferred by s. 95, 
without the sanction or intervention of the ct., 
could not be allowed, it being improper to make 
the order in such general terms. — Be Britannia 
Permanent Benefit Building Hociety (1890), 
63 L. T. 304. 


Sub-sect. 2. — Liability to Contribute. 

348. General rule.] — The Uability of members of 
a building society, registered under 1836 Act, for 
its ordinary debts, such as rent, rates taxes, 
does not depend on the doctrine of partnership, 
or on the contract of the members tnfer se^ but on 
the doctrine of principal A agent, if the assets 
are insufficient, the membeis, both advanced & 
unadvanced, are liable as contributories for such 
ordinary debts, if incurred while they are members. 

Circumstances (see No. 344, post) in which : — 
Held : neither the advanced nor unadvanced 
members were liable to contribute, beyond the 
amounts iiayable on their shares under the rules 
& tables, to pay the deficiency due t.o depositors. 
— Be West London & General Permanent 


PART XIll. SECT. 2, SUB-SECT. 2. 

k. Advanced dt unmtvanccd shares.] 
— A shareholder who held forty 
BlLaxes of the society of the nominal 
value of £1,000 obtained an advance 


of £500 from the society : — Held : 
that in the winding up he was to 
be treated as having rooclved payment 
by anticipation of twenty completed 
snares & as a holder of twenty uu- 


advancod shares, &; not as having 
obtained a loan on the security of his 
forty shajres. — ^Noutu Dbitish Build- 
ing Society v. M’Lbllan (1887), 14 
K. (Ct. of Sess.) 827.— SCOT. 
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Benefit Building Society, [1894] 2 Oh, 862 ; 
63 L. J. Oh. 606 ; 70 L. T. 796 ; 42 W. B. 636 ; 
10 T. L, R. 280 ; 38 Sol. Jo. 273 ; 8 R. 764 ; sub- 
sequent proceedings (1898), 78 L. T. 393, 0. A. 

844, — — For costs of winding-up & reaiisa- 
tion.] — tAftllding society, registered under 1836 
Act, had Vent money to its advanced members in 
respect^ of their shares in the society. Some of 
the irttges. by the advanced members secured the 
pfihcipal advanced, &> such sums as might become 
payable to the society imder the mtge., or the rules 
or bye-laws; or ‘‘in any other way.” The other 
mtges. secured the mtgor.’s instalments, subscrip- 
tions, fines, & other sums payable according to the 
rules. The rules provided for the release of a 
member’s security on his paying the amount due 
for principal, interest, fines, & other payments, & 
empowered the trustees, for the purposes of the 
society, to borrow sums up to a certain limit, at 
interest, & in order to procure such loans, to give 
their personal security, with a right to be indemni- 
fied out of the first funds of the society which should 
be received, but neither the rules nor the deposit 
receipts given under them purported to give any 
security to tlie depositors upon the funds or assets 
of the society. The shares of both advanced & 
unadvanced members were of the same nominal 
value. The assets of the society, when it was 
ordei’ed to be wound up, were suilicient to pay the 
ordinary creditors, but not the depositoi's also, in 
full : — Held: (1) the actual costs of realising the 
properties as they existed at the commencement 
of the winding-up must first be paid out of the assets 
as th(iy then existed, &. the rest of such assets must 
bo applied in paying ordinary debts k> loans on 
deposits, pro raid ; (2) to meet the estimated costs 
of winding-up, other than coats of realisation, a 
call must be made on all the members, both 
advanced & unadvancod, in proportion to their 
shares, & the deficiency due to the ordinary creditors 
must also be met by calls on all the membei*s. — 
He West [.(ONdon & General Permanent Benefit 
Builoincj Society, [1894] 2 Oh. 352 ; 03 L. J. Oh. 
500 ; 70 B. T. 790 ; 42 W. R. 535 ; 10 T. L. K. 
280 ; 38 Sol. .Jo. 273 ; 8 R. 704 ; ttubscquenl pro- 
ceedUhgs (1898), 78 L. T. 393, 0. A, 

345. Shareholder — Rot director or member of 
executive committee — Forfeiture of shares by non- 
payment of fines.] — A shareholder of a benefit 
building society, who has forfeited liis shares by 
nonpayment of fines, etc., although he is neither 
a director nor member of the executive committee, 
is liable to be put on the list of contributone.s on 
the winding-up of the society. — Tie St. George’s 
Benefit Building Society, Ex p. Foote, 
Jennings, & Dbarsley (1858), 32 L. T. O. S. 
69 ; 6 W. R. 766. 

846. Director dc member of executive 

committee — No payments made — Share book 
signed.] — A shareholder of a benefit society, who 
is a director & member of the executive committee, 
& who had paid nothing, but has signed the share 
book, is liable as a contributory on the winding-up 
of the society. — lie St. George’s Benefit Build- 
ing Society, Ex p. Foote, Jennings, & llEAiiSLEY 
(1858), 32 L. T. O. S. 69 ; 6 W. R. 766. 

847. Appointed director — Subscription 

paid-^hare book not signed.] — A shareholder of 
a benefit society, who has been appointed a 
director paid a subscription, but has not signed 
the share book, is liable as a contributory to the 


debts & liabilities of the concern . — Be St. George’s 
Benefit Building Society, Ex p. Foote, 
.Fennings, dc Dearsley (1868), 32 L. T. O. S. 
69 ; 6 W. R. 766. 

848. Past advanced or investing members — 
Satisfaction of liabilities before winding-up.] — 

Past members of a building society, whether 
advanced or investing members, who have satisfied 
all their liabilities to the society in accordance 
with the rules before the commencement of the 
winding-up of the society, are not liable to con- 
tribute with members at the date of the winding-up 
to the losses of the society. — lie West Riding 
OP Yorkshire Permanent Benefit Building 
Society, Ex p. Pullman, Ex p. Charnock, 
Ex p. Johnson & Greenwood (1890), 46 Oh. 1). 
463 ; 59 L. J. Oh. 823 ; 63 L. T. 483 ; 39 W. R. 74. 

849. Unadvanced members — For call adjusting 
rights inter se.] — ^A permanent building society 
having fallen into ditficulties, in consequence of 
the defalcation of a secretary, was wound up by 
order of the ct. By the iTiles of the society, 
shares might be taken at & conunence from 
different times, but the ultimate value of each 
share was io be £120, & members were to continue 
to pay their subscriptions monthly for fourteen 
years, or until all shares of the same date should 
have attained the full value of £120. The rules 
also provided that the funds of the society should 
belong to the members in proportion to the time 
they had been subscribers, &; that at the end of 
fourteen years from the date of each share, or 
when the accumulated subscriptions with interest 
amounted to £120 the unadvanced shai’eholders, 
i.c., those to whom no advance of their shai’cs 
had been made on mtge., should be repaid £120 
per share. At the winding-up of the society, the 
assets wore insufficient to repay in full the un- 
ad vanced shareholders the amount they had paid 
upon their shares. Some of those shareholders 
had paid up the greater part of their shares, whilst 
others who had recently become shareholdeis had 
paid up much less. A call had been made by the 
official liquidator upon all the shareholders for 
the purpose of satisfying the claims of the un- 
advanced shareholders, but had been aheady dis- 
charged as to the advanced shareholders : — Held : 
the order must also be discharged as to the 
unadvanced shareholders, & the assets must be 
distributed among the unadvanced shareholders 
pro raid under the society’s rules, in propoi*tion 
to the time for which they had subscribed to the 
society. — lie Doncaster Permanent Building 
Society (1807), L. R. 4 Eq. 579 ; 36 L. J. Oh. 871 ; 
32 J. P. 3. 

Annotations: — Consd. Buckle v. Lordoimy (J887), 66 

Ij. j, Ch. 487 ; Rc Miildlesborough, Redoar, & Saltburn, 

etc.. Bldg. See. (1889), 58 L. J. Ch. 771. 

350. To extent of sum due at date of 

winding-up.] — ^A building society formed under 
1830 Act, but not registered imder 1874 Act, was 
ordered to be wound up. All the debts of the 
society had been paid, & there was a sum of 
surplus assets for the division amongst the mem- 
bers. The rules provided {inter alia) that when 
it should be deemed advisable to bring the opera- 
tions of the society to a termination, a general 
meeting should be held, wliich should have power 
to dissolve the society, & when all payments due 
to the society by membei*s or any other person 
had been satisfied, <fc the debts of the society 

outltled to enforce the rule In the 
winding-up. — N orth Barrisu Bueld- 
iNG Society v, M’Lullan (1887), 14 
li. (Ct. of SOBH.) 827.— 60OT. 


1. Fine — RigM to enforce,] — A 
sooiety provided that members in 
arrears two fortnightly instalments 
should pay a line. The liquidator 
admitted that at the date of the last 


balance-sheet of the sooiety no fines 
had been levied on certain members, 
& that it was not the practice of the 
sooiety to exact lines in terms of the 
rule : — Held : the liquidator was not 
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paid, the stock of the society should Ik) divided 
among the members according to. the respective 
number of unadvanced shares which each member 
might have standing at his credit in the books, & 
allowing the fair proportionate rate of profit upon 
each such share according to the duration of their 
payments to the society x—Held : the unadvanced 
members were free from all liability beyond 
what they were bound to contribute up to the 
commencement of the winding-up . — lie Middles- 
BOBOuaiT, Redcar, & Saltburn, etc., Building 
Society (1889), 58 L. J. Ch. 771 ; 5 T. L. R. 516. 
Annotations : — ^Mentd. lie Britannia Perinanont Benefit 
Bldff. Soc. <1891), 65 L. T. 196 ; Ijondon Provident BidR. 
Soe. V. Morgan, [1893] 2 Q. B. 266 ; Kemp r. Wright, 
[1894] 2 Ch. 462. 

351 . Por amount due on preference 

shares.] — building society issued under its 
rules xiaid up pixjforence shares at a guaranteed 
rate of intei*ost, the holdei's not being liable to 
contribute to losses nor to participate in profits. 
The ordinary members were liable under the rules, 
whether on withdrawing their shares, or on 
repaying advances thereon, or on redeeming their 
securities; for a fair proportion of the losses, 
expenses, bad debts, & other charges of the society. 
The society was woimd up & there was a deficiency 
of assets : — Held : the ordinary members were 
liable for the full amount due on the preference 
shares, including interest thereon since the date 
of the winding-up order, &; those members who had 
not received advanccjs on their shares must satisfy 
that liability by submitting to a deduction from 
their claim against tiie assets . — Rc Reliance 
Permanent Benefit 13uilding Sociei’Y (1892), 
01 L. J. Oh. 153 ; 66 I.. T. 823 ; 8 T. I., R. 525 ; 
36 8ol. Jo. 161. 

352. Advanced members — Towards money due 
to unadvanced members — Subscriptions fuUy paid 
up.] — The rides of a permanent- building society 
provided that advanced shareholders, on paying 
their subscriptions for fourteen years, should hold 
their property released from the mtge. to the 
society. The society having got into difficulties, 
was ordered to be wound up. Upon the question, 
whether advanced members ought to be placed 
upon the list of contributories : — Held : they 
ought for the purpose of discharging the debts 
due to third parties, but having paid all the sub- 
scriptions that would become due up to the end 
of fourteen years, they were not liable to calls for 
the purpose of paying to the unadvanced membei’s 
the money due to them from the society. — Re 
Doncaster Permanent Building Hociety (1866), 
L. R. 3 Eq. 158; 15 U T. 270 ; 31 J. P. 310; 
15 W. K. 102 ; subsequent proceedings (1867), 
L. R. 1 Eq. 579. 

AnfudationB : — Coxuld. Brownlie v. RuyHell (1883), 8 App. Ctwj. 
235 ; lie Mliidlcflborough, Redcar, & Haltburii, etc.. Bldg. 
JSoc. (1889), 58 L. J. C'h. 771 ; iiOiidun Provident Bldg. 
Hoc. V. Morgan, [1893] 2 Q. B. 266 ; lie Went London & 
Uoiieral Permanent Benefit Bldg. Soc., [1894] 2 Ch. 352, 
Retd. Kemp v. Wright (1894), 7 B. 631. Hentd. He 
Victoria Permanent Benefit Bldg. Investment & Freehold 
Laud Soe., Hill’s Cose, Jones’ Case (1870), L. 1(. 9 Kq. 
605 ; He Blackburn & District Benefit Bldg. Hoc. (1883), 
24 Ch. D. 421. 

353. Liability as debtor only— Not as 

contributory.] — A building socic^ty formijd under 
1836 Act, but not registered under 1874 Act, was 
ordered to be wound up. Under the rides of the 
society the advanced members were not made 
liable to contribute to losses, but the directors wei’e 
at liberty to allow to an advanced member, upon 
discharging any mtge., a fair proportion to the 
best of their judgment of the surplus profits of 
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the society in respect of bis advanced shares. At 
the date of the winding-up order D., an advanced 
member, was indebted to the society in respect 
of the advance made to him, which was secured 
upon a mtge. of leasehold property. D. died 
subsequently to the date of the wmding-up order, 
So the exors. & trustees of his will were settled 
upon the list of contributories of the society. 
The mtge. given by D. was to secure payment of 
all share or subscription money, expenses, fines, 
forfeitures, & money whatsoever to be paid by the 
mtgor. pursuant to the rules of the society in 
respect of the shares so received by him in advance 
as aforesaid, or otherwise in respect of his being a 
member of the society — Held : (1) an advanced 
shareholder was the debtor of the society in respect 
of the money which he was bound to pay back, 
& was not a shareholder liable as a contributory ; 

(2) the exors. So trustees of D. were not liable to 
be put on the list of contributories. — Re Britannia 
Permanent Benefit Building Society (1891), 
65 L. T. 190. 

Annotations : — Ooxud. Ijondon Provident BJdg. Soc. v. 

Morgan, [1893] 2 Q. B. 266. Distd. Kemp Wright. 

[1894] 2 Oh. 462. 

354. For amount due on preference 

shares.] — A building society issued under its 
rules paid up preference shares at a guaranteed 
rate of interest, the holdei’s not being liable to 
contribute to losses nor to participate in profits. 
The ordinary members were liable under the 
rules, whether on withdrawing their shares, or on 
repaying advances thereon, or on redeeming their 
securities, for a fair proportion of the losses, 
expenses, bad debts, & other charges of the society. 
The society was wound up & there was a deficiency 
of assets : — Held : the ordinary members were 
liable for the full amount due on the preference 
shares, including interest thereon since the date 
of the winding-up order, & those members who 
had I’oceivod advances on their shares must 
satisfy that liability by payment. — Re Reliance 
Permanent Benefit Building Society (1892), 
61 L. J. Ch. 453 ; 66 L. T. 823 ; 8 T. E. R. 525 ; 
36 Sol. Jo. 461. 

355 . Ratably with investing memb(9rs — 

Special contract in niles.] — The rules of an incor- 
porated building society, which was being wound 
up by the ct., provided that periodic accounts 
should be taken of the assets A liabilities of the 
society, & that in the event of a deficiency the 
loss should be apportioned amongst the membei’s 
generally, & that any member having made the 
full payment or repayment on his shares should 
remain in the society until he had made all such 
additional payments or repayments as were 
allotted to him : — Held : advanced as well as 
unadvaiiced mcmboi’s were liable to contribute to 
losses. — Re Albion Mutual I’erm^vnent Building 
Society (1888), 43 Ch. D. 410, n. 

Aniwtatuni : — Reid. He West Bidiug I’cnnaucnt Benefit 

Bklg. Hoc. (1890), 43 Ch. D. 407. 

356. .] — The rules of a building 

society provided (1) that advance members could 
redeem their securities on payment of the amount 
fixed by the t-ables of the sc^ciety, together with 
the full amount which should then be due for 
subseript.ions, fines, A other payments,” (2) that 
.surplus pi'oflts ‘‘ after providing for all liabilities ” 
should b(i appropriat(*d equitably So equally 
between the investing & borrowing mom bet’s, So 

(3) that “ in the event of the directoi’s determining,” 
at a special meeting to be hold every three yeiU’s, 
that there was ” a deficiency of income by which 
the society might be prevented from meeting its 
anticipated expenditure So liabilities ” the amount 



ot such defideney should be ** apportioned by 
the directors between the investing k borrowing 
members. The society, which was registered 
under 1836 Act, ^t into difficulties, k was being 
wo\md up by the ct. There were no outside 
creditors, but the assets were insufficient to pay 
investing members the full value of their shares. 
On appncation by the liquidator to place advanced 
mcpDEOers on the list of contiibutories, no appor- 
ttomnent of losses having been made by the 
directors: — Held: (1) the ** liabilities ** to be 
provided for under r. 2 included sums payable to 
investing members ; (2) income in r. 3 was 
not used in contradistinction to capital, but meant 
what was coming in from all sources, k ** liabili- 
ties ** in the same rule also included sums payable 
to investing members ; (3) under those rules 

advanced members were liable to contribute to 
any losses together with the investing members, 
& any member seeking to redeem could only do 
so upon paying what might be due from him in 
respect of this liability ; (4) the fact that the 
directors had not “ determined ” k “ appor- 
tioned the loss made no difference since the 
society was being woimd up by the ct. ; (5) rules 
similar to r. 3 constituted a special contract 
between the members, under which advanced 
members were liable to contribute ratably with 
investing members, both towards paying outside 
creditors k also in sharing the other losses incurred 
by the society, which, but for such contract, 
would faU on investing members alone. — Re West 
Hiding of Yorkshire Permanent Benefit 
Building Society (1890), 43 Ch. D. 407 ; 69 
L. J. Ch. 197 ; 62 L. T. 486 ; 38 W. R. 376 ; 
6 T, L. R. 160. 

Annotation : — CoDSd. Be West London & General Permanent 

Benefit Bldg, Soc., [1894] 2 Ch. 352. 

SeCt also, cases in Part VII., Sect. 4, ante. 

857. Right to redeem In accordance with 

rules — Not bound to remain members & share 
losses.] — T osh v. North British Building 
Society, No. 135, ante, 

358. -Re Middlesborough, 

Redcar, k Saltburn, etc.. Building Society, 
No. k36, ante, 

859. .] — Circumstances {see No. 344, 

ante) in which : — Held : the advanced members 
were entitled to redeem on paying the calls therein 
mentioned k the amounts due imder their mtges. 
k the rules k tables. — Re West London k 
Gener al Permanent Benefit Building Society, 
[1894] 2 Ch. 352 ; 63 L. J. Ch. 606 ; 70 L. T. 796 ; 
42 W. R. 635 ; 10 T. L. R. 280 ; 38 Sol. Jo. 273 ; 
8 R. 764 ; subsequent proceedings (1898), 78 L. T. 
393, C. A. 

860. Non-member mortgagor — Incorrect recital 
of membership In mortg^e.] — £., the surveyor 
of a benefit building society, at the request of 
the directors agreed to purchase land of the 
society on the understanding that he could immedi- 
ately mtge. it to the trustees of the socie^ for the 
full amount of the purchase-money. The land 
was conveyed to £., k he executed, without 
reading it or knowing its contents, a deed pre- 

d Dy the solr. of the society mortgaging the 
to the trustees, which he believed to be an 
ordinary mtge. for securing the purchase-money 
k interest. The deed in fact recited that £. was 
a member of the society, k had subscribed for a 
certain number of shares, k that the purchase- 
money had been advanced to him in respect of 
his shares, k it contained a covenant by £. to 
make payments on the shares according to the 
rules of tne society. £. never applied for shares, 
k did not comply with any of the conditions pre- 
j. — ^voL. vn. 


scribed by the rules for the admission of members^ 
his name was not entered in the register of memberst 
k the ffirectors never called upon him to make 
any pa3mients as a member. Two years alter 
the date of the mtge. the society was ordered to 
be wound up : — Held : the mtge. deed did not 
represent the real transaction, k E. could not be 
made a contributory . — Re Victoria Permanent 
Benefit Building Investbient k Freehold 
Land Society, Bmpson’s Case (1870), L. R. 0 Bq. 
697 ; 22 L. T. 865. 


Sub-sect. 3. — Distribution op Assets. 

861. No express provision In rules for corn- 
pulsory wlndlng-up.j^A building society formed 
under 1836 Act, but not registered under 1874 
Act, was ordered to be wound up. All the debts 
of the society had been paid, k there was a sum 
of surplus assets for division amongst the members. 
The rmes provided {inter alia) that when it should 
be deemed advisable to bring the operations of 
the society to a termination, a general meeting 
should be held, which should have power to dissolve 
the society, k when all payments due to the 
society by members or any other person had been 
satisfied, k the debts of the society paid, the stock 
of the society should be divided among the 
members according to the respective number of 
unadvanced shares which each member might 
have standing at his credit in the books, k allowing 
the fair proportionate rate of profit upon each 
such share according to the duration of their 
payments to the society: — Held: (1) the rules 
not expressly providing for the case of a com- 
pulsory winding-up, the assets must be divided, 
as near as might be, according to the interests 
existing at the commencement of the compulsory 
winding-up ; (2) the unadvanced members were 
free from all liability beyond what they were 
bound to contribute up to that date, but they 
could not participate in the distribution of the 
surplus assets before paying up or bringing into 
account all that was due from them down to the 
date of the winding-up. — Re Middlesborough, 
Redcar, k Saltburn, etc.. Building Society 
(1889), 68 L. J. Ch. 771 ; 6 T. L. R. 616. 
Annotations : — Refd. Re Britannia Permanent Benefit Bldg. 

Soo. (1891), 65 L. T. 196. Mentd. London l^rident 

Bldg. Soc. V. Morgan. [1893] 2 Q. B. 266 ; Kemp v, 

Wright. [1894] 2 Ch. 462. 

362. Right to rank as creditors — ^Realised shares 
converted into deposits — Want of hona fldes.] — 

C. became an unadvanced subscription share- 
holder in 1871, k a director in 1878. As such 
member, he invested sums, which, with accumula- 
tions in Aug., 1886, represented £700 or seven 
shares, which matured at that date. 0. then went 
to the secretary of the society, k it was suggested 
that his money should be left in the hands of the 
society as a deposit or loan, but no entry was 
made in the books of the transaction. B., who 
was solr. to the society k continued to act as such 
down to the date of commencement of the winding- 
up, aimeared in the books in May, 1886, as entitled 
to £525 in respect of five shai^ for which he 
had subscribed, k which matured at that date. 
In Ma^, 1886, 0. commenced an action against 
the society for the amount of his own sham & 
also those of B., who had transferred them to 
him. In August a compromise was effected 
which, according to the minute, was as follows : 
** Resolved that B. have a certificate for £500 in 
respect of his five shares. 0. arranged to abandon 
the writ he had issued, k it was arranged that if 
he issued another for £736, no appearance should 

LL 
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SecL 2^ — VnkM^v^raied socieHea — u^indin^-up 
under Companies Acta : Svib^ a ect* 3.] 

be entered to it, but judgment should be allowed 
to go by default, C. undertaking to hold such 
judgment at the dis]posal of the society & not to 
take any further action upon it.” The object of 
above course was to make both C. & B. creditors 
of the society rather than shareholders. The 
writ was issued, &; judment went by default as 
arranged. 0. afterwards filed a petition to wind 
up the society, but the county ct. judge refused 
to allow 0. & B. to rank as creditors in the winding- 
up : — Held : in the circumstances the transaction 
was not bond fide but was ultra vires^ as the 
directors had a fiduciary positiem with respect to 
the other shareholders, & the county ct. judge’s 
dedsion was right . — Be Sheffield Permanent 
Buildino Society, Crookes’ Appeal, Bbails- 
FOBD’s Appeal (188fi), 6 T. L. R. 211, D. C. 

8dS« Priority in repayment — Of widows dc 
cUidren of deceased members.] — Upon the con- 
struction of a scheme of amai^ment entered into 
betwemi the creditors &> cantributories of an unin- 
corporated building society, in the course of its 
winding-up by the ct., it was declared that the 
surplus assets ou^t to be distributed according 
to the rights of tiie shareholders under the rules 
of the society. The question then arose whether 
the widows k> children of deceased members were 
entitled to precedence, having regard to the 
piovirion in the rules that if more than one member 
should give notice to withdraw at one time they 
should be paid in rotation, accending to the 
priority of notice, provided always that the 
widows &; children of deceased members should 
always have the precedence. The rules also pro- 
vided (clause 25) that, in case of a member dying, 
has shares & interest should belong to his exors. 
or administratorB, or other the person or persons 
thereinafter mentioned ; that, when on the death 
of any member without leaving a will a sum of 
money not exceeding £50 should become payable, 
such sum should, in default of letters of administra- 
tion being taken out to the deceased member, be 
paid to any person nominated by deceased in 
writing, such person being husband, wife, fat^her, 
mother, chOd, brother or sister, nephew or niece, 
of such member, &, in case there should be no 
such nomination, or the person so nominated 
should have died before the deceased member, or 
in case the member should have revoked such 
nomination, then such sum should be paid to the 
person who should appear to be entitled under 
Btat. Distribution to receive same, without taking 
out letters of administration: — Held: (1) the 
true construction of the rules was tliat, whenever 
there was a competition between persons who had 
given notice to withdraw their shares & the 
widows & children of deceased members whom the 
society was bound to recognise under clause 25, 
then the widows & children should always have 
precedence ; (2) under the scheme, such widows 
children were entitled to be pmd in priority to 
the other sharehdiders of the society, such widows 


& children ranking inter se according to the 
dates of the deaths of the deceased members 
through whom they claimed . — Be West London 
& General Permanent Benefit Buildino 
Society (1898), 78 L. T. 393 ; 14 T. L. R. 304 ; 
42 Sol. Jo. 363, C. A. 

Re Connties Conserratlvo Permanont 
Beneftt Bl^. Soc., Davis i>. Norton, [1900] 2 Ch. 819. 

Service Sliare Purchase Soo. (1909), 78 

Xja ala wXla Tlva 

384. Of withdrawing members over nth w 

members— Of “reaUsed” members.]— By the 

rules of a benefit building society realised ” 
members, who had by their subscription, with 
interest & bonuses, made up the full amount of 
their shares, were entitled to payment, or certifi- 
cates for payment in rotation, of such amount, & 
withdrawal ” members, who had not made up 
the full amount of their shares, but had given 
notice to withdraw, were entitled to like payments 
or certificates for the amount of their subscriptions 
with interest. In the winding-up of the society : 
— Held : these two classes stood in the position of 
creditors entitled to be paid in priority to “ in- 
vesting ” members, who had not made up their 

shares, & had given no notice of withdrawal. 

Re Norwich & Norfolk Provident Building 
Society, Ex p. Rackham (1876), 45 L. J. Ch. 
785, C. A. 

Annotations : — Hentd. Re Blackburn 8t District BcnAfifc 
?0 App.'caL! 33^^* ' Waftou rEdgo 

866. — - A]>|>Ueatlon of rules.]— By the 

rules of a buildmg society it was provided that 
members of the society might withdraw their 
money, provided the funds permitted, by giving 
notice acceding to the printed form in the 
schedule. The society was wound up, & the funds 
were insufficient to pay the whole of the investing 
members in full :—Held : those members who h^ 
given the prescribed notice of withdrawal were 
entitled to be paid in priority to those members 
who had not given notice, & the winding-up of 
the society did not prevent the application of the 
rules, although at the time of winding-up there 
were no funds immediately available for payment 
—Walton v. Edge (1884), 10 App. Caia. 33- 
51 L. J. Ch. 362 ; 52 L. T. 666 ; 49 J. R 468 • 
33 W. R. 417 ; 1 T. L. K. 90, H. L. ; affg. S C. 
std) nom. Be Blackburn <to District Benefit 
Building Society (1883), 24 Ch. D. 421, 0. A. 
AnmdatioM >-Cpnad. /?€ Mid^Bbrough. Redcar, slutbum- 

(1890), 54 J. P. 613 ; Rc Sunderland 36th Univereal 

, Rf Mutual Aid Permanent Benefit 
182 ; »Sibun v. J'earco (1890), 
44 Ch. D. 354 ; Barnard v. Tomaon, [18941 1 Ch ^74 • 
Botteu V. City & Suburban Permanent Bldg Soc *ri8951 

•mS VV bM r • 

tittll) aT-’c.' 3a8®^ B^kfr BLkb,2S”&f 

Mutual Bldg. Hoc. (1887), 36 Ch. D. 777 ; iJe AmW«Sf 
Investment Bldg. Soc., [1896] 1 Ch. 89. Ambition 

see. -.]— The rules of a building 


PART XIIL SECT. 8. SUB-SECT. 3. 

m. Priori^ in repayment — De* 
heniure Juuaers,] — ^Denture-holders 
holding debentures which purported 
to create a charge upon the funds of the 
aoedety (a rale of the sooietT providing 
that the repayment of deposits or 
loans, with such interest as might be 
agre^ upon, should be a first charge 
upon the funds of the society) are 
entitiod to be paid In full, with interest 
at the rates mentioned in their deben- 
tures, in priority to all other claims. — 


Re Auckland I^bmaxknt Co-opeba- 
TivK Building Sc Invkstmen"! Society 
(1899), 17 N. Z. L. R. 634.— N.Z. 

365 i. Withdrawing numbers 

over other members — AppUcaiion of 
rules.] — Where, under the rules wltli- 
dxawing members became, at expim- 
tion of their notices, absolutely en- 
titled to payment. Sc entitlod in the 
liquidation to payment in priority to 
members who had not wiUidmwn 
before liquidation. Sc it was provided 
that no more than one-half of the 


weekly receipts should be applied in 
payment to withdrawing membem. 
payment was merely postponed to such 
members if it should be necessary in 
order to carry on the business of the 
society. They were to be in 

rotation, acoordlug to the priority 
of their notices, with interest to the 
time of payment at a rate specified in 
the rules. — Re Auckland PKaMANENT 
Co-operative Building Sc Invest- 
MKNT ^OIBTY (1899), 17 N. Z. L. R. 
0o4.‘ 
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society provided that any member desirous of 
withdrawing should » by giving a month’s notice 
in writing, be entitled to receive back his sub- 
scription money in the manner therein mentioned ; 
that menofbers withdrawing, whose shares were 
fully paid 'up, should be entitled to 5 per cent, 
interest irom the time such shares were so paid up, 
or fyofb the time the previous dividend was paid, 
^ that if more than one member should give notice 
'to withdraw they should be paid in rotation 
according to the priority of their notices. The 
society was ordered to be wound up under Cos. 
Acte, & at the date of the winding-up the share- 
holders consisted of three classes, viz. : (1) mem- 
bers who gave early notices of withdrawal of 
their shares, & who claimed to be paid out of the 
assets in priority to those who gave later notices ; 
(2) members who gave later notices & who claimed 
that all the withdrawing members should be paid 

? ari passu ; & (3) members who gave no notices. 

'he question being, whether the assets should be 
distributed pro raid amongst all the members who 
gave notice of withdrawal before the winding-up 
commenced, or ought to be distributed amongst 
them in priority & rotation according to the 
successive dates of their respective notices : — 
Held : the members who gave notice of with- 
drawal prior to the commencement of the winding- 
up were entitled to be repaid the amount of their 
shares in priority to the other members, according 
to the respective dates of their notices . — Be 
Middlesbrough, Redcab, Saltburn-by-the-Sea, 
& Cleveland District Peb^ianent Benefit 
Building Society (No. 2) (1885), 53 L. T. 203. 

AnmtcUion : — Mentd. Reliance Permanent Benefit Bldg. 

Soc. (18U2), 61 L. J. Ch. 453. 

307, Of lenders over shareholders & 

members — Money borrowed under unlimited power 
of borrowing — Claim to special equitable charges,] — 

By the rules of an unincorporated building society, 
the directors were authorised from time to time, 
as occasion might require, to borrow any sums of 
money at interest from any persons, the borrowed 
money to be a first charge upon the funds & pro- 
perty of the society. Under the rule the directors 
bori*owed large sums for the proper purposes of 
the society, & deposited with the lenders, as 
security, title deeds of properties which had been 
mortgaged to the society by advanced members : 
— Held : the rule was valid, & the lenders were 
entitled in the winding-up to payment out of the 
assets, after satisfaction of the outside creditors, 
& in priority to the claims of all shareholders or 
members, but the lenders must give up their 
securities to the official liquidator, the claim to 
special equitable charges upon specific properties 
being inconsistent with the true meaning of the 
rule, which was that all the money borrowed 
under it was to have the benefit, equally & pari 
passu, of a first charge upon the general funds & 
property. — Murray v, Scott, Agnew v. Murray, 
Brimelow V. Murray (1884), 9 App. Cas. 519 ; 
63 L. J. Ch. 745 ; 51 L. T. 402 ; 33 W. R. 173, 
H. L. ; revsg, S. C. siib nom. Be Guardian Perma- 
nent Benefit Building Society (1882), 23 
Ch. D. 440, C. A. 

Annotntiona : — Coiud. Cuiilifle, Brooks v. Blackburn Benefit 


Bldg. Soc. (1884), 52 L. T. 225 ; Small v. Smith (1884), 
10 App. Cos, 119 ; He Middlesbrough, Redoar, Saltbum- 
by-tho*Sea, & Cleveland District Permanent Benefit 
Bldg. Soc. (No. 2) (1885), 63 L. T. 203 ; Re West London 
8c (General Permanent Benefit Bldg. Hoc., [1894] 2 352 ; 

Sinclair v. Brougham, [1914] A. C. 398. Blackburn 

&; District Benefit Bldg. Soc. v. Cunli£[c, Brooks (1885), 29 
Ch. D. 902 ; Re Mutuu Aid Permanent Benefit Bldg. Soc. 
(1885), 29 Ch. D. 182. Mould. Be Mutu^ Aid 

Permanent Benefit Bldg. Soc. (1885), 30 Oh. D. 434 • 
Sheffield Sc South Yorkshire Permanent Bldg. Soc. o. 
Aizlewood (1889), 44 Ch. D. 412; Amalgamated Soc. of 
Ry. Servants v. Osborne, [1910] A. C. 87; Re Birkbeck 
l^ermanont Benefit Bldg. Soc., [1912] 2 Ch. 183. 

Money raised by subscriptions 

& deposits on loan — ^From persons not members,] — 

By r. 1 of a building society, formed under 1836 
Act, it was declared that the society was estab- 
lished “ for the purple of raising, by monthly 
subscriptions &> deposits on loans, a fund to make 
advances to members of the value of their shares,” 
to enable them to erect or purchase houses to be 
mortgaged to the society for the purpose of 
securing the payments prescribed by the rules of 
the society. A second rule provided that the 
directors should meet at certain times ” for the 
purpose of conducting the business of the society,” 
A third rule provided that at the end of every nve 
years a genei^ account of the affairs of the society 
was to be prepared, showing the ^oss receipts & 
expenditure Sc liabilities, & if in tal^g the accounts 
there appeared to be a deficiency of income, by 
which the society might be prevented from meeting 
its anticipated expenffiture Sc liabilities, the 
amount of such deficiency should bo equally 
apportioned by the directors between the investing 
Sc borrowing members, & be paid forthwith by 
such monthly or quaHerly instalments as the 
directors should determine : — Held : the lenders 
of money to the society were entitled in the 
winding-up of the society to priority over the 
members of the society . — Be Mutual Aid Perma- 
nent Benefit Building Society (1885), 30 
Ch. D. 434 ; 55 L. J. Ch. Ill ; 53 L. T. 802 ; 
34 W. R. 143, C. A. 

Anmtinium : — Co&fd. Re Birkbeck Permanent Benefit Bldg. 
«oc., 11912] 2 Ch. 183. 

<SVc, further, Companies. 

369. Of shareholders over unadvanced 

members — Issue of deposit or paid up shares — 
Preferential payment authorised by rules.] — By 

the rules of an unincorporated building society 
the board was authorised to issue deposit or paid 
up shares for £30 each at 5 per cent, interest with 
the right of withdrawing the whole or part of the 
deposit upon notice in preference to all other 
shares. That rule was struck out by the certifying 
barrister, but the directors printed Sc acted upon 
it by issuing shares accordingly. Some years 
afterwards the rule was amended, by altering 
into £1, & the amendment was certified by 
the barrister, & those who had taken £30 shares 
had them exchanged for £1 shares, & other £1 
shares were issued to new shareholders. The 
money paid by those shareholders was apphed 
for the purposes of the society : — Held : such 
sharehol del’s, whether they had become so before 
or after the amendment was certified, Sc whether 
they had given notice of withdrawal or not, were 


n. Matured ahareliolders over 

withdrawing memhera — Right to iniereat.'i 
— ^Matured shareholders are entitled to 
payment in priority to shareholders 
who withdrew before liquidation (the 
rules of the sooioty showing that 
matured shareholders were entitled to 
be paid in any event at the moment of 
maturity, whilst withdrawing share- 
holders might be postponed if half of 


the weekly receipts were insufficient 
to meet the withdrawals, Sc other 
funds were not available), but they are 
not entitled to interest, the rules not 
mentioning interest in their case. — 
Re Auckland Permanent Co-opera- 
tive Building & Investsient Kociety 
(1899), 17 N. Z. L. R. 634.— N.Z, 

o. Ordinary credUora over 


matured — Or wimdraunng membera,' 
Ordinary creditors take in priority, 
both to shareholders w’hose sliares have 
matured & also to shareholders who 
had given notices of withdrawal which 
had expired before liquidation of the 
society, but they ore not entitled to 
interest. — Re Auckland Permanent 
Co-operative Building Sc Investment 
SOCIETY (1899), 17 N. Z. L. R. “ 
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under Co m paniee Acte : Svb^s ect* 8 . ] 

entitled to be paid in the winding-up in preference 
to the unadvanced members. — Murray v. Scott, 
Agnbw V. Murray, Brimblow v, Murray (1884), 
0 App. Cas. 619 ; 63 L. J. Oh. 746 ; 61 L. T. 462 ; 
33 W. K. 173, H. L. ; affg* S. C. sub now. Re 
Guardian Permanent Benefit Building Society 
(1882), 23 Ch. D. 440, C. A. 

AnmiationH : — Conid. Re Middlesbrough, Kedoar, Baltbum- 
bT-the-8ea, & Clovoland District Pormanont Benefit 
Bidg. Soc. (No. 2) (1885), 53 L. T. 203 ; Sinclair r. Broug- 
ham, [19141 A. C. 398. ]EMd. Re West London & General 
Permanent Benefit Bl(^. Soc., [1894] 2 Ch. 352. llentd. 
Brooks V, Blackburn Benefit Bldg. Soc. (18N). 9 App. 
Cas. 857 : 3maU v. Smith (1884), 10 App. Cas. 119; 
Blackburn Sc District Benefit Bldg. Boc. v. Cnnlifie, 
Brooks (1885), 29 Ch. D. 902 ; Re Mutual Aid Permanent 
Bldg. Soc. (1886), 30 Ch. D. 434; Sheffield & South 
Yorkshire Permanent Bldg. Soc. v. Aizlewood (1889), 44 
C^h. D. 412; Amalgamated Soo. of Ry. Servants v, 
Osborne, (1910) A. C. 87 ; Re Birkbeok Permanent Benefit 
Bldg. Soc., [1912] 2 Ch. 183. 

370. Of depositors dc unadvanced members 
— Ultra vires banking business — Distribution of 
assets pari passu.] — A building society formed in 
1851 under 1836 Act, & empowered by its rules to 
borrow to an unlimited extent, started & developed 
a banking business. In 1911 the society was 
ordered to be wound up, & questions of priority 
arose between the outside creditors, the unad- 
vanced shai’eholders, & the bank customers on 
current and deposit account, for convenience called 
the depositors. The assets were insufficient for 
payment of all claimants in full, but were more 
than sufficient for payment of the outside creditors, 
who were subsequently paid by armngement, & 
the shareholders ; — Held : (1) the depositors were 
not entitled to recover money paid by them on 
an ultra vires contract of loan on the footing of 
money had & received by the society to their 
use ; (2) the assets remaining after payment of 
the outside creditors must be taken to represent 
in part money which the depositors could follow, 
08 having been invalidly borrowed, & in part 
money which the society could follow, as having 
been wrongfully employed by its agents in the 


Societies. 

banking business, Sc, subject to s 
by any individual depositor or shareH^Ker with a 
view to tracing bis own money into particular 
asset, & to the costs of the liquidationi^^^ght to be 
distributed pari passu between theJ|g0pQgj[^Ofg du 
the un^vanced shareholders accdiLii^g to the 
amounts respectively credited to theuat^ the 
books of the society at the commencement^ of the 
winding-up. — Sinclair v. Brougham, [1914Txa o. 
398 ; 83 L. J. Ch. 465 ; 111 L. T. 1 ; 30 T. L. 

316 ; 68 Sol. Jo. 302, H. L. ; varying S. C. sub nom. 
Re Birkbeck Permanent Benefit Building 
Society, [1912] 2 Ch. 183, C. A. ; subsequent 
proceedings^ sub nom. Re Birkbeck Permanent 
Benefit Building Society, [lpl5] 1 Oh. 91. 
Annotations : — Mentd. Brougham v, Dwyer (1913), 108 
L. T. 504 ; Leslie v. SheUI, [1914] 3 E. B. 607 ; Hoscoe 
(Bolton) V. Winder, [1915] 1 Ch. 62 ; Hammerton r. 
bysart, [1916] 1 A. C. 67 ; John r. Dodwell, [1918] A. C. 
563 ; KensiniHon Sc Enlghtsbridge Electric Lighting Co. 
r. Nottlng Hm Electric Lighting Co. (1918), 16 L. G. B. 
179 ; Banque Beige pour rEtranger r. Hombrouck 
(1920), 37 T. L. R. 76. 

371. Recovery of money overpaid — Share- 
holders paid In full by mistake of law— Liability to 
refund excess.] — In the winding-up of a building 
society the Ct. of Appeal affirmed the decision of 
the lower ct. that the A. & B. shareholders of the 
society were entitled to be paid in full out of the 
assets of the society in priority to a third class of 
creditors called depositors. The assets being 
amply sufficient for that purpose the liquidator, 
who was the official receiver, thereupon paid the 
claims of the B. shareholders in fiill before he 
received notice of an appeal by the depositor's to 
the House of Ixjrds. The House of Lords varied 
the judgment of the Ct. of Appeal by directing 
that the depositors were entitled to share ratably 
with the A. & B. shareholders in the assets, & 
that decision gave an all-round dividend of 16«. 
in the pound. On the application of the liquidator 
the B. shareholders were ordered to refund la. in 
the pound, being the amount they had received 
in excess of 16a. in the pound. — Re Birkbeck 
Permanent Benefit Building Society, [1915] 

1 Ch. 91 ; 84 L. J. Ch. 189 ; 112 L. T. 213 ; 31 
T. L. R. 51 ; 59 Sol. Jo. 89 ; [1915] H. B. R.,.31. 
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?. 2. Chdbch Boildino Acts, 1818 to 1884 . 
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Sect. 2. Opening New Burial Grounds or Additionb . . , , 

Sect. 3. Vestries and Meetings in Nature of Vestry .... 

Sect. 4. Elective Burial Boards in Urban Districts .... 
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A. Areas for which Boards appointed ....... 
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C. Sanction of Establishment ........ 

Sub-sect. 2. Joint Burial Boards ....... 
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Sect. 7. Joint Committees with Powers op Burial Boards 
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Sect. 1. Validity of Bye-Laws . 
Sect. 2. Monuments 
Sect. 3. Payments to IncumbentvS 
Sect. 4. Alienation of I..and 


PART X. POSITION OF BURIAL GROUNDS 

PART XI. CLOSED AND DISUSED BURIAL GROUNDS 
Sect. 1. Closing op Burial Grounds . . . . 

Sub-sect. 1. Power to Close . . . . 

Sub-sect. 2. Effect of Closing Order . 

A. Disposition of Land and Proceeds of Sale 

B. Obligation to maintain and repair . 

Sect. 2. Building upon Disused Burial Grounds 

Sub-sect. 1. What is a disused Burial Ground . 
Sub-sect. 2. Sale or Disposition under Statutory 
Sub-sect. 3. What is a “ Building ** . 

Sub-sect. 4. Permission by Faculty 
Sub -SECT. 5 , Effect op Illegality 
Sect. 3. Utilisation op Burial Grounds 

Sub-sect. 1. Open Spaces ..... 
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Sub-sect. 3. Footpaths ...... 
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PART XII. SUPERVISION OP BURIAL GROUNDS BY GOVERNMENT DEPARTMENTS ' 


PART XIII. BURIAL OP POOR PERSONS 660 

PART XIV. BURIAL OP PERSONS POUND DROWNED 550 

PART XV. DISINTERMENT 650 

Sect. 1. Authority 559 

Sect. 2. Purpose 501 

PART XVI. REGISTRATION OF BURIALS 602 

Sect. 1. Burials in Churchyards 502 

Sect. 2. Burials in Burial Grounds, Cemeteries, etc. ...... 602 

Sect. 3. Burials in Consecrated Ground without Service op the Church of England 562 
Sect. 4. Burial op Cremated Remains in Church ....... 562 

Sect. 6. Destruction, Forgery, and Falsification op Register. See Criminal Law and 

Procedure. 

PART XVII. MORTUARIES 503 

PART XVIII. CREMATION 563 

PART XIX. TAXATION AND RATING OF BURIAL GROUNDS AND BURIAL FEES . 564 


Charities 

Compulsory Purchase, 
generally . 

ConsiUuiion afid General 
Powers of Boards of 
Guardians . 
Metropolitan Borough 
Councils . 


See Charities. 

„ Compulsory Pur- 
chase of Land 
A Compensation. 

Poor Law. 
Metropolis. 


Urban Authorities, Parish 
Councils, Vestries, and 
Other Local Authorities 

Ecclesiastical Law, 
generally . 

Religious Services . 


See Local Govern- 
ment. 

„ Ecclesiastical 
Law. 

„ Charities ; Eccle- 
siastical Law. 


Note. — The principal Acts regulating burials d? cremation now in force in Engla'nd are Burial Ground 
Act, 1816 (c. 141), Cemeteries Clauses Act, 1847 <c. 65), Burial Acts, 1862 (c. 85), 1853 (c. 134), 1854 
(c. 87), 1855 (c. 128), 1857 (c. 81), 1859 (c. 1), 1860 (c. 64), 1862 (c. 100), 1871 (c. 33), Public Health 
{Interments) Act, 1879 (c. Zl), Burial Laws Amendment Act, 1880 (c. 41 ), Burial & Registration Acts (Doubts 
Removal) Act, 1881 (c. 2), Disused Burial Grounds Act, 1884 (c. 72), Burial of Drowned Persons Act, 1886 
(c. 20), Burial Act, 1900 (c. 16), Cremation Act, 1902 (c. 8), & Burial Act, 1906 (c. 44), referred to 
respectively in this Title as 1816 Act, 1847 Act, 1862 Act, 1863 Act, 1854 Act, 1865 Act, 1867 Act, 1869 
Act, 1860 Act, 1862 Act, 1871 Act, 1879 Act, 1880 Act, 1881 Act, 1884 Act, 1886 Act, 1900 Act, 1902 
Act, & 1906 Act. 


Part I —Rights and Duties of Executors and Others as to 

Burial. 


Sect. L— DISPOSAL OF BODY. 

Sub-sect. 1. — Right to Possession op Body. 

1. Whether property in corpse — Action in 
trover.] — Held: an action of trover against deft, 
for the bodies of two children that grew together 

PART 1. SECT. 1, SUB-SECT. 1. 

1 i. Whether propertv in corpse — 

Action for recof>ery .} — A corpse may 
possess such attributes as to justify its 
preserration on scientific or other 


would not lie, as no person had any property 

in corpses. v. Handysidb (circa 1750), 2 

East, P. C. 652. 

2. Death in workhouse.] — The master of 

S. workhouse, a surgeon A another person were 
indicted for conspiracy to prevent the burial of 

of it, & if deprived thereof may main- 
tain an action for Its recovery as against 
a person not entitled to nave it de- 
livered to him for the purpose of burial 
subject to any positive law forbiddi^ 
its retention in the particular olr- 


grounds, A if a person has by the lawful 
e.xerclse of work or sJtUl so dealt with 
such body in his lawful possession that 
it has acquired attributes diilerentiating 
it from a mere corpse awaiting burial, 
he acquires a right to retain possession 
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a person who died in tJie workhoxise in order that 
the corpse might be dissected. — R. v* Young 
U784), 4 Wentworth's Pleadings 219. 

8. Anatomy Act, 1882 (c. 75).] — 

Deft. w<^ oonvioted on an indictment charging 
him with disposing of certain dead bodies for the 
purpose of cUssection. Deft., the master of a 
wor&house, was a person having lawful possession 
of the bodies of deceased paupers, & under Anatomy 
''Act, 1832, s. 7, it was lawful for him to permit such 
bodies to undergo anatomical examination, pro- 
vided the relatives did not require them to be buried 
without such examination. For the x>urpose of 
preventing the relatives from making this require- 
ment &> leading them to suppose that the bodies 
were buried wfthout dissection, deft, showed the 
bodies to the relatives in coffins & caused the 
appearance of a funeral to be gone through. This 
fraud prevented the relatives from makmg the 
requirement, & deft, for gain to himself disposed 
of the bodies for dissection ; — Held : the statutory 
requirement not having in fact been made, deft, 
was justified in what he did by the sect., & the 
conviction was wrong. — R. v. Feist (1858), 
Dears. & B. 690 ; 27 L. J. M. 0. 104 ; 31 L. T. O. S. 
266 ; 22 J. P. 322 ; 4 Jur. N. S. 541 ; 6 W. R. 
646 ; 8 Cox, C. C. 18, C. C. R. 

4. Death In prison — Executed convict.]— 

To sell the dead body of a capital convict for dis- 
section, where dissection is no part of the sentence, 
is a misdemeanour indictable at common law. — 
R. v. CuNDicK (1822), Dow. & By. N. P. 13 ; 1 
Dow. & By. M. C. 356, N. P. 

5. Gaoler no lien.] — A gaoler re- 

fused t»o deliver up the body of a person, who had 
died while a prisoner in execution in his custody, 
to the exors. of deceased, unless they would satisfy 
certain claims made against deceased by the gaoler. 
The ct. issued a mmidamus^ peremptory in the first 
instance, commanding that the body should be 
delivered up to the exors. — R. v. Fox (1841), 2 
Q. B. 246 ; 114 E. R. 95 ; sub nom. Its Wakefield 
(Bailiff), 1 Gal. & Dav. 566 ; siU) )wm. Ex p. 
Wakefield (Lord of the Manor), 11 L. J. Q. B. 
41 n sub nom. Re .Jewison, 5 Jut. 089. 

Annotation: — Folld. Williams v. Williams (1882), 20 Cli. D. 

659. 

6. .] — An indictment was pre- 

ferred against a gaoler, charging that a prisoner 
liad died in the gaol ; that the body remained in 
the gaol, in the possession of deft., & that he had 
refused to deliver the body up to the exors. of 
deceased when so requested by them as such 


liable to prosecution (Maule, J.). — R. v. Scott 
(1842), 2 Q. B. 248, n. ; 114 E. R. 97, n. _ ^ 
Annotation: — FoUd. WilliamB v. Williams (1882), 20 Cb. T>* 
659. 

7. Unauthorised disinterment.] — The law 

of England recognises no property in a corpse, 
& the unlicensed removal of a corpse even from 
unconsecrated groimd is a misdemeanour, what- 
ever motive may have prompted the removal. — 
R. 17. Sharpe (1867), Dears. & B. 160 ; 26 L. J. M.O. 
47 ; 28 L. T. O. S. 296 ; 21 J. P. 86 ; 3 Jur. N. 8. 
192 ; 5 W. R. 318 ; 7 C5ox, C. C. 214, C. C. R. 
Annotaiiona .‘—rona. Williams v. WllUams (1882), 20 Cb. D. 
659. Bald. R. V. Price (1884), 12 Q. B. D. 247. 

8. Disposal by wiU— Rights of executor.] 

— ^Testator directed W. to bum his body, & 
dii'ected his exors. to repay W. the expense of so 
doing. The body was buried in unconsecrated 
ground with the assent of the exors. Afterwards 
W., representing to the Under-Secretary of State 
that she intended to bury it in consecrated ground, 
obtained his license to remove it. She caused it 
to be burnt in Italy, & then brought an action 
against the exors. for the expenses : — Held : there 
was no property in a dead body, but the exors# 
had a right to the possession of the body. 
Williams v. Williams (1882), 20 Ch. D. 659 ; 51 
L. J. Ch. 385 ; 46 L. T. 276 ; 46 J. P. 726 ; 30 

W. R. 438; 15 Cox, C. 0. 39. „ ^ 

AntuiUtUons : — BMd. R. t7. Price (1884), 12 Q. B. D. 247. 
Meiltd. He Dixon. [18921 P. 380. 


Sub-sect. 2. — Where Inquest or Notice op 

Death Necessary. 

To coroner.] — See Coroners. 

9. To registrar — ^Births & Deaths Registration 
Act, 1886 (c. 86).] — ^P., an assistant to the sexton, 
left word with his sister that a child was to be 
buried with a doctor’s certificate, & afterwards it 
was buried in P.’s absence as ho directed. P. was 
told the child had lived forty-five minutes, but he 
did not give notice to the registrar within seven 
days thereafter : — Held : there was evidence of P . 
liaving committed the offence of unlawfully bury- 
ing the child without giving notice to the registrar. 

Qu. : whether Births & Deaths Registration 
Act, 1836, applied to stillborn children. — ^Phipps v, 
Whitehouse (1864), 28 .T. P. 533. 

See, now, Births & Deaths Registration Act, 
1874 (c. 88), generally. Registration of Births, 
Marriages, & Deaths. 


exors. 

The notion of a gaoler being authorised to detain 
a dead body on account of pecuniary claims is^ a 
mistoke, & a gaoler doing so is guilty of a mis- 
conduct in his public character, for which he is 


Sub-sect. 3. — Mode of Disposal. 
By burning.] — See Part XVIII., tiosi. 


cumstanoeH. — Doodkwaht) v. Spenck 
(1908), 6 C. L. R. 406.— AUS. 

1 ll. Extent d: limitations o/.) — 

I'he proposition, accepted in English 
law, that there can be no property in a 
corpse, does not rest upon a sound 
foundation, & is not sustainable at 
least as a general proposition. Inas- 
much as there is a legal right of custody, 
control, &; disposition, the law recog- 
nises property In a corpse, but property 
subject to a trust, & limited in its 
rights to such exercise as shall be in 
oonformity with the duty out of which 
the rights arise. — ^Minbr v. Canadian 
Paoimo Ry. Co. (1910), 15 W. L. R. 
161.— CAN. 

7 I, — — , Unauthorised disinter- 
ment .] — A person was convicted of 
abstracting a body from the vault of 
a mortuary chapel, & concealing it in 
the hope of extorting money. — 


Advocate, H.M. r. Soutab (1882), 6 
Couper, 65. — SCOT. 


a. Post-morUw. examination 

— Authorisation reguisUe.'Jr—ln an 
Eiotion of damages brought against a 
doctor by the widow 6c children of 
deceased, pursuers averred that de- 
fender had made an unauthorised poet- 
mortem examlnatioxi of the body of 
deceasod ; — Held : the action was 
competent, & was appropriate for Jury 
trial, in so far as founded on the wrong 
lone by the unauthorised post-mortem 
sxamlnation.— H ugiiks ti.JtoBBBTsoN, 
19131 S. C. 394 ; 59 So. L. R, 268.— 
SCOT. 


8 i. Disposal by will — Riaf^ 

of executors— Afier burial . ) — Wliere the 
exors. asked for permission to remove 
the corpse of deceased from the pl^e 
where it had first been buried : — Held : 
as the corpse formed no port of the 


estate, the exors. had no right tn its 
Qossossiou & the application should bo 
*efused. — K unoenbebo's Executor 
9. Lademan (1898), 5 O. B. 105. — 

3. AF. 

PART I. SECT. 1. SUB-SECT. 8. 

b. Cfeneral riife.) — The property 
n a corpse is subject, on the one hand, 
io the obligations of proper care & 
leoent burial, & the restraints upon i^ 
roluntary or involuntary disposal « 
ise provided by law, or arising of 
;he fact that thing ^ 
s a corpse ; &• on the ethw hwd, 
he nature & extent of the ^ht or 
bligation of the person for the time 
•oing claiming 

Janadian Pacific kt. Co. (1010), 15 
V. L. K. 161.— CAN. 

0 . Mutilation d? dUsedion—To 
revent inquiry into cause of death .} — 
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Sect. 1- — Disposal of body: Svb-sed. 4. Sect. 2: 

Svb-sects. 1 2.] 

Sub-sect. 4. — ^Upon Whom Duty lies. 

10. Householder — In whose house body liesk] — 
SewbU : every householder in whose house a dead 
body lies is bound by the common law to inter the 
body decently. — R. v. Stewart (1840), 12 Ad. & 
El. 773 ; 4 Per. & Dav. 349 ; 10 L. J. M. C. 40 ; 
113 E. B. 1007. 

AmnotatioiM : — Apld. Bradshaw v. Beard (1862), 12 C. B. N. S. 
344. Beid. R. V. Price (1884), 12 O. B. D. 247. Mentd. 
Marnrate Pier Sc Harbour Co. v. Marffate Town Council 
(1869), 20 L. T. 564 : Woolwich Overseers v, Robertson 
(1881), 6 q. B. D. 654; WUliams e. Williams (1882). 20 
Ch. B. 659 ; R. v. White (1883), 11 (J. B. D. 309 ; Re 
Dixon, [1892] P. 386 ; Tofts r. Pearl Life Insce. (1914), 
112 L. T. 140. 

11. Custodian of lunatic — ^No committee.] 

— A lunatic, of whose person or estate there was 
no committee, died without leaving ready money 
to pay the expenses of his funeral. The heir-at- 
iaw, who was one of the next-of-kin, petitioned 
that a sufficient sum belonging to the lunatic should 
be paid out of ct. for such purpose : — Held : the 
ersons with whom the lunatic had resided should 
e directed to proceed with the funeml, & the 
petition be ordered to stand over. — Me Townsend 
(1852), 21 L. J. Ch. 747 ; 18 L. T. O. S. 231, L. JJ. 

12. — ~ Public or private nuisance.] — B. was 
indicted in two counts for omitting & neglecting to 
bury certain bodies whereby decomposition set in 
& “ the air was greatly ailected & corrupted & was 
rendered & became for several days offensive, 
unwholesome, injurious & dangerous to health to 
the ^reat damage &> common nuisance of such of 
the hege subjects of our lord the King as inhabited 
in the house ... to the evil example of all otheis 
in the like case offending & against the peace,’' etc. 
The two counts, as drawn, did not allege a nuisance 
to the public, but only a private nuisance : — 
Held : the counts were bad. — K. v. Byers (1907), 
71 J. P. 205. 

13. Overseers of poor — Body not in poor 
house.] — The overseers of a parish are not bound 
to bury the body of a pauper lying in the parish, 
but not in a parochial house, although such pauper 
was a xmirried woman whose husband is settled in 
the parish & receiving relief there. 

Setnble : where a body lies in the house of a 
parish or union the parish or union must provide 
for the interment. — R. v. Stewart (1840), 12 
Ad. & El. 773 ; 4 Per. & Dav. 349 ; 10 L. J. M. C. 
40 ; 113 E. K. 1007 ; sub nom. R. i\ St. George, 
Hanover Square Overseers (1840), Am. & H. 
83 ; 4 .T. P. 792 ; 5 Jur. 363. 

Annotations : — Apld. Bradshaw v. Board (1862), 12 C. B. N. S. 
S44. Reid. Woolwich Overseers v. Robertson (1881), 
6 Q. B. D. 654 ; R. v. Price (1884), 12 Q. B. D. 247 ; Rc 
Dixon, (18921 P. 386. Mentd. Margate Pier & Harbour 
Co. r. Margate Town Council (1869), 20 L. T. 564 ; 
Williams v. Williams (1882), 20 Cn. D. 659 ; R. v. White 
(1883), 11 Q. B. D. 309 ; Tofts v. Pearl Life Insce. (1914), 
112 L. T. 140. 

See, further. Part XIII., post. 

14. Parent without means — ^Parish officer — 
Liability for nuisance.] — ^A parent is bound to pro- 
vide Christian burial for the body of a deceased 
child if he has the means ; but if he has not the 
means, though the body remains unburied & 
becomes a nuisance to the neighbourhood, he is 
not indictable for the nuisance, notwithstisinding 


he could have obtained money for the burial 
expenses by way of loan from the poor law 
authorities of the parish, for he is not bound to 
incur a debt. 

Sernble : the parish officer would be liable for a 
nuisance in such case. — R. v. Vann (1851), 2 Den. 
325 ; T. &M. 632 ; 21 L. J. M. C. 39 ; 18 L. T. O. S. 
174 ; 16 J. P. 802 ; 16 Jur. 1090 ; 6 Cox, C. O. 
379, C. C. R. 

Annotations : — Reid. CTlark v, London General Omnibus Cc., 

[1906] 2 K. B. 648. Mentd. Osborn e. Gillett (1873), 

L. R. 8 Exob. 88 ; R. v. Price (1884), 12 Q. B. D. 247. 

15. Executor.] — An exor. who has assets 
sufficient for that puipose, is liable, upon an im- 
plied promise, to pay for a funeral, suitable to the 
degree of his testator, furnished by the directions 
of a third person. 

It is the duty of the exor. to dispose of testator 
in the usual manner, viz., by burying him (Hul- 
LOCK, B.). — Rogers v. Price (1829), 3 Y. & J. 28. 
Annotations: — Held. Lucy r. Walrond (1837), 3 Bing. N. C. 

841. Mentd. Corner v. Shew (1838 ), 3 M. & W. 350. 

16. .] — The term “ exorship. expenses ” 

in a will means expenses incident to the proper 
performance of the duty of an executor & includes 
testator’s funeral expenses. 

Even if the exor. never receives assets to the 
amount of the funeral expenses he is liable to pay, 
although he did not order the funeral. It is part 
of his official duty to bury the deceased, so that he 
is liable to pay the funeral expenses without an 
order (Jessel, M.R.). — Sharp v. Lush (1879), 10 
Ch. D. 468 ; 48 L. J. Ch. 231 ; 27 W. R. 628. 
Annotations: — Mentd. Rc C^lomow. Yoo v. Clemow, [1900] 

2 Ch. 182 ; Re King, Travers* v, Kelly, [1904] 1 Ch. 363 ; 

Re Spencer Cooper, Poc5 r, Spencer Cooper, [1908] 1 CUi. 

130 ; Re Towuend, Knowles v. Jessop, [1914] W. N. 145. 

17 . ,] — Testator directed W. to bum his 

body, Sc directed his exors. to repay W. the expense 
of so doing. The body was buried in unconsecrated 
ground with the assent of the exors. Afterwards 
W., representing to the Under-Secretary of State 
that she intended to bury it in consecrated ground, 
obtained his license to remove it. She caused it 
to bo burnt in Italy, & then bi*ought an action 
against the exors. for the expenses. The action 
was dismissed : — Held : the exors.’ duty war. to 
bury the body. — Wiujams v. Williams (1882), 20 
Ch. D. 659 ; 51 L. J. Ch. 385 ; 46 L. T. 275 ; 46 
J. P. 726 ; 30 W. R. 438 ; 15 Cox, G. C. 39. 
Annotations : — Mentd. R. c. Price (1884), 12 q. B. D. 247 ; 

Re Dixon, [1892] P. 386. 

See, also, cases in Sect. 2, sub-sect. 2, post. 


Sect. 2.— FUNERAL EXPENSES. 

SuB-sBCT. 1. — What are. 

18. In general.] — For strictness no funeral 
expenses are allowable against a creditor, except 
for the coffin, ringing the bell, parson, clerk, & 
bearers’ fees, but not for pall or ornaments 
(Holt, C. J.). — Shelly’s Case (1693), 1 Salk. 296 ; 
91 E. R. 262. 

Annotations : — Conid. Edwards r. Edwards (1834), 2 C*r. A M. 
612. Hancock v. Podmore (1830), 1 B. k Ad. 260. 

Mentd. Young v. Cawdrey (1819), 8 Taunt. 734. 

19. Tombstone — Question of fact for court — 
Assurance Companies Act, 1909 (c. 49), s. 36 (1).] — 
Whether the cost of a tombstone is a fimeral ex- 


Deft., not being a duly qualified 
medical practitioner, dissected & re- 
moved parts of the body of deceased 
to prevent due inquiry into the cause 
of death : — Held : a criminal mis- 
demeanour, as tending to defeat the 
objects of a Coroncr*s inquest, 8c being 
contra bonos mores . — R. v. Russell 
(1839), 1 Legge, 110.— AU8. 


d. Public exhibition — Monstrous 
birth .} — Though a public exhibition of 
the corpse of a still-born two-hoaded 
child may bo a misdemeanour as being 
indecent & injurious to public welfare, 
mere retention of it unburied is not 
necessarily unlawful. — Doodeward v. 
Spbxce (1908), 0 C. L. R. 406. — 
AUS. 


PART I. SECT. 2, SUB-SECT 1. 

19 i. TombsUmt .} — A gravestone is 
a ciiarge properly attending a funeral, 
not as neoessary expense, but suitable 
8c proper as a customary mark of 
respect. — Smith v. Rose (1877), 24 
Gr. 438.—CAN. 

19 il. .] — The cost of erecting a 
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pense Tnthin Assurance Cos. Act, 1909,8. 36 (l),is 
a question of fact for the judge who tries the action. 
In arriving at a conclusion he ought to consider 
the station & condition of life of deceased & the 
general cf^rcumstances of the case, & the expense 
incurred those circumstances, to be 

reasonabl<#. — Goldstein v. Salvation Army 
^CB Society, [1917] 2 K. B. 291; 86 
^T-K. B. 793 ; 117 L. T. 63, D. C. 

See, further. Executors & Administrators. 


Sub-sect, 2. — ^Fund or Person Liable. 

20. Deceased's estate — Personal estate.] — 

Testator made his wife extrix. & residuary legatee, 
desiring her to bury him decently. In his lifetime 
she borrowed £100 for the funeral expenses, & after 
his death gave a bond for it Q m. ; whether the 
£100 was a charge on testator’s personal estate. — 
Langley v. Oates (1708), 2 Eq. Cas. Abr. 455 ; 
22 E. B. 388, L, C. 

21. Order by stranger.] — ^Although a 

person, other than the exor., may have rendered 
himself liable to the undertaker, the estate is 
ultimately answerable for so much of the cost as 
an executor might reasonably pay, & no more. — 
Green v» Salmon (1838), 8 Ad. & El. 348 ; 3 
Nev. & P. K. B. 388 ; 1 WiU. Woll. & H. 460 ; 

7 L. JT. Q. B. 236 ; 2 .Jur. 507 ; 112 E. B. 869. 

See, also, Nos. 25, 28, 'posU 

22. Married woman — Separate estate — 

Administration of estate.] — decree issued, recit- 
ing that deceased was at the time of her death 
living apart from her husband, & died possessed of 
the sum of £300, savings out of her separate in- 
come,^ & that such separate estate was indebted 
to S. in the sum of £06 for the funeral expenses & 
interment of deceased ; & citing the husband to 
accept or refuse lettem of administration of the 
estate, or show cause why they should not be 
granted to S. as a creditor ; — Held : a person who 
ex yiece^sitate becomes a creditor in respect of the 
fimeral expenses of a married woman possessing 
sepagate estate, is not bound to proceed against 
the husband. — In the Good^ of Spitty (1852), 

8 L. T. O. 8. 351 ; 10 Jur. 92. 

Annotation: — Mentd. Falrlancl v. Percy (1875), L. R, 3 P. & D. 

217. 

23. Funds under power of appoint- 

ment.] — ^A married woman, by her will, in exercise 
of a power of appointment over trust moneys, 
made several bequests, & “ after payment of her 
just debts, funeral & testamentary expenses, & 
the expenses attending the execution of her will, 
appointed ” the residue of the trust money among 
her nieces i-^Held : the charge of funeral expenses 
was not contingent upon her surviving her husband, 
& her husband surviving was entitled to repayment, 
out of the trust moneys, of money paid by him in 
respect of such expenses. — W illeter i\ Dobie 
(1866), 2 K. A: J. 647 ; 4 W. B. 009 ; 09 E. B. 942. 
Annotation : — Oontd. Rc M*Myn, Liffhtbowu v. M'Myn (1886), 

33 Ch. D. 675. 

24. Executor’s right of re- 

tainer.] — ^A husband, exor. of his wife’s will made 


under a testamentary power of appointment, is 
entitled to retain out of her estate the expenses of 
her funeral, though such estate was insufficient for 
creditors, & her will did not contain any charge of 
debts & funeral expenses . — Re M*MyN, Lightbown 
V, M^Myn (1880), Ch. D. 675 ; 55 L. J. Ch. 845 ; 
66 L. T. 834 ; 36 W. B. 179. 

/.ooov ^ Churchill, Manisty v. Churchill 

(1888), 39 Ch. D. 174. 

26. Administration to undertaker — Order 
by stranger — No known relations.] — F. died in- 
testate, without any known relation, in Aug., 1849. 
In Mar., 1852, the usual decree issued against the 
Queen’s Proctor at the instance of a specialty 
creditor, dc on the return of the decree, A; no 
appearance, the ct. was moved to decree the 
administration to the creditor. This motion was 
directed to stand over, on the ground that the 
creditor held sufficient security for his debt by 
mtge. on deceased’s real property. A motion was 
then made for administr^ion to H. as a creditor, 
on accoimt of funeral expenses incurred by him as 
undertaker. But this motion was rejected, a 
fresh decree directed to issue at the instance of H. 
This decree accordingly issued, and was returned ; 
— Held : the person who gave the order for the 
funeral was responsible, & H. should apply to that 
person for payment . — In the Goods of Fowler 
(1852). 16 .Tur. 894. 

Anm^tedion : — Befd. Newcombe r. Boloe (1867), L. R. 1 P. D« 

314. 

26. Order by legatee.] — ^Administra- 

tion with the will annexed, granted to a person as 
a creditor for funeral expenses, who had under- 
taken the funeral of the deceased, at the request of 
the universal legatee named in the will, upon his 
giving justifying security. The ct. will not grant 
administration to an undertaker as a creditor for 
funeral expenses, unless it is informed of the cir- 
cumstances in which the expenses were incui*red, 
& by whose authority appet. undertook the 
funeral. — N ewcombe v. Beloe (1807), L. R. 1 
P. D. 314 ; 30 L. J. P. & M. 37 ; 16 L. T. 33 ; 
31 J. P. 168. 

Annotation : — ^Mentd. Fairland v. Percy (1875), L. R. 3 P. & D. 

217. 

27. Administration to creditor — Burial by 

guardians of poor.] — ^An intestate died by his ow.a 
hand, after murdering his wife & child, & all three 
peisons were buried at the expense of the parish. 
A creditor having applied for administration, the 
guardians of the parish, supported by three other 
creditors, opposed, & the guardians asked for a 
grant to their nominee : — Held : the fact of the 
guardians having had the duty of burial cast upon 
them gave them no prior right to administration, 
&; the creditor who had first applied to the ct. was 
entitled to the grant, subject to the usual con- 
ditions . — In the Goods of Weare (1892), 00 1j. T. 
860; 56 J. P.394. 

Burial of poor persons, see Part XIII. , post, 

28. Executor — Adequate assets — Order by 
stranger.] — If exors. neglect to give orders for the 
funeral of testator, & have sufficient assets for that 
purpose, they are liable, upon an implied promise, 
to the person who furnishes the funeral in a manner 


tombstone is not chargeable against 
^0 estate of deceased. — Rc Eaton's 
Estate (1902), 23 N. L. R. 249.-~S.AF. 


PART I. SECT. 2, SUB-SECT. 2. 

22 i. Deceased* 8 estate — Married 
woman — Separate estate.] — The separate 
estate of a married woman is liable for 
her funeral expenses. — Re Gibbons 
(1899), 31 O. R. 252.— CAN. 


22 ii. .)— The wife 

may charge her separate estate with 
her funeral expenses, but, unless she 
does so, or unless such expenses are by 
statute made a ohaxgc upon her estate, 
the husband cannot retain out of her 
estate in his hands moneys w^hich ho 
has spent in discharge of a legal 
obligation wlileh the common law Im- 

E oaes upon him. — Re Montoomkry, 
UMIIKR8 V. MONTOOaiBBT (1911), 17 
W. L. R. 77.— CAN. 


22iit .] — The estate 

of a woman married out of community, 
not the husband, is liable for her 
funeral expenses, — Griffiths v, 
Williamson (1913), S, R. 89.— S. AF. 

22 iv. Spmises married in com^ 

munity .] — Funeral expenses of a spouse 
married in community of property 
must be borne by the half -share of the 
deceased spouse. — Re Bell (1897), 18 
N. L. R. 178.— S. AF, 
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suitable to testator's degree & circumstances. — 
Tuowbu- V. Heyhan (1812), 3 Camp, 298, N. P. 
Aw^iona .—FoOA. Rosrera v. Price (18291, 3 Y. & J. 28. 
Raid. Corner v. Shawe (1838), 6 Dowl. fi84. 

29. 

No. 16, atiie. 

80. - 


10, ante. 

31. 


— Rogers 
-.] — Sharp v. 


V. Price, 


Lush, No. 


Whether 


personally liable.] — ^An 

©xor., as such, is not liable for the funeral expenses 
of testator. — Corner v. Shew (1838), 3 M. & W. 
350 ; 6 Dowl. 684 ; 1 Horn. & H. 66 ; 7 L. J. Ex. 
105 ; 160 E. R. 1179. 

Ani^i^ .v—Meatd. Browne. Maclean (1849), 12 L. T. O. S. 
42,3 ; BlgneU v. Harpur (1860), 19 L. J. Ex. 168 ; Farhall 
e. Farhall (1871), 7 Oh. App. 123. 

32. Express promise.] — ^Although 

an exor., as such, is liable only for the expenses of 
a funeral suitable to the rank & station of deceased, 
yet, where a funeral had been ordered by the 
widow as his agent, Sc he had made an express 
promise to the undertaker to pay the amount of his 
account : — Held : the exor. was personally liable 
for all the chafes which were fair & reasonable of 
the fimeriEd which was performed, notwithstanding 
that it inight be in a more expensive style than 
was suitable to the circumstances of deceased. — 
Brice i\ Wilson (1834), 8 Ad. & El. 349, n. ; 
3 Nev. & M. K. B. 512 ; 3 L. J. K. B. 93 ; 112 
E. B. 870. 


Annoialum:--COBaA. Green e. Salmon (1838), 8 Ad. & Kl. 348. 

33. Executor de son tort — ^Money ear-marked 
— ^Extent of liability.] — Where a party receives a 
debt due to the estate of a person deceased, for the 
purpose of providing the funeral, he will not 
thereby beconae chargeable as executor de smi tort, 
unless he receive a greater sum than is reasonable 
for that purpose, regard being had to the estate Sc 
condition of deceased, which is a question for the 
jury.— Camden v. Fletcher (1838), 4 M. & W. 
378 ; 1 Horn. & H. 361 ; 8 L, J. Ex. 17 ; 150 E. R. 
1476. 


34. Administrator — Specific funds — ^Money had 
& received.] — Deft, having, as administrator, re- 
ceived a^ sum of money, which, it was agreed by 
the parties entitled to it, was to be applied in dis- 
charge of the fime^ expenses of testator's widow, 
which had been paid by pltf., promised so to apply 
it \-—Held : pltf. was entitled to recover it, in an 
action for money had & received. — ^M eert v. 
Moessard (1827), 1 Moo. Sc P. 8. 

Annotation -Diitd. Barlow v, Browne (1846), 16 L, J. Ex. 62. 

35 . Sanction before appointment — Order 

by stranger.^ — Deft., before talang out letters of 
administration, sanctioned an expensive funeral 
which a relation had ordered for deceased : — Held : 
after taking^ out administration, deft, was liable 
in the capacity of administrator for this expense. — 
Lucy v. Walrond (1837), 3 Bing. N. C. 841 ; 5 
Scott, 46 ; 132 B. R. 634 ; evb nom. Lacey v, 
Walrond, 3 Hodg. 215 ; 6 L. J. C. P. 290. 
Annotation Comer v. Shew (1838), 3 M. & W. 350. 

36. Next of kin — Order at instance of other 

^xt of kin — For profit.] — J . 8. died intestate seised 
dr possessed of considerable real & personal estate. 
G. S., the heir-at-law Sc one of the next of kin, took 
out administration to deceased with the consent of 
most of the remaining next of kin. The funeral 
expenses amounted to £1,200, G. S. being en- 
couraged in going to this expense by two of the 
next of kin, for the purpose of deriving a profit 


from it to themselves as tradesmen : — Held : 
G. S. was bound to control the funeral expenses 
Sc the other next of kin could not be charged for 
the acts of the two. — S tacpoole v. Staopoolb 
(1816), 4 Dow, 209 ; 3 B. R. 1140, H. L. 

Annotations .‘---menti. A-G. r. Solly (1829), 2 Sim. 518; 

Knott V. Cottoe (1852), 16 Jur. 752. 

37* Heir at law — Voluntary payment — ^Whether 
personal estate liable.] — ^The neir-at-law of in- 
testate paid the funeral expenses out of his own 
moneys as a matter of bounty, but afterwards 
claimed to be allowed such payment out of the 
personal estate : — Held : he was not entitled to 
be repaid. — Coleby v, Coleby (1866), L. R. 2 Eq. 
803; 14L. T. 697 ; 12 Jur, N. 8. 496. 

See, also, Nos. 20, 21, ante, 

38. Husband — Order by third person.] —When 
a wife dies, her husband is bound to provide her 
with a funeral at a reasonable expense, & if he does 
not do so, any person who volimtarily employs an 
undertaker Sc pays him for performing such a 
funeral, is entitled to recover the sum so expended, 
from the husband, in an action for money paid. — 
Ambrose v. Kebrison (1851), 10 C. B. 776; 20 
L. J. C. P. 135 ; 17 L. T. O. 8. 41 ; 138 E. R. 
307. 

Annotation : — ^FoUd. Bradshaw r. Beard (1862), 12 C. B. N. S. 


89. Absent abroad — Order by stranger — 

Wife's father.] — Where a husband goes abroad & 
leaves his wire, who dies in his absence, a third 
person who voluntarily pays the expenses of her 
funeral, suitable to the rank & fortune of the 


husband, though without the knowledge of the 
husband, may recover from him the money so laid 
out, especially if such tliird person be the father 
of the wife. — Jenkins v. Tucker (1788), 1 Hy. Bl. 
90 ; 126 B. R. 66. 

Annotations: — ^FoUd. Ambrose v, Kerrison (1851), 10 C. B. 

776: Bradshaw v. Beard (1862), 12 C. B. N. S. 344. 

Xentd. Gutteridjrc v. Smith (1794), 2 Hy. Bl. 374 ; Grlndell 

V. Godmond (1836), 6 Ad. & Kl. 755. 

40. Wife living separate — Order by 

stranger.] — ^A husband & wife were living separate, 
the wife receiving an allowance from the husband, 
which was regularly paid to the time of the wife’s 
death. The daughter of the wife by a former 
marriage lived with her. Sc at her death ordered 
her funeral, which, in consequence of the wife’s 
desire to be buried at a considerable distance, was 
a very expensive one : — Held : the husband was 
liable for reasonable funeral expenses, Sc it was for 
the jury to say whether the expense of burial at a 
distance was a reasonable expense. — ^Bingham v. 
Walker (1848), 11 L. T. O. 8. 151. 

41 . ^ J — Deft. *8 wife many years 

ago voluntarily left his house, Sc went to reside at 
her brother’s, about a mile distant, where she con- 
tinued to live apart from her husband until her 
death, when her orotber, without any communica- 
tion with -the husband, buried her in a suitable 
manner : — Held : the brother was entitled to sue 
the husband for the expense of the funeral. — 
Bradshaw v. Beard (1862), 12 0. B. N. 8. 344 ; 
31 L. J. 0. P. 273 ; 6 L. T. 458 ; 8 Jur. N. 8. 1228 ; 
26 J. P. 630; 142 E. R. 1175. 

Annotation: — Refd. JoncB v, Newtown & Llanidloes Gdne. 

(1920), 89 L. J. K. B. 1161. 


42. Infant— Widow — Child or relative.] — An 

infant widow is liable upon a contract by her for 
her deceased husband’s funeral expenses, as such 
a contract may be considered as made for her 
peisonal benefit. 


311. Executor — 
haole *} — ^Menzibs 
2 Or. 544. — CAN. 


Whether personally 
V. Ridley (1851), 


%] — ^Although the 


exor. defts. drat gave orders for a third 
class funeral for deceased, yet, as they 
by their conduct Induced pltf. to 
furnish a second class funeral, they were 


hold liable to pay therefor, whether 
they had asarts or not. — Paul v. 
Do.vohoy (X866), 6 W. R, 27.— IND. 
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Semble : a cMd or more distaat relation, being 
an infant, would not be liable upon a contract for 
the burial of a parent or relative. — Chapple v. 
Cooper (1844), 13 M. & W. 252 ; 13 L. J. Ex. 
288 ; 3 L. T. O. S. 340 ; 153 E. E. 105. 

AnnotaHona Bradshaws. Beard (1862). 12 C. B. N. S. 

344 ; v. Wombwell (1868). L. R. 8 Exch. 90. 

48. iQuardians of ward — ^Maintenance fund.] — 

OiiajMdians cannot be allowed funeral expenses out 
Af "a fund given for the ward’s maintenance. — 
^ V . Wood (1832), 2 L. J. Oh. 41. 

44. Householder — Before liability settled.] — 

Re Townsend, No. 11, ante. 

45. Tortfeasor — Fatal Accidents Act, 1846 
(c. 98) — ^Action by father.] — ^To a declaration alleg- 
ing tnat by reason of the negligence of deft.’s 
servant pltf.’s daughter & servant was killed, & 
claiming damages for the burial expenses paid by 
pltf., deft, pleaded, first, that the daughter & 
servant was killed on the spot by the act com- 
plained of, so that pltf. did not & could not sustain 
damage entitling him to sue ; & secondly, that the 
act complained of was a felonious act on the part 
of the deft.’s servant ; that the servant had not 
before the action been tried, committed, or prose- 
cuted in any way in respect of the act : — Held : 
(1) the second plea afiorded no answer to the 
declaration ; (2) the first plea afforded a good 
answer, on the ground that, apart from Fatal 
Accidents Act, 1846, no civil action is maintainable 
against a person who has by negligence caused the 
death of another. — O sboun r. Gillet (1873), 
L. R. 8 Exch. 88 ; 42 L. J. Ex. 53 ; 28 L. T. 197 ; 
21 W. R. 409. 

Annotations: — Apprvd. Clark v, London General OnmibwR 
Co.. 11900] 2 K. B. 640. Coiisd. Berry v. Humm. [1915] 
1 K. B. 027. Befd. Appleby V. Franklin (1886), 17 0. B. D. 
93; Jackson v. Watson. [1909] 2 K. B. 193; Smith r. 
Self^Tn. [19141 3 K. B. 98; Admiralty Comrs. v, S.S. 
Amerlka. [1917] A. C. 38. 

40. .] — In an action by 


a 


father for damages for loss occasioned by the death 
of his daughter through the negligence of defts. ; — 
Held : he was entitled to recover as damages the 
expenses of liis daughter’s funeral. — ^Bedwell v. 
Golding & Sons (1902), 18 T. L. R. 436. 

Annotation : — Consd. Clark v. London General Omnibus Co.. 
[1906] 2 K. B. 648. 

47. .] — ^A father cannot re- 

cover, either at common law or under Fatal 
Accidents Act, 1846, the funeral expenses to which 
he has been put in bui'ying an unmarried infant 
daughter whose death was caused by reason of 
defts.’ negligence & who was residing with her 
father at the time of her death. — Clark v, London 
General Omnibus Co., Ltd., [19061 2 K. B. 648 ; 
75 L. J. K. B. 907 ; 95 L. T. 435 ; 22 T. L. R. 691 ; 
50 Sol. Jo. 631, C. A. 

Annotations : — Jackson v. Watson. [1909] 2 K. B. 193 ; 
Berry v. Humm. [1915] 1 K. B. 627 ; Admiralty Comrs. 
V. S.8. Amerlka. [1917] A. C. 38. 

Order given by stranger .] — See Nos. 21, 25, 28, 
35, 38, 39, 40, ante. 


..ti 


Sub-sect. 3. — ^Amount Allowed. 

46 « To executor — Status of deceased.] — ^£600 
allowed for funeral in respect of testator’s quality, 
being buried in his own coimtry. — OFFI 4 EY v. 
Opfley (1691), Free. Ch. 26 ; 24 E. R. 14. 

49. As against creditor — Status of deceased.! 

-As against a creditor an exor. shall be allowed 


no more for fimeral expenses than is absolutely 
necessary, regard being had to the degree & 
condition of deceased. Deceased had been a 
captain in the army, & at the time of his death 
was on half pay : — Held : £70 was too large a 
sum, as against a creditor. 

Semble : in such a case as against a creditor, 
£20 is a reasonable sum. — ^Hancock v, Podmore 
(1830), 1 B. & Ad. 260 ; 8 L. J. O. S. £. B. 403 ; 
109 B. R. 783. 

Annotation : — Bxpld. Edwards v. Edwards (1834). 2 Cr. Sc M. 

612. 

60. — .1 — ^Deceased was a small 

tradesman : — Held : £10 was a reasonable allow- 
ance to the extrix. for funeral expenses, as agfdnst 
a creditor. — Beeves v. Ward (1835), 1 Hodg. 
300 ; 2 Scott, 390 ; 5 L. J. C. P. 67. 

51. Insolvent estate — Necessaries.] — 

Though at law, where a person dies insolvent, his 
exor. will be allowed no more for his funeral than 
is necessary, yet if he is led into a gmater expense 
on this account, by seeing large legacies left by the 
will, which induced Iiim to think the estate was 
solvent, the ct. will not adhere to the rule laid 
down at law that he must not exceed £10. — Stag 
V. Punter (1744), 3 Atk. 119 ; 26 E. R. 872, L. C. 
Annotations .‘—Consd. Hancock v. Podmore (1830). 1 B. 8c Ad. 

260. R^. Edwards v. Edwards (1834), 2 Cr. Sc M. 612. 

62. Status of deceased.] — ^The ct. 

refused to allow £2,210 for the funeral expenses of 
a deceased nobleman whose personal estate was 
believed to be solvent at his death, but ultimately, 
from miforeseen circumstances, proved to be in- 
solvent. — Bissett V. Antrobus (1831), 4 Sim. 612 ; 
58 E. R. 192. 

53. .] — ^There is no fixed sum 

for funeral expenses, where the estate of testator 
is insolvent ; but the exor. will be allowed reason- 
able expenses according to the circumstances of 
the particular case. 

The exor. is entitled to be allowed reasonable 
expenses, & if he exceeds those he is to take the 
chance of the estate turning out insolvent (Parke, 
B.). — Edwards v. Edwards (1834), 2 Cr. & M. 
012 ; 4 Tyr. 438 ; 3 L. J. Ex. 204 ; 149 E. R. 905. 

54. .] — The usual allowance for 

funeral expenses to be paid from an insolvent estate 
is £20. — Yaedley v. Arnold (1842), Car. & M. 
434, N. P. 

Annotation : — Montd. Jacobs r. Layboum (1843), 1 Dow. Sc L. 

352. 

55. .] — ^A charge by exors, for unnecessary 

expenses of a funeral disallowed. — B ridge r. 
Brown (1843), 2 Y. & C. Ch. Cas. 181 ; 63 E. R. 79. 
Annotation: — ^Mentd. Goldstein v. Salvation Army Assco. 

Soc.. [1917] 2 K. B. 291. 

65^ Testamentary directions — ^Hindoo.] — 

A Hindoo testator made two of his sons his exoi’s., 
& directed that, when they should perform a 
religious or other act, by way of funeral obse(iuies, 
they should give notice to their brothers, & they 
should all perform the act, otherwise whatever 
the exors. might think proper they should do, & 
should any one raise objections to it, they should 
be inadmissible Hfki •• the will did not give the 
exors. an unlimited discretion in expending 
t^tator’s fortune in rehgious ceremonies. — ^Mul- 
LICK V. Mullick (1829), 1 Knapp, 245 ; 12 E. R. 
312 P. C. 

67. To personal representatives — Insolvent 
estate — Status of deceased.] — ^Eyen in an insolvent 
estate, the personal representative will be allowed 


46 L Tortfeasor — Neoligence — Action 
by f other, )r-ln an action by tlie father 
of a person whose death was occasioned 
by the neglleenoe of defts., it was held 
that pltf. oonld not recover funeral 
expenses incurred, as damages. — 


Toronto Ry. Co. v. Mulvanky (1907), 
38 S. G. R. 327.— CAN. 

PART I. SECT. 2, SUB-SECT. 8. 

66 i. To exeetdor — Testamentary 
directions .] — ^A testator provided for 


the erection “ of a aitf UiiUkiJ ** over 

his grave, •* not to exceed 11, 600,'" Sc 
also of monumental tablets over the 
graves of his deceased wives. Sc died 
worth $200,000, Sc the exors. spent 
$3,000 on a monument to him Sc his 
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Sect 2 . — Funeral expeneea: Sub-sect, 3. Part //. 
Sect 1 : Sub^aects, 1 d: 2, Sect 2* Part III, 
Sec t 1 : Su b-aect B.] 

A Bum expended for funeral expenses, according 
to the situation of life in which deceased had lived. 
— PiTCHPORD V, Hulme 0825), 3 L. J. O. S. Oh. 223. 

53. Cfrciimstanees of deceased — Sufficient 
assets.] — Tugwbll v, Heyman, No. 28, a?tfe. 

69. ,] — Rogers v. Price, No. 15, ante. 

60. Extravagance.] — J. S. died intestate 

seised & possessed of considerable real & personal 
estate. G. 8. the heir-at-law & one of the next 
of kin, with the consent of most of the remaining 
next of kin, took out administration. The fimeral 
expenses amounted to £1,200. Deceased’s per- 


sonal estate, at the date of this death amounted to 
£31,47.3. In an action against G. S. for an account 
brought by the representative of one of the next 
of kin : — Befd : £200 was a sufficient sum for the 
funeral. — 8tacpooij5 v. Stacpoole (1816), i Dow, 
209; 3E. R. 1140, H. L. 

Annotations: — Mentd. A.-G. v. Solly (1829), 2 Sim. 518; 
Knott 17. Cottee (1852), 16 Jur. 752. 

61 . Reasonable expenses — AMuranoe 
Companies Act, 1909 (c. 49 ), s. 36 ( 1 ),] — Goldstein 
t7. Salvation Army Assurance Society, 
No. 19, ante. 

62. Burial at a distance — Question 

for Jury.] — ^Bingham v. Walker, No. 40, ante. 

See, alao. Nos. 32, 33, 39, ante, &, generally, 
Executors ^ Administrators. 


Part il. — Churchyards 


Sect. 1.— ^PROPEIITY IN CHURCHYARDS. 

Sub-sect. 1. — In whom Freehold vests. 

63. Parson.] — ^The soil & freehold of the 
churchyard is in the parson only. — Frances v. 
Ley (1615), Cro. Jac. 366 ; 79 E. R. 314 ; avb nom. 
Day V. Beddingfield, Noy, 104. 

Annoiaiions : — Ooaid. Spooner r. Brewster (1825), 10 
Moore, C. P. 494. Reid. Bryan t?. Whistler (1828), 8 
B. fo C. 288. Kinid. K. 0 . liondon (1743), 13 East. 420, n. ; 
Fletcher v. Sondes (1826), 3 Bing. 601 ; Winstanley i 7 . 
North Manchester Overseers, [19101 A. C. 7. 

64. By custom in chiHChwardens.] — ^The 

freehold of the churchyard is in the parson ; but 
by custom it may belong to the churchwardens. — 
Anon. (1682), 2 Show. 184 ; 89 E. R. 879. 

66. .]-— Although the freehold of the 

churchyard is in the parson the right to a tomb- 
stone vests in the person who erects it. — Spooner 
V. Brewster (1825), 3 Bing. 136 ; 2 C. & P. 34 ; 
10 Moore, C. P. 494 ; 3 L. J. O. S. C. P. 203 ; 130 
E. R. 465. 

Annotations: — lUstd. Hitchcock e. Walford (1838), 2 Jiir. 
326 ; M'Gnngh i7. Lancaster Buiiol Board (1888), 4 T. L. R. 
679. Befd. Ashby v. Harris (1868), L. II. 3 C. P. 523 ; 
Keot 17. Smith (18!r6), L. K. 4 A. & E. 398. 

66. Vicar— Divided parish — New Parishes Act, 
1866 (c. 104).] — In 1816, under a local Act, a new 
church was built in St. P., which was to be the 
parish church, the old church being thereby con- 
verted into a “parish chapel.” In 1853, by an 
Order in Council, the original burial place for the 
parish, which surrounded the old chm*ch, & also 
an additional ground provided under an eai*lier 
local Act, were closed, & a cemetery was provided 
for the whole parish. In 1863, that part of the 
parish in which the old church stood was formed 
into a new district, & the “ parish chapel ” was 
declared to be the church of that district ; — Held : 
New Parishes Act, 1856, s. 10, did not operate to 
vest the old churchyard in the incumbent of the 
new district church, but the freehold still remained 
in the vicar of the parish. — Champneys v. Arrow- 
smith (1867), L. R. 3 C. P. 107 ; 37 L. .J. 0. P. 
22 ; 17 L. T. 261 ; 31 J. P. 803 ; 16 W. R. 277, 
Ex. Ch. 

Annotation .—Rati Stewart v. West Derby Burial Board 
(1886), 34 Ch. D. 314. 

67. 1816 Act — London Government Act, 

1899 (c. 14).J — ^An Act of 1719 passed to authorise 
the rebuilding of the parish church of St. M. pro- 
vided (inter alia) for the enlargement of the 
churebyard & for the erection of a vestry room for 


the parish. Under that Act land was acquired 
& conve;yed to trustees upon trust “ for the parish 
& parishioners, & that same was to be made part 
of the site of the parish church now to be rebuilt, or 
to be laid out as part of the churchyard.” The 
vestry room was erected upon part of such land. 
The site of the vestry room, together with vaults, 
constructed underneath it, was duly consecrated 
for burial ; but the room itself was not consecrated. 
By an Act of 1826 passed to authorise certain 
street improvements, the Commissioners of Woods 
& Forests were empowered to remove the vestry 
room & to provide a new vestry room in its stead, 
which, by the terms of the Act, was to vest in the 
persons in whom the previous room would have 
been vested had the Act not been passed. The 
Commissioners removed the old vestry room 
accordingly, & erected a building comprising a 
new vestry room, together with other accom- 
modation : — Held: (1) the earlier vestry room 
became vested in the vicar of the parish by virtue 
of 1816 Act, s. 4, & remained vested in the vicar 
notwithstanding Poor Relief Act, 1819 (c. 95), 
s. 17, vesting parish property in the church- 
wardens & overseers ; (2 ) the fact that it was used 
for civil purposes by the vestry both before & after 
the establishment of an elective vestry for the 
parish under the Metropolis Management Act, 
1855 (c. 120), did not affect the title to the room, 
which remained vested in the vicar was not 
subject to London Government Act, 1899, trans- 
ferring the property of metropolitan vestries & of 
the churchwardens & overseers of metropolitan 
parishes to the metropolitan borough councils. — 
Westminster Corpn. v. St. Marttn-in-the- 
Fields (Vicar & Churchwardens) (1906), 96 
L. T. 491 ; 71 J. P. 82 ; 23 T. L. R. 112 ; 6 L. G. R. 
600. 

See, further. Ecclesiastical Law. 

Trees & timber, see Agriculture, Vol. II., 
pp. 71, 72. 


Sub-sect. 2. — Repair of Fences. 

68. Adjoining owner’s liability — Jurisdiction of 
court.] — The owner of land adjoining a church- 
yard & his predecessors had been in use to repair 
so much of the churchyard fence aa adjoined bis 
land, & the churchwardens sued in an ecdesiastical 

unroaksonable in amount, will be allowed. 
— TRKUBNICH 17. Db Villibb^s Exbcu- 
TOBS (1904), 21 8. C. 554.— 8. AF. 


wives: — Held: the exors. might be al- I 61 i. Circumstances of deceased — 
— ^^0Hmif7.SavBBx(1886), / Reasonable expenses .} — ^A funeral ex- 
13 O.R. 316; affd.,14 A.R,. 723. — CAS. ‘ penae, which is not unnecessary nor 
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ct. in respect of the non*repair of the fence ; — 
Held : prohibition lay, the matter being one to be 
tried at common law. — Claydon v. Duncombe 
(Chuhchwabdens) (1038), 2 Roll. Abr. 287, pi. 62. 

69. Duty of churcliwardens — Whether faculty 
requi8lte.]^>A contractor when rebuilding a house 
abutting ^n a churchyard unlawfully pulled down 
the ctotchyard wall for the purpose of obtaining 
fox* tlie lower windows of the house light & air from 
Abe churchyard, & rebuilt the house a few inches 
*from the site of the old wall, & outside the church- 
yard. The rector & churchwardens, in order to 
vindicate their right to rebuild the wall, placed an 
iron screen of the same height as the old wall 
immediately opposite to the windows of the new 
house. On an application by the rector & church- 
wardens for a faculty to rebuild the wall : — Held : 
where a churchyard wall has been wilfully pulled 
down, or fallen down, it is the duty of the church- 
wardens to rebuild it, & if they do so mthout 
alteration no faculty is necessary, unless their 
rig ht to rebuild it is in dispute. — St. Stephen, 
w^BROOK (Rector & Churchwardens) & 


Orocers Co. v. Sun Fire Officb Trustees (1883). 
Trist, 103. 

See, generally. Boundaries, Pences, & Party- 
Walls. 


Sect. 2.-C0NSECRATI0N. 

70. Additional ground — Separated from 
churchyard — Consecration of Churchyards Act, 
1867 (c. 133).] — Land may adjoin & may be added 
to an existing churchyard witliin (Consecration of 
Churchyards Act, 1807, although it is separated 
therefrom by a highway. 

A plot of ground separated from a churchyard 
by a highway about 20 ft. wide : — Held : to be 
“ adjoining to an existing churchyard ’’ within the 
Act . — Ee Bateman (Baroness) & Parker’s Con- 
tract, [1899) 1 Ch. 599; 08 L. J. Ch. 330; 80 
L. T. 409 ; 03 J. P. 345 ; 47 W. B. 616 ; 43 Sol. Jo. 
314. 

Annotation : — ^Hentd. Care v. Horsell (1912), 106 L. T. 147. 

Sec, further. Part VIII., Sect. 4, sutnsect. 7, poet. 
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Sect. 1.— RIGHT OF BURIAL. 

Sub-sect. 1. — Persons having Right. 

A, Parishioners, 

71. Without leave.! — All parishioners have a 
right to be buried in the churchyard without leave 
of the incumbent. — Maidman v. Malpas (1794), 1 
Hag. Con. 205 ; 101 E. R. 520. 

Annotations : — Befd. Keet v. Smith (1875), L. R. 4 A. & E. 
398. Mentd. Wilson v. M‘Ma.th (1819), 3 B. & Aid. 244, n. ; 
Sandors v. Head (1843), 3 Curt. 565 ; Fell v. Law (1848), 
6 Notes of Coses 209 ; H. v. Chichester (1859), 2 E. & E. 
209 ; Ritchings v. Cordingley (1868), L. R. 3 A. & E. 113 ; 
Winchester v. Wix (1868), 21 L. T. 439 ; Novill v, Bridger 
(1874), L. R. 9 Exch. 214 ; H. v. Oxford (J879), 4 Q. B. I». 
245 ; Julius v. Oxford (1880), 5 App. Cas. 214 : McGoutfh 
tiancaster Burial Board (1888), 21 Q, B. I). 323, C. A. ; 
Batton V. Gcdye (1889), 41 Cii. D. 507 ; St. Michael 
Bassishaw v. Parishioners, [1893] P. 233 ; Lee v. Hawtrey. 
[1898] F. 63. 

72. At common law.] — Burial in the parish 
churcliyard is a common law right inherent in the 
parishioners. — R. v, Coleridge (1^19), 2 B. & Aid. 
800 ; 1 Chit. 588 ; 3 Phillim. 337, n, ; 106 E. R. 
659. 

Annotations : — Apld. R. v. 8t. Aubyn, Ex p. Blackmoro 
(1830), 8 L. J. O. S. K. B. 384. Retd. Ex p. Tltchmarsh 
(1845), 9 ,Tur. 159 ; Brown v. Montreal (1874), L. R. 0 P. C. 
157. Mentd. Wlnstonley r. North Manchester Overseers 
[1910] A. C. 7. 

73. Unbaptised parishioner.] — ^An information 
is grantable against a parson for opposing the burial 
of an unbaptised parishioner in the churchyard. — 
R. V, Taylor (1721), 1 Bum’s Ecclesiastic^ Law, 
9th ed. 268. 

Annotation: — Refd. Andrews r. CaT\’thome (1745), Willes, 
537, n. 

74. Hew district — Divided parish.] — The burial 
of the dead is an ecclesiastical purpose within New 


Parishes Act, 1856 (c. 104), s. 14, & where a dis- 
trict, which has a burial ground, becomes by the 
operation of this sect, a separate & distinct parish 
for ecclesiastical purposes, the inhabitants of such 
new parish cease t»o have any right of burial in the 
burial ground of the old parish out of which the 
district was Uken. — Hughes v. Lloyd (1888), 22 
Q. B. D. 1 57 ; 68 L. .T. Q. B. 122 ; 60 L. T. 076 ; 
53 J. P. 310 ; 37 W. R. 380 ; 6 T. L. R. 145, D. 0. 
Annotations : — Refd. Jones, Lewis & Evans v. Roberts (1 888), 

5 T. L. U. 146. Mentd. R. v. Harding (1889). 6 T. L. R. 53. 

Convenient warning to vicar.] — See No. 106, post. 

See, also, Sect. 5, post, 

B, Non-Parishioners, 

75. Consent of churchwardens.] — In a case of 
office promoted against C. for erecting tombs in 
the churchyard of the parish of K., one of thenl 
being the tomb of W., who was not a parishioner, 
the churchwardens wore blamed in the argument, 
for allowing strainers to be buried there. 

This is a permission, undoubtedly, which should 
be sparingly granted, since there can be no absolute 
claim of that kind ; but I tliink there is enough 
shown to prove that the churchwai'dens in this 
parish are authorised to give such leave, since 
there is a table of fees produced, in which there 
is one “ for the burial of straDgers ” (Sir W. 
Scott). — ^Bardin v, Calcott (1789), 1 Hag. Con. 
14 ; 161 E. B. 459. 

Annotations: — Refd. KeJlett v, St. John’s, Burscough 

Bridge (1916), 32 T. L. R. 571. Mentd. McGough r. 

Lancaster Burial Board (1888), 36 W. R. 822. 

76. .] — ^Upon a process against the 

churchwardens of H. for suffering strangers to be 
buried in their churchyard, & their appearing 4L 


PART HI. SECT. 1, SUB-SECT. 1.— A. 

71 i. Withoxd leave of rector,] — A., 
with leave from the sexton, but not 
from the rector, buried a poriabioner 
in a OTaveyard vested in the Repre- 
sentative (Jhurch Body: the grave 
was the proper one, according to cus- 
tom, in which to bury deceased ; — 
Hdd: the rector is tho person alone 
entitled to point out graves, A give 
permission to inter in such graveyard, 
k burial in the same without permission 


Is a trespass. — C hurch Reprrsbxta- 
TivK Body v. M’Louqhlin, [18961 31 
I. L. T. 43.— IR, 

72 1. At common law .] — At common 
law a parishioner cannot acquire an 
exclusive right of burial In the parish 
graveyard, save by faculty or pre- 
scription supposing a faculty, annexing 
the right to an ancient messnage, & in 
absence of such can only acquire an 
exclusive right to burial \mder Public 
Health (Ir.) Act, 1878, s. 170.— 


Hickey v. Sullivan (1894), 28 1. L. T. 

■ — IR. 

PART 111. SECT. 1, SUB-SECT. 1.- 

e. Nonconformist aravevxtvd — Ex- 
member of conarepotion.l— A person 
who has ceased to be a member of the 
congregation of a Presbyterian church 
has no right of burial in the graveyard 
attached to such church, merely be- 
cause his ancestors have been intenied 
in such graveyard. — Deacons* Board 
V, Aston, 11898] 33 I. L. T. 46.— ffi. 
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BxmiAL AND Cremation. 


L 1 . — of burial: Sub-sect. 1, B.; 

confessing the charge, they were admonished by 
the ecclesiastical judge not to suffer the same 
for the future. — Harbow-on-the-Hill Church- 
wardens* Case (undated), 1 Bum's Ecclesiastical 
Law, 9th ed. 258. 

77. Dlsoretionary — Convenienoa of par- 

ishioners.] — practice had prevailed during the in- 
cumbency of several vicars, that upon the burial 
of any stranger in the parish of M. certain fees 
should be paid, of which the vicar took one moiety 
& the churchwardens the other for the use of the 
poor. The fees were paid to the sexton, who paid 
over the moieties to the respective parties. A new 
^dcar refused to accede to this arrangement, he 
buried several strangers, & procured the sexton, 
to whom the fees were paid, to pay over the entire 
fees to himself : — Held : the churchwardens miglit 
recover one moiety as had & received to theii* use. 

1 do not apprehend that the churchwardens 
would be liable to censure either by the civil or 
ecclesiastical law in joining with the vicar in per- 
mitting strangers to be buried in the churchyard 
& receiving fees for that permission, provided no 
inconvenience were sustained by the parish. If 
it could be shown that other parishioners sustained 
actual inconvenience, it might be different (Gibbs, 
C.J.). — IjITTlewood V. Williams (1815), 6 Taunt. 
277; 1 Marsh. 589; 128 E. R. 1041. 

Annotations: — Retd. Re Haigh with Aspull. [1919] P. 143. 
Me^. St. Martin Orgars (1890), Trist. 145. 

78. Injunction against vicar.] — A.-G. v. 

Strong (1868), Seton on Decrees, 7th ed. 550. 
Annotation: — R^. A.-G. & Spalding Union R. D. C. v. 
Gamer (1907), 97 L. T. 486, 


►. B. JO* 


Anru4aHon$ : — Oonsd. H. v. Price , 

Reid. Be DIxoIl [1892] P. 886. 

(1840), 10 L. J. M. C. 4(f ; Titohinanih 

3 Curt. 708 ; St. Stephen. Walbrook It 0 Ohapm^ 
Fire Office (1883), Trist, 103; Haig ; 

Mary, iBlington, Burial Fees (ISOlirTr*© 

[1894] P. 284 ; Be Haigh with Aspill, [ 191 V*st. 149 ; «« 

9] P. X4w. 


2.— BURIAL IN CHURCHES. 

84. By prescription.] — Pltf., seised of the 
manor of R., claimed against P., clerk of the pai^ 
of H., that whereas he, pltf., was so seised dt he A? 
his ancestors had been in the habit from time,, 
etc., of burying their dead without fee or payment 
within the church of H., yet P. knowing these 
facts had maliciously prevented pltf. from maki^ 
a grave there wherein to buiy his father then 
deceased, who was a resident within the pai^h : — 
Held: pltf. was entitled to jud^ent. — Harvey 
V. Pebcivall (1606), Coke's Entries, fo. 8. 
Annotation : — Reid. Dawney v. Dee (1620), Cro. Jac. 605. 

85. Ancient messuage — Burial in chaneeU] 

— A right of burial in the chancel may be pre* 
scribed for as belonging to an ancient messuage.—* 
Waring v. Griffiths (1758), 1 Burr. 440 ; 2 
Keny. 183 ; 97 E. R. 392. 

86 . By license of parson.] — ^The soil & freehold 
of the church is in the parson only, & he alone can 
license burials in the church. — Day v. Bedding* 
FIELD (1615), Noy, 104 ; 74 E. R. 1070 ; sub nom. 
Frances v. Ley, (3ro. Jac. 366. 

Annotations : — Conid. Bryan «?. Whistler (1828), 8 B. & C. 
288. Refd. R. r. London (1743), 13 East, 420, n. ; Win- 
Stanley r. North Manchester Overseers, [1910] A. C. 7. 
Mentd. Spooner r. Brewster (1825), 10 Moore, C. P. 494 ; 
Fletcher r. Sondes (182(5), 3 Bing. 501. 


79. Parishioner of new parish — Whether rights 
in old parish — Parish divided.] — Hughes r. Lloyd, 
No. 74, ante. 


Sub-sect. 2. — Limitation of Right. 

80. Particular place — Near to ancestors.] — 
custom to bury as near as possible to ancestors is 
bad. — ^Pryer v. Johnson (1755), 2 Wils. 28 ; 95 
E. R. 667. 

Annotation: — Refd. R. v. Westmeath County JJ. (1806), 
15 W. R. 59. 

81. Or vault.! — The ct. will not grant a 

mandamus to compel a rector to bury the corpse 
of a parishioner in a vault, or in any particular 
part of a churchyard . — Ex p. Blackmore (1830), 

1 B. &; Ad. 122 ; 109 E. R. 732 ; 81*6 nom, R. v. 
St. Aubyn, Ex p. Blackmore, 8 L. J. O, S. K. B. 
884. 

Annotations : — Folld. NcvCl t?. Bridgcr (1874), L. R. 9 Exch, 
214. Rrid. Ex p. Titchmarsh (1845), 9 Jur. 159 ; W'iu- 
stanley v. North Manchester Overseers, [1910] A. C. 7. 

82. Unusual mode — Iron coffin — Jurisdiction.] 

— ^The mode of burying the dead is a matter of 
ecclesiastical cognisance. 

On a question whether a parishioner had a right 
to be buried in the parish churchyard in an iron 
coffin, which was a new & unusual mode : — Held : 
a mandamus should be refused. — R. v. Coleridge 
(1819), 2 B. & Aid. 806 ; 1 Chit. 588 ; 3 PhiUim. 
337, n. ; 106 E. R. 559. 

Anrwtaiions : — Cooid. R. V. St. Aubyn, Ex p. Blackmore 
(1830), 8 L. J. O. S. K. B. 384 ; Brown v. Montreal (1874), 
L. R. 6 P. C. 157. Refd. Ex p. Titchmarsh (1845), 9 
Jur. 159 ; Winstanley v. North Manchester Overseers, 
[19101 A. C. 7. 

g3, Increased fee.] — The use of 

Iron in the structure of coffins is not unlawful, but 
they are not to be admitted into churchyards on 
the same terms of pecuniary parent as coffins 
of ordinary wood. — Gilbert v. Buzzard (1821), 

2 Hag. Con. 333 ; 3 Phillim. 335 ; 161 E. R. 761. | 


87. Cremation urn — Faculty — Jurisdiction.] — 

The vicar & churchwardens of a parish church, in 
the diocese of L., built under Church Builffing. 
Act, 1818 (c. 45), & closed for burials by virtue of 
an Order in Council under 1853 Act, concurreci in 
an application by the widow of a parishioner whose 
dead body had been cremated praying the Con* 
sistory Ct. of London to authorise by faculty the 
formation of a niche in the wall of the church 
inside the church, & above the level of the floo'*, & 
the permanently placing therein of a sealed um 
containing the cremated ashes of suclx dead body. 
Deceased during his life had expressed a wish that 
in the event of his death his remains might be 
cremated, & a certificate was brought in to the 
effect that the vestry of the parish was in favour 
of the remains being interred beneath the church : 
— Held: (1) the burial of the cremated ashes of 
a dead body in the church had not been proMbited 
by Church Building Act, 1818, Public Health Acts, 
1848 (c. 63), & 1875 (c. 55), or by the Order in 
Council closing the church under 1863 Act ; the 
provisions in those Acts as to burial not applying 
to the burial of the remains of a corpse after it had 
been reduced to ashes, & the ct. h^ jurisdiction 
in its discretion to grant the faculty as prayed, 
but muat^^deullne to do so having regard to the 
inconvenience which might ensue in case of altera- 
tions in the church, etc., if the um was deposit^ 
in the church wall according to the proposal of 
the applicant ; (2) the ct. having ascertained from 
the Home Office that no objection on sanitary 
grounds was entertained by the Home Secretary 
to the interment of the um containing the remains 
below the floor of the church, was prepared, at 
the request of appet. to decree the issue of a 
faculty for the um ds its contents being interred 
below the church. Senible : cremated remains 
cannot lawfully be interred in or under a parish 
church except under the authority of a faculty 
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from the Ordinary . — Be Kerb, [1894] P. 284 ; 10 
T« L* R. 522. 

AnnolaH^ : — B«M* Re Halarh with Asp\il], [1019] P. 143. 


. 3.-^EXCLUSlVE RIGHT. 

r 

y Sub-sect. 1. — In Chubchyabds. 

Right of succession.] — Gii.aERT v, Buz- 

(1821), 2 Hag. Con. 333; 3 PhilUm. 335; 
161 E. R. 761. 

jinnotaiioiM : — Befd. Hai^r o. Barlow, Re St, Mary, Islinprtoii, 
Burial Feefl (1801), Trist. 149. Mentd. B. v, Btowart 
(1840), 12 Ad. Sc Kl. 773 ; Tltohniarsh v. Chapman (1843), 
3 Curt. 703 ; St. Stephen, Walbrook Sc Grocers Co. r. Sun 
Fire Office (1883), Trtet. 103; U. r. Price (1884), 12 
O. B. D. 247 : Re Dixon, [1892] P. 38G ; Re Kerr, [1804] 
V. 284 ; Re Halffh with Aepull, [1019] P. 143. 

89. Non-parishioner — Of family of parishioner 
— Closed churchyard.] — By an Order in Council a 
chui*chyard was closed except as to burials in 
I’eserved grave spaces allotted to members of the 
families of parishioners ; — Held : a faculty for the 
reservation of a space in the churchyard for ex- 
clusive burial could be granted to a living non- 
parishioner, member of the family of a parishioner. 
— Re Sargent (1890), 15 P. D. 168. 

Annotation : — Reid. Do Romana v. Roberts, [1906] P. 332. 

90. Faculty — Restrictions.] — With the 

concurrence of the inciunbent of a parish church a 
non-parishioner petitioned the ordinary to sanction 
by a confirmatory faculty the exclusive grant of 
the reservation for the sole use of herself, her 
oxors., administrators & assigns, of a portion of 
ground in the parish churchyard as a place of 
burial. The grant of the faculty was opposed by 
one of the churchwardens of the parish on the 
ground fbat the granting of it would be detrimental 
to the rights of the paristiioners to be buried in the 
churchyard in preference to non-parishioners. At 
tlie hearing of the suit it appeared that petitioner 
had paid the incumbent a considerable extra 
burial fee for the grant of the reservation according 
to the custom of the parish ; that the population of 
the parish only amounted to forty-six persons ; 
that on the average the number of burials of 
parishionei*s was one per annum, & that there was 
i*oom for about seventy interments in the church- 
yard, an addition t»o which had been consecrated 
some years back with a view of non-pari^ioners 
being buried there. The ct. granted the faculty as 
prayed, but made an order on the incumbent that 
he should make no further grants of reservations 
of grave spaces to non-parishioners during his 
tenure of the living : Semble : the incumbent of a 
parish church may make grants of the reservation 
of grave spaces to non-panshioners on their paying 
to him, or in some cases to him & the church- 
wardens, special burial fees, but to complete their 
title to the grant a faculty from the ordinary is 
necessary. — De Romana v. Roberts, [1906] P. 332. 
Annotation : — Reid. Kellett v. St. John’s, Burscongh Bridge 

(1916), 32 T. L. R. 671. 

91 . Transfer of right.] — In .May, 

1896, the husband of petitioner purchased from the 
then vicar & churchwardens of H. in the diocese of 
London two plots of ground in the churchyard at 
the request ox his wife as a burial place, & as they 
were non-parishioners they were charged, as was 
usual, double fees. The receipt was signed by the 
parish clerk on behalf of the vicar & church- 
wardens. In Dec., 1900, petitioner ceased to live 
with her husband, who admitted her right to the 


two plots of ground in H. churchyard as her 
property, Sc indorsed on the back of the receipt a 
transfer of all his interest to his wife. Subse- 
quently petitioner presented a petition for a 
faculty to confirm the ^ant of the two plots : — 
Held : (1) the vicar had a right with the consent 
of the churchwardens to gnmt the two sites to 
petitioner’s husband for burials. Sc the husband 
was entitled to have that grant confirmed by 
faculty ; (2) he having transferred his right to the 
graves to liis wife by the memorandum on the back 
of the receipt, she was entitled to apply to have the 
transfer confirmed by faculty. — Hendon Church- 
yard Case (1910), 27 T. L. R. 1. 


Sub-sect. 2. — ^Vaults in Churches and Church 

YARDS. 


92. General rule.] — St. Botolph without, Axd- 
GATE (Vicar Sc One op the Churchwardens) t\ 
8t. Botolph without, Aldgate (Parishioners), 
Sewers Comrs. op City op London Sc St. Botolph 
without, Aldgate (Vicar Sc Parishioners) v. 
St. Botolph without, Aldgate (Parishioners), 
[1892] P. 161 ; subsequent proceedings, [1892] P. 
173. 

Annotationa : — Comd. Rc Plumstcad Burial Ground, [1896] 
R. 226. Reid. 8t. Andrew’s, Hove v. Mawn (1894), [1895] 
P. 228, n. ; St. Nicholas, Leicester v, Langton, [1899] P. 
19 ; Re Bidoford, Et p. Bideford, [1900] P. 314. Hsntd. 
St. Helen’s, Blshopsgate with St. Mary, Outwich v. 
l^arishioncrs, [1892] P. 250. 

93. In church — Whether faculty required.] — ^A 

vicar was found gi^ty of having allowed certain 
vaults to be built in the parish church Sc appro- 
priated as burial places without faculty, Sc was 
admonished to refrain from doing so in future, Sc 
condemned in costs. — ^Musgrave v, Russell 
(1777), Rothery’s Ecc. App. No. 175, p. 87. 

94. Inconvenience to parishioners.] 

— A faculty for the appropriation of a vault in a 
church “ to the use of a family, so long as they 
continue parishioners Sc inhabitants of the parish,” 
will be granted, if it may be done without probable 
inconvenience to the parish. — Magnay v. St. 
Michael, Paternoster Royal and St. Martin 
Vintry (Rector, etc.) (1827), 3 Hag. Ecc. 48 ; 
162 E. R. 502. 

Annotationa: — Consd. Matthews u. JolTerj’ (1880), 43 L. T. 
796. Refd. Kellett v. St. John’s, Burscough Bridge (1916), 
32 T. L. R. 571. 


95. 


-.] — The lay rector is not 


entitled as of right to make a vault in the chancel 
without leave of the ordinary, nor is he entitled 
to a faculty for such purpose without laying before 
the ordinary such particulars as will aftord the 
vicar & parishioners an opportunity of judging of 
it, Sc satisfy the ordinary that such vault not 
interrupt the parishioners in the use Sc enjoyment 
of the chancel ; nor has the vicar an absolute veto, 
though he may show cause against the grant of a 
faculty. Semble : the consent of the lay rector 
must precede the leave of the ordinary for the 
construction of a vault in the chancel. — Rich r. 
Bushnell (1827), 4 Hag. Ecc. 164 ; 162 E. R. 1407. 
Annotations: — Ck)nsd. Bugg t\ Kingsnilll (1867), 31 J. P. 
644 ; Neville r. Bridger (1874), 30 L. T. 690. Apld. 
Nickalls V, Briscoe, [1892] P. 269. Rd(d. Griffin v» Dightou 
(1863), 2 New Rem 270 ; Kellett v. St. John’s, Bursoongh 
Bridge (1916), 32 T. L. R. 571. Mentd. Moody v, 
Randolph (1874), 38 J, P. 324. 

96. Procedure.] — The grant of » 

faculty for the appropriation of a vault in a church 
or chapel is entirely within the discretion of the 


PART 111. SECT* 8, SUB-SECT. 1. elusive right of bur^dug his relatives in hands: — Held: that a grant of the 

I. Presumption of right — Por rela- a particular plot in a graveyard which, exclusive right of burial ought to be 
tivea — Lay property A — ^where a person at the time of tie dIsBolutlon of the presumed. — Jennings v, M’Caribt 
exerolsed for over forty years the ex- Irish monasteries, had passed into lay (1908), 42 1. L. T. 217. — ut. 

J. -— VOL. vn. 3i M 
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Sect S»^Excl%mf>e right: Sub-sect 2« Sect 4: 

Sub-sects* 1 db 2, Sects. 5 <fc 0 ; Sub-sect, 1.] 

ordinary. The ecclesiastical law requires, before 
such faculty is decreed, that all persons interested 
in opposing the grant should be heard before the 
oi^nary. The vicar or perpetual curate of a 
church, though entitled to officiate in & have free 
access to the chancel, has no right to fees for the 
erection of monumental tablets, or for the con- 
struction of vaults in the chancel. A faculty for 
that purpose may be legally granted without his 
consent ; but he has a locus standi, by reason of 
his position as incumbent, to oppose the grant of 
such a faculty. 

A faculty for the appropriation of a family vault 
under the chancel of a district church, having been 
applied for by the lay proprietor of the great 
tithes, & the owner of the land immediately 
adjacent to & in the vicinity of the church, was 
objected to by the vicar of the parish, because 
the access to it being only from the exterior, & no 
churchyard or burial ground attached, there was 
no consecrated ground outside the church on which 
any part of the burial service could be performed. 
Such faculty having been granted : — Held : though 
the granting of such a faculty was entirely within 
the discretion of the ordinary, such discretion 
ought to be exercised so as to prevent the possibility 
of a misuse by the grantee, &, in the circumstances, 
the grant ought only to issue on the condition that 
the grantee appropriated & consented to the con- 
secration of a sufficient piece of ground near the 
opening of the vault, to oe so consecrated for the 
sole & special purpose of burials in the vault, & 
such faciuty decreed accordingly. — Hugo v, Kings- 
MTTT. (1868), L. R. 2 P. 0. 59 ; 6 Moo. P. C. C. N. 8. 
79 ; 37 L. J. Eccl. 13 ; 18 L. T. 94 ; 32 J. P. 356 ; 
10 E. B. 445, P. C. 

«0ilSd. Winchostor v. Rwgjr (1868), L. K. 2 
A, Sc £. 217. Bold. Kellott v, St. John’s, llurscough 
Bridgre (1916), 32 T. L. R. 671. 

97. Grant by parol.] — Wliere a rector 

granted to A. by parol leave to make a vault in the 
parish church, & to bury a ceitain corpse there, 
A; that he shoidd have the exclusive use of the 
vault, & afterwards, without the leave of A., 
opened the vault, & buried another person there : — 
Held : no action could be maintained against him 
for so doing, for if the rector had power to grant 
the exclusive use of a vault, he could not do it by 
parol. Semble : a rector cannot grant a vault in 
the church, but only leave to bury there in each 
particular instance. — ^Bryan v. Whistler (1828), 
8 B. & 0. 288 ; 2 Man. By. K. B. 318 ; 6 
L. J. O. S. K. B. 302 ; 108 E. B. 1050. 

Annotaticna : — Expld. Kerrison v. Hniith (1807), 6G L. J. Q. B. 
762. Conid. North Manchester Overseers r. WJnetanley, 
[19081 1 K. B. 835. Befd. Wood v. Leadbittcr (1845), 13 
M. Sc W. 838 ; Ashby v. Harris (1868), L. R. 3 C. P. 523. 
Mmtd* Taplln v. Florence (1851), lU C. B. 744. 

9g, Church being rebuilt.] — ^A faculty for a 

vault in a church cannot be granted for a church 
rebuilffing, where re-consecration is necessary, till 
it takes place. Consent will not create a juris- 
diction depending entirely raiione loci . — Turner 
V. Hanwell (Bector, etc.) (1842), 1 Notes of 
Cases 368. 

Annotations :—4}onMlL Ensham r. Ensham (1857), 29 

L. T. O. S. 402 : Battlscombe v. Evo (1803), 7 L. T. 697. 

Parker v. Leach (i866), L. R. 1 P. C. 312. 

99. In churchyard — Grant of faculty — Incon- 
venience to pmshioners.] — ^Where a faculty is 
sought for erecting a vault & is not opposed the 
ct. will scruple to grant it, unless it has satisfactory 
information to show that it may issue without 
probable inconvenience to the parish. — Kosher v. 
Northplebt (Vicar, etc.) (1825), 3 Add. 14 ; 162 
E. R. 386. 


AnnoUiHon : — Mentd. Kellett v. St. John’s, BurBoongb 

Bridge (1916), 32 T. L. R. 571. 

100. Non-resident.] — ^A consistory 

ct. has jurisdiction to grant a faculty for the ex- 
clusive use of a family vault in , a churchyard 
without residential restriction. — Ket,lett v. St. 
John’s, Burscough Bridge (1916), T. L. R. 
571. 

101. Mandamus.] — ^The ct. will not grant a 

mandamus to compel a rector to bury the corpse 
of a parishioner in a vault, or in any particiuar 
part of a churchyard. 

The ct. declined to grant a mandamus to compel 
a rector to bury deceased son of a parishioner in a 
vault, where the rector had declined to allow the 
vault to be opened until a fee of £2 128, Od, was 
paid, but had intimated that he would allow the 
corpse to be buried in the churchyard without the 
payment of any such fee. — Ex p. Blackmork 
(1830), 1 B. & Ad. 122 ; 109 E. R. 732 ; B, C, sub 
nom, B. V, Sr. Aubyn, Ex p, Blackmorb, 8 
L. J. O. S. K. B. 384. 

Annotations^: — ^FoUd. Nevill v. Brldger (1874), L. R. 9 Exoh. 

214. B^. Ex p. Titohmarah (1845), 9 Jur. 159 ; Win- 

Stanley v. North Manchester Overseers, [1910] A. C. 7. 

Mentd. R. v. Westmeath Chanty JJ. (18oG), 15 W. R. 59. 

102. Right to charge special fee.] — Ex p. Black- 
more, No. 101, ante, 

103. .] — ^A vicar of a parish, being free- 
holder of the church & churchyard, may make a 
special contract for the payment of a fee, other 
than the customary burial fee, if any, for the burial 
of a non-parishioner in a particular vault in the 
parish church. — Nevill v, Bridger (1874), L. R. 
9 Exch. 214 ; 43 L. J. Ex. 147 ; 30 L. T. 690 ; 22 
W. R. 740. 

AnnotatioTis : — Reid. Wlnstanley v. North Manchester Over- 
seers, [1910] A. C. 7 ; Re Haigh with Asimll, [1919] P. 143. 


Sect. 4.~BURIAL SERVICE. 

Sub-sect. 1. — Reading of — Warning to 

Minister. 

104. Whole service must be read.] — Summary 
proceeding, under Church Discipline Act, 1840 
(c. 86), against a clerk in Holy Orders, for omitting 
certain words in the office of burial. Upon a 
report of the comrs., the party proceeded against 
consented that sentence should be pronounced by 
the bishop of the diocese. 

A clerk, in the performance of the burial service 
over the corpse of a person who had died in a state 
of intoxication, is not at liberty to omit the wor^ 
expressing a hope that the deceased “ resteth in 
our Lord Jesus Christ .” — Re Todd (1844), 8 Notes 
of Cases, Supp. 51. 

105. By unauthorised person.] — It is illegal for 
any one, unless he be lawfully authorised, to read 
or assist in reading a burial service in consecrated 
ground over a dead body. 

It is clearly illegal to collect an assemblage of 
persons in a churchyard for the purpose of forcibly 
burying the corpse of an unbaptised person or to 
read a service over such corpse. By the ecclesi- 
astical law no person, unless he be duly authorised, 
can be permitted to perform service on consecrated 
ground (Dr. Lushington). — Johnson v. Friend 
& Baij-ABD (I860), 6 Jur. N. B, 280. 

Annotation : — Befd. Wood v. Headingley-oum-Burley Buriol 

Board, [1892] 1 Q. B. 713. 

106. “Convenient warning “ — Proof of.] — ^Articles 
against a clerk in Holy Orders, for refusing to bury 
the corpse of an infant, daughter of dissenters, of 
the class called Independents, baptised according 
to the form generally observed amongst that class, 
namely, with water, in the name of the Holy 
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Trinity, The party proceeded SLgaimt was dis- 
misBedy on the ground of a deficiency of proof 
that convenient warning was given to the minister 
of the intention to bring the corpse, before it was 
brought to the churchyard. — Txtchmarsh v. 
Chapman *(1844), 1 Rob. Eccl. 176 ; 8 Notes of 
Cases S^TO ; 4 L. T. O. S. 195 ; 8 Jur. 1077 ; 163 
E. R/ 1003 ; 8vb8eqv£nt proceedings, svb nom, 
Titchmarsh (1845), 9 Jur. 159 ; sub nom. H. v. 
«)iiA8SINOBOUENB (ViCAR) (1845), 9 J. P. Jo. 83. 
Annotations : — Befd. Barnes v. Shore (1846), 1 Hob. Keel. 

382 ; Cooper v. Dodd (1850), 7 Notes of Cases 514. Mentd. 

Brown v, Montreal (1874), L. H. 6 P. C. 167. 

107. Form of.] — Titchmarsh v. Chapman, 

No. 106, ante. 

108. — -.] — Cooper v. Dodd (1850), 

2 Rob. Eccl. 270 ; 7 Notes of Cases 614 ; 14 Jur. 
724 ; 163E. R. 1314. 

See, further. Sect. 1, sub-sect. 1, ante, Sect. 5, 
Part VIII., Sect. 4, sub-sect. 9, post. 


Sub-sect. 2. — Disturbance of. 

109. Prevention by private person — Action for 
assault.] — To an action of assault dc battery, a plea 
that pltf. disturbed a congregation while the 
minister was performing the rites of burial, &> that 
deft., though neither constable, churchwarden, or 
other officer, molliter numus imposuit to prevent 
such disturbance, is a good justification. — Gleveb 
V. Hynde (1673), 1 Mod. Rep. 168 ; 86 E. R. 806 ; 
sub nom. Lever v. Hide, 1 Freem. K. B. 131. 
Anmttation : — Reid. Burton v. Henson (1842), 10 M. & W. 105. 

110. Indictment — Form of.] — R. v. Cheehe 
(1825), 4 B. & C. 902 ; 7 Dow. ite Ky. K. B. 401 ; 
3 Dow. & Ry. M. 0. 463 ; 4 li. J. O. S. K. B. 79 ; 
107 E. R. 1294. 

Disturbances in churches Sc churchyards.] — See 

Ecclesiastical Law. 


Sect. 5.— EXCLUSION FROM CHRISTIAN BURIAL. 

111. General rule.]-^Eyery person dying in 
thi^ country & not witliin certain ecclesiastical 
prohibitions is entitled to Christian burial. — R. v. 
Stewart (1840), 12 Ad. & El. 773 ; 4 Per.,&: Dav. 
349 ; 10 L. J. M. C. 40 ; 113 E. R. 1007 ; sid} nom. 
R. V. St. George, Hanover Square Overseers, 
Arn. & H. 83 ; 4 .T. P. 792 ; 5 Jur. 363. 

Annotations : — Consd. Bradshaw v. Beard (18G2), 12 

C. B. N. S. 344 ; Margrate Pier & Harbour r. Alargate Town 
Council (1869), 20 L. T. 564 ; Williuiiis v. Williams (1882), 
20 Ch. D. 659 ; 11. v. Price (1884), 12 Q. B. D. 247 ; Toftn 
p. Pearl Life Insce. Co. (1914), 112 L. T. 140. BiM. 
Woolwich OverseerH v. RobertHon (1881), 6 Q. B. D. 054 ; 
He Dixon, fl892J l\ 386. Mentd. R. v. White (1883), 
11 Q. B. D. 309 ; Exp. Sibley (1883). 31 W. R. 811. 

112. Uttbaptised person — Jurisdiction.] — ^As to 

a parson refusing to read the service over a deceased 
parishioner, because he was never baptised, the ct. 
would not interpose, that being a matter cognisable 
in the Ecclesiastical Ct. — R. v. Taylor (1721), 
1 Bum's Ecclesiastical Law, 9th ed. 258. 

Annotation: — Retd. Andrews r. Cawthornc (1745), IVillls, 
537, n. 

See, also. No. 105, ante. 

113. Baptised person — Child of dissenter.] — A 

minister of the Established Church cannot refuse 
to bury the baptised child of a dissenter. — Kemp 
V. WiCKES (1809), 3 Phillim. 204 ; 161 E. R. 1320. 


Annotations : — Could. Escott r. Mastin (1842), 4 Moo. P. C. C. 

104 : Titchmarsh v. Chapman (1844), 3 Curt. 840. Mentd. 

Martin v. Maokonochie, Flamank v. Simpson (1868), 

L. R. 2 A. & £. 116 ; Head v. Lincoln (1889), 14 P. D. 86. 

114. Baptised by dissenting layman — 

Suspension of clergyman.] — ^A child baptised with 
water in the name of the Trinity, by a layman, a 
Wesleyan Methodist, not authorised to administer 
the rite of baptism : — Held : not to be “ un- 
baptised ” within the rubric for the burial of the 
dead in the Common Prayer Book, as incorporated 
into Uniformity Act, 1662 (c. 4). 

A clergyman of the Church of England having 
refused to perform the office of interment, after 
due notice of the death of a parishioner so baptised, 
suspended from the ministry for three months. — 
Escott v. Mastin (1842), 4 Moo. P. C. C. 104 ; 
Brod. & F. 4 ; 1 Notes of Cases '552 ; 6 Jur. 765 ; 
13 E. R. 241, P. C. 

Annotations : — FcUd. Cooper v. Dodd (1850), 2 Rob. Eod. 

270. Reid. Banders v. Head (1843), 3 Curt. 565. Meatd. 

Titchmarsh v. Chapman (1844), 3 Curt. 840 ; Gorham v. 

Exeter (1850), 2 Rob. Eocl. 1 : Martin r. Mack^o^e, 

Flamank v. Simpson (1868), L. K. 2 A. &; £. 116 ; Jenkins 

V. Cook (1875), L. R. 4 A. E. 463 ; He Perry AJmshousee, 

[1898] 1 ClL 391. 

115. Baptised by dissenting minister — 

Suspension of clergyman.] — ^A clerk in Hedy Orders 
of the Church of England suspended for three 
months, for refusing to bury the corpse of an 
infant, baptised by a minister of the class called 
Primitive Metho^ts. — Nurse v. Henslowe 
(1844), 3 Notes of Cases 272 ; 4 L. T. O. S. 195. 

See, also. No. 106, a^ite. 

116. Intoxicated person.] — Re Todd, No. 104, 

ante. 

117. Person found drowned — Suspension of 
clergyman.] — A clergyman refused to bury the 
body of a parishioner, on the coroner’s order for 
burial, the jury having returned a verdict of 

found drowned,” assigning as his reason that 
such person had died in a state of intoxication, or 
was felo de se : — Held : the mere opinion of the 
clergyman as to the cause of death did not justify 
Ixis refusal to bury. 

In the circumstances the ct. has no discretion 
or alternative, but is bound to pronounce a sentence 
of suspension for three months (Sir H. Jenner 
Fltst). — C^ooPER V. Dodd (1850), 2 Rob. EccL 
270 ; 7 Notes of Cases 514 ; 14 Jur. 724 ; 163 E. R. 
1314. 

118. Non-parishioner — Private vault.] — ^A clergy- 
man will be punished for refusing to perform 
divine service over the body of a member of a 
family which is deposited in a private family vault, 
even though the member, being a married woman, 
has ceased to be a parishioner. — Nevill v. Baker 
(1862), cited in 1 Phillimoie Ecclesiastical Law, 
2nd ed, at p. 655. 

See, further, Hect. 1, Sect, 4, sub-sect. 1, ante. 


Sect. 6.— MONUMENTS IN CHURCHES AND 

CHURCHYARDS. 

Sub-sect. 1. — In Churches. 

119. Right to erect — By whose authority — 
Ordinary — ^Appeal.! — ^An appeal lies about setting 
up ornaments in the church. 

Though ornaments cannot be set up without the 
consent of the ordinary, it must be exercised 


part 111. sect. 6. 

f. Member of eensMr*>.d society — Not 
excommunicated.] — ClroumBtanoes in 
which : — Hdd : deoeaBod, a member of 
a literary Rociety which had incurred 
ecoleBlaBtlcal censures, never haring 


been excommunicated mminotim, & 
never haring been adjudged or proved 
to be un pet^eur public within the 
Quebec ritual, was not at the time of 
Wh death under any such valid ecclesi- 
astlcal Bentence or cenBure as would 
according to the Quebec ritual, or any 


upvil xvuuiau in 

Canada, justify the denial of eoclesi- 
astloai sepulture to his remaiss. — 
Brown v. Montreal, CuRjf, etc. (1874). 
L. R. 6 P. C. 157; 44 L. J. P. C. 1: 
31 L. T. 655 ; 20 L. 0. J. 228, P. C.— 
CAN. 
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Bubial Ain> Cremation. 


Sect, 6 . — Mantimenls in churches and churchyards: 

Sub^seds. 1 <fc 2. Sect 7.] 

according to a prudent & legal discretion, which 
the Superior has a right to look into, & correct, 
A an appeal to the Ct. of Arches will lie {per Cur). — 
Cart r. MARSH (1787), 2 Stra. 1080 ; 93 B. R. 1044. 
Annotation .* — Held. Bulwer v. Hase (1803), 3 East, 217. 

120. Rector — Appe^.] — V^ere a 

rector was cited in the episcopu consistorial ct. 
to show cause whv the oroinary should not grant 
to a parishioner a faculty for stopping up a window 
in a church against which it was proposed to erect 
a monument, to the granting of which the rector 
dissented, notwithstanding which the ct. below 
were proceeding to grant the faculty with the 
consent of the ordinary : — Held : to be no ground 
for a prohibition; but mere matter of appeal if the 
rectors reasons for dissenting were improi)erly 
overruled. — ^Bulwer v. Hase (1803), 3 East, 217 ; 
102 E. R. 580. 


Annotation: — Hsntd. H. v, Tristram (1899), 43 Sol. Jo. 280. 

121. Parson.] — Tlie ordina^ may 

order a monument to be taken down, if it is in* 
conveniently placed in a church, but if he does not 
interpose, the parson *s authority to erect it is 
•sufficient. — Hopper v, Davis (1754), 1 Lee, 640 ; 
161 E. R. 234. 

Annotations .*--Ooilld. Fagsr v. Lee (1873), L. H. 4 A. & E. 
136. Xentd. Lee v. Fagg (1874), L. R. 6 P. C. 38. 

122. Whether in churchwardens by cus- 

tom.] — custom for the churchwardens of a parish 
to set up monuments, etc. in a church, without 
the consent cither of the rector or the ordinary is 
illegal. — ^Beckwith v. Harding (1818), 1 B. & Aid. 
608 ; 106 E. R. 187. 

Annotation: — Xentd. Winstaiilcy v. North Manchester 
Oyerseers, (1910) A. C. 7. 

128. Whether In lay rector.] — The lay 

rector is not entitled as of right to affix tablets in 
the chancel without leave of the ordinary, nor is 
he entitled to a faculty for such purposes without 
laying before the ordinary such particulars as will 
afford the vicar & parishioners an opportunity of 
judging of it, A satisfy the ordinary that such 
tablets will not interrupt the parishioners in the 
use A enjoyment of the chancel ; nor has the vicar 
an absolute veto, though he may show cause 
against the grant of a faculty. Semhle : the con- 
sent of the lay rector must precede the leave of 
the ordinary for the erection of tablets in the 
chancel. — ^R ich v. Bushnell (1827), 4 Hag. Ecc. 
164 ; 162 E. R. 1407. 

AnnotoAiona: — Oonsd. Rtm v, Einfirsmill (1867), 31 J. P. 
644. Rsfd. Griffin v. Dighton (1863), 2 New Rep. 270 ; 
Moody V. Randolph (1874), 38 J. P. 324. Xentd. Neville 
V, Bridirerj;i874), 30 L. T. 690 ; Nickalls v. Briscoe, (1892) 
P. 269 ; Kellott v. St. John's, BnrscouKh Bridge (1916), 
32T. L. R. 571. 


124. Whether faculty required — ^Action by 

rector.] — ^Proceedings promoted by the rector of 
the parish against a person for erecting a monu- 
ment in the church without a faculty, sustained. — 
Maidmak V, Malpas (1794), 1 Hag. Con. 205 ; 161 
E. R. 526. 

Annotations: — ^Beld. Rltchings v, Cordlngley (1868), L. R. 
3 A. & E. 113 : Eeet V. S^th (1876), L. R. 4 A. & E. 398 ; 
MoGo^h V. Lancaster Burial Board (1888), 21 O. B. B. 
323 ; Batten v. Qedye (1889), 41 Ch. D. 607 j 3t. Michael, 
Bassishaw r. Parishioners, [1803] P. 233. Xentd. Wilson 
V. M*Math (1810), 3 B. A Aid. 244, n. ; Sanders v. Head 
<1843), 3 Curt. 666 : Fell v. Law (1848). 1 Rob. Eccl. 726 ; 
R. V, Ci^chester (1869), 2 £. E. 209 ; Winchester v, 
Wiz (1868), 21 L. T. 439 ; Nevlll v. Bridger (1874), L. R. 
9 Bxch. 214 J R. v, Oxford (1879), 4 Q. B. D. 525 ; Julius 
«. Oxford (1880), 6 App. Cas. 214 ; Lee v. Hawtrey, (1896) 
P. 63. 

125. Action by ordinary.] — An 

allegation responsivo to articles in a cause of 
office promoted by the ordinai*y of a royal peculiar, 
calling upon deft, to answer to having set up a 


monument in a church in his jurisdiction without 
a faculty A to show cause why he should not be 
decreed to remove same. Heading that the 
monument was erected by leave of Uie minister 
A churchwardens, A that it was ornamental to the 
church instead of injuring it or disdguring it, 
admitted to proof. — Sbagbr v. Bowle (1323), 

1 Add. 541 ; 162 E. R. 191. 

Annotation .*~>-0oiisd. Walter v, Montague (1836), 1 Curt. 253. 

126. Right to remove— Whether in parson.]—^ 
A parson cannot take a gravestone, coat of armour, 
tomb, etc., though they are annexed to his freehold ; 
nor can he take things which are hung up in the 
church for the honour of deceased. — Corven’s 
Case (1612), 12 Co. Rep.. 105 ; 77 E. R. 1380 ; 
sub nonu Gabvbn A Pym*s Case, Godb. 199 ; sub 
nom. Pym V. Gorwyn, Moore, K. B. 878. 

Annotations : — Oonsd. MaoGough v, Lancaster Burial Board 

(1888), 52 J. P. 740. Bold. Francos o. Ley (1615). Oo. Jac. 
366. Xentd. May v. Gilbert (1613), 2 Biust. 150 ; Buxton 
V. Bateman (1662), 1 Sid. 88 ; Spooner v. Brewster (1825), 

3 Bing. 136 ; Churton t^. F^weu (1866), L. R. 2 Eq. 634 ; 
Philipps V. Halllday, [1891 ) A. C. 228 ; Claverley v. Claver- 
ley, U909) P. 195. 

127. Private aisle — Action by heir.] — 

If a parson takes from an aisle built by a gentleman 
or nobleman the ensigns of honour the lat^r. 
such as a gravestone, coat-armour o*. the like which ^ 
does not belong to the parson, Vue heir may well 
have an action of trespass. It is otherwise where 
same is repaired at the common charge of the 
parish. — May v. Gilbert (1613), 2 Bulst. 150 ; 80 
E. R. 1025. 

Annotations: — Xentd. Chester’s Case (1698), 5 Mod. Rep. 
433 ; Jacob t>. Dallow (1698), 12 Mod. Rep. 233 ; Stocks 
t>. Booth (1786), 1 Term Rop. 428 ; Byerley v, Windus 
(1826), 7 Dow. & Ry. K. B. 564. 


See, also, No. 143, post 

128 . By order of ordinary.] — Hopper v. 

Davis, No. 121, ante, 

129 , Er^tion without authority — Sanction 

of orffinary.] — ^Monuments A ornaments, which 
have been illegally or irregularly placed in a parish 
church by the incumbent, c^not be lawfully 
removed, save under the sanction of the ordinary. 
— RiTCHINOS V. CoRDINGLEY (1868), L. R. 3 A. & B. 
113 ; sub nonu Bichings v. CJordinglby, 19 L. T, 

26 ; 32 J. P. 611. ^ 

Annotations: — Betd. Batten v. Godye (1889), 41 Ch. D. 507. 
Xentd. Evans v. Dodson (1874), Trist. 26 ; St. Mary>at- 
Hlll with St. Andrew Hubbard v. Parishioners, (1892) 
P. 394: St. Michae), Bassishaw r. Parishioners, (1893) 
P. 233 ; Wolfe v. Surrey County Council, Reere v. Same, 
[1905] 1 K. B. 439 ; Fowke v. Berlngton, (1914) 2 Ch. 308. 

180. Injury to— -Action by heir.] — ^The heir shall 
have an action for injuring tne tomb of his 
ancestor. — J ^ances r. lijY (1615), Cro. Jac. 366 ; 
79 E. B. 314 ; sub nom. Day v. Bbddingfibld, 


Noy, 104. 

Annotations : — Held. Spooner r. Brewster (1825), 10 Moore, 
C. P. 494. Xentd. R. V. London (1743), 13 East, 420. p. ; 
Fletcher v. Sondes (1826), 3 Bing. 501 ; Bryan v, Whistler 
(1828), 8 B. & C. 288 ; Winstanley v. North Manchester 
Overseers, (19103 A. C. 7. 

131, Action by churchwardens.] — A 

ffiurchwarden by the common law may maintain 
m action upon the case for defacing of a monument 
in the church. — ^Bishop A Turner's Case (1619), 
Godb. 279 ; 78 E. R. 163. 

See. further. Ecclesiastical Law. 


Sub-sect. 2. — In Churchyards. 

132. Right to erect — By whose authority — 
Ordinary.] — ^Proceedings against a person for erect- 
ing tombs in the churchyard without due authority, 

sustained. . , . 

The ordinary is to judge of the convenience of 
allowing tombs or monuments to be erected, A if 
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done without his consent, he has sufficient authority 
to decree a removal (Sir W. Scott). — ^Bardin v. 
Calcott (1789), 1 Ha«. Con. 14 ; 161 E. B. 459. 

ArmoktUans : — MoGough v. Lanoaster Burial Board 
<1888). 36 W. R. 822 ; Kellett v, St. John’s. Bursoough 
Bridge (1910). 32 T. L. R. 571. 

188. ihroperty in.] — ^Trespass may be maintained 
for t^ng away a tombstone from a churchyard, 
d? jobliterating an inscription made upon it, at the 
suit of the party by whom it is erected, although 
the freehola of the churchyard is in the parson, as 
the right to a tombstone vests in the person who 
erects it, or in the heirs of the deceased, in whose 
memory it is set up.— Spooner v. Brewster 
(1825), 8 Bing. 136 ; 2 C. & P. 34 ; 10 Moore, C. P. 
494 ; 3 L. J. O. S. 0. P. 203 ; 130 E. R. 466. 

Annotations: — ^XMltd. Hitchcock v. Walford (1838). 2 Jur. 
326 ; M’Gough v. Lancaster Burial Board (1888). 4 
T. L. R. 679. Btfd. Ashby v. Harris (1868), L. R. 3 C. P. 
523. Mentd. Keet u. Smith (1875). L. R. 4 A. & £. 398. 

184. Action by heir.]— Qu. ; whether the 

rector of a parish be liable in trespass for taking & 
converting to his own use a tombstone, erected in 
the time of his predecessor by jpltf., inasmuch as 
the freehold of the churchyard is in him, & whether 
pltf., though the heir-at-law of his father, had such 
property in the tombstone as would entitle him 
^to maintain the action, he not having been proved 
to have paid for its erection. — Hitchcock v. 
Walford (1838), 2 J. P. 310 ; 2 Jur. 320. 

135. Right to repair — ^Leave of churchwardens.] 
— ^Bardin v, Calcott (1789), 1 Hag. Con. 14 ; 161 
E. R. 459. 

Annotations: — Mentd. McGoiigh Lancaster Burial Board 

(1888), 36 W. R. 822 ; K^ett r. St. John’s, Burscough 
Bridge (1016), 32 T. L. R. 571. 

136. Removal of — By faculty to incumbent.] — 

The incumbent of a parish church objected to the 
retention on a newly erected tombstone in the 
parish churchyard of an inscription which had been 
placed there without his consent or the sanction 
of a faculty, &; the material portion of which con- 
sisted of the following words : — “ Of your charity 
pray for the repose of the souls of the beloved son, 
of ched . . also of . . . son of the above 

. . ^ died . . . On whose souls sweet Jesus have 
mercy ” ; A subsequently applied to the ordinary 
for a facility for the removal of the tombstone out 
of the churchyard. The parishioner who had 
caused the tombstone to be erected appeared as 
resp. in the suit, &, further, himself instituted a 
suit praying for a confirmatory faculty confirming 
the erection of the tombstone Sc its retention in 
the churchyard with the above inscription on it. 
The two suits were heard together. Sc at the hearing 
it appeared that the deceased persons named on 
the tombstone were members of a Roman Catholic 
family. Sc that the inscriijtion had been composed 
as being the usual inscription pliu^ed on tombstones 
erected to the memory of Roman Catholics : — 
Held : (1 ) the onus of satisfying the ct. that the 
inscription was in all respects unobjectionable lay 
upon petitioner for the confirmatory faculty. Sc 
hM not been discha^ed ; (2) the evidence sup- 
ported the presumption that the inscription was 
intended to be an appropriate one in memory of 
Roman Catholics, Sc in regard to prayers for the 
dead in conformity with the doctrine of purgatoiy 
as recognised Sc enjoined by the Roman Catholic 
Church, Sc the ct., whilst declining on these grounds 
Sc the further grounds that the churchwardens Sc 
those parishioners who were members of the Church 
of England entertained conscientious objections to 
the retention of the inscription, to decree a con- 
firmatory faculty, must decree a faculty to issue 
to the incumbent authorising him to remove the 
tombstone. 


Inscriptions proposed to be placed on the tomb- 
stones in a pariah churchyard are in the first in- 
stance subje^ to the control of the incumbent of 
the parish, but any decision come to by him may 
be review^ by the ordinary on proper application 
being made to the Ecclesiastical Ct. of the diocese. 
— ^Pearson r. Stead, Stead v. Pearson, [1903] 
P.66; 18T. L. R. 831. 

187. Levelling tombstones — Faculty — Expense.] 

— ^Where no suDstantial inconvenience was shown 
by one individual, who opposed the faculty, Sc the 
plan had been adopted at a vestry on the unani- 
mous report of a committee : — Held : the ct. 
would grant a faculty to level a churchyard Sc lay 
fiat upright head Sc foot stones, with a clause that 
no expense should fall on individuals.— Sharpe v. 
Hansard (1830), 3 Hag. Ecc. 335 ; 162 E. R. 1177. 
Annotation: — ^Meiltd. Eellett v. St. John’s. Burscough 
Bridge (1916), 32 T. L. K. 571. 

188. Inscription — Control by incumbent.] — 

Prayers for the dead are not prohibited by the 
Church of England, Sc the following inscription : — 
** Pray for the soul of J. W. It is a holy Sc 
wholesome thought to pray for the dead (2 Mac. xii. 
46) : — Held : unobjectionable. 

To the incupibeni belongs the superintendence 
of the church & churchyard, & it is his duty to 
take care that no inscription should be pl^ed 
there which could be made the means of disseminat- 
ing doctrines inconsistent with those of the estab- 
lished religion (SirH. Jenner). — Breeksi?. Wool- 
prey (1838), 1 Curt. 880 ; 163 E. R, 304. 

Annotations ^nid. Keet v. Smith (1875), L. R. 4 A. & E. 
398 ; Egerton r. All of Odd Rode, [1894 J P. 15 ; Pearson 
t*. Stead. Stead v. Pearson. [19031 P. 66. Reid. Bourne 

V. Keane. [1919] A. C. 815. Honid. Hereford v. T n 

(1853), 2 Rob. Eocl. 595 ; Martin r. Mackonoohie, Flamank 
V, Simpson (1868), L. R. 2 A. &; E. 116 ; Sheppard v, 
Bennett (1870), 18 W. R. 650. 

189. Right of rejection.] — The daughter 

of H. K., a Wesleyan minister, was buried in the 
churchyard of the parish where her father resided. 
The incumbent of the parish refused to allow a 
stone with an inscription describing deceased as 
daughter of “ the Rev.'' H. K., “ Wesleyan 
minister,” to be erected over the grave : — Held : 
the presence of the words “ The Rev.” before 
” H. K., Wesleyan minister,” in the inscription, 
which was otherwise unobjectionable, was not a 
sufficient justification for the incumbent refusing 
to allow the tombstone to be erected within the 
churchyard, as the word “ reverend ” was not a 
title of honour or di^ty. Sc a person prefixing the 
word to his name did not thereby claim to be a 
person in Holy Orders. — ^K eet v. Smith (1876), 
1 P. D. 73 ; 45 L. J. P. C. 10 ; 33 L. T. 794 ; 40 
J. P. 196 ; 24 W. R. 375, P. C. 

Annotation: — M«Dtd. St. Nicholas, Leicester v. Langton, 
[1899] P. 19. 

140. Appeal to ordinary.] — ^P earson 

V. Stead, Stead r. Pearson, No. 136, ante. 


Sect. 7.— WINDOWS, GOATS OF ARMS, ETC, AS 

MEMtHUALS. 

141. Window— Sanction of ordinary— Inscrip- 
tion.] — ^An application was made to the consistory 
ct. of Chester to authorise by faculty the erection 
in a parish church in the diocese of a stained glass 
memorial window, having placed below it an 
inscription in Latin, the translation of a portion 
of wmch was as follows : ” Of your charity pray 
for the soul of H. F., deceased, Sc for the soul of 
J. H. C., deceased ” ; — Held : the ordinary ought 
not in Ills discretion to sanction the introduction 
into the church of any inscription of which the 



534 Buiual AlTD 

Sect, 7 . — Windows t coeds of arms, etc,, as memorials. 
Sects, 8 d? 9. Parts IV, V, Sect, 1.] 

above words wotild form part, & so much of the 
application as prayed that a faculty might be 
granted for placing such words beneath the pro- 
posed window must be rejected. — Egerton v. All 
OF Odd Rode, [18941 P. 16. 

Annotation: — Refa. Pearson v. Stead, Stead v. Pearson, 

(ISOS} P. 66. 

142* Subject — Afpetd ,] — faculty 

was granted for the insertion in the centre com- 
partment of the east window of a parish church 
of a representation in stained glass of the Cruci- 
fixion of Our Saviour, with the figure of the Virgin 
Mary in one side compartment of the window & 
of St. John in the other side compartment, the 
representation being of an historical nature A one 
to which, having regard to the services in the 
church & other circumstances, there would be no 
likelihood that superstitious reverence would be 
paid. 

The vicar & churchwardens of a parish church 
in the diocese of Carlisle, with the unanimous 
consent of the vestry of the parish, applied to the 
ordinary for a faculty authorising them to insert 
in the central compartment of the east window of 
the church, a window of three lower compartments 
divided by stone mullions, an historical repre- 
sentation of the Crucifixion of Our Saviour with 
the arms of the figure on the cross carried from the 
centre compartment into the compartments on 
either side, & in one of these side compartments a 
figure of the Virgin Mary, & in the other side com- 
artment the figure of St. John, the window to 
ave in it the following inscription ; “To the 
glory of God & in memory of the men of this parish 
A; church who gave their lives for King & Country 
in the Great War, 1914.” Evidence was given 
to show that if the faculty was granted there would 
be no likelihood of superstitious reverence being 
paid to the window or to the representation pro- 
posed to be inserted therein. The ordinaiy dis- 
missed the application, holding the representation 
to be, apart from its questionable legality, unsuit- 
able & inappropriate for a war memorial. The 
promovents appealed to the Chancery Ct. of 
York. The official principal of the Chancery Ct. of 
York, bein|f oi opinion that no question arose as 
to the legality of the representation in strained glass 
of the Crucifixion witli the accompanying figu^s 
A inscription, & that the ordinary had in i*efusing 
the application exercised a wrong discretion, 
allowed the appeal, & retaining the cause decreed 
the issue of the faculty applied for . — He St. Paul’s, 
Carlisle, [1919] P. 134. 

148. Arms & helmet — Right to remove— -Action 
of trespass.] — Lady G., at the funeral of her hus- 
band, left his arms & helmet in the cliurch. The 
parson destroyed them, & she brought an action 
of trespass i — Held : this action was maintainable, 
— Wyche’s (Lady) Case (1489), Y. B, 9 Edw. IV., 
fo. 14, pi. 8 ; sub nom, Gray’s (Lady) Case, cited 
in Moore, K. B. at p. 878. 

Annotations : — Consd. Corven’a Case (1612), 12 Co. Rep. 105. 

Refd. Frances r. Ley (1615), Cro. Jac. 366 ; Spooner v. 

Brewster U825), 3 Blngr. 136. 

See, also. Nos. 126, 127, ante. 

See, further. Ecclesiastical Law. 


Sect. 8.— USE OF CHURCHYARDS IcGR SECULAR 

PURPOSES. 

144. Consecrated ground — Jurisdiction of 
Ecdesiastical Court — Prohibition — Charity school.] 

— A parish was cited in the Bishop of London’s Ct., 


Cremation, 

to show cause why a license should not be granted 
to 8., to erect a charity school on part of the 
churohyard. Upon the motion of the rector dc 
peuishioners a prohibition was granted, for the 
Ecclesiastical Ct. had nothing to do with this, & 
could not compel them without their Consent. — 
St. George’s, Hanover Square (Bbctor, etc.). 
V. Stbuart (1740), 2 Stra. 1126 ; 93 E. B. 1077. 

AnnotaUona: — IMitd. RuseeU v, St. Botolph, Bishopsga^C 
(1859), 5 Jnr. N. S. 300. Oonfd. St. Nicholas, Leicostcr 
v. Langton, [1899] I’. 19 ; Re Bldeford, Kx p. Bidoford, 
[1900] P. 314. Distd. L. C. C. v. Dundas, [1904] P. 1. 
Refd. Campbell v. Paddington (1852), 2 Hob. Eocl. 558 ; 
R. V. Twlss (1869). L. R. 4 Q. B. 407 ; He Plxiinstoad 
Burial Ground, [1895] P. 225. 

145. Workhouse.] — Ex p, Bed- 

ford (1865), 29 J. P. Jo. 260. 

146. No Interments — Public ele- 

mentary school.] — The ecclesiastical cts. have 
jurisdiction in their discretion to grant faculties 
authorisii^ the erection on consecrated ground of 
the buildings of public elementary schools not 
provided by the local education authority, in cases 
where it is proved that in the bnildings so to be 
erected reli^ous instruction will be given according 
to the principles of the Church of E^land, & that 
interments have never taken place in the ground 
upon which it is proposed that the school buildings 
shall be erected. — Corke v. Bainger & Higgs, 
[1912] P. 69 ; 28 T. L. B. 130. 

Annotation: — Seld. Sutton v, Bowden, [1913] 1 Ch. 518. 

147. Vestry room.] — Faculty 

to build a vestry room on consecrated ground, in 
which no bodies had been interred, granted. — 
Campbell r. Paddington (Parishioners) (18.52), 2 
Bob. Eccl. 558 ; 19 L. T. O. S. 276 ; 16 Jur. 646 ; 
163 E. B. 1413. 

Annotations: — Conid. St. NicholaR, Leicester r. Langton, 
[1899] P. 19 ; Re Bideford, Ex p. Bideford, [1900] P. 314 ; 
Sutton V. Bowden, [1913] 1 Cb. 518. Rm. R. v. Twisa 
(1869), L. R. 4 (). B. 407 ; Re Plumstead Burial Ground, 
[1895] P. 225 ; L. C. C. v, Dundas, [1904] P. 1. 

148. Street improvement.] — ^A faculty 

for altering the boundaries of a churchyard, & 
diverting part of the consecrated ground to secular 
purposes, refused. — St. John’s, Walbrook 
(Rector & Churchwardens) v. St. John’s, 
Walbrook (Parishioners) (1852), 2 Bob. Eccl. 
615 ; 19 L. T. O. S. 276 ; 16 Jur. 646 ; 163 E. B. 
1398. 

Annotations: — Conid. Re Plumstead Burial Ground, [1895] 
P. 225 ; St. Nicholas, LoicestcT v. Langton, [18991 P. 19; 
He Bidoford, Ex n. Bideford, [19001 P. 314. Refd. R. v. 
Twiss (1869), L. K. 4 Q. B. 407. Mentd. Kcet v. Smith 
(1875), L. R. 4 A. & E. .398. 

149. ,] — The churchwardens of 

the parish of B., with the sanction A approval of 
the vicar of the parish, the rural dean of the dis- 
trict, & the bishop of the diocese, but without any 
legal authority, permitted a portion of the church- 
yard of B. to be separated from the remainder, & 
to be taken into dfc to form part of a public road ; — 
Held : it was not in the power of any ecclesiastical 
ct. whatever to allow any portion of consecrated 
ground to be devoted to secular uses, or to grant a 
faculty to confirm such an appropriation. 

Where a party has been proved to have inter- 
fered illegaUy with the soil of the churchyard, or 
the erections upon it, it has invariably formed 
part of the judgment that he shall restore to its 
former state what he has so interfered with. — 
Harper v, Forbes A Sisson (1869), 5 Jur. N. S. 
276. 

Annotations: — Conid. Re Plumstead Burial Ground, [1895] 
P. 225 : St. Andrews, Hove v. Mawn, [1895] P. x28, n. : 
Re Bideford, Ex p. Bideford, [1900] P. 314. Retd. R. v, 
Twiss (1869), 33 .J. P. 616 ; St. Nicholas, Leicester v. 
Langton, [1896] P. 19. 

See, also. Part XI., Sect. 3, sub-sect. 2, post, 

150. Unconsecrated ground — Parish hall.]-— 
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Faculty flpanted authoridns the erection of a 
parish hall at the west end of a parish church on a 
piece of unconsecratod ground forming part of the 
churchyard . — Re Holy Trinity, Hoxton (1909), 
26 T. L. R. 570. 

Sect. 9.— ALIENATlCm OT CONSECRATED GROUND. 

151. Vesting on death of trustee — 1816 Aet — 
london Government Act, 1869 (c. 14).] — ^An Act 

of 1719 provided for the rebuilding of the parish 
church of St. M., & also for the building of a 
vestry room. The new vestry room was erected 
upon ground which was added to the churchyard, 
& such additional ground, including the site of the 
vestry room, was consecrated as a place for 
burials. Under 7 Geo. 4, c. 77, this vestry room 
was pulled down another built in its stead. The 
basement was composed of vaults k, was iised for 
burials, having been duly consecrated for that 
purpose in 1831. The new vestry room was vested 
in the same person or persons as the previous 
vestry room had been vested in. Under Metro- 
polis Ix>cal Management Act, 1855 (c. 120), an 
elective vestry for the parish of St. M. was con- 
stituted & incorporated, before that Act the 


vestry, as a vestry, havii^ no corporate existence. 
In 1891 the vestry, having erected a more com- 
modious meeting place, by resolution gave up 
possession of the old vestry room to the vicar & 
churchwardens, who had been made a corpn., k 
who were at that time using, as they still did, a 
considerable portion of the premises in question 
for services & meetings. Under London Govern- 
ment Act, 1899, the secular powers & property of 
the vestry of St. M. were, speaking genera Uvt 
transferred to the mayor, etc., of the city of W. 
In 1903 the mayor, etc., of the city of W. instituted 
an action against the vicar & churchwardens of 
the parish oi St. M. for a declaration that the old 
vestry hall k the site thereof belonged to the 
corpn. : — Held: (1) by virtue of 1816 Act, s. 4, 
the then vestry room became vested in the vicar 
of the parish of St. M., k it was not divested by 
Poor Relief Act, 1819 (c. 12) ; (2) the vestry room 
in question likewise became vested in the^ vicar, 
k the property in such vestry room did not 
become transferred to the corpn. of W. under the 
London Government Act, 1899. — Westminster 
Corpn. v. St. Martin-in-thb-Pields (Vicar k 
Churchwardens) (1906), 96 L. T. 491 ; 71 J. P. 
82 ; 23 T. L. R. 112 ; 5 L. G. R. 500. 


Part IV. Burial in Consecrated Ground without Service of 

the Church of England. 


152. Service by unauthorised person.] — John- 
son V, Friend & Ballard, No. 105, ante, 

153 . Permission by burial board.] — ^Apart 

from 1880 Act, a person commits an ecclesiastical 
offence if not being in orders, or not being 
authorised in that behalf by the incumbent of 
the parish, he conducts a religioxis service at a 
bunal in the consecrated portion of a cemetery 
w^j^icli is the burial ground of such parish ; k it 
is an illegal act on the part of a burial board know- 
ingly to permit such unqualified or unauthorised 
person so to act. — Wood v. Headinoley-cum- 
Buhley Burial Board, [1892] 1 Q. B. 713 ; 66 
L. T. 90 ; 56 J. P. 326 ; 40 W, R. 390 ; 8 T. L. R. 
217 ; 36 Sol. Jo. 201, I). C. 

Annotations : — Moxltd. Williams v. Briton Ferry Burial 
Board, [1906J 2 K. B. 565 ; Sutton v. Bowden, [1913] 
1 Ch. 518. 

154. Notice of burial— Defective notice— Waiver 
— Expense of delayed funeral— Churchyard.]— A 

notice given by H. under 1880 Act, s. 1, of burial 
without the church service contained his name 
but no address. The vicar at first objected to 


bury the child, because the churchyard was full, 
but afterwards room was found. H. attended 
with his friends on the day named in the notice, 
but had to postpone the funeral to a future day. 
H. sued the vicar for the expenses of the abortive 
funeral on the first day : — Held : the notice of 
burial was bad, & the defect was not waived by 
what the vicar had done thereafter. — H oare v. 


Ram (1881), 45 J. P. 729. 

155 . By burial board— To incumbent— 

Cemetery.] — There is no obligation upon a burial 
board to cause the notice required by 1880 Act, 
s. 1, to be given to an incumbent before such board 
permits a burial to take place in the consecrated 
portion of their cemetery without the performance 
of the burial service according to the rites of the 
Church of England. — Wood v, IIeadingley-cum- 
Burley Burial Board, [1892] 1 Q. B. 713 ; 
66 L. T. 90 ; 56 J. P. 326 ; 40 W. R. 390 ; 8 
T. L. R. 217 ; 36 Sol. Jo. 201, D. C. 

Annotations : — Mentd. Williams v. Briton Ferry 

Board. fl9051 2 K. B. 565 ; Sutton v. Bowden, [1913] 


1 Cb. 518. 


Part V.— Fees on Burial in Churchyard or Cemetery. 


Sect. 1.— AT COMMON LAW— CUSTOM. 

156. No fee payable— Except by custom.]— At 

common law no fee is payable for burials, unless 
there is a custom to the contrary. — Burdeaux 
V. Lancaster (1698), Holt, K. B. 317 ; 1 Salk, 
332 ; 12 Mod. Rep. 171 ; 90 E. R. 1076. 

Annotations ;-~Coiifd. Andrews r. Cawthorne (1715), Willes, 
636 ; Patten v. Castloman (175^, 1 L^. 3^. Nentd. 
Naylor v. Scot (1729), 1 Barn. K. B. 169: Richards u. 
Dover (1747). WUles, 622 ; Spry v. Marylebone (1839), 
2 Curt. 5 ; Kirton v. Dear (1869), 18 W. C. 144. 


157. S. P, Exeter's (Dean k Chapter) Case 
(1707), 1 Salk. 334 ; 91 E. R. 294. 

Atinotaiions Consd. Andrews r. Cawthope (lN6), Willes, 
5.36. Refd. Spry v. Gallop (1847), 16 M. ^ W. 716 ; 
NeviUe v, Brld^r (1874), 30 L. T,^690 ; Wlnstanley |. 
North Manchester Overseers, [1910] A. C;. 7. Mratd. 
Richards v. Dovey (1747), Willes, 622 ; Spry r. Maiylebono 
(1839), 2 Curt. 5 ; Haig v. Barlow, Re St. Mary, Islington, 
Burial Fees (1891). Trist. 149. 

153. Breaking ground — In chureh.] — 

Gregory v, Luttrell (1718), 2 Wood, 114. 
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Bubial akd Crbmatiok. 


Sect 1 . — At common law — custom. Sect 2.] 


159* Or churchyard.]- 

Fbanklyn V, St. Cnoes (Mastru & Brethren) 
(1721), 2 Wood, 185. 

AntiMctkons : — ^Meiltd. Prevost v, Benett (1S16)» 2 Price, 
272 ; Leather v. Newltt (1817), 4 Price, 355 ; Batohellor 
e, Smallcombo (1818), 3 Madd. 12 ; Bask r. Lewis (1821), 
Jac. 363 ; Lewie v. Youhr (1824), WCle. 113. 

160. .] — No burial fee is due at 

common law, but it may be due by custom in 
anyparticular parish. 

where any fee is due, it must be by the custom 
of the particular parish or place, which custom, if 
controverted, is triable & determinable only in the 
King’s temporal cts.' by the King’s temporal 
judges (Abney, J.). — Andrews v, Cawthorne 
(1745), Willes, 536 ; 125 E. B. 1308. 

Annoialiona : — Ooiifd. Ayrton v, Abbott (1840), 14 Q. B. 1. 
Refd. Spr>' t?. Gallop (1847), 16 L. J. Ex. 218 ; Ex «. 
Ht. Martin's, Birmingrbam (1870), 40 L. J. Oh. 60 ; Nevlll 
t’. Bridffer (1874), L. R. 0 Exch. 214. 


161. What fees are customary — ^Death in parish 
— ^Burial elsewhere.] — A custom of a parish, that 
fees should be paid there in respect of a passenger 
dying there, though buried elsewhere : — Held : 
unreasonable. — Topsall v. Ferrers (1617), Hob. 
175 ; 80 E. R. 322. 

Annotations : — Confd. Haapurt v. Wills (1670), 1 Mod. Rep. 
47 ; Vaujrhan r. South Metropolitan Cemetery Co. (1860). 
1 J. & H. 256. SLeid. Burdoaux r. Lancaster (1698), 12 
Mod. Hop. 171 : Patten v. Castleman (1753), 1 Lee. 387 ; 
Spry V, Marylebone (1839), 2 Curt. 5. Mentd. RiohardB 

V. Dovey (1747), WiUcH, 622 ; Klrton r. Dear (1869), 18 

W. R. 144. 


162. Where licence required — ^Burial in 

cathedral.] — No fee is due for burial of common 
right, but where a licence is necessary, the person 
giving it may stand on his own price, & if there 
be such a custom it is triable at common law. 
If the custom be not denied, the spiritual ct. shall 
proceed, for there is no other remedy, but if the 
custom be denied, a prohibition shall go. — 
Exeter’s (Dean A; Chapter) Case (1707), 1 
Salk. 334 ; 91 E. R. 294. 

Annotations: — Ck>nid. Andrews r. Cawthorne (1745), Willes, 
536; Spry v. Gallop (1847). 16 M. A W. 116. Beld. 
Neville V, Bridgrer (1874), 30 L. T. 690 ; Winstnnley r. 
North Manchester Overseers, [1910] A. C. 7. Mentd. 
Richards e. Dovey (1747 ), Willes, 622 ; Spiy v. Marylebone 

i l830), 2 Curt. 5 ; Haig v. Barlow, Re Si. Mary , Islingrton, 
lurlal Foes (1891), Trist. 149. 

163. Burial of pauper — ^Poor rate.] — ^Burial 

fees for the interment of paupers cannot be 
claimed as payable by custom out of the poor 
rate. — Spry v, St, Marylebone (Directors A 
Guardians) (1839), 2 Curt. 5 ; 3 .T. P. 66 ; »163 
E. R. 318. 


Annotations : — Reid. Spry v. Gallop (1847), 16 M. A W. 716. 
Mentd. Re Haigh with AspiiU, [1919] P. 143. 

See, also. No. 173, pod/. 

164. To whom payable — By agreement.] — 

I-JTTLEWOOD V, WILLIAMS, No, 77, anfe, 

165. Jurisdiction of spiritual court — ^Prohibi- 
tion.] — ^No prohibition lies respectu jurisdictionis, 
in a suit for burial fee, but respectu triaiimiis it 
does after an issue offered there upon the pre- 
scription. — ^Andrews v, Symson (1675), 3 Kch. 
527 ; 84E. R. 859. 

166. .] — Custom to pay for burials, 

triable at law. — ^Anderson v. Walker (1691), 3 
Salk. 86 ; 2 Lut. 1030 ; 91 E. R. 708. 

Annotation: — Mentd. Richards v. Dovoy (1747), Willes, 622. 

167. .] — Exeter’S (Dean A Chapter) 

Case, No. 162, ante, 

168. .] — Andrews v, Cawthorne, 

No. 160, ante, 

169. .] — ^The Ecclesiastical Ct. has 

jurisdiction in suits for customary burial fees. 
— Spry v, St. MARYiiEBONE (Directors A 


Guardians) (1889), 2 Curt. 5 ; 3 J. P. 66 ; 103 
E. R. 318. 

AnnoMions : — ^Rcfd. Spry v. Gallop (1847), 16 M. A W. 716. 
Mentd. Re Haigh with AspuU, [1919] P. 148. 

170. .] — Spry v. Gallop, No. 173, post 


Sect. 2.~BY STATUTE. 

171. When applicable — Sanction of vestrymen 
necessary — New church Sc cemetery.] — By a local 
Act a new church A cemetery were directed to be 
built, A made in the parish of St. M., A the vestry- 
men of the parish were thereby authorised to 
settle a table of fees for burii^ in such new church 
A cemetery, which were not to be fixed at a lower 
amount than the fees which had been customarily 
paid for burials in the old church A burial ground. 
The vestrymen had not settled any such table of 
fees : — Held : the ct. could not enforce the pay- 
ment of fees for burials in the new church A 
cemetery, same not having been fixed by the 
vestrymen. — Spry v, St. Marylebone (Directors 
A Guardians) (1839), 2 Curt. 5 ; 3 J. P. 66 ; 
163 E. R. 318. 

Annotations : — Refd. Spry v. Gallop (1847), 16 M. A W. 716. 

Mentd. Re Haigh with Aspull, [1919] P. 143. 

172. Persons entitled — Chapel Sc additional 
cemetery provided — Fees reserved to lay rector — 
Surplice fees.] — Before the passing of a local Act, 
the incumbent or minister of the parish of St. M., 
which was a lay rectory, by himself or his curates, 
performed the duty on all burials in the parish, 
A received the surplice fees thereon, as part of 
the profits of the living. By that Act the vestry 
of the parish were empowered to pi’ovide an 
addition^ cemetery for the jparish, A erect a 
chapel thereon, A by s, 41, tne lay rector was 
empowered to appoint a burying minister, to 
officiate in burying the dead in the cemetery, a 
reader to perform divine service, A preach in the 
chapel, A, if it should seem right to the vestry, 
another minister to be preacher in the chapel, 
such reader A preacher to receive for their salaries 
such sums as the vestry should appoint. By 
8. 89, nothing therein contained was to lessen or 
alter the title of the lay rector, or the person for 
the time being entitled to the rectory A advowson, 
to the ecclesiastical dues, oblations, A obventions 
belonging thereto. By a subsequent Act, for 
effectuating the building of four district churches 
within the jiarish, it was enacted that the parish 
should remain A be one entire A undivided parish 
for all ecclesiastical A civil purposes, A pltf. was 
subsequently appointed rector of the pansh. By 
a later Act, whereby the four districts were made 
district rectories for certain pui^oses, the district 
rectors were empowered to solemnise marriages 
A baptisms, A take all fees for same, but nothmg 
therdn contained was to alter or aifect the law 
respecting burials or burial fees within the parish. 
In 1824, W. was presented by the Crown, in whose 
hands the lay rectory then was, to the chapel 
built under the first Act, A thenceforth performed 
all the burials there, A received the burial fees, 
which he paid over to pltf., the rector, until 1839, 
when deft., by direction of the vestry, received 
A retained them : — Held : pltf. was entitled to 
recover the amount of such fees in an action for 


money had A received. — Spry v. Emperor (1840), 
6 M. A W. 639 ; 10 L. J. Ex. 60 ; 151 E. R. 668. 
An^aHona DisM. Spry v. Gallop (1847), 16 M. A W. 716. 

Mentd. Parker v. Bristol A Exeter Ky. (1851), 6 £xoh. 

702 ; Taylor r. Met. Ry. (1906), 95 L. T. 149. 

178. Burial of paupers.] — ^Upon a 

special case stated as to the right of pit!., as 
rector of the parish of St. M., A minister of the 
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Part V*— Fees on Burial in Churchyard or 


new church of that parish, to recover certain fees 
alleged to be due from the burial of certain paupers 
in the new burial ground of the parish, It appeared 
that, in 1733, the then minister or rector of the 
parish, & the parochial authorities, referred to 
a third person the settlement of the minister’s 
fees, & a table of fees was prepared by the referee. 
From that time down to 1838, a fee of la. 6d. 
was paid by the parish officers to the minister or 
Irector of the parish for the burial of a pauper in 
any of the cemeteries of the parish. By a local 
Act, the vestrymen of St. M. were empowered to 
purchase land for erecting a new church & new 
chapels, & making a new burial ground. By s. 35, 
H., the then rector, & his successors, were declared 
to be ministers of the new church, & the patron 
of the living was empowered to appoint successively 
ministers of the new church who were to enjoy 
such oblations, mortuaries, glebes, tithes, profits, 
A other ecclesiastical dues, as the present minister 
ought to have. Power was also given to the 
patron to appoint a minister to officiate in burying 
the dead in the new burial ground, but no person 
was appointed in pursuance thereof. By s. 49 
the vestrymen were empowered to settle the rates 
& fees for burial in the new burial ground, & to 
alter A amend same. By s. 60, they were pro- 
hibited from reducing the burial fees below the 
amount then payable for bunals in the parish. 
By s, 71, they were empowered to borrow £150,000 
on credit of the rates & burial fees, & to assign 
any portion of such rates or fees to the persons 
adv^ancing the money. In pursuance of tlie Act, 
the vestry, in 1835, settled a table of fees, of 
which an item was : “ Paupers from the workhouse 
2a. Od.” ; & from that time la. fid. had been paid 
to the rector, Ac la. to the clerk & sexton, on such 
burials. The burial service had not been per- 
formed by the rector or any of Ids curates, but by 
the reader of one of the new chapels : — Held : 

(1) no fee was shown to be due to pltf., either by 
custom or by virtue of the Act of Parliament ; 

(2) if such fee were due, it must be recovered in 
the Ecclesiastical Ct. — Spry v. Gallop (1847), 
lfi#IVI. & W. 71fi; Crippa’ Church Cas. 28; Ifi 
L. J. Ex. 218 ; 12 J. P. 233 ; 153 E. B. 1378. 

AnnotaH/tn^ : — Conid. Haig v, Barlow, Rc St. Mar>" Islington 

Burial Foes (1891), Triat. 149. Mentd. Roberts r. Aulton 

(1857), 2 H. & N. 482; Re Haigh with Aspull, [1919J 

P. 143. 

174. Divided parish.] — Under Church 

Building Act, 1819 (c. 134), Ac by an Order in 
Council, a district, with a district church, was 
parted oft from the parish of St. M., but the Order 
in Council directed that, during the incumbency of 
the then rector of St. M., two-thirds of the fees 
to be received for {inter alia) burials at,;the district 
church should ** belong Ac be paid ” to the rector, 
A: one-third to the district minister ; — Held : 
where the minister had actually received the entire 
fees, the rector might recover from him the two- 
thirds in an action for mone^jr had Ac received; but 
the Act Ac Order in Council did not oblige the 
minister to receive the fees or any part of them, 
Ac the rector could not maintain assumpsit against 
him on a supposed duty to take the fees Ac pay the 
rector his two-thirds. — K ing t\ Aijbtos (1848), 
12 Q. B. 071 ; 18 L. J. Q. B. 59 ; 12 L. T. O. S. 
241 ; 13 Jut. 297 ; 110 E. R. 1134. 

Annotation: — Distd. Aulton v, Roberts (1857), 26 L. J. £x. 

380. 

175. Burials In oemstery.l — In 

1823, a piece of ground in the parish of St. M., L., 
was purchased by subscription of the inhabitants, 
Ac conveyed to the comrs. for building new churches, 
W'ho erected a chapel on part of it & inclosed the 


remainder for a burial ground. In 1827, the 
chapel Ac burial jmund were consecrated. In 
1828 an Order in Council was made & published^ 
whereby, after reciting Church Building Act, 
1818 (c. 45), ss. 16, 22, Ac also reciting that the 
comrs. had made a representation to the Crown 
respecting the increase of population A; insufficient 
church accommodation in the parish, that it 
appeared to the comrs. expedient that an ecclesi- 
asucal district should be assigned to the new 
chapel under Church Building Act, 1819 (c. 134), 
Ac that the consent of the bishop had been obtained, 
his Majesty ordered that the proposed division 
should be made Sc effected according to the above 
Acts. The boimdaries of the district were duly 
enrolled. No Order in Council was made respecting 
the performance of the offices of the church in the 
chapel, or the appropriation of the fees payable 
in respect thereof, nor did the comrs. make any 
order as to whether the fees for burials, etc., were 
to be reserved to the incumbent of the parish, or 
assigned to the curate of the chaj^el, or whether 
burials, etc., should be peHormed m such chapel. 
In 1848, the L. corpn. established a cemetery 
within the borough, under a local Act, by which 
the burial service over deceased persons removed 
for interment in the cemetery was to be performed 
by, A: the fees paid to, the incumbent, who might 
have been required to perform the service, Ac would 
have been entitled to the fees, if the interment 
h^ taken place in his parish or ecclesiastical 
district : — Held : the Order in Council was made 
under Church Building Act, 1818, s. 21, Ac not 
under Church Building Act, 1819, s. 16, &, upon 
enrolment of the boundaries, the chapelry became 
a separate district parish for all ecclesiastical 
purposes, Ac, after the death of the then incumbent 
of the original parish, the curate of the district 
parish was entitled to the fees for burial, both in 
nis parish Ac in respect of deceased persons removed 
therefrom for interment in the cemetery. — 
Edgell r. Burnaby (1853), 8 Exch. 788 ; 23 
L. J. Ex. 66 ; 21 L. T. O. S. 144 ; 17 J. P. 620 ; 
155 E. R. 1671. 

Annotation : — Mentd. Roberts r. Aulton (1857), 2 H. & N. 

432. 

176. Surplus fees.] — Held : under 

a local Act which made the parish of W. a district 

arish from that of St. D., the rector for the time 
eing of the parish of W. was entitled to receive 
from the churchwardens the yearly sum of £100 
out of the burial fees of the parish, but was not 
entitled to the surplus buii^ fees beyond the 
amount of £100, such fees being applicable by the 
churchwardens to parochial purposes. — King r. 
Liquorish (1852), 18 L. T. O. S. 302 ; 16 J.P. Jo. 
101 . 

177. District chapelry.] — In 1810, 

a chapel was purchased for the purpose of being 
consecrated as a chapel of ease in the parish of A* 
The chapel was consecrated under a deed, dated 
Aug. 25, 1810, by which the pariah clerk Sc sexton 
were to be entitled to the fees for (inter alic) 
burials in the chapel & cemetery thereof, as if 
they had taken pl^e in the mother church. By 
an Order in Council, of Aug. 2, 1853, the chapel 
was created a district chapelry under Church 
Building Act, 1819 (c. 134), s. 16. Pltf., who was 
clerk Sc sexton of the parish of A., having brou^t 
an action for money had Sc received, against dext., 
the clerk & sexton of the chapel, for the fees 
received by him for burials in the chapel : — Held : 
(1) the action for money had Sc received would lie 
for these fees ; (2) this being a “ district chapelry,** 
was not within Church Biulding Act, 1819, s. 10, 
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Bxjrial and Ceemation. 


Sect. 2.— By statute. Sects. 8, 4 & 5. Parts VJ. <fc 
VII, Sects, 1 cfc 2.] 

& pitf., as clerk & sexton of the parish, was entitled 
to the fees arising at the chapel. — R obebts v, 
(1857), 2 H. & N. 432 ; 29 L. T. O. S. 
280 ; 21 J. P. 629 ; 167 E. R. 178 ; eub nom. 
Aulton V, Roberts, 26 L. J, Ex. 380. 

AnnotiUions Hwnp«tead Parish Clerk's Fee Case, 

Sf 64. Kentd. Ormerod v, 

Bl^kbnrn Burial Board (1873), 21 W. R. 639 ; Whit© 
V. Norwood Burial Board (1885), 64 L. T. 81. 

Ser, also, No. 196, poet, , 

173. Burials by cemetery company.] — 

By a private Act of Parliament establishing a 
cemetery co. it was enacted that upon the inter- 
ment of every person within the cemetery the co. 
should pay to the incumbent for the time being 
of the church or chapel of the parish, or other 
ecclesiastical division of the parish, from which 
such person sho^d be removea for the purpose of 
interment, certain fees. Hie district chapelry of 
J. was carved out of the larger district parish of 
M. after the passing of the Act, & never had any 
burial ground of its own : — Held : the incumbent 
of J., & not of M., was entitled to the fees payable 
by the cemetery co. for the interment of persons 
removed from the district of J., & this, notwith- 
s^nding the district of J. had been constituted 
since the passing of the cemetery co.’s Act. — 
Vaughan v. South Metropolitan Cemetery Co. 
(I860), 1 John. & H. 256 ; 30 L. J. Ch. 265 ; 3 
K T. 727 ; 25 J, P. 212 ; 7 Jur. N. S. 169 ; 0 
W. R. 228 ; 70 E. R. 743. 

Amwtotion PoUd. Bowycr v. Stantial (1878), 3 Ex. D. 

old. 


179. .,] — A cemetery co. were 

incorporated by a local Act, & by one sect, it 
was enacted that “ upon the interment of every 
person within the consecrated part of the cemetery 
who shall appear by the books of the co. to have 
been removed for the purpose of interment from ** 
certain parishes including C., “ the co. shall pay 
unto the incumbent for the time being of the 
church or chapel of the paiish, or other ecclesiastical 
district or division of the parish, from wliich such 
person shall be so removed ” certain fees. By 
another sect. “ every such incumbent shall pay 
to the churchwardens or chapel wardens for the 
time being of his church or chapel ” out of the 
fees received by him certain amounts, “to be 
respectively paid & applied by them in the same 
manner & amongst the same persons, including 
the incumbents of such churches & chapels, & in 
the same proportions as the fees on interments, 
which the churchw^ens & chapelwardens are 
entitled to receive in their respective parishes, 
districts, or divisions of parishes, are & ought by 
law & custom to be paid & applied.'’ Pltf. was 
the rector of C., & defts. were respectively the 
incumbents of three ecclesiastical districts origin- 
ally comprised within the limits of C. ; none of 
them were in existence at the time of passing the 
local Act. For some years previous to the estab- 
lishment of the cemetery the churchyard of C. was 
used as a place of interment of persons dying 
within the parish, &, the rector of C. for the time 
being was entitled to all fees arising or accruing 
in respect of such interments. Pltf., as rector of 
C., claimed to recover against defts. respectively 
the fees for the interment of persons removed from 
the ecclesiastical districts of which they respectively 
were incumbents ; — Held : defts. were entitled to 
the^fees claimed by pltf. — ^Bowyer v, Stantial 
(1878), 3 Ex, D. 315 ; siib nom, Bowyer i\ South 
Metropolitan Cemetery Co., 38 L. T. 271 : 
42 J. P. 389, C. A. 


Where elective tmrial hoard.] 

Part VIII., Sect. 4, sub-sect. 10, A, poets 
ISO. Amount recoverable — Whether power to 
increaae fees.] — One sect, of a local Act directed 
that fees in the schedule thereto, & no other, 
should be taken in the parish of L. j^other sect, 
empowered the Church Building Comrs., with the 
consent of the vestry of L. & the bishop of C., 
to make fix, &; to make alterations in, tne table 
of fees for the parish of L. A third sect, referred 
to two cemeteries in L., & enacted that such fees 
only should be demanded & exacted for burials 
at the cemeteries as were specified & enumerated 
in the schedule to the Act, as the fees payable at 
the parish church or parochial chapel. The fees 
for the parish & the parochial churchyards were 
afterwards increased by the Church Building 
Comrs., with the consent of the vestry & bishop, 
& such increased fees were demanded & received 
at the cemeteries for burials therein, &> subse- 
<mently paid by the vestry to the rector : — Held : 
there was no p^wer to increase the fees for burials 
in the cemeteries, & the auditor had to the extent 
of the increase properly disallowed surcharged 
the rector with those fees. — R. v, Campbell 
(1850), 26 L. T. O. S. 239 ; 20 J. P. 71, 


Sect. S.—SPEOAL FEES. 

181. Iron coffin.] — Gilbert v. Buzzard, 
No. 83, ante, 

182. Particular vault — In churchyard — 
Parishioner.] — Hx p, Blackmore, No. 101, 
ante, 

183. In church — Non-parishioner.] — 

Nevili. V, Bridger, No. 103, ante, 

184. Kerb tablets~~Speelai fees for — Not recover- 
able by rector 6c sexton — Unless supported by cus- 
tom or resolution of vestry after notice & sanctioned 
by ordinary.] — Milter Wheatiand v, Gillah 
(1920), 55 L. Jo. 331 ; 150 L. T. Jo. 152 ; 64 
Sol, Jo. 758. 


Sect. 4.— MORTUARIES OR CORSE-PRESENTS. 


185. Nature of — Jurisdiction of Justices.] — ^A 

mortuaiy is not an “ oblation “ or “ obvention ” 
within 7 & 8 Will. 3, c. 6, & is not recoverable 
before two justices of the peace. — ^Ayrton v, 
Abbott (1849), 14 Q. B. 1 ; 4 New Mag. Cas. 5 ; 
18 L. J. Q. B. 314 ; 14 L, T. O. S. 240 ; 13 J. P. 
810; 14 Jut. 36; 117 E. R. 1. 

Anmdation Mentd. R. v. Kidd (1866), 16 L. T. 203. 

186. Evidence of.] — An impropriator’s pre- 
decessor’s book admitted as evidence of a mortuary 
due.— ^ON. (1719), Bunb. 46 ; 145 E. R. 590. 
Annotations Mentd. Roe d. Brune v, Rawlings (1806). 

7 East, 279 ; Short ©. Lee (1821), 2 Jac. & W. 464. 

187. Place of payment — Jurisdiction of spiritual 
court — Prohibition.] — On a suggestion that by 
21 Hen. 8, c. 6, no mortuary should be paid but 
in such places where it ought to be paid before 
the maJung of the Act, pi’ohibition was granted 
in a suit for a mortuary in the spiritual ct. — 
White’s Case (1689), Cro. Eliz. 161 ; 78 E. R. 
109. 


188, Custom admitted — Jurisdiction of spiritual 
court — Person entitled~-Vlcar or impropriator.] — 

On motion for a prohibition because the vicar 
sued in the spiritual ct. for a mortuary on the 
suggestion that it was not due by custom to the 
vicar, but to the impropriator : — Held : prohibi- 
tion must be refused, Decause the spiritual ct. 
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held pleaa of mortuaries notwitbstaudins 21 Hen. 8, 
c. 6, for that Act only dealt with those which 
not due by custom, & in this case it was 
Admitted that the mortuary was due by custom, 
but the ct. differed as to the person to whom it 
^ould be paid. — ^Mabke v, Gilbert (1665), 1 
Sid. 263 ; 1 Kel. 919 ; 82 E. R. 1095. 

1S9« Guitom denied — Jurisdiction of spiritual 
court — Prohibition.] — Upon a suit in the spiritual 
ct. for a mortuary by custom, if deft, pleads “ no 
such custom,'* & the ct. refuses the plea, a pro- 
hibition shall go. — Hinde v, Chester (Bp.) (1631), 
Cro. Car. 237 ; 79 E. R. 808. 

Diitd. Johnson v, Ryson (1700), 12 Mod. Rep. 

190, ,] — Suit for a mortuary 

prohibited, where by custom none was due. 
Stokes v. Trollop (1681), 1 Freem. K. B. 300; 
89 E. R. 218. 

191, .] — On a libel for a 

mortuary, if deft, suggests no custom, the ct. will 
grant a prohibition. — Proud v. Piper (1689), 3 
Mod. Rep. 268 ; 87 E. R. 177 ; sub nom. Broad 
V. Piper, Carth. 97 ; Comb. 166. 

192, — ^ ^ Pleading in spiritual court.] 

— A prohibition is not to be granted to the 
spiritual ct. to stay a suit for a mortuary, upon a 
suggestion that there is no custom for its pay- 
ment, for that fact ought to be pleaded in the 
spiritual ct. — Johnson v. Oldham (1700), 1 
Ld. Raym. 609 ; 91 E. R. 1307 ; sub nom* Johnson 
V. Ryson, 12 Mod. Rep. 416. 

198. .] — Hf>1d : on a suggestion 

that there was no custom for the payment of 
mortuaries, a prohibition should issue to a spiritual 
ct. in a suit there, &; pltf. should declare an attach- 
ment upon the prohibition to try if there was 
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such custom or not. — ^Johnson v. Wrightson 
(1701), 2 Lut. 1066 ; 126 E. R. 693. 

194. Suit In equity .]~-One cannot sue in 

equity for a mortuary, — Torrent v. Burley 
(1726), 2 Stra. 715 ; 93 E. R. 803. 

195. Proof of liability.] — ^M anby v. Curtis 
(1816), 2 Price, 284 ; 146 E. R. 98. 

Aii^taiionH : — Bm. Manby v, Lodare (1821), 9 Price, 231. 
Mentd. Salkeld i\ Johnstone (1842), 11 L. J. Oh. 201. 


Sect. 5.-~NEW PARBH. 

196. Who entitled to fees — Sexton of parish — 
Not sexton of new district chapelry.l — Hammond 
r. M‘Aij:j8TER (1874), Times^ Nov. 14th. 

See^ also. No. 177, ante, 

197. Sanction of ordinary — Statute^ & other 
fees.] — ^The ordinary has jurisdiction in the case 
of a new parish to settle & approve the propriety 
of burial fees, although they may not be fees 
included in those which he has statutory power 
to fix. 

On an application by the vicar & churchwardens 
of a new parish in the diocese of L, within New 
Parishes Act, 1843 (c. 37), s. 16, the Chancellor of 
that diocese fixed for the parish a table of fees 
contmning all such fees as he was empowered & 
required So fix in pursuance of the above sect., & 
also confirmed the propriety of whatever fees 
contained in the table of fees were not included 
in fees which he was required to fix under the 
sect., & he ordered that a portion of the burial 
fees to be received in pursuance of the table of 
fees fixed by him should be allocated to form a 
fund for the maintenance & extension of the 
parish churchyard . — Re IIaigh with Aspull New 
Parish, [1919] P. 143 ; 35 T. L. R. 340. 


Part VI.— Validity of Bequests for Burial Grounds, Tombs, and 

Monuments. 

See Charities. 


Part VII. — Provision of Land for Burial Grounds. 


8ect. 1.— <UFTS for churches ACTS, 1803 (c. 108) 

AND 1811 (c. 115). 

Validity of bequests under.] — See Charities. 

198. 1811 Act — Grant by lord of manor — 
Village green — Customary rights.] — The Ecclesias- 
tical Comrs., as lords of the manor of B, in the 
parish of M., granted to the vicar of M. under 
1811 Act, s. 2, part of the waste of the manor for 
a burial ground. To a bill filed on behalf of the 
parishioners setting up a customary right to this 
part of the waste as a village green, & seeking to 
set asi<le the grant, a demurrer was overruled. — 
Forbes v. Ecclesiastical Comrs. for Enoland 
(1872), L. R. 15 Eq. 51 ; 42 L. J. Ch. 97 ; 27 L. T. 
611 ; 21 W. R. 169. 

Gilts for churches.] — See Charities ; Ecclesi- 
astical Law, 


Sect. 2.--CmjRCH BUILDING ACTS, 1818 (c. 45) 

TO 1884 (c. 65). 

199. Validity of rate — Other purposes included 
— Whether “ church ** includes “ churchyard.**] — 


Wliere the churchwardens of a parish made a 
! single rate for providing necessary additional 
burial ground for the parish, which could only bo 
done, if at all, under the powers given by Church 
Building Acts, & also for draining & spouting a 
chapel in the parish, as at common law : — Held : 
the rate could not be enforced. Qu. : whether 
there is any power to make a rate for enlarging or 
for purchasing a burial ground. 

Where the statutes referred to in this argument 
speak of “existing churches,** those words may 
include churchyards as well as the building itself 
(Erie, J.). — R. r. Abney (1854), 3 E. & B. 779 ; 
23 L. J. M. C. 1 51 ; 23 L. T. O. S. 206 ; 18 Jur. 
1052 ; 2 0, L. R. 1488 ; 118 E. R. 1333 ; sub tiom, 
Whitwick V, Stenson, 18 j. P. 711. 

Annotation: — Reid. Famcll t*. Smith (1855), 15 C. B. 572. 

200. Making of rate — Sufficiency of notice.] — 

A rate may be made, under 1818 Act, ss. 59, 60, 
for the purpose of pa^ng the principal & interest 
of money borrowed in the manner provided^ by 
that Act, at a meeting of which the notice required 
by Church Building Act, 1819 (c. 134), s. 26, 
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Burial and Cremation. 


Sect. 2. — Church Building Acte, 1818 (c. 45) to 1884 
(c. 65). Fart VI Jl. Sects. 1, 2, 3 dt 4; Sub- 
1> >4.] 

has not been given, the latter statute not repealipg 
the former, but merely providix^ a further mode of 
raising the necessary funds. — Farnell v. Smith 
a856), 16 C. B. 672 ; 26 L. T. O. S. 68 ; 19 J. P. 
87 ; 8 W. R. 184 ; 139 E. R. 648. 

201. Poll refused-~-Jurl8diction of spiritual 

court — ^Prohibition.] — ^At a vestry held for the 
parish of P., a resolution was passed, authorising 
the churchwardens to purchase on behalf of the 
parish a piece of land for an additional burial 
ground. A poll was demanded & refused. Upon 
the authority of this resolution, the Church 
Building Comrs., acting under Church Building 
Act, 1822 (c. 72), s. 26, authorised the parish to 
purchase the land & to levy rates to defray the 
expenses, which the parish did. Pltf. declined to 
pay the rate, & a suit for subtraction of church 
rat^ was commenced against him in the Ecclesi- 
astical Ct., which he defended on the ground that 
a poll haying been demanded & refused, the desire 
of the parish to enlarge their burial ground had 
n6t-, as required by the above Act. been legally 
expi^ssed. The Ecclesiastical Ct. having decided 


in favour of the churchwardens by rejecting this 
defence : — Held : (1) a prohibition to the Ecclesi* 
astical Ct. ought to issue, as the above sect, did 
not, by giving to the parish in these cases the powers 
conferr^ by Church Building Act, 1819 (c. 134), 
s. 25, impliedly take away the common law right 
to a poll, for, whatever might be the effect of that 
sect, in cases where it was applicable, it onlv 
applied to the power of a vestry in raising rates, Sc 
not to such a proceeding as this; (2) as the 
Ecclesiastical Ct. had rejected a defence which, if 
true, was a complete & substantial answer to the 
libel, A as pltf. was bound in the temimrid ct. to 
establish the truth of this defence, the prohibition 
ought to be that no further proceedings be taken 
in the Ecclesiastical Ct., & not merely until that 
ct. should alter its decision on the point of law. — 
White v. Steei^ (1862), 12 C. B. N. S. 383 ; 31 
L. J. C. P. 265 ; 6 L. T. 686 ; 8 Jur. N. S. 1177 ; 142 
E. R. 1191 ; subsequent proceedings j 13 0. B. N. S. 
231. 

Annotatigm : — Diftd. Rippin v. Bastin (1 869), L. H. 2 A. A E. 

386. Msntd. R. V. How (186.3), 33 L. J. M. C. 63 ; London 

Corpn. V. Cox (1867), L. R. 2 H. L. 239. 

See, note. Compulsory Church Rate Abolition 
Act, 1868 (c. 109). 

See, further. Ecclesiastical IjAW. 


Part VIII —Provision of Burial Grounds under Burial Acts. 


Sect. I.—DEFTNITIONS. 

202. “Parish** — Separate overseers — Separate 
maintenance of poor.]— 1852 Act, authorising the 
formation of a burim board in a “ parish,” is 
applicable to a parish not having separate over- 
seers, nor separately maintaining its poor. The 
interpretation clause, s. 62, extends the meaning 
of the word to places, not parishes, having .separate 
overseers A; separately maintaining their own pooi*, 
but does not exclude parishes which, for any reason, 
do not fuldl those conditions. — R. v. Sudbury 
Burial Board (18.58), E. B. & E. 264 ; 27 L. .J. Q. B. 
232 ; 31 L. T. O. S. 161 ; 22 J. P. 706 ; 4 .Jur. N. 8. 
948 ; 6 W. R. 551 ; 120 E. R. 506. 

Annotaiwti Reid. R. r. Walcot Ovoraeere (1862), 2 B. & S. 

655. 


Sect. 2.— WENING NEW BURIAL GROUNDS OR 

ADDITIONS. 

208. Prohibition by Order in Council — ^Approval 
of Secretary of State — ^Addition to cemetery.] — 

The burial board of P., where by Order in Council 
no new burial ground was to be opened without 
the previous approval of one of the Seci*etarie8 of 
State, contracted in 1889 with the consent of the 
vestry for the purchase of a piece of land for the 
purpose of adding to their existing cemetery. The 

f urchase was not to be completed till June, 1896. 
n the meantime no interest was to run, & the 
vendor was to be at liberty to remove the clay A 
make bricks on the land. In 1895 the property 
& liabilities of the board were transferred to the 
corpn. Shortly before the time for completion the 
corpn. applied to the Home Secretary for his ap- 
proval of the land as a burial groimd, which he 
refused to give. The corpn. then declined to 
complete, & the vendor sued for specific perform- 
ance or damages ; (1) 1863 Act, s. 6, 

applied to an addition to an existing burial ground ; 
(2) the sect, did^ not prohibit the contracting to 
purchase land witli the consent of the vestry for 
the purpose of a burial ground without the appiDval 


of a Secretary of State, & the contract was binding 
& the vendor entitled to damages for the breach 
of it, he not insisting on specific performance. — 
Ward v. Portsmouth Corpn., [1898] 2 Oh. 191 ; 
67 L. J. Ch. 489 ; 78 L. T. 771 ; 62 J. P. 820 ; 46 
W. R. 610 ; 14 T. L. R. 472, 0. A. 

Annotation ;-^0]iBd. He Bosworth & Gravesend Corpn., 

11905] 2 K, B.426. 

204. ,] — 1853 Act, ss. 1, 0, 

apply to an addition to an existing burial ground 
as well as to an altogether new bunal ground. 

Where a piece of land was set apart for the pur- 
poses of interment, & part of it was used for those 
puiposes, in contravention of an Order in CoiXacil 
made under 1853 Act, s. 1 : — Held : the definition 
of a burial ground ” in Open Spaces Act, 1887 
(c. 32), s. 4, wliich was by that Act rendered 
applicable to 1884 Act, included land which had 
been “ set apart for the purposes of interment,” 
even though it was so set apart in contravention 
of the Order in Council, & could never have been 
lawfully used for the purposes of interment, & 
s. 3 of the last-mentioned Act prohibited the use 
of any part of the land so set apart for building 
purposes . — Re Bosworth & Gravesend Corpn., 
[1905] 2 K. B. 426 ; 74 L. J. K. B. 810 ; 93 L. T. 
226 ; 69 J. P. 337 ; 54 W. R. 39 ; 21 T. L. R. 608 ; 
3 L. G. R. 849, C. A. 

See, further, Part XI., gyost. 


Sect. 3.— VESTRIES AND MEETINGS IN NATURE 

OF VESTRY. 

205. Voting at meeting — ^Demand of poll — 
“ Division.**] — A local Act, for regidating the affairs 
& the mode of conducting the business of a parish, 
containing upwards of 10,000 ratepayers entitled 
to vote at the vestry meetings, directed that at 
such meetings all questions should in the first 
instance be determined by a show of hands, which 
determination should be conclusive unless a 
” division ” was demanded. It also enacted, that 
in all cases of ” division ” the votes should be taken 
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in the manner prescribed by 58 Geo. 3, c. 69. At a 
veat^ meeting duly convened, after a show of 
hands had been taken upon a question before the 
meeting, a division was demanded, & thereupon 
a poll of the whole parish was taken : — Held : 
having regard to the number of persons entitled 
to vote, & the plurality of votes given to the rate- 
payers by 58 Geo. 3, c. 69, a “ division must be 
construed as equivalent to a poll of the parish, & 
not be confined to the ratepayers actually present 
at the meeting. The best mode of putting resolu- 
tions amendments pointed out. — Elt v, St. 
Maby’s, Islington, Burial Board (1854), Kay, 
449 ; 18 J. P. 229 ; 69 B. R. 190. 

206« What vastly has power — ^Election under 
local Act.] — ^By a local Act for making the town- 
ship of S. a distinct parish, it was enacted that a 
new church & burial place adjoining should be the 
parish church &; churchyard of the parish, &; a 
vestry was constituted “ for the preserving better 
order in the parish,” & for other enumerated pur- 
poses relating to the church. On mandamus to 
convene a meeting of this vestry for determining 
whether a burial groimd should be provided, under 
1853 Act : — Held : this vestry was “ a vestry 
elected under the provisions of a local Act ” 
within 1852 Act, s. 52. — R. v. Peters (1866), 
6 B. & B. 225; 119 B. R. 848; sub nom. lie 
Sunderland Vestry, 25 L. .1. Q. B. 271 ; 20 
J. P. 581 ; 2 Jur. N. S. 424 ; 4 W. R. 480. 
Annotaiion : — Distd. R. v. Glaclstono (1857), 7 E. Sz B. 575. 

207. General vestry.] — Under a local Act 

for the administration of the poor laws in the parish 
of L. a select vestry was to be elected to carry out 
the Act & to be the board of guardians of the poor, 
with the duties & privileges of such guardians in 
general. A select vestry was elected, & performed 
the duties imposed by the Act, the vestry of <he 
parish at large retaining all ite functions in the 
general management of the parish : — Held : the 
select vestry was not “a vestry elected under a 
. local Act for the government of the parish ” within 
1852 Act, s. 52, & the right to appoint a burial 
board under ss. 10, 11, was in the general vestry. — 
R. V. Gladstone (1867), 7 E. & B. 576 : 5 W. R. 
630; 119 E. R. 1359 ; sub nom. Re Liverpool 
Buriai^ Board, Ex p, Urquhart, 26 1.. J. Q, B. 
213 ; 29 L. T. O. 8. 90 ; 21 J. P. 720 ; 3 dur. N. S. 
441. 


Sect. 4.— ELECTIVE BURIAL BOARDS IN URBAN 

DISTRICTS. 

SuB-SEcrr. 1 . — Establishment and Election op 

Burial Boards. 

A, Areas for which Boards appointed. 

208. Part of parish — Existing board — ^For other 
part^ — ^The parish of T. included the township of 
T. W., which township, under 1856 Act, was 
entitled to have a separate burial board : — Held : 
the rest of the parish was, by implication, entitled 
to appoint a burial board for itself, exclusive of 
the township. — Viner v. Tonbridge Overseers 
(1869), 2 B. & E. 9 ; 28 L. J. M. C. 251 ; 33 
L. T. O. S. 202 ; 23 J. P. 773 ; 5 Jur. N. S. 1293 ; 
7 W. R. 663 ; 121 B. R. 4. 

Annotations: — BsSA. H. v, Walcot, St. Swithin, Overseers 
(1862), 2 B. & B. 571 ; H. v. Tonbridge Overseers (1884), 
13 Q. B. D. 339. 

209. For whole parish.]— Under 

1867 Act, s. 5, a district parish formed for ecclesi- 
astical purposes mav form a burial board for its 
own district, notwithstanding a burial board has 
already been formed for the entire common law 
parish. — B. v, Waloot, St. Swithin, Overseers 


(1862), 2 B. & 8. 671 ; 31 L. J. M. C. 221 ; 6 L. T. 
325 ; 26 J. P. 648 ; 10 W. R. 602 ; 121 B. R. 1185. 

AniMtntion: — BsM. H. v. Tonbridge Overseers (1884), 13 

Q« B. D. 339. 

210. .] — ^The existence of a 

legally constituted burial board for the whole of 
a parish, does not prevent the vestry of an ecclesi- 
astical district formed out of such parish under 
Church Building Act, 1831 (c. 38), &; which does 
not separately maintain its own poor, from legally 
appointing a burial board for such district under 
1855 Act, 8 . 12. — ^R. V. Tonbridge Overseers 
(1884), 13 Q. B. D. 339 ; 53 L. J. Q, B. 488 ; 51 
L. T. 179 ; 48 J. P. 740 ; 33 W. R. 24, C. A, ; 
resvg. (1883), 11 Q. B. D. 134, D. 0. 

Annotation: — Mentd. Re Plymouth Corpn. & Walter (1918), 

119 L. T. 626. 

211. Whole parish — Although divided.] — The 

fact that a common law parish has been divided, 
under CJhurch Building Act, 1818 (c. 45), into dis- 
trict parishes for ecclesiastical purposes, does not 
disentitle the ratepayers of such common law 
arish from meeting in vestry & resolving upon 
aving a burial groimd, & nominating a burial 
boai'd for such common law parish. 

The common law parish of W. was in 1840, by 
an Order in Council, divided into thi*ee district 
parishes for ecclesiastical purposes, pursuant to 
Church Building Act, 1818, the old burial ground 
remaining common to the new districts. At a 
vestry of the common law parish, held pursuant 
to 1852 Act, s. 10, & 1853 Act, s. 7, it was resolved 
that a buii^ gi*ound should be pi'ovided for such 
parish, a burial board was then appointed : — 
Held : the proceedings were lawful, k the board 
was well constituted for the entire common law 
parish. — R. V. Walcot Overseers (1862), 2 

B, & 8. 655 ; 31 L. J. M, C. 217 ; 6 L. T. 320 ; 26 
J. P. 500 ; 10 W. R. 690 ; 121 E. R. 1179. 

212. United parishes — Single burial board.] — 
The parish of A. & the hamlet of C. constituted for 
all ecclesiastical purposes one parish ; each place 
separately maintmned its own poor, appointed its 
o^vn overseers, surveyors of highways, etc., but 
the ratepayers of each were accustomed to meet in 
one vestry & transact all business usually trans- 
acted at a parish vestry, excepting the above 
matters. By an Order in Council the burial 
ground for the parish & hamlet was ordered to be 
closed, whereupon a vestry of the two places met, 
& resolved that a burial ground should bo pro- 
vided for the parish, a burial board was after- 
wards appointed, the Secretary of State having 
certified his approval. Money was afterwards 
borrowed to provide a burial ground, which was 
charged upon the parisli of A. The burial board 
having required a sum of money for paying the 
interest upon the money borrowed, & for a sinking 
fimd, they made an order upon the overseers of 

C. for the payment of a certain sum as their pro- 
portion ; — Held : A. & C. were united parishes 
within 1855 Act, s. 11, ds the united board was 
well formed, A C. was bound to pay the amount 
required. — R. v. Coleshill Overseers (1864), 
4 B. & 8. 667 ; 34 L. J. Q. B. 96 ; 29 J. P. 311 ; 
122 E. R. 009, Ex. Ch. ; affg. (1862), 2 B. & 8. 826. 

Annotation : — Bm. R. r. Walcot Overseers (1862), 2 B. & 8. 

555. 

213. Alteration of area — By county council.] — 

R. V. Durham County Council (1897), Local 
Government Chronicle, 1897, 70 ; Maemorran’s 
Local Government Act, 4th ed., 198. 

214. .] — R. V, Keighley Overseers 

(1897), Local Government Chronicle 1897, 47 ; 
Maemorran’s Local Government Act, 4th ed., 198. 
Annotation: — ^Befd. Bootle QrdDS. v. Whitehaven Qrdns., 

(1903) 2 Ch. 142. 
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B. Mernbership, 

215. Vacancy — How filled.] — vacancy in a 
burial boajrd having occurred, & the vestry not 
having filled it up within one month, as required 
by 1656 Act, s. 4, nor the burial board having done 
so : — Held : the vestry was not divested of the 
power still to appoint. — R. r. South Weald Over- 
seers (1864), 5 R. & 8. 391 ; 4 New 823 ; 33 
1m J. M. C. 198 ; 10 L. T. 408 ; 28 J. P. 708 ; 10 
Jur. N. S. 1099 ; 12 W. R. 873 ; 122 E. B, 870. 

216. Member declining to act — Quo warranto.] 
— J. presided at a vestry meeting for electing a 
burial lx>ard under 1852 Act, s. 12, & declared 
himself elected, along with others. The clerk of 
the vestry duly announced such election to the 
clerk of the burial board, & the vestry meeting's 
minutes were duly confirmed, but J. never attended 
or acted at any meeting of the burial board, nor 
claimed a right to do so ; — Held : as J. had not 
used the office, an information of quo warranto was 
not applicable. — R. v. Jones (1873), 28 L. T. 270 ; 
37 J. P. 453. 

Annotation : — Refd. R. v. Tidy, [1892] 2 Q. B. 179. 

(7. Sandion of Establish tneni, 

217. By Secretary of State.] — The parish of 
was divided into fourteen townships, each main- 
taining its own poor & raising its own poor rate, 
though it had four churchwardens for the whole 
parish, & had an ancient church & burial ground. 
In June, 1858, a vestry of the entire parish resolved 
upon having a new burial ground, & a burial 
board was appointed. i£3,000 having been bor- 
rowed for the purposes of the new burial ground, 
it became necessary to c^ for £303 6a. 5d. out of 
the poor rates, to pay the interest, etc., & £55 8.?. Id, 
was apportioned upon the township, one of the 
fourteen, of V. The overseers of that township 
having refused to pay, a mandamus issued to com- 
pel payment, to which they made a return that the | 
approval of the Secretary of State had not been j 
obtfidned to the formation of the burial board, as i 
required by 1857 Act, s. 9, & that the board was i 
not legally formed : — Held : the return was a good 
answer to the mandamus, — R. v, Wright (1801), ' 
6 L. T. 345 ; 26 J. P. 23 ; 8 Jur. N. 8. 260 ; 10 ! 
W. R. 86. 

See^ now^ 1900 Act, s. 4 ; l^cal Government Act, 
1894 (c. 73), s. 62 (2). 


Sub-sect. 2. — Joint Bitrial Boards. 

218. Parishes without separate overseers — 
Joining with hamlet.] — ^Three parishes, not having 
separate overseers, not separately maintaining 
their own poor, concurred WTth a hamlet in pro- 
viding a common burial ground. On application 
for a mandamus to the burial board for those 
parishes to raise the purchase-money of the burial 
ground : — Held : these parishes were not, by 
1852 Act, s. 62, precluded from availing themselves 
of the powers given by 1852 & 1853 Acts. — R. v, 
Sudbury Buriai. Board (1858), E. B. E. 264 ; 
27 L. J. Q. B. 232 ; 31 L. T. O. 8. 161 ; 22 J. P. 
706 ; 4 Jut. N. S, 948 ; 6 W. R, 551 ; 120 E. R. 506. 
AonotaiUm /-—Coiisd. K. v, Walcot Overseers (1862), 2 B. & B. 

655. 


Sub-sect. 3. — Proceedings and Powers of 

Burial Boards. 

219. To raise money — Purposes not stated — 
Consent of vesti^ or Secretary of State.] — ^A burial 


Cbehation. 

board cannot raise money for the purposes ol the 
board under Burial Acts without the consent of 
the vestry or Home Secretary, A? where a cerUfleate 
is signed directing the overseers to pay the hoead 
any sum from the rates for defraying the expenses 
of the board, the certificate must set out the items 
in respect of which the money is wanted. — ^R. v. 
Eilham, Yorkshire, Burial Board (1886), 
3 T. L. R. 678, C. A. 

See, further. Sect. 4, post, 

220. To contract — ^Extras ordered verbally — By 
surveyor.] — Pltf. contracted to do certain repairs 
to the chapels & premises of defts. for £38. The 
contract was accepted by defts., the seal of the 
board was affixed to it.' During the work the 
surveyor of defts. verbally ordered pltf. to do many 
extra small repairs which were not included in the 
contract. Pltf. sought to recover £13, the cost of 
these extras, from defts., who denied their liability 
on the ground that they had not been contracted 
for under the seal of the board : — Held : the board 
was not liable, as they were bound to confract for 
such work as pltf. had executed strictly in accord- 
ance with 1852 Act, s. 31, — Stevens v, Hounslow 
Bitrial Board (1889), 61 L. T. 839 ; 64 J, P. 309 ; 
38 W. R. 236, D. C. 

See, generally, Corporations. 

221. Minute books — Inspection by solicitor — 
Acting for third party — ^Mandamus.] — ^A ratepayer 
made an application to an urban district coimcil, 
being the burial board, for his soirs. to inspect & 
take copies of the minutes. The soirs. were 
acting for a co., which for another matter wished 

I to obtain inspection of the books. The board 
‘ refused to allow the soirs. to inspect, on the ground 
that the ratepayer alone was the person to whom 
they were bound to produce the bwks, & that the 
application was not made bond fide, but for another 
purpose, that was indirectly obtaining inspection 
on behalf of the co. for which the i^lrs. were also 
j acting : — Held : the ct. would not, in the exercise 
of their discretion, make absolute a rule for a writ 
of mandamus, as the application was not made bond 
fide for the purpose of the ratepayer, but for another 
purpose. — R. v, Wimbledon Urban District 
Council, Ex p. Hatton (1897), 77 L. T. 599 f 62 
J. P. 84 ; 14 T. L. R. 140, 1). C. 


Sub-sect. 4. — Finances of Burial Boards. 

222. Borrowing powers — Consent of vestry.] — 

A burial board, appointed under 1852 Act, laid 
liefore the vestry of the parish a proposal that the 
board should be authorised to borrow any sums of 
money not exceeding £20,000, for their purposes. 
This proposal was not put to the vote by a show of 
liands, but was met by an amendment that the 
matter should be referred back to the board to be 
reconsidered, & a show of liands being taken upon 
this amendment, it was carried by a majority. A 
division was then demanded, whereupon the chair^ 
man said that there should be a poll upon the 
original proposal & the amendment together, do 
that the votes must be affirmatively for one or the 
other, & not negatively as to either, & that no 
further amendment could afterwards be received. 
A majority of affirmative votes were given for the 
original resolution ; — Held ; the proceeding was 
too informal to authorise the burial board to 
borrow the money. — Elt v, St. Mary’s, Islington, 
Burl\l Board (1854), Kay, 449 ; 18 J. P. 229 ; 69 
E. R. 190. 

223. Surplus income — Derived from poor rale 
— ^Liability to income tax.] — A burial board was 
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constituted under 1852 Act» & in pursuance of the | 
Act a burial g^und was provided with money ! 
chained upon the poor rate of the parish, & the | 
surplus over expenditure of the income derived 
from the fees charged by the board was regularly 
applied in aid of the poor rate : — Held : the board 
were liable to be assessed to income tax in respect 
of such surplus, inasmuch as the provision requiring 
it to be applied in aid of the poor rate did not pre- 
vent it from being a “ profit ” witliin Income Tax 
Act, 1842 (c. 35), s. 60. — ^Paddington Bitriai. 
Board v. Inland Bbvenub Comrs. (1884), 13 
Q. B. D. 9 ; 63 L. J. Q. B. 224 ; 60 L. T. 211 ; 48 
J. P. 311 ; 32 W. B. 651 ; 2 Tax Oas. 46, D. 0. 

Annotation : — ^FoUd. Portobello Town Council v. SuUey 
(1890), 05 J. P. 9. 


authority of the ct. to take the proposed site, the 
board onering to pay for the site such sum as the 
ct. should think proper : — Held : there had been 
no due “ approval of the vestry ” within s. 20, & 
the petition must be dismissed, but without costs. 
— Re Eoham Burial Board (1857), 30 L, T. 0. S. 
163 ; 21 J. P. 563 ; 3 Jur. N. S. 956. 


Sub-sect. 6. — Control of Burial Grounds. 

229. Inscription on memorial — Jurisdiction of 
consistory court.] — ^A burial board may object to 
the inscription on a memorial, but any pei'son so 
hindered by the board may appeal to the con- 
eastory ct.-^ARUSLB’s (Dean) Case (1866), Timea^ 


Seet further, Income Tax. 

224. Payment for re-interment — ^Ald of 

poor rate.] — Scaddino v. St. Pancras Burial 
Board (1889), 6 T. L. B. 661, C. A. 

226. Fees payable to vestry — Parochial p^* 
pose ** — 1862 Act, s. 86.] — ^The repair of a parish 
church is a “ parochial purpose ” within the above 
sect., & fees received by a burial board under 
6. 34 are applicable to that purpose. — B. v. St. 
Marylebonb Vestry, [1895] 1 Q. B. 771 ; 64 
li. J. Q. B. 622 ; 72 L. T. 11 ; 11 T. L. B. 120 ; 
14 B. 172, C. A. 

See, now, 1900 Act. 

See, further. Part XIX., post. 


Sub-sect. 6. — Acquisition of Land. 

226, Purchase-price — By annual payments.] — 
A burial board duly constituted under 1852 & 
1853 Acts, agreed to purchase parish lands on the 
terms of pajing an annual sum, the principal to 
be secui'ea either on the land or as a charge on the 
church rate or poor rate. On petition to carry 
out this agreement : — Held : the money must be 
paid into ct. in a gross sum, the di\ddends to be 
paid to the vendors until invested in land, & the 
costs to be paid by the burial board. Semble : the 
ct. would not sanction a perpetual charge . — Kc 
Barrow (1855), 3 W. B. 635. 

227, Charity lands — Application to court — 
Sanction of Charity Commissioners.] — The ct. 1 * 6 - 
fusod to entertain an application by a burial board 
for the purchase of a piece of land for the puiposes 
of their cemetery, where the sanction of the 
Charity Comrs. to the application had not first been 
obtained, although the matter was of a pressing 
nature. 

In such an application it is not necessary to show 
that the comi-s. appi’ove the proposal, but only 
that the application to the ct. is made with their 
pennission.~-.Ra Watford Burial Board, Ex p. 
WATFORD Burial Board (1856), 27 L. T. O. 8. 
316 ; 20 J. P. 741 ; 2 Jur. N. 8. 1045. 

228, Approval by vestry.] — ^A burial 

board made their report to the vestry approving 
a site for a burial ground, representing that it 
could be obtained without any cost to the parish, 
it being charity land belonging to the parish. A 
resolution of the vestry was passed approving of 
the site, as required by 1852 Act, s. 29. The 
^provol of the Poor Law Board, the Charity 
efomrs., & the Secretary of State was also obtained. 
It was afterwards ascertained that the land 
belonged to a charity not for the benefit of the 
parish generally, but of a particular class of house- 
holders, & another vestry meeting was held, at 
which, upon a poll being taken, the former resolu- 
tion of the vestry was reversed. The burial board 
thereupon presented their petition to obtain the 


Dec. 21st. ^ . 

230. Planting dc ornamenting grave— Grant of 
exclusive right — Subsequent regulations.] ; — A 

burial board granted to B. “ the right & privilege 
of constructing a private grave ” in their cemetery, 
& “ the exclusive right of burial & interment 
therein,’* “ to hold to her in perpetuity, for the 
purpose of burial & of erecting or placing therein 
a monument or stone,” with a proviso that, if 
such monument or stone with the appurtenances 
should not be kept in repair, accordmg to such 
regulations as should be made by the board for 
the management of the cemetery, the grant should 
be void. B. constructed a grave, & placed a 
headstone & a kerb round it, & planted the space 
with shrubs & fiowers i—Held : it was not com- 
petent to the board by a regulation subsequently 
made by them for the management of the cemetery 
to deprive B. of the right of planting & omamenti^ 
the grave. — ^Ashby v. Harris (1868), L. B. 3 C. P. 
523 ; 37 L. J. M. 0; 164 ; 18 L. T. 719 : 32 J. P. 

567 ; 16 W. K. 869. , ^ ^ i 

Annotation : — DbM. A Diltd. McGough v. Lancaster Burial 

Board (1888), 21 Q. B. D. 323. 

231. .] — Defts.. a burial board, had 

provided a burial ground under 1852 Act. t or the 
purpose of burying a deceased daughter, pltf. pur- 
chased from defts., & they conveyed to him, the 
exclusive right of burial ” in a grave space in their 
burial ground in perpetuity, & they also granted 
him the right to erect a gravestone on the gr^ve. 
He afterwards placed upon the grave a weath &, 
to protect it, a glass shade covered with a wire 
frame. It was the general rule of defts. never to 
allow the placing of such glass shades on the graves 
in their burial ground, & defts. removed the glass 
shade & wire frame without the consent of pltf. : 
Held: (1) pltf. had only acquired such rights 
under 1852 Act, s. 33, defts. were empowered to 
sell, & such rights did not include a right to place 
the glass shade & wire covering on the grave ; 
(2) in the exercise of the control vested in them by 
6, 38, defts. were entitled to remove 
McGough r. Lancaster Burial Board (1888), 
21 Q. B. D. 323 ; 57 L. J. Q. B. 568 ; 52 J. P. 740 ; 
36 W. R. 822 ; 4 T. L. B. 679, C. A. ; affg. S. 0. 
sub noM* Lancaster Burial Board v* M Gough 
(1887), 36 W. B. 159, D. C. ^ ^ 

liiabillty for nuisance — ^Poisonous tree .] — ues 
Agriculture, Vol. II., p. 65 ; No. 412. 

xW- noitp.rnil'u. Nuisance. 


b-sect. 7. — Consecrated and Unconsecrated 
Portions op Burial Ground. 

S32. What Is sufficient division — Sffitabllity for 
iseoration.] — Held : a division 12 inches mgh 
s sufficient, & the burial ground was m a fit state 
consecration.— B. v, Tiverton Burial Board 
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Sect i.^Elective burial boards in ur^an disiricts: 

B, ; sub-sect 10, ^.] 

(1858Y31 L. t7o7s7^3 P. 620 ; 6 W. R. 

062. 

283. AppUoation for consecraUon — Resignation 
of board-— Mandamus.] — v. Attlebobough 
Burial Board (1887), Times, Feb. 11th. 

284. Conditional on clergy foregoing fees 

— Mandamus.] — R. v. North Kelsey Burial 
Board (1892), Times, March 22nd. 

285. Additional ground — Mandamus.] — 

In 1894 certain land was purchased as an addition 
to the old burial ground of B. The new portion 
had been divided, & the Home Secretary had given 
his sanction for interments in the additional ground. 
The burial board refused to apply to the bishop of 
the diocese to consecrate a portion of the additional 
ground under 1857 Act, s. 12, on the ground that 
that sect, only applied to new burial grounds, &; 
not to additions to an old burial ground : — Held : 
the mandamus must go. — R. v, Basingstoke 
Buriai. Board (1896), 41 Sol. Jo. 30 ; 60 J. P. Jo. 
708. 

236. Plot included in error — Effect of 

consecration.] — ^A burial authority, which had 
acquired land for a new cemetery, petitioned the 
Secretary of Stat>e, under 1863 Act, s. 7, for his 
sanction to the division of the ground into four 
approximately equal parts, of which one part, 
called plot A, was to be consecrated ; the sanction 
was duly given. Subsequently a petition was 
presented on behalf of the burial l^ard to the 
bishop of the diocese, praying for the consecration 
of plots A & C ; the latter was apparently inserted 
in error. Both plots were duly consecrated, all 
the le^al requirements & formalities as to the con- 
secration bring complied with : — Held : plot C, 
having once been consecrated ivith the proper legal 
formalities, remained consecrated ground, notwith- 
standing the want of the sanction of the Secretary 
of State to its consecration. — Williams v, Briton 
Ferry Burial Board, [19051 2 K. B. 565 ; 74 
L. J. K. B. 840 ; 92 L, T. 696 ; 69 J, P. 313 ; 64 
W. R. 187 ; 8 L. G. R. 859, D. C. 

Annotation: — Befd. Sutton v, Bowden, [1913] 1 Ch. 518. 

287. Conduct of service in.] — 1852 Act, s. 32, 
preserves to the sexton of a parish the right of 
performing, in the burial ground established under 
that Act, his duties as sexton in respect of the 
burial of parishioners & inhabitants of the parish, 
& the burial board are not entitled to refuse to 
allow him to perform those duties on the ground 
that they choose to have them performed by their 
own servants ; & the sexton can justify an entry 
on the (pound, notwithstanding the board’s refusal 
to admit him, in order to perform his duties in 
circumstances in which he would have been en- 
titled to perform similar duties in the old parish 
burying ground. 

It is the intention of the above Act, that the 
burials of parishioners in the consecrated part of 
the new burial ground established under that Act, 
shall be conducted with the same ceremonies & in 
the same manner as they would have been in the 
old parish burying groimd, & the elToct of ss. 30, 32, 
taken together, is to make the chapel erected in 
the consecrated part of the new burial ground a 
substitute for the parish church for the purposes 
of such burials ; & the sexton is entitled to toll 
the beU in the chapel at such burial, the tolling of 
the bell being part of the burial rite of the Church 
of England. 

The sexton may delegate the performance of his 
duties to a deputy. — St. Margaret’s, Rochester 
Burial Board v. Thompson (1871), L. R. 6 C. P. 


Cremation. 

445 ; 40 L, J. C. P. 218 ; 24 L. T. 673 ; 80 J. P. 6 5 
19 W. R. 892. 


Sub-sect. 8. — Chapels. 

288. In eoBseerated portion — ^Rights of sexton 
of parish.] — Sr. Margaret’s, Rochester Burial 
Board v, Thompson, No. 237, ante. 


Sub-sect. 9. — ^Performance op Services. 

A, By Incumbent 

289. Who entitled — Whether incumbent of 
district without burial ground — Or where interment 
by purchase only — ^Divided district.] — An incum- 
bent of a church or ecclesiastical district, to sustrin 
his right to perform the burial service & receive 
the fees for interment in a cemetery established 
under Burial Acts, must show that tlie inhabitants 
of the parish or district from which the person 
dying came had a right to be interred in the church- 
yard or burial ground of the parish or district, & 
that he would have had a right to the fees had the 
person dying been interred therein. But an in- 
cumbent of a parish or district having neither a 
churchyard nor burial ground belonging to the 
church, or having only a burial ground in wliich 
the right to interment could only be obtained by 
purchase, is not entitled to perform the burial 
service in a cemetery over the body of a late in- 
habitant of his district or to claim any fees for the 
interment, though the burials in the ground in 
wliich interments might be purchased are 
diminished. 

In a divided district neither the vicar of the 
parish nor the incumbents of the churches can 
claim the fees paid for the burials in a cemetery 
formed within the district, as none of them col- 
lectively or individually fill the character of incum- 
bent within Burial Act«. — Hornby v, Toxteth 
Park Burial Board (1802), 31 Beav. 62 ; 31 
L. .1. Ch. 643 ; 6 L. T. 146 ; 8 Jur. N. S. 631 ; 10 
W. R. 550 ; 54 E. R. 1056. 

Annotation: — Held. Stewart v. West Derby Burial Board 

(1886), U Ch. D. 314. 

240. Divided district.]— In 1851 the 
church of St. T. was built & consecrated. In 1852, 
an Order in Council under Church Building Act, 
1819 (c. 134), s. 16. authorised services to be 
performed in the new church, assigned a district 
to it out of the ancient pari.sh of W., in which it 
was situated, & granted the incumbent the fees. 
There was then no burial ground in the district, dc 
the persons dying in it continued to be buried as 
before in the churchyard of the parish. Pltf. was 
appointed incumbent of this church in 1854, & in 

1856 a burial ground for the whole parish was 
consecrated, the district of the new church con- 
tributing to the rates for providing it. A new 
rector of the parish was appoiqted in 1864 ; — Held : 
the district of Bt. T. was a “ new parish ” within 

1857 Act, &> pltf., on the 6rst avoidance of the 
rectory, was entitled to the burial fees in respect of 
parishioners of St. T. buried within the painsh. — 
Cronshaw V. Wigan Burial Board (1873), 
L. R. 8 Q. B. 217 ; 42 L. J. Q. B. 137 ; 28 L. T. 
283, Ex. Oh. 

Annotations : — ^FoUd. Harris v. Lambeth Burial Board (1863) 

47 J. r. 501. Mentd. Haig v Barlow, Be St. Mary, isllng- 

ton. Burial Fees (1891), Trlst. 149. 

241. Churchyard cloied.] — 

The ancient parish of Bt. Mary comprised (infer 
alia) the district parish of Bt. Mark, attached to the 
district church of which was a churchyard wherein 
the remains of the inhabitants of St. Mark’s were 
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Bueial and Cremation. 


2.~MONUMENTS. 

268. Power to remove gravestone — ^Not piUd for 
— Supplied by cemetery company.] — ^A burial co. 
having erected a memorial stone, removed & sold 
same because it was not paid for : — Held : the 
proper remedy of the co. was to sue for the money, 
& they had no right to remove the stone. — Sims v * 
London Necropolis Co. (1885), 1 T. L. R. 584, 
D. 0. 


Sect. 3.-- PAYMENTS TO INCUMBENTS. 

See Pari V., Sect. 2, ante. 


Sect. 4.~-AUENATI0N OF LAND. 

269. Settled land — Specific performance.] — By 

settlement on marriage it was provided that pltf., 
tenant for life, should have power to contract for 
the sale of, & to convey any pari of the lands in 
settlement, in case same should, by virtue of any 
powers to be contained in any Act of Parliament, 
be required for the purpose of any railroad, canal, 
or oilier undert/aking, etc. By an Act of I’arlia- 
monl passed subsequently to the date of the 


settlement, certain persons, an incorporated b^y> 
had power & authority given them to wat & 
contract for, & purchase & hold l^ds for the 
purpose of making a cemetery : Held : the mal^ 
ing of a cemetery was an undertaking authonsed 
by an Act of Parliament, under the words of 
the settlement, & pltf. was entitled to a .specific 
performance of a contract for sale bv him 'O the 
CO. of part of the lands in settlement. — -Kensini^TON 
(Lord) v. West London Cemetery Co. (1838 A. 
8 L. J. Ch. 81, L. C. 

270. For the poor — Gift a charity.] — Under 
the powers of an Act of Parliament, assented to 
by the Crown, os lord of a manor, & by the 
commoners, l.he Crown granted to the vestry of 
R. a portion of the common for a workhouse, a 
cemetery, & “in trust for the employment & 
support of the poor of the parish “ ; — Held : 
although this was a charity, the income might 
properly be applied in aid of the poor rates, & so 
in relief of the parish. — A.-G. v. Blizaud (1855), 
21 Bcav. 233 ; 25 L. J. Ch. 171 ; 26 L. T. O. S. 
181 ; 20 J. P. 3 ; 1 Jur. N. S. 1 195 ; 62 E. R. 848. 
JntuMions: — Distd. A.-G. r. Biisliby (1867), 24 Beav, 299. 

Consd. Rc St. Botolph without HishopBfcate Pariah EatatcH 

(1887), 35 Oh. D. 142. Refd. Webater r. Southey (1887), 

36 Ch. D. 9. 

ScCf generally ^ Charities. 


Part X.— Position of Burial Grounds. 


271. Proximity to dwelling-house— Noncon- 
formist burial ground.] — In the Acts of Parlia- 
ment in force relating to the burial of the dead 
certain provisions were contained requiring the 
consent of the owner & occupier of any dwelling- 
house within 100 yards of any new burial ground 
to be given before it was used for burials : — Held : 
the words prohibitive of opening new burial 
grounds being general, were not restricted by other 
parts of the Acts importing that they only applied 
to groimds established by burial boards under the 
Acts, & the pi-ohibition extended to burial groimds 
established by special Nonconformist societies for 
the use of their members. — Greenwood xk Wads- 
worth (1873), L. R. 16 Eq. 288 ; 43 L. J. Ch. 78 ; 
29 L. T. 88 ; 38 J. P. 116 ; 21 W. R. 722. 

Anrudaiion : — Consd. Cleffg v. Metcalfe, [1914] 1 Ch. 808. 

272. Cemetery — Actual user— Injunction.] 

— Deft., in 1865, obtained leave from the Homo 
Secretary to convert a iiiece of land containing 
twenty acres into a cemetery. He could not 
succeed in doing so, & the land remained imallered. 
In 1876 an attempt was made to get up a co. for 
the purpose, but the attempt failed. In the 
following year pltf., owner of a dwelling-house 


within 100 yards of the nearest part of the land, 
wrote to deft, to the effect that unless deft, would 
give an undertaking not to use any port of the 
land for a cemetery, he should take legal pro- 
ceedings. Deft, replied to the effect that ho had 
no present intention of converting the land into a 
cemetery, that be would not give any undertaking 
not to do so if he found it desirable, but that if he 
should hereafter wish to use the property in that 
way, he would give pltf. two months' notice of his 
intention to do . so ; he stated that he should 
not bury within 100 yards of pltf.’s house without 
consent. Pltf. thcreuiion commenced an action, 
& the ct. granted an interlocutory injunction 
restraining deft, from using, “ for burial or for a 
cemetery,” the ground in question, “ or anv pari 
thereof ” : — Held ; (1) the injunction must be dis- 
solved, for there was no such threat or intention 
to use any part of the ground for a cemetery as 
to warrant the interfei*enc(? of the ct. by injunc- 
tion, supposing such use to bo unlawful ; (2) on 
injunction in the above form could not, in any 
case, have been supported, for under 1855 Act, 
s. 9, a cemetery might come within 100 yards of 
a house, the only tiling prohibited being actual 


PART IX. SECT. 4. 

l. Leasdiold property — Injunc- 
tion.] — A tenant for a loner term ol 
years under a lease contalniiiK cove- 
nants to keep in repair He surrender In 
tfood condition at the end of the term, 
will be restrained by injunction from 
converting the leased premises into a 
cemetery for the interment of dead 
bodlea.--€ROLY v. Mathkw (1837), 
I Craw. & D. 86. — IR. 

m. S. P. Hunt v. Browne (1837), 
1 Sau. & Sc. 178. — IR. 

n. Future burials — 

ITasfc.l—CREOAN t>. Cullen (1864), 16 
I. Ch, R. 339.— IR. 

o. F*or specified denomincUion — 
Specific performance. ] — An owner 
agreed to sell a site for a burial ground 


In connection with the Free Church of 
Sootland, if a congregation thereof 
could be brought together. A con- 
gregation assembled : several years 
afterwards the great body of the con- 
gregation abandoned their oonneotJon 
with the Free Church ; & they, in 
j conjunction >yith the vendor, assumed 
to exclude such of the members as 
oontinuod to adhere to the Freo 
Church: — Held: (1) so long as even 
one member remained to claim on 
behalf of the Free Church, the right 
of that body oontinuod, notwithstand- 
ing change of cmlulon in the body of 
the members ; (2) any iutorferenoe with 
such right must bo restrained ; (3) 
speciflo performance of the contract 
must be decreed. — ^A.-G, v. Ciiristik 
' (1867), 13 Gr. 495.— CAN. 


p, Change of use — Revesting 

in grardor.]—V. convoyed land for a 
Presbyterian burial ground : — Held : 
even should the grantees unanimous!^ 
oonour in chan^ng the use of the 
property such change could not bo 
effected, but the property would 
revert. — DouuLAa v. Hawks (1876), 
R. E. D. 147.— CAN. 

Q. Sale for cemetery purposes — 
Maintenance fund — Whether purchasers 
trustees.] — Serhon tJ. Wilson (1909), 
13 O. W, R. 180.— CAN. 

r. Power to sell lands not reguired 
for cemetery purposes — Cemetery Com- 
panies Act, 1887.1 — Smith v. Humber- 
VALE Ckmetfry Co. (1916), 7 O. W. N, 
462 ; 8 O. W. N. 202 ; 33 O, L. R. 
452.— CAN. 
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within that limit. — CJ owlby (Lord) v. Byas 
26^W^’r ’ 

Actongd. Wright v. Wallasey L. B. (1887). 18 
Hl ?.%?• i Oodden v, Hythe Burial Board, [19001 2 
Ch. 270. F4d. CJogg ». Metcalfe, [1914 J 1 Ch. 808. 

278. — How measured.] — Held: tho word 
s|*liou 80 ** in 1855 Aot, s. 9, did not, for 
ijll^ses of the Act, include the cartilage, &> 
^ cifled distance must bo measured from tho 
of the dwelling-house. — ^Wright v. Waliasey 
fiOCAL Board (1887), 18 Q. B. D. 783 ; 56 

L. J. Q. B. 259 ; 52 J. P. 4 ; 3 T. L. R. 525. 

274. Objection by vendor of land to burial 

board.J — ^An action having been brought to 
restrain an urban district council from using land 
as a cemetery, except beyond a radius of 100 
yards from pltf.’s dwelling-house, it was dismissed 
on the ground that pltf. was really the mere 
nominee of the owner of the house & land, who 
had himself granted the land to the council for tho 
very purpose of the cemetery, & could not thus 
derogate from his own grant. — Toms v. Clacton 
Urban District Council (1898), 78 L. T. 712; 
62 J. P. 605 ; 46 W. R. 629 ; 14 T. L. R. 474 ; 
42 Sol. Jo. 572. 

275. Subsequently erected.] — The words 

in 1855 Act, s. 9, “ no ground not already 
used as or appropriated for a cemetery ** mean, 
** used as or appropriated ** at the date of the 
passing of the Act, & the owner, lessee, or occupier 
of a dwelling-house which has been erected subse- 
quently to the acquisition of a site for a cemetery 
by a burial board is entitled to an injunction to 
restrain any ground within 100 yards of such 
dwelling-house from being ** used for burials 
without his consent in writing. — Godden v. 
Hythe Burial Board, [1900] 2 Ch. 270 ; 75 
L. J. Ch. 595 ; 95 L. T. 129 ; 70 J. P. 285 ; 22 
T. L. R. 631 ; 4 L. G. R, 787, C. A. 

AntuMvm : -'Menid, Young v. Klngston-ou-ThaniCB, Surbi- 
ton, Now Mnldcu, it, Coonibc Joint Burials C'oniiulttcps 
(lUOG), 70 L. J. K. B. 082. 


276. Churchyard extension — Objection.]* 

1855 Act, s. 9, does not, in the case of a con- 
secrated extension, under Consecration of Church- 
yards Act, 1867 (c. 133), of a churchyard, even 
where such consecrated extension is within an 
area in which an Order in Council lias been made 
providing that no new burial ground is to be 
opened without the previous approval of the 
Local Government Board, give the owner of a 
dwelling-house within 100 yards a separate 
individual right to object to & prohibit the user 
of the ground for burials without his consent in 
writing. Semble : no such separate or individual 
right is given, except in the case of land appro- 
priated or used as a burial ground or as an 
additional burial ground under the Acts them- 
selves. — Clegg v. Metcalfe, [1914] 1 Ch. 808 ; 83 
L. J Ch. 743 ; 111 L. T. 124 ; 78 J. P. 251 ; 30 
T. L. R. 410 ; 58 Sol. Jo. 516 ; 12 L. G. R. 
606. 

277. Restraint by bye-law — Whether reason- 
able.] — ^A municipal council in 1884 passed a 
bye-law forbidding burials “ in anv existing 
cemetery now open for burials within the distance 
of 100 yards from any public building, place of 
worship, schoolroom, dwelling-house, public path- 
way, street, road, or place within the borough.** 
There was a cemetery in the borough which had 
been used since 1862, no part of which was more 
than 100 yards distant from a place of worship, 
etc., as mentioned in the bye-law : — Held : the 
bye-law could not be held to be ultra tnres because 
it had the effect of closing the particular cemetery 
altogether, & of depriving appit., who had bought 
a poition of the cemetery in 1879 as a permanent 
burial place for his family, of the use & enjoyment 
of his property. — Slatitsry v. Naylor (1888), 13 
App. Cas. 446 ; 67 L. J. P. C. 73 ; 59 L. T. 41 ; 
36 W. R. 897 ; 4 T. L. R. 426, P. C. 

Annotations: — Consd. Roberts v. Richards (1800), 54 J. P. 

693 ; Browiisoombe v. Johnson (1898), 78 L. T. 265 ; 

Kruse v. Johnson, [18981 2 (j. B, 91. 


Part XL— Closed and Disused Burial Grounds. 


Sect. 1.— CLOSING OF BURIAL GROUNDS. 

Sub-sect. 1. — Power to Close. 

278. By Order In Council — Churchyard — ^1853 
Act, s. 6,J — The Crown may, by Order in ('ouncil, 
under the above Act, direct the discontinuance of 
burials in churchyards situate in towns, out of 
the metropolis, though these churchyards were 
established under Church Building Acts. — K. v, 
Manchester JJ. (1855), 5 K. ^ B. 702 ; 20 J. P. 
341 ; 4 W. R. 98 ; 119 E. li. 643 ; sub nom, R. v. 
Maude, 25 L. J. M. C. 45 ; 2 Jur. N. S. 1 82 ; 
sub nom. K. v. Price, 26 L, T. O. S. 195. 


Sub-sect. 2. — ^Effect of Ci.osino Order. 

A, Disposition of Land and Proceeds of Sale. 

279. Rights of mortgagee — Future Interments 
-Injunction.] — ^The mtgee. of a buiial ground has 


notice of the purposes to which it is devoted & is 
bound by rights of burial, temporary or in per- 
petuity, granted by Ms mtgor., wMle left in 
jiosscssion. 

In 1831 a chapel & a burial ground adjoining 
were moi*tgagod. Tho mtgors. remained in pos- 
session, & afterwards, in 1833, graves were sold in 
perpetuity to different persons, without the con- 
currence of the mtgeos. The burial ground was 
afterwards closed by Order in Council, & tho 
mtgees, thereupon began to level tho ground & 
deface & desti*oy the tombstones, etc, ; — Held : 
the mtgees. were bound by the rights granted, & 
must bo restrained from doing any act which 
would prevent future interments in tho family 
graves with the permission of the Secretary of 
State, & from removing or injuring the graves or 
the tombstones, & the mtgeos. must replace those 
which had been removed, — ^Moreland r. Richard- 
son (1867), 24 Beav. 33 ; 20 L. J. Ch. 690 ; 21 


PART X. 

277 i. Resb’aint bp bye-law — Wheiher 
ultra vires ,] — A muiucipal bye-law 
provided that no dead body should bo 
interred in any oxifiting oemetory 
within the distance of one hundred 
yards from any place whatsoever with- 
in the borough : — Hdd : such bye-law 
was xiotuUra vires , — Brooks r. Skt.wyn 
(1882), 3 N. a W. L, R. 256.— AUS. 


PART XI. SECT. 1, SUB-SECT. 1. 

t. By bye-law — Cemetery — Ceme- 
tery Act, 1914, c. 201.3— A municipal 
curpn. covenanted to approve & allow 
for ever the use for coiuetcry purposes 
of certain lands & never to attempt to 
prohibit interment of the dead therem. 
Under Cemetery Act, 1914, c. 261, the 
con’ll, had power in perpetuity to pass 
bye-laws prohibiting the interment of 


the dead witiiin the municipality ; — 
Held: tho corpn. could not divest 
itself of that power Sc the covenant 
was Illegal &; void. — Kastvirw Town 
w. Roman Catholic Episcopal Corpn. 
OP Ottawa (1919), 44 O. L. R. 284 ; 15 
(). W. N. 211; 40 D. L. R. 47.— 
CAN. 
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Burial and Cremation. 


Sect 1 . — Closing of burial grounds: Sub-sect 2, A. 
B. Sect, 2 : Stib-sed, 1.1 

J. P. 741 ; 3 Jur. N. S. 1189; 5 W. E. 672 ; 53 
E. E. 269. 

Annotations : — Refd. Foster v, Dodd (3866), L. I?. 1 Q, B. 
475. Mentd. Thomas t\ Jennlnfirs (1896), 66 L. J. Q. B. 5. 

280. Compulsory sale — Right to proceeds — 

Jurisdiction.^ — ^By a local Act of 1792, land was 
directed to be purchased for an additional burial 
ground of a parish, & it was provided that the 
land when purcha.scd was to vest in the vicar &> 
churchwardens of the parish & their successors, 
for the purpose of a burying ground for the use of 
the parish for ever. The fees were to be received 
by the churchwardens, & accounted for to the 
trustees. In 1816, a body was constituted called 
the church trustees, consisting of the vicar, 
churchwardens, & other parishioners ; & by a 

statute in 1821, the Act of 1792 was repealed, 
except that the additional burying ground pur- 
chased under the Act was to remain vested in 
the vicar & churchwardens & their successors, for 
ever, for the use of the parish. The church 
trustees were to fix tlio amount of the burial fees, 
which were to be received by fhe churchwardens, 
& when they amounted to £200 were to be paid 
over to the church t/rust<ees, who were to apply 
them to certain defined charitable pui^oses. 
Afterwards, by an Order in Council, the additional 
burial ground was closed for the purposes of burial, 
but the church trustees continued to receive 
burial fees for interments in a new cemetery which 
liad been provided. A railway co. having taken 
part of the additional buiial ground, the church 
trustees petitioned the ct., under Bailway Acts, 
that the purchase-money might be invested to 
their account & the dividends paid to them ; — 
Held : the ct. had no jurisdiction under Kail way 
Acts to make the order as prayed. 

Upon a second petition being presented by the 
A.-G. for a scheme : — Held : upon the two peti- 
tions, the ct. had jurisdiction, & petitioners’ rights 
were not extinguished, but only suspended, & they 
were entitled to the order as prayed . — Re St. 
Pancras BuRiAii Ground (1866), L. R. 3 Eq. 
173 ; 36 L. J. Ch. 62 ; 15 W. B. 150. 

Annotations : — Consd. Ex p. Liverpool (1870), L. R. 11 Kq. 

3 5. FoUd. Ex p, St. Martin *e, Birmingham (1870), 
L. R. 11 Kq. 23. Distd. Wefltminfter Corpn. v. St. George, 
Hanover Sqmiro (1909), 78 L. J. Ch. 581. Befd. Campbell 
r. Liverpool Corpn. (1870), L. H. 9 Eq. 579 ; St. Martin 
Orgars (1890), Trist. 145. 

281 . Persons entitled to burial fees.] 

— Where a portion of a burial ground was taken 
up for a certain improvement : — Held : the 
income of the money produced by the sale of the 
land should be paid to the persons who would 
have been entitled to the burial fees, if it had been 
used for the purpose for which it was dedicated. — 
Ex p . St. Andrew’s, IIolborn (Rector) (1860), 
cited in 40 L. J. Ch. at p. 68. 

Annotation : — Folld. Exp, Livcnmol (1870), L. R. 11 Eq. 15. 

282. Rights of cierk & sexton.] 

— ^A burial ground provided by Act of Parlia- 
ment, but of which the rector was the freeholder, 
was closed by Order in Council. Subsequently a 
portion of the land was taken for public pur- 
poses, & a sum paid into ct. under Lands Clauses 
Consolidation Act, 1845 (c. 18) : — Held : inasmuch 
as fhe freehold was in the rector, & he received 
the burial fees, lie was entitled to receive the 
dividends of the fund in ct. Semble : the parish 
clerk & sexton liad no right to any interest in the 
fund, although they received certain fees for 
burials. — Ex p , Liverpool (Rector) (1870), 
L. R. 11 Eq. 15 ; 40 L. J. Ch. 05 ; 23 L. T. 3.54 ; 
35 J. P. 212 ; 19 W. R. 47. 


Annotations : — Oonsd. Ex, p. 8t. Martin’s, Birmingham (18 « 0), 

L. R. 11 Eq. 23. Distd. WestmioH^r Corpn. r. Geoiwo. 

Hanover Square (1909), 78 L. J* pb. 681. Bt. 

Martin OigaiH (^1890), Trist. 145; Sk Johb tho 

Cardiff v, St. John the Buptiflt, Cardiff, [3898] V. 155. 

283. Additional ground.] — A 

rector who has enjoyed the right to burial fees 
from a burial ground, the freehold of v^hich is 
vested in trustees, is the person entitled under 
Lands Clauses Consolidation Act, 1845, s. 70, to 
the receipt of the rents & profits. 

By a local Act reciting the insufficiency of an 
existing chui*chyard, the rector & churchwardens 
& certain other persons were constituted trustees, 
& empowered to enlarge the existing churchyard 
& to buy land for an additional burial ground, to 
be conveyed to the rector & churchwardens “ for 
the use of the inhabitants of the parish.” In 
1849 a portion of the land purchased under the 
Act was taken by a railway co., & the purchase- 
money paid into ct. under Lands Clauses Con- 
solidation Act, 1845. The burial ground was 
subsequently closed for burials ; — Held : inasmuch 
as the land was intended as an addition to the 
churchyard, the rights of the rector therein were 
the same as his riglits in the old churchyard, so 
far^ as they were not affected by the Act under 
which the land was purcliasod, & he was entitled 
to the dividends on the fund in ct. so long as it 
remained there. — Ex p , St. Martin’s, Birmingham 
(Rector) (1870), L. K. 11 Kq. 23 ; 40 L. J. Ch. 
69 ; 23 L. T. 575 ; 19 W. R. 95. 

Annotations : — Distd. Westminster City Council r. 8t. 

George, Hanover Square (1908), 7 L. G. R. 77'i, Beld. 

St. Martin Orgars (1890), Trist. 145. 


284, Basis of compensation^ — By Metro- 

polis Improvement Act, 1863 (c, 45), the Metro- 
politan Board of Works were, for the purpose of 
making a new street, empowered to take portions 
of the graveyards attached to certain parish 
churches, which had been closed for burials. Plif., 
the rector, claimed compensation under Lands 
Clauses Consolidation Act, 1845, incorporated 
with Metropolis Improvement Act, 1863, in respect 
of the lands so taken, of whicli he was the owner : 
— Held: he was entitled to be compensated »ifor 
the loss which ho suffered, but he was not entitled 
to be compensated upon the principle of treating 
the land as secularised, & as being of greater value 
than they were while in his hands, k, while they 
were appropriated to spiritual puriioses. — Stebbinq 
V , MErmopoLiTAN Board op Works (1870), 
L. R. 6 Q. B. 37 ; 40 L. J. Q. B. 1 ; 23 L. T. 530 ; 
35 J. P. 437 ; 19 W. R. 73. 

Annotations :-"CoiiMii, HI. SU'pheii, Walbrook & Grocers Co. 
r. Sun Fire Office (1883), Trist. 103. Diftd. Morgan 8c 
L. & N, W. Hy., [1896] 2 Q. B. 469. Consd. Ee C. & fc?. L. Ry. 
& St. Mary Woolnolh &; St. Mary VVoolchurch Haw, 
fl903J 2 K. B. 728 ; Corric v. MacDcrmott, 119141 A. C. 
1056. 

See, generally. Compulsory Purc’DASE op Land 
& Compensation. 

285. Whether land reverts to grantor.] — By 

an Act of Will. 3, certain land belonging io the 
parish of L. was set apart* & dedicated to the use 
of a burial ground, & by the sentence of con- 
secration the corpn. renounced all right to the 
land. In 1854 the ground was closed again.st 
burials by an Order in Council. In 1 806 the corjjn. 
being authorised to take a portion of the burial 
ground under a local Act, served upon the rector, 
ordinary, & patron of the parish the usual notice 
to treat, & upon a reference to arbn. a sum of 
money was awarded for compensation. The 
corpn. subsequently refused to pay, upon the 
ground that the fee simple of the land reverted 
to the corpn. upon its being closed against burials, 
& the use for wlaoh it was dedicated having come 
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f 11 * — ^eld : by the Act of Parliament, 

toUowed by the sentence of consecration, the land 
was dedicated for ever to the use of a burial 
ground, ^ there was no reverter of the fee to the 
corpn,, buty, if necessary, the ct. would presume a 
conveyani^ of the legal estate by the corpn* — 
Campbv'^ t?. Liveiipool Corpn. (1870), L. li. 9 
^<1- 21 L. T. 814 ; 18 W. H. 422. 

RaftL Ex p. Llvcri)ool (1870), L. R. 11 Eq. 

286. Reservation of grave spaces — Non-parish- 
toner — Member of parishioner’s family — Faculty.] 

— ^By an Order in Council a churchyard was closed 
eveept as to burials in reserved grave spaces 
allotted to membei’s of the families of parishioners : 
— Held : faculty for the reservation of a space in 
tlie churchy ara for exclusive burial could be 
granted to a living non-parishioner member of the 
family of a parishioner . — Re Sargent (1890), 15 
P. D. 168. 

AnTwtation : — Reid. Do Roinana v. Roberts, [lOOftl P. 332. 

Application to secular purposes — Street improve- 
ment — Faculty .] — See Sect. 8, sub-sect. 2, post, 

287. Unconsecrated portion — Building leases — 

Transfer to borough council — Local Government 
Act, 1899 (c. 14).] — Land bought with ecclesias- 
tical funds was by a private Act ve^sted in the 
i*octor & churchwardens of St. G., for over for a 
burial ground for the inhabitants of the parish. 
The rector A bis successors were to liavo the burial 
fees. Under the direction of the vestr 5 % the 
rector & churchwardens granted building lt*ases 
of the unconsocraied part of tlio land. In 1854 
the burial ground was closed by an Order in Council. 
As the building leases fell in & the buildings were 
pulled down the rector & churchwardens, nuder 
the direction of t.ho vestry, granted fresh leases : 
— Held : (1 ) the land was originally Church pro- 
I)erty & did not cease to be C'hurch property by 
virtue of 1857 Act, s. 24, & on the passing of 
lx)ndon Government Act, 1899, wliich by s. 4 
transferred the powers & duties of vestries to 
borough councils, but by s. 23 excepted any 
powers or duties relating to the aiTairs of the 
Church or any interest of a vestry in any ('liurch 
property, the power & duty to direct the applica- 
tion of the proceeds of the leases did not ptiss to 
the W. corpn. as the borough council, hut remained 
in the vestry under 1857 Act, s. 24 ; (2) the 

question to wliat jjurposes the proceeds of the 
leases ought to be applied could not be deter- 
mined in tliis litigation. — St. Ceorge’s, IIanoveh 
8q[;a.re (Hector Chuk(uiwardens) v, West- 
minster Corpn., [1910! A. V, 225 ; 79 L. J, Ch. 
310 ; 102 L. T. 290 ; 74 J. P. 153 ; 20 T. L. K. 
327 ; stilt rwm, Westminstb:r City Coitnctl v, 
St. George’s, Hanover Square (Hector & 
Churchwardens), 54 Sol. Jo. 325; 8 h, G. H. 
337, H. L. 

Anruitation : Rc Hyde Park Place Charity (1911), 

«0 h, J. Ch. 593. 

H. Ohliijaiion to maintain and repair, 

288. Out of poor rates — Private burial ground.] 

— Held : 1856 Act, s. 18, applied only to a burial 
gi*ouud belonging to a parish, & did not extend 
to a burial ground the property of private persons. 
— V. St. John, Westgate Burial Board 
(1862), 2 B. & S. 703 ; 31 L. J. Q. B. 205 ; 0 
L. T. 604 ; 10 W. R. 600 ; 121 E. R. 1232, Ex. Ch. 
Annotations .*•— PoUd. R. v, Riahop Woamioiitli Burial 


Board (1879), 5 Q. B. D. 67. Refd. Foster r. Dodd (1800), 

7 B. & S. 140. 

289. Churchyard — Duty of churchwardens 

— Distinct townships.] — The churchyard of the 
palish of W. having become insufficient for tho 
purposes of burial, a detached piece of land was 
in 1838 conveyed to the comrs. under Church 
Building Acts as an addition to it. Tho parish of 
W. consisted of the township of W. & five other 
townships, each of these six townships having 
separate overseers & a separate poor rate. Tho 
above piece of land, which was situate in the 
township of W., was used as the burial ground for 
the whole parish until 1854, wlien it was closed by 
Order in Council, & a burial board for the town- 
ship of W. was formed: — Held: (1) under 1856 
Act, s. 18, where a burial ground was closed by 
Order in Council, if it was a churchyard it must 
be kept in ordc^r by the churchwardens, & if a 
cemetery formed by a burial board, then by the 
burial board, & the ground in question, being a 
chiircliyard, was to be kept in order, not by the 
burial board, but by tlie churchwardens ; (2) f-he 
expenses of keeping the ground in order were to 
be repaid to tho churchwardens out of the rate for 
the township of W., being a place having a separate 
poor rate within which the ground was situate, & 
not out of the rates of all the townships composing 
the parish of which it had been, the burial ground. 
— H. V, Bishop Wbarmouth Burial Board 
(1870), 5 Q. B. 1). 67. 0. A. 

Antmiaiion : — Mentd. Rf Nathan (1884), 12 Q. B. D. 401. 

290. *1 — A vestry passed a 

resolution to the ellect that certain disused church- 
yards Sc burial grounds in the parish should be 
maintained & the walls repaired by the churcli- 
wardens, the expenses of tlie maintenance & repair 
incun*ed by them to be paid to them by tho 
vcsl i’y. Subsequently the vestry sanctioned exten- 
sive alterations to the walls of a burial ground, 
tho senior churchwarden, acting upon such sanc- 
tion, obtained tenders for the work & entered into 
contracts, by which he rendered himself liable for 
the costs of the alterations. Before the contracts 
were actually signed or any money paid under 
them by tho churchwarden, he sent to the vestry 
a letter or precept requiring the payment of a sum 
of money within tho amount for which ho, h«ad 
made himself liable under tho contracts : — Held : 
(1) t])o vestry were bound to pay to the church- 
warden tlie amount of expenses for which lie, 
acting under their authority, had rendered himself 
liable, although not actually paid by him ; (2) a 
letter or precept written by the churchwarden, & 
stating the sum required, was a sufficient certificate 
witliin 1855 Act, s. 18.-~H. v, Sr. Mary, Islington 
Vestry (1890), 25 Q. B. 11. 523 ; 59 L. J. Q. B. 
462 ; 63 L. T. 226 ; 54. J. P. 807 ; 39 W. H. 10 j 
6 T. L. H. 119, 11. C, 


Sect. 2.— BUILDING UPON DISUSED BURIAL 

GROUNDS. 

Sub-sect. 1. — What is a disused Burial Ground. 

291. Unconsecrated land— No Interments.]— 
A cemetery co., having acquired a piece of l^nfi 
for a cemetery, enclosed it with a wall, built a 
chapel upon it, used it to some extent for burial, 
but tho land was not consecrated. Subsequently 


PART XI. SECT, i, SUB-SECT. 2.— A. 

a. Rights of relatives — Family 
burying around ,^ — ^Persons havinfi: an 
Interest in ground set apart Sc fomierly 
nsod A8 a fatnlly burying ground, in 
which bodies of relatives were interred, 


may maintain an action to restrain 
injury to, or interference witli graves 
or monuments over tlicm & have a 
right of way thereto. — M.w v. 

(1900), 10 O. L. U. 086 ; 0 O. W. R. 
402. —CAN. 


b. Application for secular pur- 
poscs — Memorial— 'Jjcave of court,] 
Jle CoNSiRTORY Dutch Ukfobm^ 
cmmcij, Cavf. Town (1897), 14 S. C. 


C. T. H. 


S. AF. 
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Sect 2. — Building upon disused burial grounds: 

St^-s^U. 1, 2, 3 4.] 

the CO., having ceased to use the land for burial, 
walled oiT a portion in which no inteimont had 
ever taken place, & sold it. The co. had power 
to let or sell any part of the land : — Held : the 
sold land formed part of a disused burial ground 
within 1884 Act, as interpreted by Open Spaces 
Act, 1887 (c. 32), & was*subjoct to the prohibition 
against building imposed by 1884 Act. — Re 
PoNSPORD & Newport District School Boaiid, 
[1894] 1 Ch. 454 ; 63 L. J. Ch. 278; 42 W. K. 
358 ; 10 T. L. P. 207 ; 38 Sol. Jo. 199 ; 7 B. 
622 ; sub nom. Ponspord v. Newport District 
School Board, 70 L. T. 502, 0. A. 

Annotations : — Reid. Rc Kcol. Coinrs. & New City of London 

Brewery Co.'s Contract, [1895] 1 Oh. 702 ; A.*G. v. London 
^ Paroohial Charities Trustees (1806), 74 L. T. 184 ; Re 

Bosworth & Qravcpond Corpn., 11905] 1 K. B. 403. 

292. Land illegally set apart — Contravention of 
Order in Council.] — Where a piece of land was 
set apart for the purposes of interment, & part of 
it was used for those purposes, in contravention of 
an Order in Council made under 1853 Act, s. 1 : — 
Held : the definition of a ** burial ground ” in 
Open Spaces Act, 1887, s. 4, wliich was by that 
Act rendered applicable to 1884 Act, included land 
which had been “ set apart for the purposes of 
interment,” even though it was so set apart in 
contravention of the Order in Council, &; could 
never have been lawfully used for the purposes 
of interment, & s. 3 of the last-mentioned Act 
prohibited the use of any part of the land so set 
apart for building purposes . — Be Bosworth & 
Gravesend Corpn., [1905] 2 K. B. 426 ; 74 
L. J. K. B. 810 ; 93 L. T. 220 ; 69 J. P. 337 ; 
64 W, R. 39 ; 21 T. L. R. 608 ; 3 L. G. R. 849, 0. A. 

293. Site of disused church — Intramural Inter- 
ments.] — The power to build on the site of a 
metropolitan church sold under a scheme made in 
pursuance of Union of Benefices Act, 1860 (c. 142), 
is not interfered witli by Union of Benefices 
Amendment Act, 1871 (c. 90), 

The site of a churcli where intramural burial has 
taken place has not been ” set apart for the 
purposes of interment,” &, when so sold, is not 
witliin the prohibition against building in 1884 
Act, as affected by Open Spaces Act, 1887 (c. 32), 
^ Metropolitan Open Spaces Act, 1881 (c. 34). 

1884 Act, s. 5, applies to disi^ositions made after 
the Act. — lie Ecclesiastical (^omrs. ^ New 
City op London Brewery Co.’s Contract, 
[1895] 1 Vh. 702 ; 64 L. .7. Ch. 046 ; 72 L. T. 481 ; 
43 W. R. 457 ; 11 T. I.. R. 296 ; 13 R. 409. 

Annotation : — Consd. A. -CL ir, Loiidou Parochial Cliaritics 

Trustees, [189(i] 1 Ch. 541. 

294. Formerly portion of site of church — Part of 
churchyard.] — The rector & churchwardens of a 
church in the city of l^ondon petitioned for a 
hiculty to sanction a bank extending certain 
premises over a churchyard by moans of a bay 
window. The grant of a faculty was opposed, 
on the ground that the part of the churchyai'd to 
be covered by the extension was a disused burial 
ground, closed by an Order in Council, that, by 
1884 Act, s. 3, it was not lawful to erect any 
buildings thereon except for the enlargement of 
the church ; — Held : on the balance of the evidence 
the part of the churchyard over which it was 
desii*ed to build formed a portion of the western 
end of the church destroyed at the time of the 
Great Fii*e, which stood east & west, & it had 
never been set apai4i or used for burials, & tills , 
site, now part of a churchyard, was not a burial 
ground, & the faculty should issue. — Sr. Edmund, I 
King & Martyr, Ixindon (Rector & Ciiurch- j 


WARDENS) V . London County Council (1905), 09 
J. P. Jo. 352. 


Sub-sect. 2. — Sale or Disposition under 
Statutory Authority. 

295. What amounts to — ^Land transitTred by 
private Act — Subsequent sale.] — ^By a private 
Act of Parliament passed in 1883, church lands 
were conveyed from the wardens of the church 
to trustees thereby constituted, & power was given 
to the trustees to sell or grant building leases. 
The trustees sold by auction a disused burial 
ground, part of these lands, describing it as ** build- 
ing land.” The purchasers objecting to complete 
on the ground that 1884 Act forbade building on 
the land, the trustees took out a summons ^to 
enforce completion of the purchase, & contended 
that the private Act of 1883 constituted a sale or 
disposition under the authority of an Act of 
Parliament so as to bring this land within the 
exception in 1884 Act, s. 6 : — Held : the Act of 1883 
did not constitute a sale or disposition under the 
authority of an Act of l^arliament, & the trustees 
had no power to sell the land as building land. — Be 
St. Saviour’s Rectory Trustees & Oyler 
(1886), 31 Ch. D. 412; 55 L. J. Ch. 269; 54 
L. T. 9 ; 60 J. P. 325 ; 34 W. R. 224 ; 2 T. I.. R. 
239. 

Annotaiitms Distd. Re Eccl. Comrs. & New City of London 

Brewery Co.'s Contract, [1895] 1 Ch. 702. Consd. A.-G. 

V. London Parochial Charities Trustees, [1890] 1 Ch. 541. 

296. Sale authorised by Charity Commis- 

sioners.] — ^A sale of a disused chapel & burial 
ground, altliough authorised by the Board of 
Charity Comrs. under Charitable Trusts Act, 
1853 (c. 137), s. 24, is not a sale under the authority 
of an Act of l^ariiament within 1884 Act, s. 6, & 
the burial ground cannot by virtue of that 
authority be sold free from restrictions as to 
building, — Be Howard Street Congregational 
Chapel, Sheffield, [1913] 2 Ch. 690 ; 83 L. J. Cli. 
99 ; 109 L. T. 706 ; 30 T.L. K. 16 ; 68 Sol. Jo. 68. 

297. Sale after passing of 1884 Act — Site of 
disused church.] — Re Ecclesiastical Combs 
New ChTY of London Brewery Co.’s Contract, 
No, 293, ante, 

298. Surplus land.] — Tn 1885 land 

forming part of a disused burial ground, building 
upon which, except for the purpose of enlarging 
places of worn) lip, was prohibited by 1884 Act, 
8. 3, was acquired by the Comrs. of Sewers for the 
city of liondon under the power of a local Act for 
the purpose of street improvements. A portion of 
the land so acquired was afterwards resold by 
the comrs, as surplus land to the defts., a body of 
charity trustees who, with the consent of the 
(Jiarity Comrs., let it for general building pur- 
poses. In an action for an injunction to restrain 
defts. from building upon the land: — Held: (1) 
it had been ” sold under the authority of an Act 
of Parliament ” within 1884 Act, s. 5, & was 
excepted from the operation of that Act ; (2) s. 6 
applied to a sale or disposition made after the 
commencement of the Act. — ^A.-G. v. London 
Parochial Charities Trustees, [1896] 1 Cli. 
541 ; 65 L. J. Ch. 242 ; 74 L. T. 184 ; 44 W. R. 
395; 12 T. h, R. 168. 

AnnotniXon : — Gonsd. Re Howard St. CongrcgHtlonal Chapel, 

Hhemeld, [lOiaj 2 Ch. 690. 


Sub-sect. 3. —What is a ” BunJHNa.** 

299, Wall for covered way.] — A faculty for 
the erection on a disused bunal ground of a 
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churchyard widh one Bide of which would be so 
built as to form an arcade or covered way for the 
protection from the weather of frescoes proposed 
to be painted on the panels of that side of the 
wall which ^would be inside the churcliyard, was 
granted, Uile ordinary being of opinion that the 
wall or sl^cture in question was not a “ building ** 
prohibjjiil to be erected on a disused burial gi*ound 
Act, & Open Spaces Act, 1887 (c. 32). — 
3LPH, ALDBBSGATB WITHOUT (ViCAR) V, 
Botolph, Aldbrsqate Without (Pari- 
■ enroNERS), [1900] P. 69. 

800. Screen to prevent acquisition of right to 
light.]-— A disused churchyard was held & ad- 
ministered by a borough council as an open space 
under Metropolitan Open Spaces Acts, 1877 (c. 36) 
& 1881 (c. 34), & 1884 Act. An adjoining land- 
owner built on his land houses which overlooked 
the churchyard. To prevent these houses from 
acquiring any right of .light, & to administer the 
ground with a view to its enjoyment by the public 
ns an open space, the council proposed to erect a 
screen in the churchyard : — Held : a screen 
erected for such a purpose would not be a build- 
ing ” prohibited by the Acts, A; the council in 
electing it would be rightly administering the 
Acts. — Paddington Corpn. v. A.-G., [1906] A. C. 
1 ; 75 L. J. Oh. 4 ; 93 L. T. 673 ; 70 J. P. 41 ; 
54 W. B. 317 ; 22 T. L. B. 55 ; 60 Sol. Jo. 41 ; 
4 L. G. R. 19, H. L. ; revsg, S. 0. sub nom. Boyce 
V. Paddington Borough Council, [1903] 2 
Oh. 556, 0. A. ; restg. S. C. endt nom. Boyce v. 
Paddington Borough Council, [1903] 1 Oh. 109. 

Annot^ion : — Mentd. Heath *8 Gurage v. Hodgoa (1015), 14 

L. O. It. 195, 


SuB-SKCT, 4 . — Permission by Faculty. 

301. School — Consecrated ground — ^No Inter- 
ments.] — A faculty may be granted for the erec- 
tion of a school-house on a portion of consecrated 
ground in which no interments have taken place, 
A in which burials have been prohibited by an 
Order in Council issued under the authority of 
1852 Act, s. 2. — Russell v. St. Botolph, Bishops- 
QSfTE (Parishioners) (1859), 5 Jur. N. S. 300. 

302. ^ The Ecclesiastical Cis. 

have jurisdiction in their discretion to grant 
faculties authorising tlie erection on consecrated 
ground of the buildings of public oleinentary schools 
not provided by the local education autiiority in 
cases where it is proved that in the buildings so to 
bo erected religious instruction will be given 
according to the princix)les of the Church of England 
A tliat interments have never taken place in the 
ground upon which it is proposed that the school 
buildings shall be erected. — Corke v. Raingeh A 
Higgs, [1912] P. 69 ; 28 T. L. R. 130. 

Annoiutitm : Sutton v. Bowtlon [1913] 1 Ch. 518. 

803. Parish churchyard.] — In special 

circumstances a faculty may be granted for the 
erection of a school on a portion of a parish church- 
yard closed for buiials by Order in Council . — He 
Bettison (1874), L. R. 4 A. A E. 294. 

lie PluTaBt<?ad Burial Ground, [1895] 

1^* 225. FoUd. Corke v. Haiuffcr & Higgs, 11912] P. (]9. 

Rwd. St. Andrews, Hove r. AlawTi, [1895] 1’. 228, n. ; 

Nickolaa, Loiooster v. Laugton, [1899J P. 19; lie 

Bideford. p. lUdeford. [19001 P. 314. Mentd. Keot v. 

Smith (1875), L. H. 4 A. & E. 898. 

804, A parish hall — Mission services.] — 

Held : the ordinary had, without infringing 1884 
Act, s. 3, jurisdiction to authorise by faculty the 
rebuilding A extension by way of enlargement of 
schools A a ]^arish hall erected on a disused burial 
ground within the Act, A which were used for 
mission services for adults A children, A which it 


was intended to use when rebuilt for the same 
purposes supplemental to the services in the parish 
church, ' A to meet the growing wants of the 
parish. — iSt. James the Less, Bethnal Green 
(Vicar) v, St. James hie Less. Bethnal Green 
(Parieiiioners), [1899J P. 55. 

805. Enlargement — Faculty refused ,] — He 

St. Sepulchre, Holborn Viaduci' (1903), 19 
T. L. R. 723. 

See, Jurther, Ecclesiastical Law. 

806. Workhouse chapel A buildings — ^Erection 
before application — Prohibition.] — J he guardians 
of the poor of a parish, being owners in fee of 
land on part of which a parish workhouse had boon 
erected, A another part of which had been con- 
secrated as a burial ground, prayed a faculty in 
the consistory ct. to authorise the erection of a 
chapel for the inmates of the workhouse A other 
buildings connected with the workhouse on a 
part of the consecrated ground in which no bodies 
had been buried. The guardians had erected the 
buildings in ignorance that the ground had once 
been consecrated for burial. No sentence had 
been pronounced by the consistory ct., A B., a 
stranger to the parish A having no interest in the 
matter, obtained a rule for a prohibition to prohibit 
proceedings in the suit : — Held : the rule should be 
discharged because (1) although a faculty ought 
not to be granted to apply consecrated ground 
to secular purposes, yet a distinction might be 
made as to the chapel being an ecclesiastical 
purpose, A it was not to be presumed that the 
inferior ct. would exceed its jurisdiction, A grant 
the faculty for both the purposes prayed ; (2) in 
the exercise of its discretion, the ct. would not 
interfere at the instance of a stranger. — B. v, 
Twtss (1869), L. R. 4 Q. B. 407 ; 10 B. A S. 298 ; 
38 L. J. Q. B. 228 ; 20 L. T. 522 ; 33 J. P. 616 ; 
17 W. R. 765. 

Annotations: — CSoxusd. Pc Plurnatcad Burial Ground, [1895] 
P. 225 ; St. Nicholas, Leicester v, Lan^ton, [1899] P. 19 ; 
Pe Bidoford, Ex p. Bideford, [1900] P. 314 ; Sutton r. 
Bowden, [1913] 1 Ch. 518. Refd, Pe St. Goorge-in-lhe- 
East (1876), 1 P. D. .311 ; Pe St. Nicholas Colo Abbey, 
Pe St. Bonet Pink, Churchyard, [1893] P. 58. Mentd. 
Powko V. Berlngrton, [1914] 2 Ch. 308. 

307. Mortuary — Limitation of user.] — Tlie 
vicar A churchw’^ardens of a parish church peti- 
tioned the ordinary for a grant of a fac^iy, 
authorising them to erect in a part of the parish 
clmrcliyard, closed for burials under Order in 
C’onncil, a mortuary, portions of wliich would bo 
appropriated to a post-mortem room, to rooms 
for holding coroners" inquests, A living rooms for 
the keeper of the mortuary. The grant of the 
faculty was opposed by a non-resident owner of 
freeliold property in tiie immediate vicinity of the 
site of the proposed mortuary, on the ground that 
the proposed appropriation A use of the church- 
yard would be contrary to ecclesiastical law : — 
Held : it being requisite for the health of the 
parish that a mortuary should be provided A the 
churchyai’d being the most suitable site for its 
erection, the ct. had jurisdiction to grant a faculty 
for the erection of a mortuary on a portion of the 
churchyard, with a room to be appixipriated to 
post-mortem examinations, but the ct. ought not 
to sanction the erection of rooms for holding 
coroners* inquests or living rooms as adjunct to a 
mortuary erected in a churchyard. — Hansard v. 
St, Matthew, Bethnal Green (Parishioners) 
(1878), 4 P. D. 46 ; Ti-ist. 74 ; sub nom. He St. 
Matthew’s, Bethnai. Green, 42 ,r. P. 408. 
Annotations : —Oonad. St. Ooorgo's, Hanover Square v. 
Hall (1879), 6 1*. I). 42 ; Pe Plumstead Burial Ground, 
[1895] P. 225. Hetd. Si. Nicholfts, Lcicostor v. J/angtoi), 
[1899] P. 19. Mentd. Batten i?. (b ayc (1889), 41 Ch. D. 
607. 



654 


Bubial and Cremation. 


Sect. 2. — Buildinq upon disused burial grounds: 
Sub-sects, 4 5. Sect. 3 : Sub-sects, 1 <fe 2.] 


308. .] — The rocfcor, churchwardens, 

&. burial board of an urban parish applied for the 
grant of a faculty to authorise the erection of a 
parochial mortuary with a post-mortem room 
attached, in a consecrated burial ground situate 
in a populous part of the parish, & closed for burials 
by Order in Council ; — Held : a faculty should 
issue for the erection of the mortuary, but certain 
conditions to be specified in the facidty should be 
imposed with respect to the manner of using the 
mortuary. — St. George's, Hanover Square, 
Burial Board v. Hall (1879), 6 P. D. 42 ; Trist. 
84. 

Annotations : — Reid. Re Plnrastead Burial Ground, (18951 
P. 225 ; St. Nicholas, Leiceator r. Langton. [1899] P. 19. 


309. Underground chambers — Electric light — 
Term of years — Rental.] — In two cases of faculty 
it appeared that for the purpo.se of lighting two 
districts in the city of London with electric light, 
it was necessary that underground chambers 
should be constructed in two closed churchyards 
in the districts, there being no other places suitable 
for their con.struction, & that it was in the interest 
of the parishioners & pubUo that electric light 
should be introduced m the districts : — Held : 
(1) the ct. had jurisdiction in its discretion to 
decree a faculty in each case authorising the 
construction of such a chamber in tlie churchyard, 
^ the use of same as a transformer chamber for 
the term of twenty-one years, subject to payment 
of a yearly rent to the rector & churchwardens 
of the parish ; (2) the ct. was not precluded by 
certain local Acts relating to the churchyard from 
granting the faculty prayed for. — Re St. Nicholas 
Ogle Abbey, Re St. Bknet Fink, (Jhurciiyard, 
[1893] P. 58. 

Ann^iaiions :—CoXiad, Rc PluraHtead Burial Ground, (189,5] 
P. 225. Reid. St. NicholaH, Lelceattsr v. Langton, [1899] 
* 1 . • X 0 « 


310- Wall for covered way.] — St. Botolph, 
Aldersgate Without (Vicar) v. St. Botolph, 
Aldersgate Without (Parishioners), No. 299, 
ante. 


311. Vestry — Limitation of user.] — The ct. 

is not precluded by 1884 Act, s. 3, from granting 
a faculty for the erection on a disused burial 
ground of a vestry hall abutting on a church with 
doors leading out of it into the church. The ct. 
worded the faculty so as to preclude the hall from 
being used for secular purposes, allowing it to be 
u.sed for ecclesiastical & charitable purposes. — Re 
Holy Trinity, Stepney (1902), 18 T. L, R. 789. 

312. & enlargement of existing vestry.] — 

The rector & churchwardens of a parish united 
with six other parishes in the city of Ix)ndon, & 
the churchwardens of such six parishes petitioned 
the ordinary for a faculty autborising a choir 
vestry for the choir of the parish church of the 
united parishes & an extension of the clergy 
vestry of the same church being built on a disused 
burial ground adjoining the church, &: to which 
1 884 Act applied, the choir vestry & extension of 
ilie clergy vestry to be placed close alongside the 
church & with a door leading into it. The grant of 
the faculty was opposed by the London Cty. 
Council. It appeared in evidence ilrnt the existing 
accommodation for the robing of the choir was 
most inconvenient & unsuitable, & that there was 
no reasonable objection to the proposed extension 
of the clergy vestry, special services attended by 
very many clergy being held in the church, & 
members of the Ix)ndon corpn. when attending 
t.he ordinary services robing in the clergy vestry. 
It furilior appeared that it was desired by the 


rector that the two vestries should be separated 
by a movable wooden partition, so that on occa- 
sions they might on the removal of the partition 
form one long room: — Held: (1) the ct. in its 
discretion would decree a faculiiy to issue for the 
erection of the choir vestry & the exteil^on of the 
clergy vestry, but a movable partition between 
them could not be sanctioned, as the two vestries 
when they formed one room, upwards of 50 feet 
long & 26 feet wide, would give much more 
accommodation than would be necessary for the 
clergy & choir to robe in when in attendance for 
the services of the church ; (2) what was authorised 
by the faculty was an ‘\enlargement of the 
church within 1884 Act, s. 3. — St. Margaret's, 
Lothbury (Rector, etc.) v, London County 
Council, [1909] P. 310 ; 25 T. L. R. 734. 

313. Parish hall with lavatories & kitchen.] — 

Ix)NDON County Council v. Hundas, No. 315, 
post, 

814. Bay window.] — St. Edmund, King & 
Martyr, Ia>ndon (Rector & Churchwardens) 
V. London County Council, No. 294, ante. 

315. Revocation of faculty — Jurisdiction — Ap- 
peal — Infringement of 1884 Act.] — A faculty 
granted by the ordinary after citation & unappealea 
against cannot, in the absence of the consent of all 
the parties interested, be revoked for any c.'uise 
other than fraud. 

In June, 1901, on the application of the vicar 
A cluu'chwardens of a parish church in the diocese 
of London within the metropolis, the ordinary 
sanctioned by faculty the erection on a portion of 
the churchyard of the parish, a disused burial 
ground witliin 1884 Act, in substitution for the 
erection on the same chui*chyard of a parish room 
over two vestries at the south end of the church 
sanctioned by a previous faculty, granted in Sept., 
1900, of a larger hall capable of seating two 
hundred & forty persons, abutting on the church 
on its north side immediately beliind the chancel, 
& communicating with the church by means of a 
door or doors, together with two vestries on the 
east side of the church, &; lavatories & a kitcljen 
on the sides of the ball, the hall to bo used when 
required as a vestry & for Sunday schools &- mission 
.sei'vices & other parocliial purposes. Citations to 
lead these faculties had beem duly served, but no 
appearance had been entered thereto, & the 
decrees in pursuance of wliich they had been 
granted were not appealed against. In Mar., 
1902, the London Cty. Council, the statutory 
authority to enforce 1881 Act within the metropolis, 
instituted a suit in the consistory ct. of Ixjndon, 
&; in their petition prayed that the faculty of 
June, 1901, should be revoked or amended in 
such manner that no authority should bo given 
therein to contravene 1884 Act, s. 3. The vicar 
& churchwardens appeared to defend the suit, & 
pleaded that the ct. had no juris^ciion to rescind 
the faculty, but the sole question relied on & 
ai’gued at the hearing was whether the faculty 
sought to be revoked contravened the Act. Peti- 
tioners did not ask for the revocation of the faculty 
on the ground of fraud, & gave no evidence either 
of fraud or of the ct. liaving been^ deceived by 
reaps, or third parties. The consistory ct. of 
London refused to revoke the faculty as prayed, 
holding that the faculty had been properly granted, 
as the buildings the erection of which haid been 
sanctioned by it were buildings erected for the 
purpose of erdargirig the church within the excep- 
tion contained in s. 3 : — Held : (1) the refusal of 
the consistory ct. to revoke the faculty was xight, 
as where in a faculty suit a citation has been duly 
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served no ecclesiastical ct. has jurisdiction in the 
aosenoe of consent to revoke a faculty obtained in 
/o without fraud & unappcaled against; 

(2 ) the appeal must be dismissed without costs, as 
the point ^pin which resps. succeeded as tiO the 
irrevocabUity of the facility, though raised on the 
, had not been relied on or argued in the 
Senible : the faculty sought to be 
authorised an infringement of 188d Act, 
far as it sanctioned the erection of the parish 
Hall &> the lavatories & kitchen connected with it, 
& was to that extent a nullity, & s. 3 did not 
extend to render lawful the erecting of buildings 
which, though under the same roof as the church 
& in physical communication with it, were intended 
to bo used for ecclesiastical purposes for which the 
church would not be used in ordinary course, & 
so far as s. 3 related to churches it only permitted 
buildings to be erected which were in physical 
communication with the church & enlarged it for 
the main & primary purpose of religious worship. 
— Tx)ni>on County Council v. Dundas, [1904] 
P. 1 ; 19 T. L. H. 670. 

An-fiotations PoUd. Re flroauonor Ohapol, South Audley 
Street (1913). 29 T. \j. li. 411. Refd. lie St. Sepulchre, 
Holboru Viaduct (1903), 19 T. L. R. 723 ; St. Margaret, 
Lothbury v. L. O. C., 11909] 1*. 310. 


Sun-SECT. n. — E ffect op Illeoaltty. 

316. Prevention — By injunction — Bandstand.] 

^ — ^Motion by the A.-Cf. a vicar for an interim 
injunction to restrain defts., the vestry of the 
parish, from building or erecting on any part of 
certain disused buriaJ grounds any strand, building, 
or other erection, to be used for the purposes of a 
bandstand, or any .similar purpose : — Held : the 
vestry in building a bandstand on the burial 
grounds, were acting tiUra vlrcn, & injunction 
granted. — A.-C. f. St. Pancjias Vestry (1893), 
(i9 L, T. 627 ; 58 J . P. 22. 

317. Removal — After conviction — Warehouse & 
offlees.] — Defts. began to erect a warehou.se A. 
odices on a disused burial ground, & for the 
ptirpo,se of draining same dug a trench, thereby 
lUsturbing & rt*moving human remains : — Held : 
they were guilty of an odence under 1884 Act, s. 3, 
At should be bound over in recognisances of 1*500 
each to pull down the buildings restore the 
ground in six months. — P. Kenyon (1901), 65 
.r. P. 730. 

SeCj also. No. 355, post. 

Specific performance — Building contract.] — See 

Building Contracts, Engineers & Architects, 
p. 404, No. 289, ante. 

31g. Contract for sale.] — A. agreed to 

Bell to B. a chapol &; adjoining ground in which 
human remains were interred. Both A. & B. 
knew of the interments Ac also that B. intend(id 
to use the lands for building. After the contract 
was entered into, before completion, 1884 Act 
was passed. It was admitted that the land sold 
was a disused burial ground within the Act : — 
Held : B. was bound to complete his contract. — 
Bolesworth V. Davis (1886), 3 Ij. K. 214. 


Sect. 3.>-~UnUSAT10N OF BURIAL GROUNDS. 

Sub-sect. 1. — Open Spaces. 

See, generally. Open Spaces & B-kcreation 
Grounds. 

319. By faculty — ^Footpaths & access.] — On 

an application for a faculty to sanction the 
appropriation of a poHion of a churcliyard, which 


had been closed for burials under an Order in 
Council, for the purpose of a public garden, the 
ct. authorised the construction of footpaths in 
such portion of the churchyard for the convenience 
of the parishioners t4io erection of gates to give 
them access to it. — lie St. George-in-tiie-Eaft 
(1876), 1 P. D. 311 ; Trist. 38. 

Annotations : — Refd. 8t. ,Tohn the Baptist. Cardiff r. Ht. 

John the Baptist, Cardiff, [1898] P. 155; St. Nicholas, 

Leicester v. Langton, 11899] P. 19. 

320. Removal of tombstones — Sufllciency 

of notice.] — Re St. GEORCiE-THE-MAUTYR, Queen 
Square (1888), 4 T. L. K. 703. 

821. Proprietory rights — Jurisdiction 

of ordinary.] — Re Camden Town Burial Ground 
(1889), 5 T. L. R. 311. 

322. Destruction of vault — When dilapi- 

dated.] — ^Where a faculty had been decreed to 
issue allowing a churchyard, closed for burials Sc 
containing two priv’^ate vaults, one in ri'pair & Die 
other out of repair, to be laid out as a public 
garden, subject to future order as to how such 
vaults were to bo dealt with. Die ct. made an 
order that there should be no interference with the 
vault in repair, but that the vault out of repair 
should bo levelled with <;he ground & filled up. 
Rule of the ct. in such cases.— St. Botolpji 
without Aldgate (Vicar Sc (Churchwardens) 
V. St. Botolph without Aldgate (Parishioners), 
[1892] P. 173 ; 38 Sol. Jo. 682 ; 8 R. 619. 

323. Conveyance by rector of legal estate 

not necessary — Although entitled to do so under 
Open Spaces (Metropolis) Act, 1881 (c. 32) — Protec- 
tion of particular tomb ordered.] — Re Mount 
Street, Hanover Square, Burial Ground 
(1888), 4 T. D. R. 061 ; snh nom. St. George’s, 
Hanover Square (Vestry & Oihjrcjt wardens) 
V. St. George’s, Hanover SquAUK (Pautsiiioners), 
Trist. 270. 

See, also, Nos. 331, 333, post. 


Sub-sect. 2. — Street Improvements. 

324. By faculty — Removal of bodies.]— The 

vicar Sc churchwardens of a parish church in Die 
city of London applied to the ct. to sanction an 
agreement between the vicar & the (?omrs. of 
Sewers of the city of London to appropriate a 
portion of the parish churchyard closed for burials, 
for the widening of an adjoining street. At the 
hearing of the application it was proved that the 
proposed widening would bo of great coiivcnuiuce 
to the congregation of the church, Sc to Die publii*. 
generally : — Held : the ct. had jurisdiction to 
authorise by faculty tlie appropriation of the 
portion of the churchyard required for the in*o- 
posod widening of the street, so long as it should 
be used for the purpose, Sc the removal to a vault 
to be constructed in the churchyard of all human 
remains disturbed in carrying out Die works 
authorised by tlio faculty. 

There being no room in the churchyard for the 
vault directed to bo constructed as above men- 
tioned, the ct. ordered the remains disturbed to 
be placed in the crypts of the church. The 
Comrs. of Sewers Sc the vicar Sc churchwardens 
subsequently petitioned the ct. to authorise the 
remains placed in the crypts under the order of 
the ct., as well as certain other remains found in 
one of the crypts to be removed to the city of 
Jjondon cemetery at I. in Essex, Sc it appeared 
that such removal was expedient on sanitary 
grounds : — Held : the ct. had jurisdiction to 
authorise the remains to be removed as prayed, Sc 
to be rointerrod in the consecrated portion of the I 
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Sect. 3 , — Utilisation of burial grounds: Sub-sscts. 

2 ^ 3J 

cemetery. — St.Botolph without Aldgate (Vicar. 

One op the Church wardens) v. 8t. Botolph 
without Aldgate (Parishioners), Sewers 
Combs, op City op Ix)Ndon, & St. Botolph 
WITHOUT Aldgate (Vicar & Parishioners) v. 
St. Botolph without Aldgate (Parishioners), 
[1892] P. 161 ; subsequent proceedings^ [1892] P. 
1T3* 

N.P. Re Plumstead Burial Ground, 

P. 225, Refd. St. Helen’s, BlBbopsgate with St. Mary 

Ontwioh r. Parishioners of Same. 11892] P. 259 ; St. 

^drew*s, Hove v. Mawn, 11896) P. 228, n. ; St. Nicholas, 

Lelcwter v, Lonirton. 11890) P. 10 ; Re Bldeford, Ex p. 

Bideford, 11900) P. 814. 

825. ,] — The vicar & churchwardens 

of a church & local comrs. petitioned the ordinary 
to decree a faculty for the widening of a road 
abutting on the churchyard, on the ground that 
the road had become one of the principal thorough- 
fares & the proposed alteration was essential to 
the safety of the public passing along the road as 
well as for the parishioners going to & from the 
parish church. The churchyard had been closed 
for burials by an Order in C/Ouncil except as 
regarded members of certain families buried 
there i — Held : (1) an ecclesiastical authority had 
a discretionary power to make such an order ; 
(2) in the circumstances the faculty should be 
granted subject to the provision that the remains 
to be removed should be reinterred in vacant 
parts of the chiu*chyard, or, if the families interested 
preferred it, in the parish cemetery, the families 
interested to be at libeiiy to superintend the 
removal of the remains & to select the sito of their 
reintennent, & to have the same right of inter- 
ment in the new graves as was reserved to them 
by the Order in Council. — St Andrew’s, Hove 
(Vicar & C'hurch wardens) & Hove Comrb. v. 
Mawn & Kowe (1894), [1895] P. 228, n. 

Annotations : — ^ Refd. Ht. Nicholas, Leicester r. Langton, 

[1899) P. 19 ; Re Bideford, Ex p. Bldeford, (1900) P. 314. 

326. Grant to individuals.] — Where 

it appeared that the widening of a public highway 
abutting on a churchyard of a parish church would 
be a benefit both to the congregation attending 
the churcli & to the public in general, & that in 
the opinion of the highway authority, a mimicipal 
corpn., it was practically necessary that the 
widening should be effected by including therein a 
strip of the churcliyard closed for burials by Order 
in Council, a faculty was granted to the incumbent 
& churchwardens of the church authorising the 
removal of human remains interred in the portion 
of the churchyard required for the widening & 
the setting back of the churcliyard fence so as to 
throw such portion of the churchyard into the 
highway, on the ordinary being satisfied that an 
adequate consideration would bo paid by the 
corpn. in return for the rights sanctioned. The 
corpn. had joined in petitioning for the faculty, 
but was omitted fi’om the grant, the ordinary 
being of opinion that it was preferable that the 
grant should be made to individuals. — St. Nicho- 
las, Leicester (Vicar) v, Langton, [1899] P, 19. 
Annotation: — Refd. Re Bldeford, Ex p. Bldeford, (1900) 

r. 314. 

327. Subject to interest of parties.]- 

Re 8t. Mary-le-Strand Churchyard (1901), 
Times, March 5th. 

328. Proviso for reversion on non- 

user usually inserted.] — Re Hampstead Addi- 
tional Burial Ground (1908), Times, May 21st. 

aS’cc, also, No. 334, post 

329. Jurisdiction.] — ^The vicar & church- 

wardens of a pari.sh church in the diocese of K. 


petitioned the ordinary to decree a faculty to 
authorise a strip of consecrated ground, added to 
the churchyard imder 1852 Act, but in which 
burials were prohibited by a Secretaiy of State’s 
order, being taken therefrom & made part of an 
a^oining public highway for the purpose of 
widening same. In their petition they alleged 
(inter alia) that no interments had ever been made 
within the portion of the churchyard proposed to 
be dealt with by the faculty, that inconvenient*? 
was cau^d to persons attending the chiurch tsom 
there being no pathway on the side of the highway 
adjacent to the churchyard, & that the proposed 
widening would enable such a pathway to be 
made, would greatly conduce to the convenience 
of those attendii^ the church as well as of the 
general public. The citation to lead the faculty 
was by order moved for in ct. On the hearing of 
the motion the Chancellor of the diocese, being of 
opinion that by grating the faculty prayed for 
he would be authori.sing the appropriation of con- 
secrated ground to secular uses, thus entertaining 
a cause beyond the jurisdiction of the ct., refused 
the motion. — Re Plumstead Burial Ground, 
[1895] P. 225. 

Annotations: — CoDSd. Rt. Nlcbolas, Leicester r. Langton, 
[1899) P. 19. R^d. Re Bldeford, Ex p. Bldeford, [1900) 
P. 314. 

330. Appeal — Payment for land.]- 

The ordinary has jurisdiction to grant a faculty 
authorising a portion of a consecrated cemetery or 
churchyard, closed for burials by Order in Council, 
to be used for widening a public street. Any 
faculty granted for this purpose should contain 
exact particulars of the measurements of the 

E ortion of the cemetery or churchyard proposed to 
e used for the widening. 

The rector & churchwardens of a parish church 
in the diocese of K., &; the corpn. of a borough in 
which a consecrated cemetery forming an addition 
to the parish churchyard was situate, petitioned 
the ordmary for a faculty to authorise a strip of 
the cemetery being used for widening an adjoining 
public street, & the boundary wall of the cemetery 
being set back, so as to form a boundary w^^ll 
between the remaining portion of the cemetery & 
the widened street. It appeared that the street 
proposed to bo widened was only 16 ft. wide, & 
too narrow for the traffic along it, & that the 
proposed widening would be not only for the 
general convenience & safety of the public, but 
particularly of the rector & his parishioners, to the 
former of whom & the churchwardens moreover, 
by way of consideration, a sum of money was 
intended to be paid by the corpn. It also appeared 
that the strip of the cemetery proposed to be 
thrown into the street had been closed for inter- 
ments under an Order in Council, & that the 
proposed alteration of the width of the street had 
been unanimously approved by the parish vestry. 
The Chancellor of the diocese refused to issue 
citation, being of opinion that ho had no jurisdic- 
tion to grant the faculty prayed for. Petitioners 
appealed to the Arches Ct. of Canterbury. The 
Dean of Arches allowed the appeal, retained the 
cause, &, the allegations in tiie petition having 
been verified by affidavit, decreed a faoulty to 
issue in accordance with the prayer of petitioners. 
— Re Btdeford Parish, Rx p. Bideford (Rector, 
ETC.), [1900] P. 314 ; 64 J. P. 743 ; 16 T. L, B, 
540 ; 44 Sol. Jo. 699. 

Annotations: — ^Refd. Corke r. Halager & Higgs, [1912] P. 
09 ; Sutton u. Bowden, [1913] 1 cTi. 618 ; Kx p. Uxbridge 
U. I). C. (1914). 30 T. L. H. 448. 

331. Discretion — No Immediate necessity.] 

— The power to grant a faculty for the use of a 
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E art of a disused burial ground for widening a 
ighway is one which must be exercised with 
great discretion & reserve, & where the proposal 
mvolves an extensive disturbance of graves & is 
reasonably obnoxious to many of the relatives of 
the peraoip/ buried there, & where there has been 
no appj^al by the vicar, chiupchwardens, & 
, such use ought not to be sanctioned 
is iroent & immediate necessity. — 
'M. UXBBIDQE tmBAN DISTRICT COUNCIL (1914), 
. L. R. 448. 


832, Grant of user — ^Acquisition of free- 

hold.] — On an application by the rector & church- 
wardens & by the London Cty. Council for a 
ffUjulty authonsing an agreement by which the 
council was to acquire a strip of a disused burial 
ground for widening a road, the ct. declined to 
decide whether the council had statutory authority 
to acquire the freehold of consecrated land, & 
determined to deal with the case in its discretion 
under the usual procedure, which was to grant a 
user of the land . — Ee St. Anne, Limeiiouse 
(1915), 31 T. L. R. 539. 
also, No. 334, post 

338. Land previously vested as open 

tspace.] — private Act of 1898 vested in the 
local authority a closed burial ground in the 
metropolis, to be maintained by them as an open 
space, under & subject to Open Spaces Acts, 
3877 (c. 35)~1890 (c. 15). By Metropolitan Open 
Spaces Act, 1881 (c. 34), s. 5, the estate acquired 
in any old burial ground was to be held in trust 
for the enjoyment of the public as an open space. 
That Act was repealed by Open Spaces Act, 
1900 (c. 25), 8. 10 of which contained similar 
provisions : — Held : there was no power by 
faculty to authorise the local authority to take a 
poition of the ground for widening the highway, 
as such action by the local authority would be a 
breach of the statu t/ory trust . — Ex p. St. Maiiyij3- 
BONE Borough Council (1920), 30 T. L. R. 250. 


SuB-HECT, 3 .— Footbaths. 

Public path — Grant of user — Reversion on 
non-user. J — The use of a small strip of a church- 
yard, wliich had been closed for burials, was 
granted by faculty, so long as it might be required 
for the purpose, for a public footway to be con- 
structed outside the churchyard wall, the ct. 
being satisfied that the reasonable convenience of 
the parishioners attending the church, os well as 
of the public, could not be otherwise provided for. 
If at any future time the ground in question 
wore to cease to be required for this purpose, it 
would revert to the church. 

The ct. has no power to grant the freehold or 
fee of consecrated ground to a local board, or to 
any other person, but only the use of it by faculty. 
— St, Mary Abbots, Kensington (Vicar & 
Churchwardens) v. St. Mary Abbots, Kensing- 
ton (Inhabitants) (1873), Trist. 17. 

AnnotaiianB He Plumstcad Burial Ground, fl89r») 

P. 225. Befd. Si. Audrowfi, Hovo v. Mawn, fl895] P. 
228, n. ; St. Nlobolas, LoioeBter v. Langton, [1899] P. 19. 

See, also, Nos. 328, 332, ante. 

335 , Limitation of user,] — In a faculty 

granted for a fenced-in footpath across a closed 
parish churchyard for the use of the parishioners 
with right of way for the public, a proviso was 
insertedf for the footpath to be closed on one day 
in the year, in order to show that it remained an 
integral portion of the churchyard with certain 


limitations on its use. — St. John the Bapiist, 
Cardiff (Vicar) v. St. John the Bafhst, 
Cardiff (Parishioners), [1898] P. 155. 

836. To public garden.]— S t. Gborge- 

IN-ihe-East, No. 319, ardc. 

337. Private path — Extension of use — Deroga- 
tion of grant.] — In 1891 a faculty issued from the 
registry of the consistory ct. of London authorising 
the rector & churchwardens of a parish in the city 
of London, in conjunction with a co. owning pro- 
mises abutting on the churchyard of the parish, a 
churchyard closed for burials under Order in 
Coimcil, to make a private pathway inclosed on 
the sides by railings, across the churchyard from 
the co.’s premises to a public thoroughfare on the 
opposite side of the churchyard, provided a 
specified rent was paid to the rector & his suc- 
cessors during a term of years. The faculty recited 
an agreement between the rector & churchwardens 
& the CO. whereby the former agreed to concur in 
granting to the co. a right of way over the pathway 
afterwards authorised by the faculty for the term, 
& on payment of the rent there mentioned, all t»h(i 
works to be done at the co.*s costs, & “ such right 
of footway to bo for themselves their tenants & 
any otliers authorised by them in common with the 
rector & churchwardens & any others authorised 
by the rector & churchwardens.” In 1892, after 
the co. had done & paid for the works & whilst the 
term of yoai*s was stiU uncxpii’ed, the rector & 
churchwardens agreed with other o\^ers of pro- 
mises abutting on the churchyard adjacent to the 
co.’s promises to concur in granting to such ownei*s 
a right of footway over the pathway made under 
the faculty of 1891, subject to the rights of the co., 
also over a new footpath to be made over a 
piece of the churchyard to join the footi)ath so 
already made, & petitioned the consistory ct. of 
Ijondon for a faculty to make the new footpath 
& to remove a portion of the above-mentioned 
railings, tlio owiioi’s of the premises desiring the 
right of way over the two footpaths intervening 
in support of the petition. The consistory ct. 
decided (1) the faculty asked for must be refused, 
as the faculty of 1891 had granted to the co. & 
their assigns the enjoyment for a term of years not 
yet expired of the pathway made under that faculty 
to tlio exclusion of the other occupiers of premises 
abutting on the churchyard, & the ordinary ought 
not to sanction by faculty anything being done 
in derogation of the exclusive right so granted ; 
(2) the operation of Ecclesiastical Leasing Acts, 
3842 (c. 108) & 1858 (c. 57), did not extend to 
enable the incumbent of a parish, with the consent of 
the patron of the living & the Ecclesiastical Oomrs., 
to grant leases of or rights over all or any porUon 
of the churchyard of the parish. On appeal to 
the Arches Ot. of Canterbury ; the con- 

struction put on that faculty by the ct. below was 
correct &, the grant or refusal oi the faculty prayed 
being in the discretion of the ordinary, by whom 
that discretion had been properly exercised, the 
appellate ct. ought not to interfere. Observations 
by the Chancellor of the diocese as to the practice 
of the consistory ct. of London on the grant of 
faculties for the formation & use of Private path- 
ways acioss churchyards closed for burials, & os 
to the provisos to be inserted in such faculties. - 
St. Gabriel, Fenchurch Street (Rector, e^.) 
V. City of London Real Property Co,, [1896] 


P 95 

Annotations St. John the BapUst, Cwdifl v. St. 

John the Baptist, Cardiff, (18981 P. 155; St. Nicholas, 
Loioeeter v. Langton, [1899] P. 19. 
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Part XII.— Supervision of Burial Grounds by Government 

Departments. 


338. Order in Council — Disused burial ground — 
Validity — IJabiiity of churchwardens.] — 1867 Act, 
8. 23 applies, & the authority of the Queen in 
Council can bo exercised, only where an existing 
burial ground is under the care of churchwardens, 
or other persons who have the charge of it, for the 
purpose of the burinl of the dead. 

h>om 1679 till 1844, land was held by a corpn., 
from time to time, under long leases as a burial 
ground, & afterwards from year to year, till 1856. 
No burials took place after 1844, & in 1854 an 
Order in Council, under 1852 Act, s. 2, was made 
that burials should be discontinued. In 1867, the 
freeholder demised the ground for ninety-nine 
years to S., who entered & put some rubbish on 
the land ; in 1859, S. demised to pltf. for fifty 
years, & he entered on the land. In the same year, 
an Order in Council was made under 1857 Act, s. 23, 
directed to “ the pemon ha\dng the care of the 
burial ground,” & served on pltf., to do certain 
acts. Pltf. disregarded the order, & thereupon 
the Secretary of State made an order, imder 1859 
Act, s. 1, on the churchwardens of the parish in 
which the ground was situate, to do the acts. 
The churchwardens having entered in pursuance 
of the order : — Held : the sects, did not apply, & 
the orders wore invalid, & the churchwardens 
liable as trespassers. — Foster v, Dood (1867), 
L. B. 3 Q. B. 07 ; 8 B. & S. 842 ; 37 L. J. Q. B. 
28 ; 17 L. T. 614 ; 32 J. P. 20 ; 16 W. K. 155, 
Ex. Ch. 

Annotations : — Consd. Leo t\ Ilawtrcy, flSOHJ J*. fi3. Refd. 

Jacobson p. Panems (1880), 44 J. P. 181 ; A.-G. v. 

I^ndoD Parochial Chariiios Tru£l/oe.*> (1890), 74 L. T. 184. 

Mantd. St. Michael Pasalshuw v. St. Michael Bassishaw, 

118U3J P. 233 ; Uc Talbot, 11901] P. 1. 

339, — Private ground.] — A 

closed private burial ground, which has never been 
consecrated, is not within 1857 Act, s. 23, &; an 
Order in Council directing acts to be done to j)re- 
vent it becoming or continuing dangerous or 
injurious to the public health, is invalid. — Jacob- 
son r. St. Pan'cras Vestry (1880), 44 J. P. 
181. 

Annotation : — Consd. Lee r. Hawtrry, [1898] P. 63. 

340. Faculty in aid of Order — Removal of 

remains from church vaults — Re-interment.] — 

An Order in Council was made under 1857 Act, 

8. 23, whereby it was ordered that the church- 
wardens of the parishes of St. M, & St. A,, in the 
city of London, or such other person or persons 
as might have the care of the vaults under the 
parish church of the parishes, should adopt or 
cause to be atlopted the following measures, viz., 
that all human remains found beneath the floor 
of the parish church should be removed & forth- 
with reburied in N. cemetery or some other con- 
secrated burial grotind in which interments could 
legally take place, the work to be carried out under 
tJie sui>ervision & to the satisfaction of the medical 
officer of health for the city of I^ndon. After 
notice of this Order, the rector & churchwardens 
of the united parishes petitioned the ct. for a 
faculty for the removal of the remains underneath 
the parish church to a consecrated site in N, 
cemetery : — Held : petitioners had taken the 
proper coui^, & it was the duty of the ct. to decree 
a faculty directing the churchwardens to do what 
was required to be done by the Order in (Wncil, 
with provisos iaseiicd for the safeguard of the 


fabric of the church, & for authoiising the families 
of persons buried in the vaults to I'emove tho 
x*emains of their relatives to any consecrated burial 
ground they might select. — St. MARY-AT-BLa.!* 
WITH St. Anbrew Hubbard (Rector, etc.) 
V, St. Mary-at-IIill with St. Andrew 
Hubbard (Paiushioners), [1892] P. 394 ; 66 
J. P. 824. 

Annotation : — Reid. St. Michael BaBBishaw v. Si. Michael 

Bassishaw, [1893] V. 233. 

841. ,] — ^Thc powers for 

preventing vaults or burial places becoming or 
continuing dangerous or injurious to public health 
which Her Ma.ie8ty is empowered to exercise by 
Order in Council under 1 857 Act, s, 23, are not in- 
consistent with (he ct. of the ordinary possessing 
exclusive juiisdiction to authorise the removal 

mnterment of remains buried in consecrated 
burial places or vaults in consecrated ground. 

Where an Or<ler in Council made under the above 
Act directed the churchwardens of a parish church 
to remove remains buried beneath the church to 
some other consecrated burial ground Sc there to 
rebury them, Sc it appeared that such removal was 
advisable on sanitary grounds, the ct., on the 
application of the rector & churchwardens of the 
parish church, decreed a faculty to issue giving 
authority for the I'cmoval & reinterment of the 
remains, but confining the reintennent to a place 
of burial to be specified in sucJi faculty, Sc contain- 
ing provisos as to the mode & manner in which 
the removal Sc reinterment should be carried out, 
Sc for safeguarding the interests of the relatives 
of persons whoso remains were proved to have 
been buried beneath the church. — St. Mkjhael 
Bassishaw (Rector, etc.) v. St. Michaial Bassi- 
HiiAw (Parishtoneus), fl893] P. 233 ; svb nom.. 
Ex y. St. Michael Bassishaw, Basinghall 
Street (Rector), 9 T. L. R. 369. 

Annotation : — Reid. Leo v, Hawtrey, [1808] P. 03. 

342. Necessity for.l — ^The church- 

wardens of a parish church wholly closed for 
burials, wlio, i>urporting to act under an Order in 
(Council under 1857 Act, s. 23, directing the removal 
Sc i*einterment elsewhere of human remains under- 
neath th(3 church, do or cause to be done the acts 
therein directed without obtaining a faculty from 
the ordinary, are guilty of an offence against the 
laws ecclesiastical, in respect of which they may bo 
cited to appear to answer articles to bo adminis- 
tered to them in a criminal suit. 

Ordera in Council issued under 1857 Act, s. 23, 
& served on the churchwardens of a parish chui*ch 
ordered that the churchwardens or the persons 
having care of the vaults under the church should 
adopt or cause to be adopted the following 
measures, viz., that the whole of the human re- 
mains lying beneath the floor of the church should 
be removed, Sc reburied in a specified cemetery 
or in some other legal burial ground. In con- 
sequence of the service of these Orders in Council, 
the churchwardens, without having obtained any 
faculty from the ordinary, pulled down all the 
pews in the church, took up the flooring & monu- 
mental slabs in same, Sc removed cerwn coffins 
Sc himian remains buried thereunder, for the pur- 
pose of rcinterring them elsewhere. Burials in the 
parish had been by law wholly discontinued in 
1853, & .since tliat year no burial was recorded to 
have taken place there i--Held ; (1) the acts of the 
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churehwardens, not Imvin^ been anthorkied by a 
faculty, wore illegal, & the Orders in Council 
rded no justification for what bad been done j 
them, such orders being either wholly vlira \ 
9 or (o be construed as merely directing an i 
application for a faculty to cai*ry out their terms ; 


(2) on the petition of the rector of the parish 
church & the churchwardens, a faculty might 
issue authorising for sanitary reasons the removal 
of the remains & their reinterment in consecrated 
ground. — Lee v. Hawtuey, [1898] P. 03. 

Sce^ now, 1900 Act. 


Part XIII. Burial of Poor Persons. 


343. By poor law authorities — Pauper not 
dying in poor house.]—Ii. r. Stewart, Nos. 10, 
13, ante. 

844. Reimbursement — Administration.] — 

Administration of the effects of a pauper who died 
chargeable to a union, granted to the guardians 
of the union as creditors \mder Poor Law Amend- 
ment Act, 1849 (c. 103), s. 10. — Cleaver i’. 
M’Kenna (1865), 35 L. J. P. & M. 91 : 13 L. T. 
411. 

345. Citation of next-of-kin.] — 

The ct,, upon the application of the guardians of 
the union in which a deceased paujier lunatic had 
made to their nominee a grant of administra- 
tion in respect of the fjersonal estate & effects of 
such pa.ui)or, the guai'dians being creditoi*s for 
burial expenses, & the next-of-kin, if any, &: the 
Queen’s Proctor having failed to appear to citations 
calling upon them respectively to take the grant. — 
In the Goods of Reeves (1890), 55 J. P. 24. 

346 , -- — Nominee .]y-The ct., upon 

the application of the guardians, in whose asylum 
deceased intestate had been, for some time x>i‘ior 


to her death, confined as a lunatic, made a grant 
to their nominee, in respect of the personal estate 
& effects of the deceased . — In the Goods of Lilli- 
CRAP (1891), 55 J. P. 825. 

347 , Whether preferential creditors.] 

— Poor Law Amendment Act, 1849 (c. 103), s. 16, 
constitutes tlio guardians ordinary, & not jii’c- 
ferential, creditors for the amount expended by them 
thereunder, &; the exor. of such a pauperis entitled to 
retain a debt due from the jiauper’s estate to him- 
self before satisfying the claim of the guardians. — 
1/AVER Botham Sons, [1895] 1 Q. B. 59 ; 64 
L. J. Q. B. 110 ; 71 L. T. 570 ; 59 J. P. 454 ; sub 
nom. I..AVER r. Chestehfiijld Union, 43 W. R. 
25 ; 39 Sol. .lo. 11 ; 15 R. 44, D. 0. 

Annotation : — Re!d. he Bonson, Kuarcsborouffh GrUns. r. 

Benson (1918), 87 L. .7. Ch. 022. 

See, generally. Poor IxAW. 

348. Neglect of parent — Loan by poor law 
guardians refused — Liability for nuisance.] — R. 

V. Vann, No. 11, anie. 

Sec, also, Part I., Sect. 1 , sub-sect. 1 ; Sect. 2, 
sub-sect. 3, ante. 


Part XIV. — Burial of Persons found drowned. 


349. Justices’ order — For expenses — Validity.] 

-A justice’s order, made under Burial of Drowned 
I’ersons Act, 1808 (c. 75), s. 6, after stating that 
he had inquired into & ascertained on oath the 
costs <&• expenses, amounting to £1 55,, incurred by 
the ehurchwardeus & overs(^crs by reason of a dead 
bumaii body having been found & brouglit on to 
the shore within their parish, directed the county 
treasurer to i)ay to them £1 55., according to the 
above Act : — Held : the order was bad, because 
it did not show that the expenses in question were 
proper & necessary exjxuises incuiTed in or about 
the execution of the Act, & did not sufficiently 
state facts to show, or from which it could be 
inferix'd, that the justice had jurisdiction to make 
it.— R. V, Kent County Tkeasuher (1889), 22 
Q. B. D. 603 ; 58 L. .T. M. il 71 ; (iO L. T. 42(i ; 53 
P. 279; 37 W. R. 619; 16 (^ox, C. C. 583, 
D. C. 


350. Bodies cast on shore from sea — ^Tldal river 
— ^Liability of county for expenses.] — A steamship 
was sujik by collision in the river Thames, near 
Woolwich, at a place below low watca* mark, & 
a number of persons were drowned. Some of the 
bodies were found ashore within the boimdaries of 
Woolwich, in Kent, & were buried by the overseers. 
The river Thames at Woolwich & at the places 
where Die bodies were found ashore was a navigable 
tidal liver where great ships went: — Held: the 
cty. treasurer could not be made liable for ibo 
expenses incurred by the ovci’sccrs, for the bodies 
were not cast on shore “ from the sea ” within 
Burial of Drowned Persons Act, 1808. — Woolwich 
Overseers r. Robertson (1881), 6 Q. B. D. 654 ; 
50 L. J. M. C. 87 ; 44 L. T. 747 ; 45 J. P. 766 ; 29 
W. R. 892, D. il 

351. Right to Christian burial.] — Cooper v. 
Dodd, No. 117, ante. 


Part XV.— Disinterment. 


Sect. 1.— AUTHORITY. 

362 . Without authority— Illegal— Dissection.]— 

Taking up dead bodies, even though for the pur- 

i )oso of dissection : — Held : an indictable offence. — 
i, r. Lynn (1788), 2 Term Rep. 733 ; 1 Leach, 


353. Motive.] — It is a iiiisdenieaiiour 

at common law ( o remove a cui’iise which has been 
buried in ground belonging to a eongi’egation of 
Protestants dissenting from the Church of England, 
although the act may have been done from motives 
of filial affection religious duty. — R. v. Sharpe 
(1857), Dears. & B. 160 ; 26 L. J. M. 0. 47 ; 28 


497 ; 100 E. R. 394. 

Annotation: — Reid. R. v. Price (1884), 12 Q. B. D. 247. 

- ^ 

353 i. WUhout /ffcfifal— Motive.]— A dvocate, H.M. r. Soutaii (1882), 5 Coupor, m5.~-SCOT. 
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Sect, 1. — AiUhority, Sect,J^,] 

L~T. O. S. 295 ; 21 J. P. 80 ; 3 Jur. N. B, 102 ; 

5 W. R. 318 ; 7 Oox, 0. C. 214, 0. 0. R. 

Annotations : — Coimd. Williams v. Willlania (1882), 20 Ch. D. 

659 ; K. V. Price (1884), 12 Q. B. D. 247. 

354 , Order for replacement — Con- 

tempt.] — In a suit promoted by one parishioner 
against another for having without lawful authority 
caused human bones & portions of the soil to be 
removed from a churchyard to a field belonging to 
deft., the Ot. of Arches decreed that deft, had 
offended against the laws ecclesiastical, Sc issued 
a monition to him to replace in the burial ground, 
before a certain day, the bones & earth so removed. 
Deft, failed to comply with the order, aUeging that 
he was unable to do so by reason that the field, in 
wliich the bones & earth had been placed, was no 
longer in his occupation or possession : — Held : 
liis conduct amounted to contemi^t of ct., &, unless 
he obeyed the monition within six days, & certified 
that ho had done so, the ct. would pi'onounco him 
in contempt. Sc signify the contempt to the Ct. of 
Ch. — ^A di^am t\ CoLTHUiiST (1807), Ji. K. 2 A. & E. 
30; 37 L. J. Eccl. 3; 17 L. T. 220; 31 J. P. 
820. 

AnnotfUif/ns : — Expld. B. r. Tristram (1899), 47 W. "R. 839. 

Rrfd. BattAjn v. Oedyc (1889), 41 Ch. 1). 607 ; 81.. Mlchucl 

Bofisishaw v. 8t. Mlonata Bassishaw, [1893] P. 233. 

355, Disused burial ground.] — Deft. 

was indicted for unlawfully, wilfully, & indecently 
digging open gravels in a burial ground, & taking 

6 removing parts of the bodies of persons buried 
therein, & intei*fering with & offering indignities 
to the remains of the bodies. The evidence showed 
that deft, employed persons to excavate for build- 
ing operations the burial ground attached to a 
Nonconformist place of worship, which had been 
disused as a burial groimd for some time ; Sz the 
jury found that, in the course of the excavations, 
bones that formed parts of human remains, & of 
the same human skeleton, were dug up, but that 
they were not disturbed in an improper Sc indecent 
manner : — Held : deft, was guilty of a misdemean- 
our at common law. — R. v, Jacobson (1880), 14 
Cox, C. C. 622. 

356, .] — R. V, Kenyon, No. 

317, ante. 

Building on disused burial grounds generally, sec 
Part XI., Sect. 2, ante. 

357, Faculty — ^Authority exceeded — Revocation.] 

—In 1854 a local Act of Parliament was obtained 
to enable the granting of building leases of a certain 
portion of the cemetery belonging to the parish of 
A. which had not previously, it was then supposed, 
been used for the xiurposes of interment. Sc which 
was particularly described in the schedule annexed 
to the Act. The trustees, under the powers of the 
Act, contracted for the sale of the ground so 
desciibed in the schedule, but the contractor, on 
making excavations therein, found some coffins Sc 
remains of bodies. In June, 1858, on the repre- 
sentation that these did not exceed twenty in 
number, a licence or faculty issued from the con- 
sistory ct. for the removal of such coffins & remains, 
in order that they might be decently & properly 
interred in the inclosed part of the cemetery. 
Hubsequontly, without any further authority, 
between fom* hundred Sc five hundred more coffins 
were disinterred : — Held : tho vicar & church- 


wardens, to whom the faculty had been directed, 
had exceeded the powers confided to them by the 
ordinary, & they must return the faculty into 
the registry, be admonished to reinter decently all 
tho remains that had been disinterred, Sc to refrain 
from disturbing the remains of tho dead which had 
been interred in any portion of the cemetery. Sc 
they must pay tho costs of the proceedings.-^T. 
pANciiAS Vestry v. St. Martin 's-in-thb-Fields 
(Vicar & Churchwardens) (1800), 6 Jur. N. S. 
510. 

358. Reinterment of relatives — Exclusion 

of vaults in church.] — ^Whero application is made 
to the ct. for a faculty to authorise human remains 
interred in a church or disused churchyard to be 
removed therefrom Sc reinterrod in consecrated 
ground elsewhere, the ct., if it grants the faculty, 
will insert in it provisions authorising members of 
families whoso relatives arc buried in such church 
or churchyard to remove tho remains of their 
relatives to any particular churchyard or conse- 
crated cemetery selected by them for the purpose 
of reinterment. 

In a faculty authorising, on sanitary grounds, 
tho removal of human remains interred in a parish 
chui*ch, provisions were, by tho directions of the 
ct., inserted exempting from tho operation of 
the faculty several ancient family vaults. — 
St. Helen’s, Bishopsgate, with St. Mary 
O uTwicH (Rector, etc.) v. Parishioners op 
Same, [1892] P. 259. 

359, Disused churchyard.] — St. 

Andrew’s, Hove (Vicar Sc Churchwardens) Sc 
Hove Cojirs. v. Mawn & Rowe, No. 325, anfs. 

After Order in Council — Under 1857 Act, 

s. 23.] — See Nos. 340, 341, ante. 

350. Demolition & rebuilding of church — 

Conditions for reinterment.] — Holy Trinity, 
Kingsway (1909), Times^ Aug. 6th. 

361. Licence of Secretary of State.] — Tho 
Superior of St. Edmund’s College, one of the 
Roman Catholic theological colleges in England, 
applied to <<he ct. for a faculty to authorise tho 
removal of the remains of a fonner superior of the 
college from their place of interment in a vault in 
the churchyard of a parish church in the diocese 
of London to a vault imder the chapel of the college 
wherein three of the predecessors of petitioner & 
deceased lay buried. The owner of the vault from 
which it was proposed to remove the remains of 
deceased could not be discovered, but the incum- 
bent of the parish chiu*ch in whom the freehold 
of tiie churchyard was vested Sc the next-of-kin 
of deceased consented to the proposed removal. 
No evidence was given that the vault under tho 
college chapel had ever been consecrated. Tho 
ct. in its discretion granted i»he faculty, but, being 
of opinion that the vault under the college cbapel 
was not a consecrated place of burial wiUim 1867 
Act, 8. 25, directed that the faculty should issue 
upon condition that it was not to be acted ujiou 
until a licence approving the place of reinterment 
had been obtained from a Secretary of State. 

Tho removal of remains from unconsecratod 
places of burial being by the above sect, placed 
under the control of a Secretary of State, tne ot. 
cannot now, as it would have done before tho 
passing of the Act, refuse to exercise whatever 

octiun to rofltore the body to the 
original place of sopnltare : — Field: 
defts. not Itablo for the miscondtict of 
their norvant, the caretaker. — ^McNulty 
V. Niagara Falls Citt (1906), 4 
O. W. II. 443; 5 0. W. R. 63.— 
CAN. 


355 i. 


IHsused burial 


round .} — A purchaser of land in which 
urialB have taken place may not 
amove the bodlee or othonvlae dlKturb 
r doficcrato the ifravea. — Cape Town 
; Dr8TRrc’'f Waterworks Co., Ltd. v. 
iLOKits* Executors (1890), 8 S. C. 9. 
-S. AF. 


d. 


Mistake of cemetery care- 


taker — JAabilitv of owners. ] — Tho care- 
taker of a cemetery took upon him- 
self to disinter a body Sc reintcr it 
in another place. The xnist/ako arose 
through the blundering of purchasers 
of different plots. Defts., the owners 
of the cemetery* took stops before 
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jttvisdicUon it might possess to grant a faculty for 
the removal of remains to imconsecrated ground, 
on account of the objection that the remains when 
removed woiild not be sufficiently protected from 
disturbance* — Be Talbot, [1901] P, 1. 

See, also, Nos. 303-365, 368, post 


Sect. 2.— PURPOSE. 

862. Identifloation — Faculty .] — Faculty to ex- 
hume a corpse, with a view to its identity, decreed. 
— ite Pope (1861), 16 Jur. 614. 

AnnokUion : — Oonsd. B. v. Tristram, [1898] 2 Q. B. 371. 

353. Licence of Secretary of State — 

Consecrated ground.] — Tlie jurisdiction of the 
ordinary over all bodies buried in consecrated 
ground is not affected by 1867 Act, s. 25. 

The ordinary may grant a faculty for the ex- 
humation, for the purpose of identification, of a 
body which has been buried in consecrated gi'ound, 
& the licence of the Secretary of State is not a con- 
dition precedent to the grant, althougli the faculty 
may be inoperative until the licence has been 
obtained. Sernble : a bodj’^ buried in consecrated 
ground carmot be lemoved without the sanction 
of the ordinary. — K. i \ Tristram, [1898] 2 Q. B. 
371 ; 67 L. J. Q. B. 857 ; 79 L. T. 74 ; 46 W. It. 
663 ; 42 Sol. .To. 610, D. ; Huhsequent 2 )Tocecding*i 
(1899), 80 L. T. 414, D. C. 

Annotation : — Befd. Druoo v. Youiiff, [1899] P. 8-1. 

864. - - - liCtters of request.] — 

The OhancelJor of the diocese of liOiidon, in the 
exercise of his judicial discretion, may accept 
letters of request, signed by the President of the 
Probate, Divorce, & Adralty. Div., ie((uesting that 
in aid of the trial of an issue in a probat-c action a 
faculty may he gi'antod authorising the opening of 
a vault in a consecrated burial ground in the 
diocese, & the opening & inspection of a coffin 
there buried, for the purpose of identification, & 
issue a faculty to give effect to such lettcre of 
request. 

During the hearing of an opposed cause of 
faculty instituted for the purpose of obtaining a 
faculty for the opening of a vault in the con- 
secrated portion of a cemetery at H., & the opening 
& inspection of a coffin there buried, the Chancellor, 
with the consent of all parties, adjourned the case 
to enable petitioners to apply to the President 
of the Probate, Divorce, & Adxnlty. Div. to issue 
letters of request to the Chancellor to grant a 
faculty for the above-mentioned purposes in aid 
of justice, & of an issue in a penmng probate 
action in which one of petitionoi's was pltf. On 
the application before the President it appeared 
that the probate action had been brought for the 
revocation of the probate of the will & codicil of 
a testator, a relative of petitioners, alleged to liavo 
been buried in the coffin required to be opened, & 
on primd facie evidence having been given that 
testator h^ been seen alive after the date of the 
^ant of the probate sought to be revoked, tlie 
President ordered letters of i^equest to issue. 
Borne evidence to the same effect had also been 
given in the faculty suit previously to the issue of 
the letters of request, & It had been proved there 
that one of petitioners was registered in the books 
of the cemetery, a cemetery established under a 
private Act of Parliament, as the owner of the 
vault proposed to be opened. The grant of the 
faculty was opposed by the surviving exor. of tes- 


tator & by other parties interested under the will, 
& on their behalf evidence was tendered to the 
Chancellor to show that testator had died before 
the date of the probate, & had been buried in the 
coffin proposed to be opened : — Held : (1) the ct. 
in the exercise of its discretion, would accept the 
letters of request, reject the evidence tendered on 
behalf of the opponents, & decree a faculty to issue 
according to the tenor of the letters of w^quest ; 
(2) 1867 Act, s. 25, did not require that a proviso 
should be inserted in the faculty that the faculty 
was granted subject to the licence of one of Her 
Majesty’s principal Secretaries of State. Senible : 
the faculty might be lawfully acted upon witliout 
any such licence having been obtained, — D uuce 

V. Young, [1899] P. 84. 

335, Jurisdiction of ecclesiastical 

court — Cemetery company.] — ^An ecclesiastical ct. 
has no power, in granting a faculty to disinter a 
body buried in consecrated ground, to cite the 
cemetery co. to whom the ground belongs to appear 
before it for the purpose of making an order against 
such cemetery co. that the body should be dis- 
interred. 

A faculty was granted by an ecclesiastical ct. 
to open a ccjriain vault in consecrated ground A 
to open the lid of a coffin interred therein. In 
order to open the lid of the coffin it would be 
necessary to remove^ another coffin whicli contained 
.a body. Semhle : a licence of a Secretary of 
State, pursuant to 1867 Act, s. 25, was required 
for such removal in addition to the faculty. — K. v. 
’J’liiSTRAM (1899), 80 L. T. 414 ; 03 J. P. 391 ; 17 

W. K. 639 ; 15 T. L. B. 214 ; 43 Sol. Jo. 280, D. C. 

366. Removal to New Zealand — Wish of de- 
ceased — Faculty granted.] — Smith v, Hoberts 
(1877), cited in [1892] P. at p. 392. 

Annoiaiwn : — Consd. Be Pixon, [1892] P. 380. 

367. Removal to another vault — Not consecrated 
— Licence of Secretary of State .] — Rc Talbot, 
No. 361, ante, 

368. Removal to Roman Catholic cemetery — 
From Protestant cemetery — ^Faculty granted subject 
to licence of Secretary of State .] — Be Seward & 
Cabblla (1909), Times, Nov. 27th. 

369. Cremation — Scope of faculty.] — The dead 
body of testator whose will contained no direct ion 
as to the mode or place of his burial, but who hod 
exiJTCSsed a wish that his wife should have* the 
option of disposing of bis remains in one of t wo 
ways, either by burial or cremation, was buried by 
his widow in a mausoleum in the consecrated i:)art 
of a cemetery. Eighteen years afterwards the 
widow applied to the ct. for a faculty for the re- 
moval of the remains from the mausoleum where 
they had been so buried to a crematorium at W. 
for the purpose of being there cremated, the ashes 
resulting from the cremation to be then placed iu 
an urn, & the ui'ii & its contents deposited in the 
mausoleum. The ct. having directed that the 
exors. of the will, if living, should have notice of 
the application, & that evidence should be brought 
in as to whether the cremation could be carried 
out without any difficulties as to sanitation, it 
appeared that the exoi’s. were dead & that the 
cremation could be carried out so as to be per- 
fectly decent & harmless to health : — Held : the 
faculty must be refused. 

Tlie ct. is accustomed in proper cases to gi'ant 
faculties for the removal of the remains buried in 
consecrated ground for the sole purpose of such 
remains being reinterred in other consecrated 


PART XV. SECT. 2. 
Pori-moriem sxaminaHon,} — On 
a trial lor murder the ct. made an 

J* — ^VOL. VII. 


order permitting exhumation of the 
body of deceased Irom its grave for 
the purpose of anatomical investigation 


by surgoonB appointed by tbo Crown 
A the prisoner. — R. v. Beaket (1866), 
3 W. VV. & A'B. 73.— AUS. 

O O 



Bubial akd 

Sect 2. — Purpose, Part XV L Sects, 1, 2^ 8^ 4 (fi: 5. 
Parte XVII, tSh XVIII,] 

ground, & would not be justified in granting a 
faculty for enabling remains to be removed after 
burial for cremation . — Be Dixon, [1892] P. 386 ; 
66 J. P. 841 ; 8 T. L. B. 744. 


Cremation. 

370* Obtaining papers from coffin— Faculty 
granted.] — Be Hall (1893), cited in, [1898] 2 Q. B. 
at p. 373. 

Street improvements — Utilisation of disused burial 
grounds for — Faculty.] — See Part XI., Sect. 3, sub- 
sect. 2, ante. 


Part XVI.— Registration of Burials. 


Sect. 1.— BURIALS IN CHURCHYARDS. 

871. Register — ^As evidence — Copy.] — To prove 
that W. of L. was dead, his will, dated in 1817, 
from the Prerogative Ct-., was produced, & an 
examined copy of the register of burials of L. of 
1817, containing an entry of the burial of “ W. of 
L.” ; &; it was stated by a niece of W. that he was 
dead, & that she had received a legacy of £100 
under his will, but was not at the place when he 
died : — Held : to be sufficient evidence of the 
death of W. — Doe d. Hall v, Penfold (1838), 
8 0. & P. 636, N. P. 

872. Extracts — Signature — Officer 

having custody.] — ^Under Evidence Act, 1861 
(c. 99), s. 14, extracts from parish registers of 
deaths, x>urporting to be signed, some by tlie 
“ incumbent,” some by the “ rector,” some by 
the “ vicar,” & some by the ” curate ” of the 
parishes : — Held : to be receivable in evidence on 
a petition for the payment of money out of ct., each 
incumbent being an ” officer to whose custody,” 
etc. within the Act. — Be Hall’s Estate (1852), 
2 De G. M. & G. 748 ; 9 Hare, App. 1, xvi. ; 22 
L. J. Ch. 177 ; 20 L. T. O. S. 187 ; 17 Jur. 29 ; 

1 W. R. 2 ; 42 E. R. 1064, L. J,T. 

Annotation: — Consd. He Porter’s Trusts (1856), 25 L. J. Cli. 

688 . 

373. .] — ^An extract fiom 

a parish register (certificate of burial), signed by 
the curate of the parish, is admissible in evidence 
under Evidence Act, 1851, s. 14.— Rc Portek’s 
Trusts (1866), 26 L. J. Ch. 688 ; 20 J, P, 741 ; 

2 Jut. N. S. 349 ; 4 W. K. 443. 

874. Custody — Parish clerk.] — ^A witness on 

a trial stated that he went to K. for the purpose 
of comparing a certificate of burial with the parisli 
register, &; was directed to the clerk’s liousc, & 
there saw a person who said he was parish clerk, 
& who produced to him a book containing entries 
of burifids with which he compared the certificate ; 
— Held : as Parochial Registers Act, 1812 (c. 160), 
s. 6, directed the parish registers to be kept by the 
clergyman, & as no explanation was given of the 
b(X>k being in the possession of the clerk, it had 
not been produced from the proper custody, & 
the evidence was inadmissible. — D oe d. Arundel 
(Lord) v, Fowler (1850), 14 Q. H. 700 ; 19 
L. J. Q. B. 151 ; 14 L. T, O. 8. 417 ; 14 J. P. 114 ; 
14 Jut. 179 ; 117 E. R. 270. 

375 , Search — Charge for extracts.]— Pltf. 

applied to deft., a parish clerk, for liberty to search 
the register book of burials. He told deft, that 
he did not want certificates, but only to make 
extracts. Deft, said the charge would he the 
same whether he made extracts or had certificates. 
Pltf. searched through four yeai^s, & made twenty- 
five extracts, for which deft, charged him 3«. 6d. 
each, & he paid deft. £4 Te, M , ; — Held: (1) the 


charge for extracts was illegal, since the Births & 
Deaths Registration Act, 1836 (c. 86), s. 36, only 
authorised a charge for a search, & for a ceHffied 
copy ; (2) the payment was not voluntary, so as 
to preclude pltf. from recovering back the excess ; 
(3) deft, was the proper pei*son to be sued. — 
Steele v, Williams (1853), 8 Exch. 625; 22 
L. J. Ex. 226 ; 21 L. T. 0. S. 106 ; 17 J. P. 378 ; 
17 Jur. 464 ; 1 0. L. R. 268 ; 155 E. R. 1602. 
Annotatione : — Mentd. Hooi»er v. Exeter Corpii. (1887), 66 
L. J. Q. B. 467 ; Beet tJ. Best & McKinley, [1020] P. 76. 

See, generally^ Evidence. 


Sect. 2.— BURULS IN BURIAL GROUNDS, 
CEMETERIES, ETC. 

376. Register — ^As evidence — Wesleyan burial 
ground.] — In an action for use & occupation by 
the reversioner, against a person who had been 
tenant for years, determinable on three lives, a 
register of burials of a AVesleyan chapel is not 
admissible to prove the death of one of the cesiuvs 
que vie, Semhle : a copy of an inscription on a 
tombstone in the burial ground of a Wesleyan 
chapel is also not evidence for this purpose. — 
Whittuck V, Waters (1830), 4 0. & P. 376, N. P. 
Annotations Reid. He W'oodward, Kemvay v. Kidd (1913), 
82 L. J. Cl). 230. Mentd. Haines v. Guthrie (1884), 13 
Q. B. D. 818. 


Sect. 3.- BURULS IN CONSECRATED GROUND 
WiraOUT SERVICE OF THE CHURCH OF 
ENGLAND. 

377. Duty of rector — To register burial — 
Mandamus — 1880 Act.] — Mandamue to a rector 
to enter in the legister of burials a certificate of 
burial of a parishioner, who was buried after due 
notice without the rites of the Church. Defr). 
pleaded that he was not bound by statute or 
common law to register any one : — Held : Paro- 
chial Registers Act, 1812 (c. 146), s. 3, & 1880 Act, 
s. 10, made it the duty of deft, to register the 
burial. — R. v. Hall (1881), 45 J. P. Jo. 436. 


Sect. 4.— BURIAL OF CREMATED REMAINS IN 

CHURCH. 

378. Notice of burial should be entered In 
parochial burial register.]— JSc Kerb, No. 884, 
post 


Sect. 5.— DESTRUCTION, FORGERY, AND FALffiFL* 

CATION OF REGISTER. 

See Criminal Law & Procedure. 
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Part XVII.— Mortuaries. 

Building on disused burial ground.] — See 307, 308, ante. 


Part XVIII. — Cremation. 


879, Legality of — Direction by will.] — Testator 
directed W. to burn his body, & directed his exors. 
to repay W. the expense of so doing. The body 
was buried in unconsecratod ground with the 
assent of the oxors. Aftoi'wards W. representing 
to the Under-Secretary of State that she intendecl 
to bury it in consecrated ground, obtained liis 
licence to remove it. She caused it to be burnt 
in Italy, & then brought an action against th(‘ 
exors. for the (expenses: - Ifeld : a direction by 
will as t-o the disposition of testator’s body could 
not be enforced. Qn. : whether it was lawful tt) 
burn a dead body. Williams v, Williams (1882), 
20 (h. 1). 059 ; *51 L. J. C^h. 385 ; JO L. T. 275 ; 
40 ,T. P. 720 ; 30 W. Ti. 438 ; 15 (V>x, C. C, 39. 
AnnoUitions : — Consd. IL v. Price (1884), 12 Q. JL T). 2J7 ; 

He Dixon, |18‘)2J P. 380. 

3 g 0 . Prevention of inquest — Nuisance.] — 

To burn a dead body, instead of burying it, is not 
a misdemeanour, unless it is so done as to amount 
to a public nuisance. If an inquest ought to bo 
held upon a dead body, it is a misdemeanour so 
to dispose of the body as to prevent tlio coroner 
from holding the inquest. — R. v. PiucK (1884), 12 
Q. B. D. 247 ; 53 h, J, M. C, 51 ; 33 W. K. 15, n. ; 
15 Cox, V. V. 389. 

Anm dot ions JL r. .Stephenson (1884), 13 Q. IL D. 

331; JiP Dixon, I18U2J P. 38fi ; lie Kerr, 11894 J P. 28J. 

Mentd. ll. V. Byers (1907), 71 J. P. 20o. 

381. — — .] — It is a misdemeanour to 

burn a dead body, with intent thereby to prevent 
the holding upon such body of an iniend(?d coi’oner’s 
inquest, & so to ob.struct a coroner in the execution 
of his duty, in a case where the inquest is one which 
the coroner has jurisiliotion to liold.— R. i\ 
Stephenson (1884), 13 Q. B. D. 331 ; 53 L. J. M. C. 
176 ; 52 L. T. 267 ; 49 J. P. 186 ; 33 W. R, 14 ; 
15 Cox, C. C. (i79, C. O. R. 

Annotation : — Consd. Bastuble v. Little (1900), 96 L. T. 115. 

SeCf further , Cohoner.s, 

382. In private house — 1902 Act, s. 8 (3). 

— J, was indicted in four counts under 1902 Act, 
s. 8 (3), for that she, with intent to conceal the 
commission of certain offences therein specified, 
procured the cremation of certain dead bodies. 
The bodies, which wore those of children, were 
burnt by prisoner in a kitclien range or stove in 

risoner’s own house. Counsel for the defence 
aving submitted that “ cremation ” in the sect, 
did not mean burning, but burning in a crema- 
torium ; — Held: there was no evidence on the.se 
counts “ of procuring the cremation of any body ” 
to go to the jury. — R. v, Byers (1907), 71 J. P. 
206. 

383. Disposal of ashes — In consecrated ground 
— ^With burial service.] — Semble : where there has 
been a previous cremation in pursuance of direc- 


tions left by deceased, there is no legal objection 
to the ashes resulting therefrom being buried in 
consecrated ground, accompanied with the use of 
the burial service. — Be Dixon, [1892] P. 386 ; 
56 J. P. 841 ; 8 T. L. R. 744. 

384. In parish church — Closed for burials 

— ^Faculty.] — The vicar & churchwardens of a 
parisli church, in the diocese of London, built 
under Ohurcli Building Act, 1818 (c. 47), & closed 
for burials by virtue of an Order in Council under 
1853 Act, concurred in an application by the widow 
of a partsliioner, whose dead body had been 
cremated, praying the consistory ct. to authorise 
by faculty the formation of a niche in the wall of 
the church & above the level of the floor, & the 
])ermanently i>lacing therein of a sealed urn, con- 
taining t he cremated ashes of such dead body. By 
the affidavit to lead the faculty it appeared that 
deceiused during his life had expressed a wish that 
in the event of his death his remains might be 
cremated, & a certificate was brought in to the 
effect that the vestry of the parish was in favour 
of the remains being interred beneath the church : — 
Held: (1) the burial of the cremated ashes of a 
dead body in the church had not been prohibited 
by Church Building Act, 1818, Public Health Acts, 
1848 (c. 63) & 1875 (c. 55), or by the Order in 
Council closing the church under 1853 Act, the 
Xirovisions in those Acts as to burial ” not 
axiplying to the burial of the remains of a corpse 
after it had been reduced to ashes, & the ct. had 
jurisdiction in its discretion to grant the faculty 
as x-rayed, but must decline to do .so having regard 
to the inconvenience which might ensue in ca.se of 
alterations in the church, etc., if the urn was 
deposited in the church wall according to the pro- 
posal of appet. ; (2) the ct. having ascertained from 
the Home Office that no objection on sanitary 
grounds was entertained by the Home Secretary 
to the interment of the urn containing the remains 
below the floor of the church, was prepared at the 
request of ai)pct. to decree the issue of a faculty 
for the urn & its contents being so interred below 
the church, subject to a proper fee for the inter- 
ment being paid to the incumbent of the parish. 
S enable : (1) cremated remains cannot lawfully be 
interred in or under a parish church except under 
the authority of a faculty from the ordinary ; 
(2) notice of tlie burial of the remains should be 
entered in a parochial burial register bo be kept 
in the church. — Be Kerr, [1894] P. 284 ; 10 

T. li. R. 522. 

Annotation : — Refd. Re Ilaiffh with AspuU, [1919] P. 143. 

385. Disinterment of remains for purpose of 
cremation — Faculty refused.] — Be Dixon, No. 369, 

ante . 


PART XVIll. 

f. Diapoadl of ashes — In vaults of 
ground closed for burials ,] — Land was 
irranted by Govt, to bo used as a burial 
ground. The Governor had under 
statutory powers directed that burials 
in the land should bo discontinued : — 
Held: the ashes of cremated persons 
might, despite tho Act, he deposited in 


vaults lu such ground. — Re CoNSibri ory 
U uTcn Rkformkd Ciiurc’h, Cape 
Town (1897), 14 S. C. 5 ; 7 C. T. It, 4. 

— S. AF. 

g. Whether a public nuisance,] — 
77eld ; persons, eutitled to use par- 
tioular spots dedicated for tho com- 
munal purpose of cremation, who use 
it for that purpose in a manner neither 


unusual nor oalculated to amcravato 
the incouvoniences noccssarily Inci- 
dental to suob act cannot be convicted 
of a public nuisaiioe on the ground 
that their act eaused material annoy- 
ance & disoomfort to persons near the 

S iace on a particular occasion. — R. v, 
AMINAUHA PlLLAI (1896), I. L. R. 19 
Mad. 461.— IND. 
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Part XIX. Taxation and Rating of Burial Grounds and 

Burial Fees. 


386. Income tax — Cemetery company — Keeping 
graves in order — Lump sum payment.] — ^Applts. 
were a commercial & dividend paying co. owning 
tV occupying two cemeteries of which they were 
iiiie freeliolders. They undertook in perpetuity 
the repair of graves & monuments, & the decora- 
tion of graves, upon payment of lump sums of 
money : — Held : in calculating the balance of 
profits upon which applts. were liable to be 
assessed to income tax under Income Tax Act, 
1842, B. 00, Schcd. A., No. 3, there ought to be 
Bet against tlie lump sums not merely the sums 
annually expended by applts. in the maintenance, 
repair, &; decoration of the grave.s & monuments, 
but the capitalised value of the whole of the 
expenditure that applt.s. might bo estimated to 
incur in discharging the obligations in perpetuity 
in respect of which tlie Imnp sum.s had been paid. — 
lX)NDON f'EMJ<rrERY Oo. V, Barne.s, [19171 2 K. B. 
490 ; 80 L. J. K. B. 990 ; 15 L. G. B. 543 ; 7 
Tax. Oas. 92 ; sub nom. London (Cemetery Oo. r. 
Inland Revenue Oomrs., 117 L. T. 151. 

*S’ec, generally, Income Tax, 

387. Poor rate — Cemetery company — Sale of 

exclusive rights.] — A co., incorporated by statute, 
had power to purchase land for the purpose ot a 
cemetery, to make vaults & catacombs in it, Sz to 
sell, in perpetuity or for a term, the exclusive right 
of burial therein, subject to the nales & regulations 
of the CO., & to payment of burial fees to them. 
They were bound to keep the buildings, external 
walls, & every part of the cemetery in repair : — 
Held: (1) the co. were liable to be rated to the 
relief of the poor as occupiei’s of the whole cemetery, 
though they had, in fact, sold in perpetuity the 
exclusive right of burial in the vaults, catacombs, 
etc., made by them, had ceased to exercise any act 
of ownership over them after the sale, A had 
delivered tht^ keys to the purchasers ; (2) the 

proflts, arising from such sales, ought to be in- 
cluded in tlio ratable value of the cemetery. — 
li. r. 8 t. Mary Abbot's, Kensinoton (1840), 
12 Ad. & El. 824 ; 1 Per. & Dav. 327 ; 1 0 L. 3. M. 0. 
25 ; 5 ,Tur. 170 ; 313 E. R, 1020 ; evh nom, R. v. 
General Pfometery Co., Ai^n. Al H. 105 ; 5 J. V. 
178. 


AnnotaHona FoUd. R. V. Abney Parle Cemetery Co. (1873) 
h. It.. 8 (.). 13. .'il.'i. CODSd. Rochilnio (’anal C'o. BrewHtei 
f 181)41 3 Q. It. 85*2. Distd. North Maur-li enter OvcrHcei'i 
e. Wiuatanlcy, (1908] 1 K. B. 835. Refd. It. v. St. 
(.’amborvvoll (1850), 14 Q. B. 571; L. & N. W. Ilv. t* 
Bnckinafitor (1874), L. K. 10 Q. B. 70, 

388. J — A CO. purchased landi 

A, laid them out. as a cemetery. They receivet 
fees for interments Ac conveyed plots of ground t( 
be used as graves. In one year £2,333 was re 
reived by the co. as purcliaso-monoy for such plot} 


of ground. Each plot was conveyed by indeidiuro 
purporting to grant it in fee simple upon trust that 
the grantee might use it as a place of burial, subject 
to the regulations of the co., & subject to 
such trusts, in trust for the co. as part of their 
property. The co. were rat.ed as the occupiers of 
the lands & upon the principle that the £2,333 was 
to bo treated as part of the annual value of the 
occupation of the lands by the co. in that year : — 
Held : the co. were in occupation of the plots of 
ground whicli had been sold, & the principle upon 
which they wore rated was correct. — R. v, Abney 
Park Cemetery Co. (1873), L. R. 8 Q. B. 615 ; 
42 L. .1. M. C. 124 ; 29 L. T. 374 ; 37 J. P. 822 ; 
21 AV. R. 847 ; Hyde’s Mot. Rat. App. (1871-85), 
94 ; {fffg, s. (]. mb nom, Abney Park Cemetery" 

Co. r, flAfJKNEY CnION ASSESSMENT COMMITTEE 
(1871), Hyde’s Met. Rat. App. (1871-85), 81. 

Distd. li. r. Curzon (1882), 30 W. R. 621. 
Consd. Furnhain Flint, (Travel 8c Hand Co. v. Fornbani 
ITnion, [1901 i 1 K. B. 272. Distd. North Manchester 
Overaoers v. Winstanley, 11008] 1 K, B. 835. Rnd. 
L. &. N. W. Ry. r. Biickmastor (1874), L. R. 10 Q. B. 70 ; 
Boehdalc Canal Co. v. Brewster (1894), 71 L. T. 243. 

389. Churchyard — ^Ratable occupation by 

rector.] — A p/irson, in whom was vested by statute 
the freehold of a burial ground in connection with 
the church, received for his own use burial fees Sz 
similar charges ; — Held : as the beneficial occupier 
of the burial ground he was liable to the poor rate, 
k was not- exempt by virtue of Poor Rate Exemp- 
tion Act, 1833 (c. 30). — Winstanley r. North 
Manchester Overseers, [1910] A. 0, 7 ; 79 
L. J. Q. B. 95 ; 101 L. T. 016 ; 74 J. P. 49 ; 20 
T. L. K. 90 ; ,54 8oJ. .To. 80 ; 8 L. G. R. 75, H. L. ; 
affg. 8. V. suh nom. North Manchester Overseers 
r. WiNSTANJ.KY, [1908] 1 K. B. 835, C. A. 

Anvotafiona : — CoDSd. I.iveijiool (.,'orT>ii. r. Cborley Union 
AsKint. Com. & AVitlineli Overpcors, [19131 A. 0. If37. 
Refd. Lord Advorato v. Walker TruBteeH, [1912] A. 0. 96. 
Hentd. West Kent Main Hewerafare Board v. Hartford 
Union A.sHTnt. Com. (1911), 101 L. T. 367; lie Halgh 
with \simll, 11019] \\ 113. 

390. Improvement expenses — Burial fees.] — ^By 

a local Act* it was provided that the owners k 
occupies of houses, buildings, ground or land 
within or adjoining certain now streets, for the 
purpose of la;^ng out A: erecting which the Act was 
passed, should be liable to contribute towards 
ccHain ])rc*liminary expenses. Among the im- 
provements contemplated k carried out imdor the 
Act, was the erection of a church & churchyard in 
a square, k by the deed of consecration the Rev. 
A. was declared the incumbent thereof, & the pew 
rents, vault>s, & burial fees were further reserved 
to him by the some deed ; — Held : these rights of 
A. were simply an incorporeal hereditament 
arising out of land, k neither he nor any mtgee. in 


PART XIX. 

h. tar — Hemetery company 

— Income Tax Art, 1842 — Sale, of 
riffht of sepuUvrc i7i perpeiuify.] — A 
coinotery co. had power to sell ground 
In the cemetery for burial purposes in 
perpotnity : — Held : the proceeds of 
sales of the right of Hopulturo during 
the year were assessable for income tax 
without deduction of any part thereof 
under the above Act.— E x>inburgii 
SOUTIlKRfT CeMKTEUY CO. \\ INLAND 
Revf.nuh (1889), 17 R, (Ct. of Hess.) 
154.— SCOT. 

386 I. Keeping ( 


in order .] — -A cemetery co. received 
from purchaficr.s of grave Hpaces, In 
lieu of annual payment, a lump sum for 
keeping the graves in order, from time 
to time, during each year in all time 
coming : — (leJd : the sums so received 
were assessable for income tax under 
tJie above Act as being part of the 
annual profits of the co. — Paisust 
Okjietkry Oo., Ltd. v . Rkith (Buk- 
VKYOII OF Taxks) (1898), 63 J. P. 806 
4 Tax Cos. 1; 25 B. (Ct. of Boss.) 
1080; 35 He. L. R. 947.— SCOT, 

k. Tax sale — paid to redeem 

land — * IHavsed ~ hnrinl 


ground.]— &AVhT Hte. Marie Roman 
Catitolio Episcopal Oori*n, v, Sault 
Ste. Marie Town (1911), 19 O. W. R. 
364 ; 2 O. W. N, 1178.— CAN. 

l. Lands aeguired for 

Unused portion lei on lease— Cemeteries 
Act, Rating Act, 1894, a, 2.)— 

TaINF. V. KaRORI BOROtroH COUNCIL 
(1900), 19 N. Z. L. R. 72.— N.2. 

m. VaXuation Ads — Public ceme- 
tery — Burial Grounds {Scotland) Ad, 
1866 — Rating Exemptions (Scotland) 
Ad, 3874.1 — EdinBUBOH PaIUBH 
Council v. EDiNBUBon MAaisniATRS , 
[1912] 8. C. 793.— SCOT, 
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poBsessioii under him could be made liable to the 
aforesaid preliminary expenses^ on the plea that 
they were in the terms of the Act the “ owners or 
occupiers of houses, buildings, ground or land 
within or adjoining to the new streets.” Senible : 
such property being of a spiritual rather than a 
temporal character, would not have been liable 
to 2^h impositions, even if the term “ heredita- 
rjisSts ” had been inserted in the Act. — C horlton- 
"dpON-MBDLOCK: CoRPN. V. Walicer (1842), 10 
M. & W. 742 ; 12 L. J. Ex. 88 ; 7 J. D. 102 ; 162 
E. B. 071. 

891. Paving rate — Cemetery company — New 
street.] — A cemetery co. were by statut/e prohibited 
from selling any of their consecrated land, but 


were empowered to make profits by sellinK ex- 
clusive rights of burial. A new street was made 
abutting on the consecrated part of the cemetery : 
— Held : the co. were owners of land within 
Metropolis Management Act, 1866 (c. 120), s. 250, 
& were liable to contributie to the expenses of 
paving the new street. — St. Giles, OAitfUERWELL 
Vestry ik London Cemetery Co., [1894] 1 Q. B. 
099 ; 63 L. J. M. C. 74 ; 70 L. T. 734 ; 68 J. P. 
382 ; 42 W. B. 440 ; 10 T. L. K. 270 ; 38 Sol. Jo. 
264, D. C. 

Jmwtalions : — Refd. Fulham v. Mlntor, [1901] 1 K. B. 601. 
Mentd. L. C. C. r. Wandsworth B. C., [1903] 1 K. B. 707. 

See, generally^ Highways, Streets, <fe Bridges ; 
Bates & Rating. 
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BUTCHERS. 


See Food and Drugs ; Metropolis ; Public Health and Local Administration ; Time. 


BUTTER. 

i^ee Foot) and Drt’G.s. 


BYE-LAWS. 

Se 4 i Commons and Rkjhts of Common ; Companies ; Corporations ; Explosives ; Fisheries ; 
Local Government ; Markets and Fairs ; Metropolis ; Open Spaces and Recreation 
Grounds; Public Health and Local Administration; Railways and Canals; 
Shipping and Navigation; and other titles pamw- 


CABINET. 

See CoNsTiTCTiONAL Law. 


CABLES. 


See Telegraphs and Telephones. 


CABS. 

See Street and Aerial Traffic. 


CAMBRIDGE UNIVERSITY. 

See Education. 


CANADA. 

See Dependencies, Colonies and British Possessions. 

CANAL BOATS. 

Sec Public Health and Local Admini-stration. 

CANALS. 


See Railways and Canals. 
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CANCELLATION OF DOCUMENTS. 

See Deeds and Other Instruments ; Equjty. 


CANON. 

Se-e Ecclesiastical Law. 


CANON LAW. 

See Ecclesiastical Law. 


CAPACITY. 

See Agency ; Companies ; Corporations ; Criminal Law and Procedure ; Husband and 
Wife; Infants and Children ; Lunatics and Persons of Unsound Mind; Wills. 


CAPITAL. 

See Companies. 


CAPITAL AND INCOME. 

See Settlemen^ts ; Trusts and Trustees ; Wills. 

CAPTURE. 

Sec- Ekize ]jaw and Jurisdiction. 


CARDS. 

See Gaming and Wagering ; Kevenue. 


CARGO. 

See Shipping and Navigation. 


CARRIAGE BY SEA. 


See Shipping and Navigation. 
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